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PRELI M NARY STATEMENT

The Petitioner was the Prosecution and Respondent was the
Defendant in the Crimnal Division of the Circuit Court of the
Fifteenth Judicial Circuit, in and for Palm Beach County,
Fl ori da. In this brief, the parties shall be referred to as
t hey appear before this Honorable Court of Appeal except that
Petitioner may al so be referred to as the State.

Al'l enphasis in this brief is supplied by Petitioner unless
ot herwi se indicat ed.

STATEMENT OF THE CASE AND FACTS

Petitioner accepts the Respondent’s Statenent of Facts set
forth in his Answer Brief and further relies on the Statenment of

Facts contained in Petitioner’s initial brief on the nerits.



SUMVARY OF THE ARGUMENT

The Fourth District Court of Appeals inproperly reversed

this case. The Defendants right to confrontation was sati sfi ed.
The statenments made by the child victimin this case were not
testinmonial in nature because the child did not mke the
statenents with a reasonabl e expectation that they woul d be used
prosecutorially. Moreover, the trial court properly found that
child was unavailable to testify at trial. In this case the
record reflects that the child woul d have suffered severe nenta
and enotional harmif she was required to testify. Lastly, any

error is harm ess beyond a reasonabl e doubt.



ARGUMENT

THE FOURTH DI STRICT COURT OF APPEALS
| MPROPERLY REVERSED AND REMANDED THI S CASE
WHERE THE COURT FOUND THAT THE VI DEO
STATEMENT OF THE CHI LD VICTIM WH CH WAS
PLAYED FOR THE JURY, FAILED TO SATI SFY THE
REQUI REMENTS OF THE CONFRONTATI ON CLAUSE OF
THE UNI TED STATES CONSTI TUTI ON.

|. THE FOURTH DI STRI CT | MPROPERLY APPLI ED CRAWORD TO
THE | NSTANT CASE

In his answer brief, Respondent argues that the Fourth

District Court of Appeal properly applied Crawford .

Washi ngton, 124 S.CT. 1354 (2004) to the facts of this case.

Respondent relies upon Young v. State, 645 So. 2d 965 (Fla.

1994) arguing that this Court has previously found that video
taped interviews of <children are “testinonial in nature”.
Respondent has also argued that statenments nade by a child
victim are not adm ssible despite the child s unavailability.
Such an argunment is contrary to the rationale of Crawford.
While it is true that this court did reason in Young V.
State, 645 So. 2d 965 (Fla. 1994) that when introduced to prove
sexual abuse, video interviews of children are self serving in
the sense that they are testinonial in nature and assert the
truth of the child statenments, such a finding was nade prior to
this Court having the benefit of the Crawford decision.
Moreover this Court did not address the video statenent in the
context of Sixth Anendnment protections rather it was addressed
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to anal yze whether such a video could properly be given to the
jury during deliberations pursuant to Fla. R Crim P. 3.400.
Id. at 966. Hence, Petitioners reliance wupon Young 1is
m spl aced.

Since Crawford was decided, it cannot be said that all child
vi cti m hearsay statenents nust be considered testinonial, rather
such a determ nation nust be nade on a case by case basis. In
Cr awf or d, the Supreme Court expressly decided not to
conprehensively define testinonial hearsay finding only that "it
applies at a mninum to prior testinony at a prelimnary
hearing, before a grand jury, or at a forner trial; and to

police interrogations.” Crawford, 124 S.CT. at 1365.

Respondent further relies upon Flores v. State, 120 P.3d

1170 (Nev. Sup. Ct. 2005) as proof that child victim hearsay
must automatically be deened testinonial. However, in Flores,
t he Nevada Suprene Court stated that “Crawford requires trial
and appellate courts around the country to determ ne on a case
by case basis whether statenents are testinonial”. 1d. at *23

Specifically, Flores was charged with one count of first-
degree nurder by child abuse of Zoraida. The only eyewitness to
t hese events was Flores's daughter, Sylvia. Sylvia later told
child abuse investigators and her foster nother, Yol anda Di az,

that Flores struck Zoraida during a struggle in a bathroom



shower, that the blow caused the child to strike her head and
| ose consciousness, and that Zoraida never woke  up.
Accordingly, Sylvia did not testify at trial. Rather, the State
i ntroduced Sylvia's hearsay statenents through the testinony of
LVMPD child abuse investigator Sandy Durgin, Child Protective
Services investigator Carolyn Godman, and Yol anda Diaz. Flores,
120 P.3d 1170, at *5.
The Flores Court reasoned as foll ows:

The task set by the Court is not as daunting
as clainmed by judges and prosecutors in the
wake of Crawford. The Court has sinply
redirected the anal ytics necessary to resolve
i ssues under the Confrontation Clause. As
di scussed below, Crawford does not restrict
the scope of the term "testinmonial" to
formalized statenents nade to authorities, as
suggested by Professor Amar, and does not
precisely restrict the term to statenents
made to authorities or others with the actua
intent or anticipation that the statenment be
used in the prosecution or investigation of a
crime, as suggested by Professor Friedman.
These views, however, provide sone context
for these determ nations. Wth this in m nd,
we now turn to an exam nation of whether
Sylvia's statenents were testinonial for the
purposes of the Confrontation Clause. 1In
this, we wll wutilize the illustrations
provi ded by the Court in Crawford.

As noted, the first illustration includes ex
parte i n-court testi nmony, functi onal
equi valents such as affidavits, custodial
exam nati ons, prior testinmony that the

def endant was unable to cross-exam ne, and
"simlar pretrial statenments that declarants
woul d reasonabl y expect to be used
prosecutorially." n34 We conclude that
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Fl or es,

Sylvia's statenents to the three surrogates
do not qualify as "testinmonial" wunder the

first illustration. First, the statements to
the surrogates were not in the formof prior
testinmony or af fidavits. Second, gi ven

Sylvia's age and relationship to Flores, it
is unlikely that she intended to testify
t hr ough t he surrogates or t hat she
"reasonably expected" that the statenents
woul d be used crimnally agai nst her nother.
Li kewi se, none of her statenents were in a
form described in the Court's second
illustration. They were not "'extrajudicial
statements . . . contained in formalized
testinonial materials.'"

We concl ude, however, that two of Sylvia's
statements were "testinonial" under the third
illustration, as they were statenents that,
under the circunmstances of their naking,
""woul d | ead an objective witness reasonably
to believe that the statement would be
available for use at a later trial.'" Under
the third illustration the Court inpliedly
establishes a "reasonable person" test for
when a declarant has made a testinonial
statement. Applying this third test, we
conclude that the statements to Durgin and
Godman were clearly testinonial under
Crawford because both were either police
operatives or were tasked with reporting
instances of <child abuse for prosecution.
Thus, although the district court applied
then ~current doctrine when it admtted
Sylvia's hearsay statenents, this adm ssion
runs afoul of Crawford, which we nust apply
under federal retroactivity rules. Wth
regard to the child' s statenments to Ms. D az
we conclude that these statenents, which were
spont aneously made at honme while Ms. Diaz was
caring for the child, were not such that a
reasonabl e person woul d anticipate their use
for prosecutorial purposes.

120 P.3d 1170, at *27-*29.



Hence, its is clear from this decision that the Nevada
Suprenme Court evaluated all the statenents made by the child and
found that certain statenments were testinonial and others were
not . Such a finding underm nes Respondents argunent that al
child victimstatenents are inadm ssible. Rather, said findings
support the claim that the testinonial nature of a statenent
must be considered on a case by case basis.

In this case, it cannot be concluded fromthe record that a
nine year old child reasonably expected that the statenent she
gave to Linda Davies would | ater be used at trial. Moreover, it
has not been established that the sole purpose of the
“government” invol venment here was to devel op a case agai nst the
accused. Rather, the record here reflects that Linda Davies was
trying to determne if in fact there was any abuse (T. 531), and
that while detective Jolly was present at the interview he was
dressed in civilian clothes and did not speak to the victim
prior to the interview with Linda Davies (T. 595-596).
Therefore the Fourth District Court of Appeal erroneously found
that the video taped statenent was testinonial in nature under
Crawford. However, should this Court disagree, the state woul d
submt, as it did in the merits brief, that at the very | east
this case should be remanded so that the trial court could

conduct a proper hearing to determne if the video taped



statenent should in fact be considered testinonial.

Respondent al so argues that the Fourth District Court of
Appeal properly found that the child was not unavail able and
t hat generalized harm from testifying does not mke a w tness
unavail able within the nmeaning of the Sixth Arendnent. However
Respondent fails to address the argunment that the decision in

Crawford in no way attacked the unavailability standard of Chio

v. Roberts!. Rather, Respondent sinply asks this Court to adopt
the view of the Fourth District Court of Appeal (AB 12). Hence,
the undersigned will respectfully rely on her nerits brief with
respect to this argunent.

Finally, Respondent argues that his Sixth Amendnment rights
were not satisfied by the discovery depositions which were
conducted because he was not present at either deposition.
Bel ow, the Fourth District Court of Appeal found that the Fifth
District Court of Appeal decision in Blantonl did not save this
case and certified conflict.

Respondent fails to address this conflict and relies upon

State v. Basiliere, 353 So. 2d 820 (Fla. 1977). As the

applicability of this case was addressed in the nerits brief,

t he undersigned will respectfully rely on the argunents nade

1 448 U.S. 56 (1980)
1 880 So. 2d 798 (Fla. 5'" DCA 2004)
8



t her ei n.

[1. TH S COURT SHOULD NOT DECLARE SECTI ON
90. 803(23) UNCONSTI TUTI ONAL, NOR SHOULD 1T
OVERRULE PEREZ AND TOWNSEND

Respondent first argues that F.S. 8§ 90.803 (23) is
unconstitutional on it’s face and as applied under Craw ord.
However, such an argunment has never been raised bel ow and has
been i nproperly raised by the Respondent in this answer brief.
VWile the Fourth District Court of Appeal stated that it is
difficult to see how F.S. 8 90.803 (23) is viable any |onger
the Court did not go so far as to declare the statute

unconstitutional. Contreras v. State, 30 Fla. L. Wekly D 2175

(Fla. 4th DCA Sept. 14, 2005). A facial challenge to a
statute's constitutional validity may be raised for the first

time on appeal only if the error is fundanmental. Trushin v.

State, 425 So. 2d 1126 (Fla. 1982); Steinhorst v. State, 412 So.

2d 332 (Fla. 1982); Sanford v. Rubin, 237 So. 2d 134 (Fla

1970). The constitutional application of a statute to a
particular set of facts is another matter and nust be raised at
the trial level. Trushin, 425 So. 2d at 1129. Once an appellate
court has jurisdiction it may, if it finds it necessary to do

so, consider any itemthat may affect the case. Mam Gardens,

Inc. v. Conway, 102 So.2d 622 (Fla. 1958); Vance v. Bliss

Properties, Inc., 109 Fla. 388, 149 So. 370 (1933).




In this case, Respondent nekes a bl anket argunent that this
Court should declare F.S. 8 90.803(23) wunconstitutional as
applied and on it face. Respondent fails nmake any argunent or
cite to any relevant case law supporting such a claim
Moreover, there is a strong presunption in favor of the
constitutionality of statutes, and all doubt will be resolved in

favor of the constitutionality of a statute. State v. Kinner,

398 So. 2d 1360, 1363 (Fla. 1981). Courts are “obligated to
interpret statutes in such a manner as to wuphold their
constitutionality if it is reasonably possible to do so.”

Di ckerson v. State, 783 So. 2d 1144, 1146 (Fla. 4th DCA 2001).

Hence, Respondent has failed to satisfy his burden and establish
that F.S. 8 90.803(23) is unconstitutional, both on it’'s face
and as applied.

Furthernore, F.S. 8 90.803(23)(a)(1l) requires that after a
hearing the trial court nust determ ne that the time, content,
and circunstances of the child statenent provides sufficient
saf eguards of reliability. Crawford does not undermine this
| anguage, rat her It nmerely changed the definition of
reliability, requiring that to be deened a reliable, the court
must determne if a statement is testinonial in nature, and if a
statement has been found to be testinonial, the defendant nust

be afforded an opportunity to confront the witness. Hence, this
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Court shoul d decl i ne to decl are F. S 8§ 90. 803(23)
unconsti tutional .
Lastly, Respondent argues that this Court should overturn

the decisions in State v. Townsend, 635 So. 2d 949 (Fla. 1994),

and Perez v. State, 536 So. 2d 206 (Fla.1988), cert. denied,

492 U.S. 923, 106 L. Ed. 2d 599, 109 S. Ct. 3253 (1989).
Respondent argues that because these cases were based upon Ciio

V. Roberts, they nust be reconsidered and overrul ed. However,

the State submts that these cases are only subject to
reconsideration to the extent that they rely upon the adequate
indicia of reliability test because in Crawford, the Court
receded from the reliability/trustworthiness standard of
Roberts. Whereas the unavailability standards set out in both
Townsend and Perez remain in tact because the Court in Caword
in no way attacked the unavailability standard announced in
Roberts. Hence, there is no need to conpletely recede fromthe

rati onal e of Townsend and Perez, and this Court shoul d decline

to do so.
l[11. ANY ERROR WAS HARMLESS BEYOND A
REASONABLE DOUBT
Under si gned counsel will respectfully rely on the argunments

as set forth in the Merits Brief.
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CONCLUSI ON

Based on the foregoing argunents and authorities cited

therein, the State of Florida respectfully requests this

Honor abl e Court

Court of Appeal.

to REVERSE the opinion of

the Fourth District

Respectfully subm tted,

CHARLES J.

CRI ST, JR

Attorney Genera
Tal | ahassee, Florida

Mel ani e Dal e Surber

Assi st ant

Attorney Gener al

Fl ori da Bar No. 0168556
1515 North Flagler Drive

Suite 900

West Pal m Beach, FL 33401

(561) 837-

5000

Counsel for Respondent

Celia Terenzio
Bur eau Chi ef

Assi st ant

Attorney Gener al

Fl ori da Bar Nunmber 656879
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| HEREBY CERTIFY that a true and correct copy of the
foregoing "Petitionerss Reply Brief" has been furnished to
Val entin Rodriguez, Jr., 318 Ninth Street, West Pal m Beach, Fl

33401 this day of , 2006

MELANI E DALE SURBER

CERTI FI CATE OF TYPE SI ZE AND STYLE

I n accordance with Fla. R App. P. 9.210, the undersigned
hereby certifies that the instant brief has been prepared with

12 point Courier New Type.
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