I N THE SUPREME COURT OF FLORI DA

MARK ANTHONY POOLE,
Appel | ant,
V. CASE No. SC05-1770

STATE OF FLORI DA

Appel | ee.

ON APPEAL FROM THE ClI RCU T COURT
OF THE TENTH JUDI CI AL ClI RCUI T,
I N AND FOR POLK COUNTY, FLORI DA

ANSVER BRI EF OF APPELLEE

Bl LL McCOLLUM
ATTORNEY GENERAL

SCOTIT A. BROWNE

ASSI STANT ATTORNEY GENERAL

Fl ori da Bar No. 0802743

Concourse Center 4

3507 East Frontage Road, Suite 200
Tanpa, Florida 33607-7013

Tel ephone: (813) 287-7910
Facsimle: (813) 281-5501

COUNSEL FOR APPELLEE



TABLE OF CONTENTS

TABLE OF AUTHORI TIES . . . . e e i

STATEMENT OF THE CASE AND FACTS. . ... ... . 1
SUWARY OF THE ARGUMENT . . . . . e 26
ARGUMENT:

I SSUE | .. 28

WHETHER THE TRIAL COURT ERRED |IN DENYI NG
APPELLANT'S MOTION FOR M STRIAL BASED UPON A
SINGLE OBJECTED-TO COWMMENT VWH CH | MPLI CATED
APPELLANT'S RIGHT TO REMAIN SILENT. (STATED BY
APPELLEE) .

L SSUE |1 . e 39

WHETHER THE PROSECUTOR ERRED | N CROSS-EXAM NI NG
DEFENSE CHARACTER W TNESSES ON THE DEFENDANT' S
TATTOOS, PRI OR ARRESTS, AND, LACK OF REMORSE.

( STATED BY APPELLEE).

FSSUE |11 . 57

WHETHER THE TRIAL COURT ERRED |IN DENYING A
M STRI AL BASED UPON AN ALLEGED COMVENT ON THE
JUROR' S DUTY TO RECOMWEND THE DEATH PENALTY.
( STATED BY APPELLEE) .

I SSUE | V. 69

WHETHER FLORIDA'S DEATH PENALTY STATUTE IS
UNCONSTI TUTI ONAL. ( STATED BY APPELLEE) .

CONCLUSIE ON. . . o e e e e e e e e e e e e 71
CERTIFI CATE OF SERVICE . . . . .. . i 71
CERTI FI CATE OF FONT COMPLIANCE. . ... ... . . . i 71



TABLE OF AUTHORI TI ES

Cases
Archer v. State,

934 So. 2d 1187 (Fla. 2006) ..........c. .. 33
Bertolotti v. State,

476 So. 2d 130 (Fla. 1985) . ... ... . . . 36
Bl ackwood v. State,

946 So. 2d 960 (Fla. 2006)........ ... 45
Bott oson v. Mbore,

833 So. 2d 693 (Fla. 2002) .. ... ... . . 69
Boyd v. Stat e,

910 So. 2d 167 (Fla. 2005)....... ... . i 40
Brooks v. State,

762 So. 2d 879 (Fla. 2000)........... . . ... 65, 66
Brooks v. State,

918 So. 2d 181 (Fla. 2005)....... ... . i 49
Caball ero v. State,

851 So. 2d 655 (Fla. 2003)........ .. . i, 35, 38
Card v. State,

803 So. 2d 613 (Fla. 2001).......... ... ... 30, 31, 54
Cornelius v. State,

49 So. 2d 332 (Fla. 1950) .. ... ... . . i 42

Craig v. State,
510 So. 2d 857 (Fla. 1987), cert. denied, 484

U S 1020, 108 S.Ct. 732, 98 L.Ed.2d 680 (1988)............. 29
D d eo-Valdez v. State,
531 So. 2d 1347 (Fla. 1988) .. ... ... .. . .. 33, 58

Davis v. Kenp,
829 F.2d 1522 (11'" Gir. 1987), cert. denied,

485 U.S. 929 (1988) ... ... . 59, 60
Duest v. State,

855 S0. 2d 33 (Fla. 2003) . ... i 67
Fennie v. State,

855 So. 2d 597 (Fla. 2003)........ .. 60
Fitzpatrick v. State,

900 So. 2d 495 (Fla. 2005)...... ... i 37



Ford v. State,

802 So. 2d 1121 (Fla. 2001) .......... ... 57, 58
Franqui v. State,

804 So. 2d 1185 (Fla. 2001) . ... ... i 58
Gore v. State,

784 So. 2d 418 (Fla. 2001)...... .. e 41
G eenfield v. State,

336 So. 2d 1205 (Fla. 4th DCA 1976) .................... 42, 44
Gunsbhy v. State,

574 So. 2d 1085 (Fla. 1991) ......... . i 44
Hldwin v. State,

531 So. 2d 124 (Fla. 1988) ...... ... . . i 41
Huff v. State,

569 So. 2d 1247 (Fla. 1990) .. ... ... 28
Jones v. Butler,

864 F.2d 348 (5th Cir. 1988) ..... ... e 64
Kilgore v. State,

688 So. 2d 895 (Fla. 1997)..... .. . . . . 33
King v. Mbore,

831 So. 2d 143 (Fla. 2002)...... ... . 69
Kornondy v. State,

845 So. 2d 41 (Fla. 2003) ... ... e 69
Larkins v. State,

739 So. 2d 90 (Fla. 1999) .... ... . . . . . . e 66
Mann v. State,

603 So. 2d 1141 (Fla. 1992) . ... ... . . . et 62
Marshal | v. Crosby,

911 So. 2d 1129 (Fla. 2005) ...... ... ... 69, 70
Maxwel | v. State,

603 So. 2d 490 (Fla. 1992)...... .. . . . .t 66
McCoy v. State,

853 So. 2d 396 (Fla. 2003)........ .. i 40
Mendoza v. Stat e,

700 So. 2d 670 (Fla. 1997) . ... .. . . . e 47
Moore v. State,

820 So. 2d 199 (Fla. 2002)....... ... i 66



Ni xon v. State,
572 So. 2d 1336 (Fla. 1990) , rev’'d on other

grounds, 543 U.S. 175 (2004) . ... .. ... . .. 31,
Onme v. State,

896 So. 2d 725 (Fla. 2005)...... . . .
Ray v. State,

403 So. 2d 956 (Fla. 1981)........ ... . . . ... 33,
Ring v. Arizona,

536 U.S. 584 (2002) . ... . e 69,
Rodri guez v. State,

753 So. 2d 29 (Fla. 2000) ... ... e e e
Rogers v. State,

783 So. 2d 980 (Fla. 2001)........ . e
Schoenwetter v. State,

931 So. 2d 857 (Fla. 2006).......... . . i
Sins v. State,

681 So. 2d 1112 (Fla. 1996) .. ......... ..
Singleton v. State,

783 So. 2d 970 (Fla. 2001)......... . i 52,
Spencer v. State,

133 So. 2d 729 (Fla. 1961). ... ... .. . i

Spencer v. State,
691 So.2d 1062 (Fla. 1996), cert.
denied, 522 U S. 884 (1997) ... ... ... .. 67,

State v. DiCGuili o,
491 So. 2d 1129 (Fla. 1986) ....... .. ..t

State v. Johnson,
616 So. 2d 1 (Fla. 1993). ... ... . . .. i

State v. Mirray,
443 So. 2d 955 (Fla. 1984) .. ... ... . . . . .

St ei nhorst v. State,
412 So. 2d 332 (Fla. 1982)........ . . . . . i 31,

Teffeteller v. State,
495 So. 2d 744 (Fla. 1986) . ...... ..t

Thomas v. State,
748 So. 2d 970 (Fla. 1999)...... .. . . . ... e

Tillman v. State,
591 So. 2d 167 (Fla. 1991)...... .. . . . . . ..




Trease v. State,

768 So. 2d 1050 (Fla. 2000) .. ....... e 28
Trotter v. State,

825 So. 2d 362 (Fla. 2002)....... .. . . 69
W nkl es v. State,

894 So. 2d 842 (Fla. 2005)...... ... . 70
Zack v. State,

911 So. 2d 1190 (Fla. 2005) . ... ... ... . i 47



STATEMENT OF THE CASE AND FACTS

A Trial

The State generally accepts the statenment of the case and
facts set forth in appellant’s brief, but adds the follow ng.

Dawn Brisendine was acquainted with the appellant, Mark
Pool e, and lived in the Oangewood trailer park with her husband
and children. She lived close to the victins’ trailer, 4-L, but
t hought that no one lived there at the tine. (XI' X, 2314-15).
At approximately 11:30 pm on the evening of October 12, 2001
she stepped outside of her trailer to | ook around and “make sure
everything was quiet.” (XIX, 2316). Wen she did, she observed
Mar k Pool e wal king at the end of her neighbor’s trailer, heading
in the direction of trailer 4L. (XI'X, 2317). After seeing
appel lant, Brisendine testified: “l stood there for a mnute,
and | watched to see where he was going. And when | didn't see
hi m come out anywhere, | started feeling nervous, and | went in
ny house.” (XX, 2318).

The next norning she heard activity in the area, got
dressed and heard sonething had happened in trailer 4-L. (XX
2319). She went over to the | aw enforcenent officers present at
the scene, and told the officers what she had seen the night

bef or e. (XI' X, 2320). Later, a detective took her statenent



wherein she related seeing appellant around the trailer the
previous evening. (XX 2320).

Loretta Wiite testified that in Cctober of 2001 she resided
with her fiancé, Noah Scott, in the O angewood Mbile Hone Park
They had only lived in the nobile honme park for two or three
weeks. She was in her senior year in high school but also
worked in the Lakel and Mall. (XI'X, 2401-02). Noah was 24 and
wor ked two jobs, one at Touch of Fane and at a place called
Hi ghl ander. (XI X, 2402). She was pregnant with Noah's child at
the time who has since been born. She described him as “a
perfect little boy.” (XIX, 2403).

On the evening of October 12", they went to bed at
approximately 11:30 or 12:00 p.m (XI X, 2404). They slept on a
doubl e bed on the floor with a mattress and box spring. ( XI X,
2405). Noah slept closest to the wall while she slept closer to
the door. (XIX, 2406). Loretta awakened with a pillow over her
face and “felt like |I couldn't breathe.” (XX, 2406). Loretta
testified: “l kept hollering not to hurt me; | was pregnant.”
(XI' X, 2407). She could only see a black arm and observed *“Noah
already on the ground.” (XX, 2407). Noah was at the foot of
the bed, on the ground right next to it. Loretta recalled being
struck by sonething hard on the “back” of her head. (XX,

2408) . The individual striking Loretta kept asking her “where



the noney was.” (XI' X, 2408). The person striking her rolled
her over on her stomach and “buried” her face in the pillow
(XI' X, 2408-09). He told her not to nove and kept asking where
the noney was. Loretta said that she did not know “We didn't
have any noney.” (XX, 2409).

When asked what Noah was doing, Loretta testified: “He
kept trying to get up to stop the person. And every tinme he

did, he would get hit in the face.” (XX, 2409). Loretta heard

Noah yell “stop.” Loretta testified that Noah was very thin
only “five-eight, five-nine, and 130 or 140 pounds. ( XI X,
2411) .

Loretta kept telling the individual not to hurt her because
she was pregnant. (X X, 2409). The attacker put his weight on
top of her, straddl ed her, and pulled her |egs apart. Thi s
i ndi vidual put his penis inside of her. She told himnot to do
it. (XI'X, 2410). Her attacker was a |lot larger than her, she
could not tell his height, but “he was big.” (XX, 2411). She
was face down on the mattress. (XX, 2411). Loretta testified
that her attacker hit her “repeatedly.” She did not know how
many tines Noah was hit either, but testified: “Just
repeat edl y. Just solid. | didn't count.” (XI'X, 2412).
Loretta testified that she was struck in the head after the

rape. (XI' X, 2416). During the rape, Loretta testified Noah



continually kept getting up but that her attacker “would pick up
what ever object he had and he would hit Noah across the face
and he would fall back down.” (Xl X 2416-17). She heard Noah
“moaning in pain.” (XX 2419).

Loretta believed her attacker ejaculated inside of her but

was not sure, because she kept *“going in and out of
consci ousness.” (XI X, 2412-13). She did not know how | ong the
attack took place. She |ooked at her clock one time and
recalled seeing “3:30" after a “lot of +this had already
happened.” (XI' X, 2413). She thought her attacker cane back

into the room touched her vaginal area, and said “thank you.”
(XI' X, 2414). Loretta testified: “And then the next thing |
know, ny alarmis going off at 8:00.” (XIX, 2413).

When the alarm went off, Loretta testified, she was on the

side of the bed, her head at Noah's feet. (XX, 2418). Loretta

recal |l ed: “I would go to pull on Noah, and then | would get
sick and throw up on the side of the bed. Then | woul d pass
back out.” (XIX, 2418). Loretta pulled on Noah, pulled on his

hand. (XI'X, 2419). She could hear him breathe and try to sit
up. (XI' X, 2420). She recalled getting up after the al arm went
off, saw her face, washed her hands and then fell backwards

She got a cell phone in the living room and stood in the

doorway, but collapsed again. She was confused and tried



calling her boss twice. But her boss did not answer and Loretta
realized what happened, and called 911. (XI'X, 2422). After
making the call, she walked to the bedroom and then coll apsed
agai n. (XI X, 2423). She was finally able to crawl and cal
911. (XX, 2423).

Loretta’s 911 call was played for the jury. In this call,
Loretta said: “Sonebody broke into nmy house |ast night, and now
| keep passing out. And | don’t know if ny fiancé is alive or
not.” (XI' X, 2425). She said that there' s blood everywhere.
(XI'X, 2426). Loretta told them she had a head injury and had
been raped. (XI'X, 2427). Loretta did not know who attacked
her, and “there was one in the bedroomand | think there was one
in the living room” (XX, 2430-31). \When asked if one had a
weapon, she said that “all | know is one had a belt.” (XX
2433) .

Loretta testified that she was taken to the hospital and
said that she was still mssing the top of one finger and a
fingernail which was knocked off during the attack. (X1 X,
2438). She also had | acerations on the top of her head and had
toremain in the hospital for several days. (X X, 2438).

Loretta could not identify her attacker except for noting
he was a black person and older, from the tone or sound of his

Voi ce. (XI' X, 2415). Before that night, Loretta had never net



Mark Poole. (XIX, 2415). Wen she went to bed that night, they

had |ocked the only door that opened to the outside. (XX

2421) .

Noah owned video ganme systens, a Sega GCenesis, Sega
Dreanctast, and Super Nintendo, all attached to the TV in the
bedr oom (XI' X, 2439). At the time of the attack there were
al so boxes of ganes in the trailer. (XI' X, 2440). She did not

go back to the trailer after the attack, but went to live with
her aunt. Her uncle and her father recovered her bel ongings
fromthe trailer. (XIX, 2440). The ganmes were mssing for the
nost part fromthe itens they collected. (XX 2441).

Lee Paxton, a Polk County EMS paranedic, responded to
VWiite's 911 call. (XX 2297). \Wen he entered the trailer he
observed Wiite sitting on the floor in the rear bedroom of the
trailer. Paxton noticed bruising to her face, and the left side
of her face around her eye was swoll en. (XI X, 2298). Wite's
m ddle finger on her left hand was missing fromthe tip to the
first joint. (XI' X, 2298). Also, the very top of her ring
finger “the very tip of it was mssing.” (XX 2298). She was

covered in blood and appeared “shocky.” (XI X, 2298-99).

Al though Wiite could answer guesti ons, she seened
“i ncoherent” about know ng exactly what had happened. (X1 X,
2299). “[S]he was confused as to some of the events of what was



goi ng on. She couldn’t tell ne exactly what happened.” (XX,
2302). Paxton testified: “And she started off telling ne that
soneone or one person - - | - - fromthe way she said it, it’s
kind of hard to ascertain whether she was talking about one
person or two persons had actually broken into the nobile hone.”
(XI'X, 2302). She did not know what happened to her boyfriend or
fiancé, “all she kept repeating is to take care of him you
know, what happened to him is he okay.. (XI' X, 2303). When
asked how she sustained her injuries, White responded that she
m ght have been “hit, possibly with a belt.” (XI' X, 2303).

Wiite' s consci ousness was not “100 percent, so | really couldn’t

determ ne what was correct and what was incorrect.” ( XI X,
2303). Paxton noticed Wiite's belly was “di stended” and asked
Wiite about being pregnant. White confirnmed that she was

pregnant. (XX, 2305).

Dr. Ransom Sinmons, an energency physician for Lakel and
Regi onal Medical Center, treated Loretta Wite when she was
admtted as a trauma patient on October 13, 2001. (XVIII, 2247-
75). \VWhite was in a “concussed” state of consciousness, that is

suffering from some menory inpairnent due to blows to the head.?!

! Registered Nurse Robert Jacques treated Loretta Wiite in the

energency room (XVl, 1885). Wite was respondi ng, but she was
di soriented according to her “dA asgow coma scale.” (XVl, 1895).
She was in a “confused” response state, and not fully oriented
to person, place or event. (XVI, 1896).



(Xvil1, 2252). However, White was able to recall she had been
assaul ted and that she was pregnant. (XVIIl, 2253).
Wiite was suffering from “[multiple severe facial and

scal p lacerations to the bone. She was also m ssing part of one

of her fingers.” (XVIll, 2253). Dr. Simmons noted a total of
ei ght *“pal pabl e open wounds” to Wiite' s head. (XVIl1, 2254).

Dr. Simons expl ai ned: “I'n other words, the wounds were so
severe that they penetrated to the bone.” 1d. She suffered an
occipital skull fracture from the injury. Id. The injury was
in the back portion of the victims head. (XVIII, 2267). Wite

| ost significant tissue from her ring finger and a fracture and

| aceration of the phalangeal, which is the mnmddle finger.”
(XVI11, 2254). The flesh on her ring finger was m ssing and the
bone was exposed. (XVI11, 2255). The injuries to Wite were

caused by a blunt object with an edge to it, and would be
consistent with a tire iron. (XVIIIl, 2257). White' s injuries,
in particular the skull fracture, required the adm nistration of
a “large anount of force.” (XVIII, 2259).

Wiite suffered an “acute blood loss, and required fluid

resuscitation imediately.” (XVIil, 2258). Her injuries were
“life-threatening” and she may very well have died from her
wounds. (XVIll, 2258). The head |acerations ranged in size

fromhalf a centinmeter to 8 centinmeters [about 6 inches] toward



the front to the back of Wiite's head. (XVIll, 2260). “A total
of nine |acerations were cleaned and sutured.” (XVIII, 2261).
Wiite remained in the hospital for four days. (XVIiIIl, 2261).

Wiite was permanently disfigured, she lost part of her ring
finger, “once the tissue has been taken off the bone |ike that,
if you can’'t cover the bone, the bone dies. You nust renove
it.”  (XV1l, 2262). In addition to the loss of a finger tip,
the nail on the other finger was injured, and m ssing, “had been
torn off.” (XVIII, 2264).

Dr. Stephen Nelson, Chief Medical Examner for Polk,
Har dee, and Hi ghl ands Counties, was called to the scene of the
hom cide. (XX, 2462-63). He later perfornmed an autopsy of 24-
year -ol d Noah Scott. Dr. Nel son described the various injuries
sustained by Scott and resulting contusions, abrasions, and
br ui ses. All of Scott’s injuries occurred prior to his death
based upon bruising and bl ood which seeped through: “So he is
definitely alive when these injuries are made by the fact that
they have bleeding out into the soft tissue there that’s nade
because of damage to the blood vessels because his heart 1is
still beating.” (XX 2469). Scott’s face reveal ed evidence of
blunt force trauma consistent with a notor vehicle crash or a

wound inflicted by a pipe or pole. (XX, 2477).



On the top of his head, Sott suffered a |aceration that

went down through the skull bones. “The underlying skull bones
have a nunber of fractures.” (XX, 2477). There was also a
fracture at the base of his skull. (XX, 2478). The right side

of his face showed | acerations under both eyes. They were from
separate blows on each side of the face. (XX, 2478). The
wounds have a “linearity to thenf which would be consistent with
atireiron. (XX 2478-79). Scott had a basilar skull fracture
which is associated with blood coming from the victins ear.
(XX, 2480). Scott also had an area of bruising on the inside of
his mouth and a tear froma blow to the nouth, having your face
“pushed agai nst your teeth and jaws there.” (XX, 2481).

It was not possible to say specifically how many skull
fractures were suffered by Scott. The blows caused “the
sutures, the actual skull bones thenselves, have cone apart.”
(XX, 2484-85). However, there were at |east 13 separate bl ows
inflicted. These blows reflected 13 “separate areas of injury”
docunented by Dr. Nelson. (XX, 2486). Those injuries “produced
bleeding to the outside of the brain, bleeding to the brain
surface, and they’ ve al so produced bruises to the brain itself.”
(XX, 2486). Noah Scott died from “[b]lunt force head trauma.”

(XX, 2486).

10



Pamel a Johnson, who lived with the Poole, testified that in
the late evening of Cctober 12'", Pool e stepped out around 10: 00
or so. (XX, 2528-29). Pool e was supposed to bring her back
cigarettes, and she tossed and turned “wondering where he was
at.” (XX, 2530). He did not cone back until nearly 5:00 in the
nor ni ng. (XX, 2531). Johnson “got onto hint and Poole
expl ained that he was “out, you know, trying to help a l|ady.”
(XX, 2531). He went to bed. Later that norning she heard
sirens and woke up, worried about her son who |ived nearby.
Pool e wal ked down the road, and when Poole returned he assured
her that her son was fine. (XX, 2531-32). Poole told her that
“sone guy got killed, yeah.” (XX, 2541-42).

Wien she opened her trailer door that day she noticed a
“little gane thing” on the step. She had never seen it before,

and Poole picked it up and put it in the night stand. ( XX

2532). Johnson identified the controller recovered by police
from the nightstand. Nei t her Poole nor Johnson had a gane
system for the controller. (XX, 2534). Poole left shortly

after that day and did not take any of h's bel ongings. ( XX,
2535) .

In October 2001, Melissa N xon was wth her boyfriend
Ventura Rico, on the porch of his house, in a trailer off North

Fl ori da Avenue. (XX, 2595, 2601-02). A bl ack man approached

11



t hem around nidnight and offered to sell them some video ganes.?
(XX, 2595). The individual was asking $60.00 for the games
Her boyfriend countered with an offer of $50.00, which was
accepted by the individual, after he “stood there for a mnute
t hi nki ng about it.” (XX, 2596). Her son went through the bag
and found one with what he said had “blood on it, and he threw
it to the ground.” (XX, 2597). Her boyfriend said he didn't
think it was blood and she took it and put it in the trunk.
(XX, 2598). Police confiscated the ganmes a couple of days
later. (XX, 2598).

Ni xon got a very good look at this individual in the ten
m nutes he was in her presence. (XX, 2597). The police showed
her a group of photographs on Cctober 17, 2001, and she picked
appel l ant’ s photograph out of the I|ineup. Appel l ant was the
i ndi vi dual who sold her boyfriend the video ganes. (XX, 2600).
Ni xon testified that when she saw the photograph, “I recognized
him” (XX, 2614).

Appellant left the area shortly after selling video ganes
bel onging to the victins. Detective Gice was able to locate
Poole through a caller ID system tracing calls nade by

appel lant to Johnson fromthe Ol ando area. Specifically, they

2 Nixon testified that she did not specifically remenber the day
this occurred: “I don’'t renenber it being Friday. | just
remenber it was around mdnight.” (XX, 2618).

12



traced the calls to pay phones. (XX, 2553-54). Gice traveled
to Olando and, wth the assistance of |ocal detectives,
arrested Poole on a warrant. (XX, 2559).

The State presented blood and serol ogi cal evidence |inking
appellant to the charged offenses. FDLE crinmes analyst Robin
Ragsdal e testified that she is technical |eader of the biology
di sci pline which “involves overseeing the technical operations
of five case-working DNA |aboratories, as well as the DNA
dat abase.” (XX, 2657-58). Ragsdal e tested evidence recovered
froma rape kit from victim Wiite, which included vaginal and
cervical swabs. (XXI, 2673). From the vagi nal swab, she found

a mxture, wth the male contributor matching appellant’s

profile at 8 loci. The possibility of anyone randomy matching
this profile was 1 in 350 trillion Caucasians, 1 in 84 trillion
African-Anericans, and 1 in 550 trillion Southeastern Hi spanics.

(XXI, 2700-01). Ragsdal e adnitted that there are only about 6
billion people on the face of the earth. (XXI, 2701). DNA
recovered from the wvaginal and cervical swabs were only
consistent with appellant and Loretta White or a mxture of the
two. (XX, 2701).

A blue polo shirt belonging to the appellant, recovered
fromthe trailer he had been living in with Johnson, had a bl ood

stain on the shirt sleeve. This stain revealed a DNA profile

13



mat ching Wiite’'s at 7 loci. The statistical probabilities for
this DNA profile were “approximately 1 in 7.4 mllion
Caucasians, 1 in approximately 40 mllion African-Anericans, and
1 in approximately 9.3 [sic] Southeastern Hi spanics.” (XX,
2690). A swab fromthe Genesis black gane box matched the bl ood
profile from Noah Scott at 12 of 13 STR loci which rendered a
frequency of “1 in 1.6 trillion Caucasians,” 1 in 50 trillion
African Anericans and 1 in 1.7 trillion Southeastern Hi spanics.
(XXI, 2692-93). A swab taken from a Super N ntendo gane al so
mat ched Scott’s profile with the same population frequency.
(XXI, 2693). The sane profile appeared on the Sega Dream Master
controller and the box. (XX, 2694). The tire iron contained a
m xture stain but yielded a profile consistent wth Scott as the
maj or contributor, with population frequencies of “1 in 21,000
Caucasians, 1 in 134,000 African-Arericans and 1 in 11,000
Sout heastern Hispanics. (XX, 2696).

FDLE crinme analyst supervisor My Bryie, an expert in
f oot wear exam nation, (XX, 2499), conpared a footwear inpression
taken from the victims trailer. (XX, 2500). The i npression
was made on a vinyl notebook and she conpared it to a pair of
shoes belonging to the appellant. (XX, 2501). She first
conpared class characteristics [shoe size, type, etc.] and then

| ooked to “individual characteristics” which “are random nicks

14



and cuts that are placed on the bottom of the shoe during the
normal course of wear.” (XX, 2501). The size 13 Vans shoe
[recovered from appellant] exactly matched the inpression left
on the vinyl notebook. The other foot inpression on that
not ebook “could have been made by the sane left Vans shoe.”
(XX, 2520). In addition to general <characteristics [size,
style], Bryie found six individual characteristics, including a
void area on the inpression corresponding with a chunk of rubber
m ssing, “as well as the nmeasurable wear.” (XX, 2516, 2519).

Susan Komar, Senior Crime Laboratory Analyst in FDLE s
firearm and tool narks section, testified that the tire tool,
mar ked as State Exhibit 192, was the inplenment or was consistent
with being the inplement which nmade pry marks on the safe
recovered fromthe victinis trailer. (XX, 2591).

B. Penal ty Phase

Ms. WlIllians, appellant’s fornmer girlfriend, identified
phot ographs of appellant’s son, Tay, which were admtted into
evi dence during the penalty phase. (XXI'V, 3228). M. WIlians
testified that appellant talks to Tay from prison several tines
a week on the phone. (XXIV, 3230).

On cross-exam nation, Ms. WIllianms testified that appellant
only saw their child once fromthe tinme he was born until he was

four years old when appellant was arrested on the instant
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of fenses. (XXIV, 3236). Appellant never sent Ms. WIIlians any
support for Tay. (XXIV, 3236).

Ms. Wllianms testified that when she was with appellant she
did not recall him having any problem with drugs or alcohol
(XXI'V, 3234). He worked in construction and did not have any
problems dealing with his paycheck or doing anything el se that
she could think of. (XXIV, 3234).

Clinical Psychol ogist WIliam Krenper was called on behalf
of the defendant. He testified that he received three different
versions of events from appellant based upon three different
i ntervi ews. On the first interview, appellant clainmed not to
know anything about the offenses, that he did not go to the
“person’s residence or anything.” (XXIV, 3266). On the second
interview, appellant admtted to Dr. Krenper that he went to the
residence “and it was related to taking sone tapes.” ( XXV,
3266) . During the third interview appellant admtted “that, in
fact, that he entered the residence, saw the wonman and, in fact,
had i ntercourse with her.” (XXIV, 3266).

Wen the doctor nentioned a report from a defense
i nvestigator he had reviewed, the prosecutor objected on the
basis of a discovery violation and requested a Richardson
heari ng. (XX1v, 3270). The prosecutor noted, in part: “I

don’t know what they’' re tal king about. | already have problens
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here, as | have in every case because the defense seens to think
they don’t have to give discovery until we get to penalty phase,
and | have nmmnaged to get sone every day. | haven’'t nmde a
conplaint, but now this doctor just referred to a paper that |
have never seen, and | don’'t know what is about to come out of
his nmouth.” (XXI'v, 3271). The trial court did find an
intentional discovery violation on the part of the defense and
gave the prosecutor tinme to review the docunments and depose the
W t ness. (XXI'V, 3281-82). After the recess, the prosecutor
advised the trial court that the defense reached an agreenent on
use of the wundisclosed report or wtness statenent. ( XXV,
3287) .

Dr. Krenper received information from M. Wod that
appel | ant uses cocaine and that he becones violent. Accor di ng
to Dr. Krenper: “It indicates that he as also violent with her
sister. She nentioned that several tines, and she was scared of
him” (XXI'V, 3294). Al so, appellant was known as a “B and E
guy.” “He breaks and enters to steal stuff, which he then sells
to get noney which is used for drugs.” (XXI'V, 3295). In Dr.
Krenper’s opinion appellant was under an extrene nental or
enoti onal disturbance based on his cocaine abuse at the tine of
the offenses. (XXI'vV, 3287). It did not natter whether

appel l ant was actually using at the time of the offenses: Drug
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use prines the punp, they are hypersensitive, and the brain is
| ess able to put on the brakes. However, Dr. Krenper stated
that “I’m not blam ng the drug use so to speak.” (XXIV, 3299).
The crinme scene photos were “horrific” and it would suggest “an
i ndividual who is in a violent rage kind of state and is clearly
enotionally overreacting and going overboard in a situation.”
(XXI'V, 3299). He said the rape was inpul sive and opportunistic.
(XXI'v, 3300). He went in there to rob themand told Dr. Kenper
that “he was told there was sone video ganes or sonething or
other there, and that he was told by another individual.”
(XXI'V, 3301).

Dr. Krenper testified that nost of appellant’s fanmly was
not aware of his drug and al cohol use. He admtted that “nost
of the al cohol and drug information that | got was directly from
M. Poole, as well as sonme of the records.” (XXV, 3302).

Dr. Krenper testified that although appellant had a low I Q
he was able to get a driver’s license, buy tw cars, and run a
busi ness. (XXI'V, 3318). Appel lant’s verbal 1Q was 78 and his
performance 1Q was 74. (XX1'V, 3325). Dr. Krenper tested
appellant’s frontal |obe functioning and he “pretty nuch fell
within the normal range.” (XXI'V, 3326-27). The frontal |obe
measures an individual’s ability to reason, profit from m stakes

and correct behavior. (XXI'V, 3327). Most of the screening
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tests were in the nornmal range with the exception of delayed
menory which was in the borderline range. (XXIV, 3328). In his
opinion, the data would not strongly support a diagnhosis of
denenti a. But, Dr. Krenper stated, he did not do a full

neur opsychol ogi cal evaluation. (XXV, 3341).

Dr. Krenper did not consider appellant to have an
antisocial personality disorder. However, appellant did have
antisocial traits; “he has been doing burglaries and this sort
of stuff.” (XXIV, 3339). Dr. Krenper agreed that appellant did

not suffer from any serious nmental disorders and was in conplete
touch with reality. (XXI'V, 3346). Appellant voluntarily chose
to use al cohol and drugs. (XXIV, 3348).

Dr. Krenper reviewed jail records and they showed that
appel l ant has been in trouble since being incarcerated on the
instant offenses, a location where he presumably does not have
access to drugs or alcohol. (XXI'V, 3359). Appel lant got in
trouble for fighting on at |east two occasions. (XXI'V, 3359).
During one fight, he hit soneone or sonething so hard that he
broke his hand. (XXIV, 3359). Moreover, he has been in trouble
for disrespecting authority. (XXIV, 3359).

On cross-exam nation, the prosecutor took Dr. Krenper
t hrough the conversations appellant and he had about the charged

of f enses. Appellant initially told Dr. Krenper he was not
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there, didn't do it, what he told the police. Next, Dr. Krenper
admtted, appellant told him he didn't do anything but take the
ganes from inside the trailer. Finally, Dr. Krenper testified
that, pending trial, appellant told him he broke in |ooking for
sonething to steal, but found a half conscious woman, and
decided to rape her. (XXIV, 3364-65). Dr. Krenper stated that
he did not believe appellant when he said he did not commt the
nmur der . (XXI'V, 3365). Dr. Krenper agreed that appellant was
probably not the nost accurate reporter when it conmes to details
of his crimes. (XXV, 3365).

Dr. Krenper agreed that the sequence of events, raping a
wonan while beating someone with a tire iron, and obtaining or
mai ntai ning sexual arousal is a “little different” from an
“opportunistic” rape. (XXI'V, 3366). But, Dr. Krenper stated:
“What |'m saying is he has problens controlling that behavior.
That he knows what he is doing, yes. Hs ability to stop what
he is doing, |'m saying is inpaired. I’"m not saying it is
totally obliterated, |1'm saying that it is inpaired.” (XXI'V,
3371). Dr. Krenper stated that appellant told him he was using
crack cocaine the day of the offense, earlier that day.
Appellant was the only source of that information and Dr.
Krenper admtted appellant’s reliability as a reporter is

“sonmewhat” suspect. (XXIV, 3374). Dr. Krenper reviewed a taped
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statement from Ms. Ni xon who indicated that appellant did not
appear to be under the influence of intoxicating substances at
the time he was trying to sell Ventura Rico the video ganes.
(XXI'V, 3375).

It is possible that since appellant entered the trailer
with a tire iron and apparently kept it, he intended to use it
as a weapon. (XXI'V, 3377). Dr. Krenper agreed that appellant
has antisocial traits and that his review of the records
reveal ed “brushes” with the [|aw He had been “arrested” for
various things and he was a “burglar.” (XXI'v, 3385). “He
apparently has been involved in doing a lot of breaking and
entering.” (XXIV, 3386).

Neur opsychol ogi st Dr. John Sesta testified that he did not
do an MRl or CAT scan on the appellant. However, he did
adm nister [or, his assistant adm nistered] about “8 hours”
worth of tests to look at the functioning of appellant’s brain.
( XXV, 3407). Dr. Sesta testified that he had a nore limted
role than Dr. Krenper; to answer the question about possible
brai n damage. ( XXV, 3418).

Dr. Sesta testified that he found evidence of “noderate”
brai n damage. ( XXV, 3419). He found that appellant “can't
snmell hardly at all.” (XXV, 3422). This represents evidence

that the front part of the brain is not working as well as the
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back. ( XXV, 3422). Dr. Sesta testified that appellant had a
history of sustaining head injuries. Dr. Sesta tested
appellant’s 1Q and obtained a full scale 1Q of 76. (XXV, 3424).

Dr. Sesta was aware that appellant got into a couple of
fights in jail and in one of them he “popped soneone hard enough
to break his hand.” (XXV, 3425). Appellant also was a boxer or
conpetitor in tough-man conpetitions and he was knocked down
“which is not a good thing for the brain.” ( XXV, 3427). The
nmotorcycle injury where appellant was knocked unconscious was
probably the nost significant head injury. (XXV, 3434-35).

In his opinion, Dr. Sesta testified, appellant’s trigger or
threshold to beconme violent is really |ow. ( XXV, 3453). When
asked if appellant was acting under an extrene enotional or
mental disturbance at the tinme of the crinmes, Dr. Sesta said he
woul d have to leave that to the jury. He also declined to state
that appellant was “substantially” inpaired in his ability to
conform his conduct to the requirenents of the law at the tine
he commtted the offenses. ( XXV, 3477). He did find he had
difficulty wth brain function due to brain damge and
difficulty putting the brakes on. (XXV, 3476).

Dr. Sesta did not ask appellant any questions about the
of f enses. ( XXV, 3492). However, in speculating about what

happened during the nurder, he thought that appellant was the
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aggressor based upon the pictures that he saw of the crine
scene. ( XXV, 3486). He did not think the victinms provoked
appellant’s attack at all. (XXV, 3486).

Dr. Sesta testified that while appellant did not have full-

bl owmn antisocial personality disorder he certainly has sonme of

those traits: “I nean, he is obviously not opposed to violating
the rights of others.” ( XXV, 3446-47). Dr. Sesta continued
“I's he lacking in some enpathy, yeah, he is. s it full-blown

psychopat hy, a psychopath? 1|Is he Ted Bundy, John Wayne Gacey?
No, no, he is not. But we have sone traits that we see in
antisocial personality disorder.” (XXV, 3447).

Dr. Sesta agreed that, on the accident where appellant
reported he was rendered unconscious, there are no hospital
records to verify that and other people have said or reported
that he did not |ose consciousness. ( XXV, 3489-90). O
appellant’s 1Q score, the five or six point swing works both to
add or subtract from I Q So, on the upper level, he would be
within the | ow average range and just four points |lower than the
average African-Anerican 1Q ( XXV, 3490). In other words,
there is a 95 percent chance that his 1Q falls between 71 and
81. (XXV, 3490).

Dr. Sesta agreed that appellant never supported his child

and apparently only saw the child “once” before he went to
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prison. ( XXV, 3491). The child was four years old when
appel l ant went to prison. (XXV, 3491).

After the jury returned its 12 - 0 reconmendation
appel l ant had the opportunity to address the court during the
Spencer hearing. Appellant testified that he was not happy with
the jury which heard his case, that the prosecutor conmtted
various m sconduct, including mscharacterizing the weapon used
as a “crowbar” rather than a “tire iron.” (VI, 991-92). He
al so conplained that his attorney, M. Dinmm g, did not do a good
j ob of cross-examning the victim Appel | ant testified: “M .

Dmmig did not do a good job on cross-examning the victim M.

Wi te. Ms. White was uh, a main witness here in this. | feel
i ke he did not do a good job at all cross-exam ning her.” (VI,
992). He conpl ained about the hearsay statement or question

regarding a “Thug Life” tattoo, about DNA, about his prior
record being revealed, and that “there was favoritismtoward the
victimhere.” (VI, 993).

The State agrees with the appellant’s summary of the
sentencing order, wth one exception. Appel l ant incorrectly
asserts that the trial <court found both statutory nental
mtigators. Wile the court did find some inpairnment to
appellant’s ability to conform his conduct to the requirenents

of the law, it did not find that he was “substantially

24



i npaired.” (vl, 1028). The trial court did consider the
“enotional dstress” suffered by appellant, as a mtigator, and
gave it noderate weight. (VI, 1027). It is unclear from the
court’s order whether the trial court considered it “extreme” as

required for the statutory mtigator to apply.

25



SUMVARY OF THE ARGUMENT

| SSUE |—Prosecutorial msconduct did not taint the verdict
in this case. The single objected-to comment in closing was
made in response to defense counsel’s argunment that appellant
admts to commtting the burglary, robbery and sexual battery
but not the nurder of Noah Scott. The prosecutor was entitled
to point out that the jury had heard “no evidence” that
appel lant admtted to committing any offense in this case. In
any case, given the overwhel m ng evidence of appellant’s guilt,
there is no possibility that the prosecutor’s coment
contributed to the verdict.

| SSUE |l —The prosecutor did not engage in msconduct
during the penalty phase. The defense opened the door to the
prosecutor’s questions which tested the witness’s know edge of
appel lant’s character and the witness’s own credibility. Ther e
was no defense objection regarding any question posed to his
character w tnesses on renorse and the issue is therefore not
preserved for review.

ISSUE Il1l—In closing, the prosecutor properly addressed
the evidence and the weight to afford that evidence in naking
its recommendation. The prosecutor did not tell the jurors that

it was their sworn duty to inpose the death penalty in this
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case. The remaining conments appellant takes issue with on
appeal were not preserved for appeal by an objection bel ow

| SSUE |IV--This Court has consistently rejected appellant’s
challenge to Florida s capital sentencing schenme based on R ng

v. Arizona, 536 U S. 584 (2002).

27



ARGUVENT
| SSUE |

VWHETHER THE TRI AL COURT ERRED | N DENYI NG APPELLANT' S

MOTI ON FOR M STRI AL BASED UPON A SINGLE OBJECTED- TO

COMMENT WHI CH | MPLI CATED APPELLANT' S RIGHT TO RENMAIN

SI LENT. ( STATED BY APPELLEE)

Appellant first clains that the prosecutor repeatedly
commented upon appellant’s right to remain silent in closing
ar gunment . However, appellant only objected to a single coment
on this basis and the trial court denied defense counsel’s
request for a mstrial. The trial court’s ruling should be

affirmed on appeal.

A. Standard O Revi ew

In Thomas v. State, 748 So. 2d 970, 980 (Fla. 1999), this

Court explained that a ruling on a notion for mstrial is within
the trial court’s discretion and should not be reversed absent
an abuse of that discretion. “Discretion is abused only ‘when
the judicial action is arbitrary, fanciful, or wunreasonable,
which is another way of saying that discretion is abused only
where no reasonable [person] would take the view adopted by the

trial court.”” Trease v. State, 768 So. 2d 1050, 1053 n.2 (Fla.

2000) (citing Huff v. State, 569 So. 2d 1247, 1249 (Fla. 1990)).

B. The Trial Court Did Not Abuse Its Discretion In Denying A
Motion For Mstrial Based Upon A Single Objected-To Comment
Whi ch All egedly Comment ed Upon Appellant’s Right To Remain
Si | ent
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First, the State notes that while appellant takes issue
with several comrents during closing, only one conment was
preserved for review on appeal by an objection bel ow The
prosecutor argued: “[If the defendant] wants to tell the State
and the Detective sonebody else helped him commt the crine,
then let himconme forward.”. This comment was interrupted by an
objection by the defense. The prosecutor agreed to rephrase his
argunent “and not take that any further.. (XX, 2842). The
addi ti onal comrents nmentioned in appellant’s brief, referring to
“fantasy;” noting that appellant talked to police and that
“there’s no evidence;” “there is absolutely no evidence that M.
Pool e ever said, hey, sonebody else was there before ne and
t hose people’ s heads were bashed in;” were not the subject of an

obj ection below. (Appellant’s Brief at 32). See Sins v. State,

681 So. 2d 1112, 1116-17 (Fla. 1996)(clained errors when
prosecutor referred to the defendant as a |iar, accused defense
counsel of msleading the jury, and bolstered his attacks on
Sims credibility by expressing his personal views and know edge
of extra-record matters, not properly before the Court on appeal

W t hout an objection)(citing Craig v. State, 510 So. 2d 857, 864

(Fla. 1987), cert. denied, 484 U S. 1020, 108 S. . 732, 98

L. Ed. 2d 680 (1988)).
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As this Court noted in Card v. State, 803 So. 2d 613, 622

(Fla. 2001), a contenporaneous objection is required to preserve
an 1issue surrounding a prosecutor’s comments in closing
argunment. This Court stated:

As a general rule, the failure to raise a
cont enpor aneous objection when I mpr oper cl osi ng
argunment conments are nade wai ves any clai m concerning
such comments for appellate review. See, e.g., Brooks
v. State, 762 So. 2d 879, 898 (Fla. 2000); MDonald v.
State, 743 So. 2d 501, 505 (Fla. 1999). A tinely
objection allows the trial court an opportunity to
give a curative instruction or to adnoni sh counsel for

maki ng an i nproper argunent. See Nixon v. State, 572
So. 2d 1336, 1341 (Fla. 1990). The exception to the
cont enpor aneous obj ecti on rule IS wher e t he
unobj ected-to coment s rise to the | evel of

fundanmental error, which has been defined as error
that reaches down into the validity of the ¢trial
itself to the extent that a verdict of guilty or jury
recomendation of death could not have been obtained
wi thout the assistance of the alleged error. See
McDonal d, 743 So. 2d at 505 (quoting Whbin, 714 So. 2d
at 418 n.8); Chandler v. State, 702 So. 2d 186, 191
n.5 (Fla. 1997) (holding that for an error to be
raised for the first tinme on appeal, the error nust be
so prejudicial as to vitiate the entire trial).
Havi ng revi ewed the unobjected-to comments nmade by the
prosecutor in this case, we conclude that none of
t hese comments constitute fundanmental error

Appel lant’s single objected-to coment does not serve to
preserve the nunmerous other comments which he now takes issue

wth on appeal. See Teffeteller v. State, 495 So. 2d 744, 747

(Fla. 1986)(stating that “[a]ppellant cannot bootstrap this
concern over” [revealing the defendant’s prior death sentence]

in voir dire “to alleviate the requirenment of a contenporaneous
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objection.”)(citing Steinhorst v. State, 412 So. 2d 332 (Fla.

1982)). A timely objection puts the trial court and the
prosecutor on notice that a |ine of argunent is objectionable or
is breaching the bounds of propriety. It also provides the
trial court the opportunity to adnoni sh the prosecutor or renedy
the situation through a curative instruction. See Card, 803 So.
2d at 622 (“A tinmely objection allows the trial court an
opportunity to give a curative instruction or to adnonish
counsel for making an inproper argunent.”)(citing N xon V.
State, 572 So. 2d 1336, 1341 (Fla. 1990)).

In Nixon v. State, 572 So. 2d 1336, 1341 (Fla. 1990), rev'd

on other grounds, 543 U.S. 175 (2004), this Court addressed a

simlar situation, where the defendant made a notion for
mstrial at the close of the prosecutor’s argunment but failed to
make a contenporaneous objection. This Court stated a
cont enpor aneous objection was required to preserve the “Golden
Rul e” issue, stating:

Ni xon argues that wunder Cunbie, his notion for

mstrial at the close of ar gunent , absent a
cont enpor aneous objection, was sufficient to preserve
this issue for appeal. W do not construe Cunbie to

obviate the need for a contenporaneous objection. The
requi rement of a contenporaneous objection is based on
practi cal necessity and basic fairness in the
operation of the judicial system A cont enpor aneous
objection places the trial judge on notice that an
error may have been conmtted and thus, provides the
opportunity to correct the error at an early stage of
t he proceedings. Castor v. State, 365 So. 2d 701, 703
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(Fla. 1978). Wile the notion for mistrial nay be
made as late as the end of the closing argunent, a
timely objection nust be made in order to allow

curative instructions or adnmoni shnent to counsel. As
noted by defense <counsel in this <case, in nmany
instances a curative instruction at the end of closing
argument woul d be of no avail. Accordingly, defense
counsel’s notion for mstrial at the end of closing
argunent, absent a contenporaneous objection, was

insufficient to preserve this claimunder our decision

in Cunbie. Even if the issue were properly preserved,

we agree with the trial court that taken in context

the coments conplained of did not anmount to a ol den

Rul e ar gunent.

Ni xon, 572 So. 2d at 1341.

This case provides an exanple of +the wutility of the
cont empor aneous obj ection rule. Upon learning of defense
counsel’s objection to his comment, the prosecutor agreed to
rephrase his argunent “and not take that any further.” (XXI
2842). No further coments arguably inplicating appellant’s
right to silence were nade by the prosecutor after the defense
obj ecti on.

In any case, none of +the coments nentioned in the
defendant’s brief, either alone or collectively, rise to the
| evel of fundanental error. As noted in nore detail below the
State presented absolutely overwhel m ng evidence of appellant’s
guilt. Moreover, the thenme of the prosecutor’s rebutta
argunent was undeni ably proper: Asking the jury to base its

decision in this case upon the evidence at trial, not sinply the

unsupported argunent of defense counsel. Furt her, t he
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unobj ected-to coments were not egregious or inflanmatory
Consequently, appellant has not cone close to carrying his heavy
burden of establishing the comments at issue rise to the |evel
of  fundanent al error. Fundanental error is error that
“reach[es] down into the validity of the trial itself to the
extent that a verdict of guilty could not have been obtained

w thout the assistance of the alleged error.” Archer v. State,

934 So. 2d 1187, 1205 (Fla. 2006)(citing Kilgore v. State, 688

So. 2d 895, 898 (Fla. 1997)); D Odeo-Valdez v. State, 531 So. 2d

1347 (Fla. 1988)(For an error to be considered fundanmental, “the
error nust be basic to the judicial decision under review and

equivalent to a denial of due process.”)(citing Ray v. State,

403 So. 2d 956 (Fla. 1981)).

Turning now to the single conment preserved by an objection
bel ow, the State acknow edges this Court has stated the “very
liberal rule” that “any coment on, or which is fairly
susceptible of being interpreted as referring to, a defendant’s
failure to testify is error and is strongly discouraged.”

Rodri guez v. State, 753 So. 2d 29, 37 (Fla. 2000). However, as

noted in Rodriguez, this Court has attenpted to draw a
distinction between inpermssible coments on silence and

perm ssi bl e cooments on the evidence. |d.
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In this case, it can be argued the prosecutor’s comment was
invited by defense counsel’s argunent. In closing, defense
counsel asserted: “M. Poole acknow edges that he went in the
trailer, 4-L, and committed a crinme therein. That's a burglary.
M. Pool e acknow edges that he had sexual contact with Loretta
White against her will, and that’'s a sexual battery. And M.
Pool e acknowl edges that he had possession of those ganes and he
went down the road and he sold them and that’s a robbery.”
(XXI, 2795). Later, while urging the jury to acquit on the
murder and attenpted nurder, defense counsel again asserted,
“remenber, he did the burglary, he did the sexual battery, he
did the robbery.” (XX, 2823).

The prosecutor’s ar gunment rebutted t he unsupported
statement, made for the first time in closing by defense
counsel, that appellant now admts conmtting the burglary,
rape, and robbery of the victins; but, that he was innocent of
the nurder and attenpted nurder charges. Certainly, the
prosecutor was entitled to point out, that there was no evidence
introduced during trial that Poole admitted to commtting sone
of fenses, but not others. Moreover, despite appellant’s
attenpts to clothe defense counsel’s argunent in the evidence
admtted at trial, there was not a scintilla of «credible

evidence introduced to suggest that anyone other than appell ant
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assaulted the victims in this case.? The prosecutor argued:
“And there’s no evidence that M. Poole ever said, well, | went
in there and raped her and |eft her and then sonebody el se cane
in and beat their heads in. There's no evidence of that either.
That’s argunent.” (XXI'l, 2840).

The prosecutor was entitled to point out, in response to
def ense counsel’s argunent, that there was sinply no evidence to
show that there was anyone else at the scene of the crine other

than the appellant. See Caballero v. State, 851 So. 2d 655, 660

(Fla. 2003)(while it is not permssible to coment on the
defendant’s right to remain silent, “it is permssible for the
State to enphasize uncontradicted evidence for the narrow
purpose of rebutting a defense argunent since the defense has
invited the State’s response.”). Nonet hel ess, even if the
prosecutor crossed the line of propriety when he pointed out
that if appellant “wants to tell the State and the Detective
sonebody else helped him commt the crime, then let him cone
forward.”, this conment was interrupted by an objection by
def ense counsel. The prosecutor agreed to rephrase his argunent

“and not take that any further.” (XXIl, 2842).

3 Wite suffered severe head injuries, was “concussed” and her
confused 911 call, wherein she referred to “they,” did not in
any way establish there was another assail ant.
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In the instant case, even if this Court finds that the
prosecutor’s  conment was “fairly susceptible” of bei ng
interpreted as a coment on appellant’s right to not testify,
the error is clearly harnless under the facts of this case.* In
light of the strong and uncontradicted evidence against
appellant, it <cannot be said the error contributed to the
verdi ct. Furthernore, when instructing the jury on the
applicable law, the trial judge informed the jury that the
burden rested with the State and that “[t]he defendant is not
required to present evidence or prove anything.” (XX, 2875).
The Court also instructed the jury that appellant had the right
not to testify and that they nust not hold it against him in
deciding this case. (XXIl, 2877-78).

This was sinply not a close case. The State presented
absol utely over whel m ng evi dence of appel lant’ s guilt.
Appellant was identified heading in the direction of the
victimis trailer imediately prior to the attack. Appel | ant
sold video ganes |ike those taken from the victins inmediately

after the murder and attenpted nurder. One video gane was |eft

“ As this Court made clear in State v. Mirray, 443 So. 2d 955

956 (Fla. 1984), prosecutorial msconduct is the proper subject
of bar disciplinary action, not reversal and mstrial. See also
Bertolotti v. State, 476 So. 2d 130, 133 (Fla. 1985) (stating
that “it is appropriate that individual professional m sconduct
not be punished at the citizens’ expense, by reversal and
mstrial, but at the attorney’'s expense, by professiona

sanction.”).
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on the porch of Johnson’s trailer where appellant had been
l[iving at the tinme the victins had been attacked and robbed.

In addition to eyewitness testinony connecting appellant
with the charged offenses, the State presented conpelling and
uncontradi cted physical evidence to |ink appellant to the
crimes. This evidence included DNA consistent wth the
appel l ant found on appellant’s shirt matching or consistent with
victim Wiite’s DNA, and, DNA from the rape kit, mtching
appellant’s genetic profile. Three of the ganmes or gane
controll ers possessed by appellant after the offenses had bl ood
on them matching victim Scott’s DNA profile. In addition, a
tire iron found in the vicinity of the victins’ trailer had
bl ood stains on it which were consistent with victim Scott’s DNA
profile. Appellant’s footprint was found next to the bed where
t he attacks occurred.

G ven the overwhel ming weight of the evidence against the
appellant, it cannot be said that the coment or coments
conpl ai ned of on appeal, had any inpact upon the verdict in this

case. See Fitzpatrick v. State, 900 So. 2d 495, 517 (Fla. 2005)

(finding witness’s coment on the defendant’s silence was
harm ess where the evidence was “overwhel m ng” and included the
fact the defendant was identified as the source of senen

recovered from the victim and that the victim was |ast seen
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alive with the defendant.); Caballero, 851 So. 2d at 660
(stating that erroneous coments on defendant’s failure to
testify require reversal only “where there was a reasonable
possibility that the error affected the verdict” and finding
that given the confession, fingerprint and DNA evidence, the
alleged error was harmnless). Consequently, appellant is not

entitled to any relief fromthis Court.

38



| SSUE 1|
WHETHER THE PROSECUTOR ERRED [N CROSS- EXAM NI NG

DEFENSE CHARACTER W TNESSES ON THE DEFENDANT' S

TATTOOS, PRI OR ARRESTS, AND, LACK OF REMORSE. (STATED
BY APPELLEE) .

Appel | ant next conplains that the prosecutor inpermssibly

i npeached defense character witnesses with his prior crimnal

history, tattoos, and |ack of renorse. He contends that the
“cunmul ative” inpact of +the alleged prosecutorial m sconduct
violated his right to a fair penalty phase. The State
di sagr ees.

Appel lant first takes issue with a question posed by the
prosecutor to Joe Poole, Jr., appellant’s older brother,
regarding appellant’s crimnal hi story. The problem for
appellant is that he clearly put his character in issue through
the testinmony of his older brother. As the prosecutor noted
below in response to the defense objection: “I't’s entirely

appropri ate. They’'re putting on his whole reputation, what his

reputation is as a man, what this man knows about him Well, if
he knows so nuch about him let’s see what he knows.” (XXIII,
3187). The record supports the prosecutor’s recollection of

Pool e, Jr.’ s penalty phase testinony.
Just after telling the jury his brother went to church with
the girl he was living with, Poole, Jr., described his brother

as a loving person and couldn’t believe he could conmit such a
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crine. Poole, Jr. testified: “That he just a kind, |oving
person that - - to be here today wouldn’t nobody from the
Loui siana area believe this, that he's here in this situation.
Because I - - it still hasn’t dawned on ne, and | still don't
believe that |I'’m here.” (XX, 3185). On cross-exam nation
t he prosecutor asked Poole, Jr., since he clainmed he was close
to his brother, whether he knew if this was the first tine
appel lant had been arrested. (XXI'rr, 3186). Pool e, Jr.
answered that he was aware his brother had been arrested before.
Id. The prosecutor then asked if he knew his brother had been
“arrested in Georgia, South Carolina, Texas.” This is the
comrent which drew defense counsel’s objection.

O course, as appellant acknow edges in his brief, a trial
court’s ruling on the scope of cross-examnation is subject to

an abuse of discretion standard. McCoy v. State, 853 So. 2d

396, 406 (Fla. 2003). Moreover, this Court has recognized that
cross-examnation is not confined to identical details of

matters testified to on direct exam nation. In Boyd v. State

910 So. 2d 167, 185 (Fla. 2005) this Court stated:

Section 90.612(2), Florida Statutes (2001), states,
"Cross-exam nation of a wtness is |imted to the
subject matter of the direct examnation and matters
affecting the credibility of the wtness. The court
may, in its discretion, permt inquiry into additional
matters."” The perm ssible bounds of cross-exani nation
are defined as foll ows:
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[When the direct exam nation opens a general
subject, the cross-examnation may go into any
phase, and may not be restricted to nere parts
or to the specific facts devel oped by the direct
exam nat i on. Cross-exam nation should al ways be
allowed relative to the details of an event or
transaction a portion only of which has been
testified to on direct exam nation. As has been
stated, cross-examnation is not confined to the
identical details testified to in chief, but
extends to its entire subject matter, and to al
matters that may nodify, supplenent, contradict,
rebut or meke clearer the facts testified to in
chi ef ...

Coco v. State, 62 So. 2d 892, 895 (Fla. 1953) (quoting

58 Am Jur. Wtnesses, 8§ 632, at 352 (1948)).

The State recognizes that, in general, it is inproper to
guestion a penalty phase w tness about a defendant’s prior

arrests. See Core v. State, 784 So. 2d 418, 433 (Fla. 2001);

Hildwin v. State, 531 So. 2d 124, 127 (Fla. 1988)).

Nonet hel ess, the State mmintains that the defense in this
case opened the door for the prosecutor to explore appellant’s
prior crimnal history and arrest record. Si nce Poole, Jr.
testified that appellant was kind and loving and that not only
he, but ahers back in Louisiana would be shocked ["“wouldn’'t
nobody from the Louisiana area believe this, that he’'s here in
this situation”] by the nurder and rape charges, the prosecutor
was entitled to test the brother’s opinion and his know edge of

appellant’s crimnal past. See CGore v. State, 784 So. 2d 418

433 (Fla. 2001) (defendant opened an inquiry into his prior acts

of violence against wonen on cross-exanination by presenting
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evidence of his allegedly non-violent character). Moreover, the
prosecutor was entitled to ask the question because it touched
on Poole, Jr.’s credibility: “Wll, what it has to do with what
this witness really knows about his brother and how much the
jury should believe this witness.” (XX, 3188).

In addition to testing how close Poole, Jr.’s relationship
really was to his brother, the point Ilegitimately being
guestioned on cross-exanm nation was the portrayal of appellant
as a church-going, kind, loving individual who either did not
commt these offenses or, for whom these offenses are out of
character. In effect, appellant’s brother was attesting to
appel l ant’ s good reputation back in Louisiana. Consequently, a
guestion concerning appellant’s history of arrests in several
states tests Poole, Jr.’s, know edge of that reputation or

character. See Cornelius v. State, 49 So. 2d 332, 335 (Fla.

1950) (observing that the “true purpose of such cross-exam nation
is to enlighten the jury as to whether the witness actually — as
a mtter of fact -- knows the general reputation of the
defendant and to place the jury in a better position to pass
upon the credibility of the witness’s testinony.”).

In Geenfield v. State, 336 So. 2d 1205, 1206-1207 (Fla.

4th DCA 1976), the Fourth District addressed an anal ogous
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situation where the defendant opened the door by placing his
character in issue. The court stated:

Defendant’'s position on appeal is that the trial
court erred in permtting the state to ask defendant's
character witnesses if they had heard of the arrest of
the defendant, for a different charge, after the date
of the offense for which defendant was on tri al

The general case law and text witings on the
subj ect seem to agree that the state has the right to
cross-exam ne a character witness as to his having
heard of specific acts of defendant. The purpose of
this examnation is to enable the fact finder to judge
whet her the wtness actually knows the reputation of

t he defendant. This inquiry is not linmted to actua
convictions but may include arrests and other alleged
conduct or m sconduct. See, for exanple, United

States v. Canniff, 521 F.2d 565 (C A 2, 1975); United
States v. Prevatt, 526 F.2d 400 (C A 5, 1976); United
States v. Bernudez, 526 F.2d 89 (C A 2, 1975); Frazier
v. State, 56 Ala.App. 166, 320 So.2d 99 (1975);
Jimnez v. State, 545 P.2d 1281 (Ckl.Cr.App.1976);
MEl roy v. State, 528 S.W2d 831 (Tex.Cr.App. 1975) and
the annotation and cases collected in 47 A L.R2d
1258. See also, MCorm ck, Evidence, Section 191; and
Wharton, Crimnal Evidence, Section 237.

Florida cases dealing with this subject also seem
to follow the general rule. 1In the early case of Cook
v. State, 46 Fla. 20, 35 So. 665 (1903), the Florida
Suprene Court held that a character w tness may be
cross-exam ned regarding specific facts in order to
test the soundness of the wtness' opinion and to
elicit the data wupon which it was founded. In
Cornelius v. State, 49 So.2d 332 (Fla.1950), the
Florida Supreme Court held that a wtness who
testifies to the general reputation or character of a
def endant nmay be cross-exanm ned as to whether he had
heard of specific acts of violence

" because the true purpose of such cross-
exam nation is to enlighten the jury as to
whether the wtness actually - as a matter of
fact - knows the general reputation of the
defendant and to place the jury in a better
position to pass upon the credibility of the
Wi tness' testinony." 49 So.2d at 335.
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Based upon this record, it can be argued the prosecutor was
entitled to elicit the details of his prior arrests and
convi ctions. However, after inquiry by the trial court, the
prosecutor agreed not “to go into any details of any particular
crinmes.” (XXrrr, 3188). Wien the prosecutor continued
guestioning Poole, Jr., he did not ask the sanme question
regarding his know edge of appellant’s arrests in three states.
Consequently, the wi tness never actually answered the question
whi ch was the subject of the defense objection. (XXI1, 3189).
When the prosecutor continued, he asked Poole, Jr., when
appel l ant began getting into trouble with the |aw (XX,
3189). Pool e, Jr. answered that he was aware appell ant began
getting into trouble with the law as an adult. 1d.

Under the circunstances of this case, the trial court did
not abuse its broad discretion in allowing the prosecutor to
briefly explore Poole, Jr.’s know edge of appellant’s prior

arrests. Like the situation in Geenfield, the defense opened

the door to this line of inquiry. See Gunsby v. State, 574 So.

2d 1085, 1089 (Fla. 1991)(The trial court did not comrmit error
in allowing cross-exam nation of a wtness's know edge of the
def endant carrying guns. Gven “the fact that this was
i npeachnment of a defense character wtness, examning the

Wi tness about a specific act of msconduct by Gunsby that was
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known by the wi tness was proper cross-exam nation and was not a
violation of the Wllians rule.”).

Appellant also contends that the question was i nproper
because the prosecutor insinuated inpeaching facts “wthout
evidence to back up those facts.” (Appellant’s Brief at 44-45).
However, appellant did not object to the question below on this
basi s. It has long been the law in this state that “in order
for an argunent to be cognizable on appeal, it nust be the

specific contention asserted as |egal ground for the objection

exception, or notion below ". Steinhorst v. State, 412 So. 2d
332, 338 (Fla. 1982). Consequently, this particular argunment
has not been preserved for appeal. See Blackwood v. State, 946

So. 2d 960, 967 (Fla. 2006)(defendant “failed to present the
trial court with an opportunity to rule upon the specific
argunents now raised and the claim is therefore procedurally

barred. ”)(citing Steinhorst).

O course, had defense counsel |odged a specific objection
bel ow, the prosecutor could have provided the factual predicate
for his question regarding the defendant’s arrests. It is
unfair to make such an argunent for the first tinme on appea
because the state has no opportunity at this late date to pl ace
the factual basis for the question on the record. I ndeed, it

appears the prosecutor had anple support for his question. As
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noted by the trial court in its sentencing order, appellant’s
history of crimnal activities “range from Texas to Louisiana,
to Mssissippi, to Georgia, to South Carolina, and to Florida.”
(vl, 1028). Moreover, Dr. Krenper, appellant’s nmental health
expert, acknow edged that appellant had a history of arrests and
commtting offenses. (XXI'V, 3295; 3339; 3385; 3386). Thus,
appellant’s unpreserved allegation that the prosecutor did not
have a factual basis for the question is clearly wi thout nerit.
In any case, even if the trial court abused its discretion
in allowing the prosecutor to ask a general question about
appellant’s prior arrests, the error was harmess in this case.
The witness never answered the question posed by the prosecutor
regarding his know edge that appellant had been arrested in
three different states. Moreover, the fact appellant had been
in trouble or arrested was entirely cunulative to that elicited
by defense counsel through his nental health expert Dr. Krenper
On direct examination, Dr. Krenper revealed that appellant was

“known as a B and E guy” (XXIV, 3295), that in Florida this “guy

is doing lots of burglaries and this kind of stuff.” ( XXV,
3338). On cross-examnation, Dr. Krenper revealed, wthout
objection, appellant has had “brushes wth the Ilaw,” been
“arrested” for wvarious things, and involved in a “lot of
breaking and entering.” (XXI'v, 3385; 3386). Finally, the
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prosecutor did not nention appellant’s previous arrests in his

cl osing argunent. Zack v. State, 911 So. 2d 1190, 1209 (Fla.

2005) (finding nention of the defendant’s hatred of wonen through
its rebuttal wtness was proper but, if error, was harnless
where the prosecutor did not argue the issue in closing and the
jury was properly instructed on the aggravating circunstances
that they may consider). Consequently, any error in questioning
Poole, Jr. about his brother’s previous arrests was clearly

harm ess under the facts of this case. See Mendoza v. State,

700 So. 2d 670, 678 (Fla. 1997)(“erroneously admtted evidence
concerning a defendant’s character in the penalty phase is

subject to a harmess error review under State v. DQilio, 491

So. 2d 1129 (Fla. 1986)").

Appel | ant next contends that the trial <court erred in
overruling his notion for mstrial when the prosecutor
guestioned Poole, Jr. about his know edge of appellant’s
tattoos. Appellant contends that a single question regarding a
“Thug” tattoo was so prejudicial, that it warranted a mstrial
in the penalty phase. Once again, the State disagrees.

“A notion for mstrial should be granted only when it is
necessary to ensure that the defendant receives a fair trial.

See Goodwin v. State, 751 So. 2d 537, 547 (Fla. 1999). Thi s

Court has held that a trial court's ruling on a notion for
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mstrial is subject to an abuse of discretion standard of

review. 1d. at 546.” Schoenwetter v. State, 931 So. 2d 857,

872 (Fl a. 2006) . The prosecutor’s question regarding
appellant’s “Thug” tattoo was proper cross-examnation and
certainly did not warrant the drastic renmedy of a mstrial in
this case.

The prosecutor asserted his question was neant to test
Pool e, Jr.’s know edge of his brother and rebut the inmage the
defense was attenpting to portray of the defendant:

Well, M. Jester can do what she sees fit, but
they’'re the one trying to paint this man as an angel
after this brutal nurder. This guy has got A Thug
Life tattooed all across his belly. And | think when
you tal k about sonebody, he’s up here telling how good
a guy he is, he’'s a professional, he’'s a good concrete
person, he's a conpassionate man, he raised his son

and all of this stuff, well, there’'s another side to
this man.
They want - - they chose to put this on, they

were going to do the sanme thing with the psychol ogi st.

You can’t have it both ways. You are going to put on

and try to paint this picture, then it’s going to get

pai nted the opposite way if | can do it.”

(XXI'11, 3202).

Again, the defense was trying to portray the defendant as a
stellar character, kind, smart busi nessman, for whom the instant
crime was conpletely out of character. Certainly, a “Thug Life”
tattoo across his belly tends to counter the defense portrayal

This line of questioning properly tested how close Poole, Jr

was to the appellant and suggests that appellant mght have
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another side to his character, a side of which his brother was
unaware. Consequently, the trial court did not abuse its broad
discretion in overruling defense counsel’s objection. See

Brooks v. State, 918 So. 2d 181, 188 (Fla. 2005)(A trial court's

adm ssion of evidence will not be disturbed on appeal absent a
cl ear abuse of discretion.”).

In any case, the defendant’s brother clained to have
know edge of only one tattoo on his brother, one that states
“MP.” He denied any know edge of a “Thug Life” tattoo. (XXIII,
3204) . Under the circunstances of this case, the trial court
was under no obligation to grant the appellant’s notion for
m strial based upon a single question about appellant’s tattoos.
It was sinply not so prejudicial that it served to vitiate the
entire penalty phase in this case. The question was at the very
| east unanswered and the prosecutor never again broached the
subject, either in exanmining the remaining wtnesses or in
cl osi ng argunent.

Appel | ant finally cont ends t hat t he pr osecut or
i nperm ssibly questioned his character wtnesses on |ack of
renorse. However, not a single question from the prosecutor on
renorse drew an objection from the defense. | ndeed, renorse or
| ack thereof, was nentioned in the testinony of the very first

defense witness in the penalty phase, appellant’s nother. On
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direct exam nation, when defense counsel asked if appellant

“ever apologize” to her on the phone from prison, M. Poole

responded: “Well, he just told nme - - you know, that he was
sorry for anything that he’'d done to hurt me - - because he know
| wanted him to finish at |east high school.” (XX, 3018).

On cross-exam nation, the prosecutor nade the follow ng inquiry:

Q kay. The |l ast area, or next to last area
that Ms. Jester covered with you, was she asked you
did Mark apol ogize. And you said he apol ogized for

what he had done to you by his actions. Did |
under stand you correctly when you said that?
A.  Yes.
Q Did he ever apol ogize for nurdering a boy?
A. No.
Q Did he ever apologize for raping a pregnant
girl?
A.  No.
(XXIrr, 3028). There was no objection from the defense.”

Certainly, the prosecutor was entitled to explore on cross-
exam nation the issue of appellant’s apology and whether it
extended to harming the victinms’ in this case.

The second witness, appellant’s sister, testified on cross-
exam nation that she has seen appellant in jail but that he did

not express renorse for killing this young man. (XXI1r, 3071-

> On redirect, defense counsel attenpted to show that appell ant
had little opportunity while incarcerated to talk freely about
the instant charges. (XX, 3029). Upon questioning by
defense counsel, Ms. Poole stated that it was her understanding
that appellant was told not to talk about the charges by his

def ense attorneys. (XXI'11, 3029). I ndeed, defense counsel
interjected: “I nmean, when | cane to see you, didn't | ask you
not to talk about the charges if he called?” (XXIlI, 3029).
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72). Later, when asked if appellant ever stated he was sorry
for what he had done, his sister stated: “No. W didn't talk
about it, no.” (XXI11, 3074). Agai n, these questions did not
draw an objection fromthe defense.

Simlarly, Arry Mody, the defendant’s nephew, testified on
cross-exam nation that he had a chance to talk to appellant at
the jail but that appellant did not express renorse for killing
the young man or raping the pregnant girl. (XXI1l, 3091). Once
again, this question and answer did not elicit an objection from
the defense.® (XXI11, 3091).

After the penalty phase reconvened the next day, defense
counsel addressed the court, and stated, in part: “We are not
going to be raising renorse as a mtigator, and it isn't proper
for himto be asking questions at this point, given that we are
not asking for renorse as a mtigator.” (XXII1, 3106). Defense
counsel stated that he spoke to the appellant about this and “he
is in agreenent that we would ask that M. Aguero not ask any
nore questions pertaining to renorse, and certainly that he's
not making any sort of argunent as to renorse in closing.”

(XX, 3106). In response, the prosecutor noted that the

® Again, defense counsel on redirect nininmized the opportunity
t hat appellant had in prison to express his renorse. Arry Moody
testified that they did not talk about the charges and just
tal ked about old tines and told him about the good things that
had been happening. (XXIII, 3098).
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defense was free to object to his questions when he asked them
on cross-examnation and did not know whether either Poole or
the very last wtness would cone in and say “Mark told ne he was
sorry for everything he’d done and so forth.” (XXI'r1, 3107)
However, the prosecutor continued that based upon M. Fisher’'s
[one of appellant’s three appointed attorneys] representation as
an officer of the court that he is not going to argue renorse or
present a witness on renorse, he would refrain from asking any
further questions on that issue.’ The prosecutor concluded: “so
| think both sides are in agreenent, so long as representation
[of] M. Fisher holds true, and that doesn’'t come up at all in
their case.” (XXIII, 3107-08).

Appel lant incredibly asserts that this Court should forgive
the |l ack of an objection below on renorse because when the issue

was finally raised by defense counsel, the trial court displayed

a “lack of concern.” Appel l ant specul ates that any prior
objection would have been “fruitless.” (Appellant’s Brief at
50). Appellant conpletely msconstrues the record. It was the

" The prosecutor was clearly under the inpression that the

defense either had or would be arguing renorse or rehabilitation
during the penalty phase. See Singleton v. State, 783 So. 2d
970, 978 (Fla. 2001) (holding “that lack of renorse is
adm ssible to rebut evidence of renorse or other mtigation such
as rehabilitation”).
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def ense which showed a | ack of concern and, indeed, never | odged
an objection to a single question of any wi tness on renorse.?®
When the defense did raise the issue it was not by an
objection, but sinply in the form of a concern or discussion.
Significantly, the defense failed to request any renedy other
than to ask the prosecutor not to raise the issue with any
further wtnesses. If the trial court expressed any |ack of
concern on this issue, it is because the defense showed a | ack

of concern. The trial court accurately sumred up the colloquy

between the prosecutor and defense counsel below “Ckay.
Sounds like y'all talked your way into a stipulation.” (XXIII,
3108) .

It appears that the defense was considering presenting
evidence of renorse and even discussed that matter wth
appellant prior to finally raising the issue with the trial
court. Even when one of appellant’s three defense attorneys
raised the issue, he again had to consult with the defense team
to make sure that they all agreed on this strategy. When the
prosecutor agreed to stop questioning wtnesses on renorse based
upon defense counsel’s assertion that they would not raise it,

def ense counsel Fisher stated: “And let nme just confirm wth

8 Arry Moody had already been excused from testifying and the
defense only raised this issue wth the trial court and
prosecut or the next norning.
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Ms. Jester, who has shepherded through the lay witnesses in this
case that we're not going to be presenting evidence regarding
that.” (XXII1, 3108).

Al though the defense never raised a contenporaneous
obj ection to questions on renorse, the record denpbnstrates the
efficacy of the contenporaneous objection rule. When the
defense finally raised the issue, the prosecutor agreed not to
guestion any wi tnesses on |ack of renorse or argue the issue in
closing. See Card, 803 So.2d at 622 (“A tinmely objection allows
the trial court an opportunity to give a curative instruction or
to adnmoni sh counsel for nmeking an inproper argunment.”)(citing

Ni xon v. State, 572 So.2d 1336, 1341 (Fla. 1990)). Thus, had

the defense expressed a concern or even objected to the first
guestion on renorse, it appears the issue could have been
averted al toget her.

O course, since the issue was not preserved, appellant
bears the burden of establishing fundanental error in order to
obtain relief on appeal. This high hurdle cannot be overcone in
a case wth such  weighty aggravati on and conpar abl y
insignificant mtigation. | ndeed, appellant does not even
attenpt to neet his burden of denonstrating fundanmental error in

this case with a 12 to 0 jury recommendati on.
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Perhaps recognizing the futility of showing fundanental
error based upon this record, appellant attenpts to bundle this
unpreserved claim with the issues raised about arrests and
tattoos. Wiile the state contends that each issue should be
individually assessed, even if this court were to view the three
i ssues raised together, it is clear that no relief is warranted.

Appel l ant was sentenced to death because he broke into a
home occupied by a sl eeping young couple and nmurdered Noah Scott
in a heinous, atrocious and cruel manner. As the trial court
found below. “This is the sort of death suffered by Noah Scott
fromrepeatedly being hit in the head and body with a tire iron
by Mark Anthony Poole, while he, Noah Scott, continuously tried
to defend and protect Loretta Wite and their wunborn child.”
(v, 1027). The acconpanying crinmes of violence which conprise
the prior violent felony aggravator in this case are also
particularly weighty. Appellant nercilessly raped and attenpted
to murder Loretta White who was begging himnot to hurt her and
her unborn child. He left her for dead after repeatedly hitting
her in the head with a tire iron. Hs blows left her
permanent |y disfigured. Appellant’s callous crimnal behavior
i s shockingly cruel and heinous and was the reason he received a

unani nous death recommendation in this case, not the fact he had
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a tattoo, had been previously arrested, or failed to express

renorse. ?

® In giving appellant’s proposed nitigator of religiousness

little weight, the trial court noted:

At the Spencer hearing the defendant offered no
apol ogy, showed no repentance, and denonstrated no
r enor se. The Defendant did testify at the Spencer
hearing, but only conplained and negatively conmented
on the jury selection process; the assistant state
attorney, John Aguero; the attorneys that represented
him and the detective involved in the case. He
conpl ai ned that the weapon should not have been call ed
a crowbar because it was only a tire iron, and he
conplained that the wvictim Loretta Wite, was
provided tissues while on the wtness stand. Hi s
coments and conplaints at the Spencer hearing were
not the statenents that would be associated with a
religious person. (VI, 1030).
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| SSUE |11

VWHETHER THE TRI AL COURT ERRED IN DENYI NG A M STRI AL BASED

UPON AN ALLEGED COMMENT ON THE JUROR S DUTY TO RECOMVEND

THE DEATH PENALTY. (STATED BY APPELLEE).

Appel | ant next conplains that vari ous prosecutorial
comments rendered his penalty phase trial unfair or unreliable.
Appel lant utilizes a shotgun approach, taking portions of the
prosecutor’s argunent during the penalty phase, to contend that
he was denied a fundanentally fair trial. However, w th one
exception, the comrents he conplains about on appeal were not
objected to bel ow Further, the various coments appell ant

conpl ai ns about were not inproper and do not warrant the drastic

remedy of a new penalty phase in this case.

A. Appel | ate Review of A Prosecutor’s Comments
A mstrial is appropriate only where a statement is so
prejudicial that it vitiates the entire trial. A trial court’s

ruling on a nmotion for mistrial is within the sound discretion

of the court and wll be sustained on review absent an abuse of
di scretion.” Ford v. State, 802 So. 2d 1121, 1129 (Fla. 2001)
(footnotes omtted). However, where the allegation of

prosecutorial msconduct has not been preserved for review, a
different standard of review is applied. “As a general rule,
the failure to raise a contenporaneous objection when inproper

cl osing argunent conments are nade waives any claim concerning
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such conments for appellate review.” 1d. This Court has stated
that for an error to be so fundanental “that it can be raised
for the first tinme on appeal, the error nust be basic to the
judicial decision under review and equivalent to a denial of due

process.” State v. Johnson, 616 So. 2d 1, 3 (Fla. 1993)(citing

D deo-Valdez v. State, 531 So. 2d 1347 (Fla. 1988); Ray V.

State, 403 So. 2d 956 (Fla. 1981)).

B. The Prosecutor Did Not Tell Jurors It Was Their Sworn Duty
To Return A Death Recommendati on

In Franqui v. State, 804 So. 2d 1185, 1194-1195 (Fl a.

2001), this Court noted that it will largely defer to the tria
court’s handling of prosecutorial comments. This Court stated:

This Court has held that wide latitude is afforded
counsel during argunent. See Mwore v. State, 701 So. 2d
545, 550 (Fla. 1997); Breedlove v. State, 413 So. 2d 1, 8
(Fla. 1982). Logi cal inferences may be drawn, and counse
is allowed to advance all legitimate argunents. See Thomas
v. State, 748 So. 2d 970, 984 (Fla. 1999). The standard
jury instructions contain cautions that while the argunents
of counsel are intended to be hel pful and persuasive, such
argunments are not to be taken as sources of the law or

evi dence. Further, the control of coments made to the
jury is wthin the trial <court's discretion, and an
appellate court wll not interfere unless an abuse of

di scretion is shown. See COcchicone v. State, 570 So. 2d
902, 904 (Fla. 1990).

The only comment which drew an objection bel ow was when the
prosecutor rem nded the jurors that they had taken an oath in
connection with arguing his view of how they should weigh the

evidence and nake their recomendation. (XXV, 3519). There was
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not hi ng inproper about the prosecutor’s argunent in this case.

The prosecutor did not state that it was the jurors sworn duty
to recomend death in this case or that they nust send the
community a nmessage through their sentencing decision. See One
v. State, 896 So. 2d 725, 739 (Fla. 2005)(finding prosecutoria

comrents were not error where they did not inplore jurors to “do
their duty” for the community or “send a nessage” through their
sentenci ng recomendation). In context, the prosecutor was
asking the jurors to weigh the evidence in aggravation and
mtigation:

...This is about heinous, atrocious and cruel. And
this is about a robbery, and this is about a rape
and this about a burglary, and this is about whether a
man with a limted 1Q should pay the ultimte price
for what he did. That's what this is all about.

| don't think when you look at it from that
perspective that this decision is any nore difficult
than the other. |'"'m only thinking that when you go
back in that room and nmake that vote and you head for
your car this afternoon, you're not going to find
yourself feeling the same way. You're just going to
find that you did your job just like you promsed to
do when you raised your right hand and swore to that
oath. [objection].

( XXV, 3519).
Sinmply reminding the jury that they took an oath and asking
themto do their job is not inproper. For exanple, in Davis v.

Kenp, 829 F.2d 1522, 1529 (11'" Gir. 1987), cert. denied, 485

U S 929 (1988), the Eleventh Circuit did not find a nmuch nore

bl atant appeal to the jury to do its duty inproper:
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What this case cones down to is a question of
duty. You must do your duty as you see fit as the
citizens of this country. And | - - this is a
difficult thing to do at tines. Everyone el se has had
a duty in this case. The other people have done their
duty as well as they saw fit. ... | have attenpted to
do nmy duty by trying to bring the truth out to you and
| et you know what happened. [It’s your duty and nobody
else’s you can’t delegate it to anyone el se. No one
el se but you and your duty is clear, and to not find —
- not reconmmend the death penalty is to | eave you duty
undone and only hal fway conplete in this case.

The Davis Court noted “[i]t certainly was not inproper to argue
that the jury should return a verdict of death in this
particul ar case.” 829 F.2d at 1530.

Simlar to the situation in Davis, it was certainly not
i nappropriate for the prosecutor in this case to ask the jury to
return with a death reconmendati on. Under the circunstances of
this case, the trial court did not abuse its broad discretion in

denying the notion for mstrial. See e.g. Spencer v. State, 133

So. 2d 729, 731 (Fla. 1961)(Prosecutors’ *“discussion of the
evidence, so long as they remain wthin the limts of the
record, is not to be condemmed nerely because they appeal to the
jury to ‘performtheir public duty’ by bringing in a verdict of
guilty.”).

In any case, this was not a close case as reflected by the
12-0 death recommendati on. It sinply cannot be said the
prosecutor’s brief coment at issue had any inpact on the

out cone. See Fennie v. State, 855 So. 2d 597, 609 (Fla. 2003)
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(finding that the defendant could not denonstrate the unani nous
death recommendation was inproperly tainted by comments
characterizing the victimas pleading for her life and inciting
the jury to "send a nessage" to, or "do their duty" for, the
community by sentencing the defendant to death)[rejecting an
i neffective assi stance of counsel clainj.

C. The Unpreserved Comrent s

Appel I ant next takes issue with a nunber of conments which
did not draw an objection from any of appellant’s three defense
at t or neys. Appel l ant has not shown that these coments were
i nproper, let alone denonstrate they were so prejudicial that
they rose to the | evel of fundanmental error

First, appellant asserts that the prosecutor once again
told the jurors that they nmust do their duty and recomend death
in this case. That is not a fair reading of the prosecutor’s
coment. In context, the prosecutor was clearly asking the jury
to follow the “oath” they took to “follow those instructions,”
which will lead to an “inescapabl e” conclusion. (XXV, 3520-21).
The prosecutor was sinply asking the jurors to follow the
instructions and if they did, they would recomend death. | f
such an argunent is prohibited, then, a prosecutor m ght as well
stand nmute and not act as an advocate during the penalty phase.

There is nothing unfair or inproper about rem nding the jurors
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that they took an oath to follow the instructions provided by
the trial court.

Simlarly, the prosecutor’s comments about the heinous,
atrocious and cruel aggravator were a fair conmment upon the
evi dence. The prosecutor was certainly entitled to argue that
the heinous, atrocious, and cruel aggravator in this case
warranted significant, indeed, “overwhelmng” weight and al one
out wei ghed the defense case in mtigation. (XXV, 3512). As an
advocate, the prosecutor was entitled to ask the jury to give
the case in aggravation nore weight than the defense case in
mtigation. The prosecutor did not msstate the |aw concerning
t he wei ghing of aggravating and mtigating circunstances.

As for the prosecutor’s coments on the defense photographs
of appellant as a child, this was a proper conment on the
evi dence. The defense admtted photographs of appellant as a
child. The prosecutor did not denigrate the defense case, he
sinply offered a fair comment on the evidence. Certainly, the
prosecutor can renmind the jury that everyone was a child at one
time and that appellant was “39” when he decided to nurder the

victimin this case. ( XXV, 3515). See Mann v. State, 603 So

2d 1141, 1143 (Fla. 1992)(prosecutor’s comments addressing
defense expert’s testinony, that because he is a pervert or

child nolester his actions are “nore excusable” than a person
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who is not a pervert was not inproper where it is clear the
prosecutor nmade these statenents to rebut the psychologist’s
conclusion that the statutory mtigators applied). Wiile the
prosecutor did nention Ted Bundy in reference to the photograph,
it was the defense expert, Dr. Sesta, who first nentioned Ted
Bundy in this case during the penalty phase.!® The prosecutor’s
isolated reference did not conpare appellant’s conduct to that
of Ted Bundy’ s.

Contrary to appellant’s argunent, the prosecutor did not
m sstate the l|aw concerning brain damge as a mtigating
ci rcunst ance. (Appellant’s Brief at 55). Mor eover, the
evidence of brain damage in this case was not, as appellant
seens to believe, wuncontroverted. Def ense expert Dr. Krenper
testified that he did not find evidence of frontal |obe damage
or any significant evidence to support a denentia diagnosis.?!

The prosecutor did not argue that brain danage is not mtigating

10 Dr. Sesta testified: “lIs he Ted Bundy, John Wayne Gacey? No,
no, he is not. But he does have sone traits that we see in
antisocial personality disorder.” (XXV, 3447).

1 Dr. Krenper adnitted that appellant’s frontal |obe functioning
“pretty nmuch fell wthin the normal range” based wupon his
testing. (XXIV, 3326-27). Mst of the screening tests were in
the normal range with the exception of delayed nmenory which was
in the borderline range. (XXIV, 3328). The data he reviewed or
conpiled did not strongly support a diagnosis of denentia.
(XXI'V, 3341). Moreover, although appellant quit high school, he
wor ked and “had two cars and a notorcycle.” (XXIII, 3044). Lay
Wi t nesses established that appellant ran his own successful
busi ness, knew how to figure workers hours and how to pay them
(XXI1'l1, 3047).
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as a matter of law, sinply that they were free to accept or
reject its existence as a mtigator in this case. | ndeed, the
clear thrust of the prosecutor’s argunent was that the jury was
free to find brain damage but that it should be given little if
any weight. The prosecutor argued:
What does it weigh, folks? VWhen you sat and
listened to Dr. Krenper and Dr. Sesta, what did you

really find out? You found out that you got a guy
with an 1Q smart enough to do whatever he was doing in

the concrete business. | didn't say he was a CEQ, but
what ever. He was functioning in Ilife. He was
functioning well enough to go about his normal

everyday affairs, have children, have relationships
with woman, neke noney, carry on a job. And he chose
to go beat sonebody's head in.

So you have that he has sonme brain damage from
somewher e. We don't know where, but It IS
uncontroverted that he has it. The question is not,
do you consider that as a mtigating circunstance.
You - - you are free to reject it if you want and say
| don't think brain danmage nmitigates against the death
penal ty.

But if you find there is sone evidence and it is
not contradicted and the state did not contradict it,
| suggest you take it as proven. But, decide what
wei ght it deserves conpared to what he did.

Are we getting this scale any further from down
here because he has brain damage? Are we noving this
scale at all because he chose to use illegal drugs or
drink alcohol? Are we noving it? W're not noving
it, folks, this scale is staying right here.

( XXV, 3516-17).
Arguing the weight the jury should give to mtigating and
aggravating factors and conmenti ng upon evidence adm tted during

the penalty phase is certainly proper. See Jones v. Butler, 864

F.2d 348, 360 (5" Gir. 1988)(finding no error in the
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prosecutor’s closing, noting that “[r]ead in context, she [the
prosecutor] was arguing not that the jury could not find nercy
and intoxication mtigating circunstances, but that they should
not do so here.”). Consequently, the prosecutor’s remarks did
not constitute error, let alone fundanental error which would
excuse the | ack of an objection bel ow.

In sum none of the comments either alone or in conbination
denied appellant the right to a fair penalty phase trial

Appel lant’s case stands in stark contrast to Brooks v. State,

762 So. 2d 879, 905 (Fla. 2000), wherein this Court noted
numer ous “overlapping inproprieties in the prosecutor’s penalty
phase closing argunent comments i ncluding: i mperm ssi bly
inflam ng the passions and prejudices of the jury with elenents
of enotion and fear by using the word ‘executed or ‘executing
at least six tinmes; engaging in pejorative characterizations of
the defendant; wurging jurors to show the defendant the sane
nmer cy shown t he dead victim I mperm ssi bly argui ng
‘prosecutorial expertise’ in stating that the State had already
determ ned this was a genuine death penalty case; msstating the
| aw regarding the nerged robbery and pecuniary gain aggravati ng
ci rcunst ances; personally attacking defense counsel; and

characterizing the mtigating circunstances as “flinmsy,’
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‘phantom’ and ‘excuses.’ Moore v. State, 820 So. 2d 199, 208

n. 9 (Fla. 2002)(discussing Brooks).

Appellant’s crines clearly established two of the nost
wei ghty of aggravators under Florida law, HAC and prior violent
felony [arnmed burglary, armed robbery and sexual battery]. See

Maxwel |l v. State, 603 So. 2d 490, 493 (Fla. 1992); Larkins v.

State, 739 So. 2d 90, 95 (Fla. 1999). The 12 to O vote was not
gained by sleight of hand or prosecutorial m sstatenents. It
was sinply the jury’'s recognition of the overwhel m ng wei ght of
the aggravation in conparison with the mtigation presented.
Appel |l ant broke into a young couple’s hone, arnmed with a tire
iron, and, in a heinous and atrocious and cruel manner, nurdered
a young man who attenpted to fend the appellant off to protect
his pregnant fiancée. Appel l ant raped victim Wiite in her own
bed and left her for dead despite her pleas for nercy. She was
lucky to survive wth serious head wounds and was |eft
permanent |y disfigured. Appellant stole itens of value fromthe
home, which, shortly after the offenses, he noved to sell for
financial gain. The defense case in mtigation pales in
conpari son

D. Proportionality

Al t hough appel lant did not challenge proportionality in his

brief, the State will provide a brief analysis of this issue.
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O course, this Court has stated that its proportionality review
does not involve a recounting of aggravating factors versus
mtigating circunstances but, rather, conpares the case to

simlar defendants, facts and sentences. Tillman v. State, 591

So. 2d 167 (Fla. 1991). A review of the aggravating and
mtigating evidence established in the instant case clearly
denonstrates the proportionality of the death sentence inposed.

See Singleton v. State, 783 So. 2d 970 (Fla. 2001)(this Court

found the death sentence proportionate for a single nmurder based
upon aggravators of prior violent felony conviction (attenpted
mur der, kidnapping) and stabbing/HAC balanced against both
statutory ment al heal th mtigators and non statutory

mtigation); Duest v. State, 855 So. 2d 33 (Fla. 2003)

(aggravators included HAC stabbing; pri or vi ol ent fel ony

convi ction, robbery/pecuniary gain); Rogers v. State, 783 So. 2d

980 (Fla. 2001) (two aggravators  of pecuniary gain and
st abbi ng/ HAC) .

In Spencer v. State, 691 So.2d 1062, 1063 (Fla. 1996),

cert. denied, 522 U S 884 (1997) this Court affirnmed a death

sentence where the defendant nurdered his estranged w fe based
upon prior vi ol ent f el ony convi ctions [ cont enpor aneous
convictions for aggravated battery, and attenpted second degree

murder] and that the nurder was HAC The sentence was
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proportional based upon these two aggravators even though the
court found both statutory nental mtigators applied and
significant non-statutory mtigating factors in Spencer’s
backgr ound, including drug and al cohol abuse, par anoi d
personality disorder, sexual abuse by his father, honorable
mlitary record, and ability to function in a structured
envi ronnent that does not contain wonmen.” Spencer, 691 So.2d at
1063.

The instant case offers nobre aggravating evidence and nuch
less mitigating evidence than that presented in Spencer. Wile
Spencer had been abused as a child, here appellant had a |oving
and supportive famly. Moreover, in Spencer the court found
both statutory nental mtigators applied. While the trial court
in this case found appellant has an enotional disturbance and an
inmpairnment in ability to conform his conduct, the inpairnents
were not described by the court as “extreme” or “substantial” as
set forth in the statute. Consequently, appellant’s sentence is

proportional and should be affirmed by this Court.
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| SSUE | V

VWHETHER FLORI DA' S DEATH PENALTY STATUTE 'S
UNCONSTI TUTI ONAL. ( STATED BY APPELLEE).

Appellant finally asserts that Florida' s capital sentencing

statute is unconstitutional under Ring v. Arizona, 536 U S. 584

(2002). As this is a purely legal issue, appellate reviewis de

novo. Trotter v. State, 825 So. 2d 362, 365 (Fla. 2002).

Appel  ant’s argunent has been consistently rejected by this

Court. See Marshall v. Crosby, 911 So. 2d 1129 (Fla. 2005)

(noting that this Court has rejected Ring clains in over fifty

cases); Kornondy v. State, 845 So. 2d 41, 54 (Fla. 2003) (R .ng

does not enconpass Florida procedures or require either notice
of the aggravating factors that the State wll present at
sentencing or a special verdict formindicating the aggravating

factors found by the jury); Bottoson v. More, 833 So. 2d 693

(Fla. 2002); King v. More, 831 So. 2d 143 (Fla. 2002).

Additionally, Appellant’s Ring claim is wthout nerit in the

instant case given his prior felony convictions. Since the
defect alleged to invalidate the statute - lack of jury findings
as to an aggravating circunmstance - is not even inplicated in

this case due to the existence of the prior felony convictions,

appellant has no standing to challenge any potential error in
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the application of the statute.'?> See Mrshall v. Crosby, 911

So. 2d 1129 (Fla. 2005) (citing the nunerous cases wherein this

Court rejected Ring argunents when the defendant had a prior

felony conviction); Wnkles v. State, 894 So. 2d 842 (Fla. 2005)

(rejecting Ring claimwhen defendant has prior felony conviction
and rejecting argunent that aggravating factors mnmust be charged

in the indictnment). Accordingly, this Court should deny

Appellant’s Ring claim

12 Moreover, the fact the jury reconmended death by a vote of
12 - 0 places this Court beyond those cases in Florida that Ring
m ght concei vably apply.
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CONCLUSI ON

WHEREFORE, based on t he f or egoi ng argunent s and
authorities, the State asks this Honorable Court to affirm the

convi ctions and sentences inposed bel ow.
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