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STATEMENT OF CASE AND FACTS

Def endant was charged, in an indictnent filed on June 21,
1984, with commtting, on June 4, 1984: (1) the first degree
murder of George Napoles, (2) the arnmed sexual battery of
M chelle Rinondi, (3) the arnmed robbery of Napoles, (4) the
armed robbery of Rnmondi and (5) the arned Kkidnapping of
Ri nondi . (DAR. 1-3)! Trial of this cause comenced on Decenber
3, 1985. (DAR. 7) The jury found Defendant guilty as charge of
the nurder, the sexual battery and the kidnapping but found
Def endant not guilty on both of the arned robberies. (DAR 476-
80)

On Decenber 17 and 19, 1985, a sentencing hearing was held
before the same jury. (DAR.  35-39) After the State and
Def endant presented evidence, the jury, by a seven to five vote,

returned a recommendation of death for the nurder. (DAR. 3502)

! The symbol “DAR” will refer to the record on appeal and
transcript of proceedings from Defendant’s direct appeal, FSC
Case No. 68,296. The synbol “PCRL.” will refer to the record on
appeal from Defendant’s first post conviction notion, FSC Case

No. 74, 920. The synmbol “PCR2.” will refer to the record on
appeal from the summary denial of the second notion for post

conviction relief, FSC Case No. 87, 438. The synbols “PCT2-

2/20/96.” and PCT2-2/21/96.” wll refer to the separately
nunbered transcripts for the hearings held on sumary denial of

the second notion for post conviction relief, FSC Case No.

87, 438. The synbols “PCR3.” and “PCR3-SR.” will refer to the

record on appeal and the supplenmental record on appeal regarding
the denial of the second notion for post conviction and granting
of the third notion for post conviction relief, FSC Case No.

92,496, respectively.
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The trial court sentenced Defendant, on Decenmber 31, 1985, to
death for the nmurder and life for the arnmed sexual battery and
armed ki dnapping. (DAR 576-79) The life sentences were ordered
to be served consecutively to the death sentence but
concurrently with one another. 1d.

Def endant appealed his convictions and sentences to this
Court, raising the follow ng issues:

l.

THE TRIAL COURT ERRED IN FAILING TO GCRANT THE
DEFENDANT" S REPEATED MOTI ONS FOR JUDGMVENT OF ACQUI TTAL
AT THE CLOSE OF THE STATE'S CASE AND AFTER THE
PRESENTATION OF ALL THE EVIDENCE WHERE THE EVI DENCE
WAS | NSUFFI CI ENT, AS A MATTER OF LAW TO ESTABLI SH
El THER THE DEFENDANT' S PREMEDI TATION OR HI' S COW SSI ON
OF A FELONY-MJURDER REQUI RED TO SUPPCORT HI S CONVI CTI ON
FOR FI RST DEGREE MJURDER, THEREBY DENYI NG HHM H' S FI FTH
AND FOURTEENTH AMENDMENT RI GHTS TO DUE PROCESS.

1.
THE TRIAL COURT COW TTED REVERSIBLE ERROR BY |[|TS
FAI LURE TO BE PRESENT AT A VIEW BY THE JURY, THEREBY
DENYI NG THE DEFENDANT HIS RI GAT TO AN | MPARTI AL JURY
AND DUE PROCESS OF LAW GUARANTEED BY ARTICLE 1, 816 OF
THE FLORI DA CONSTI TUTI ON AND THE SI XTH AND FOURTEENTH
AMENDMENTS TO THE UNI TED STATES CONSTI TUTI ON.

(I

THE TRIAL COURT ERRED |IN RESTRICTI NG THE DEFENDANT' S
DI RECT EXAM NATI ON TESTI MONY, THEREBY DENYI NG THE
DEFENDANT HI'S RIGHAT TO TESTIFY AND H'S RIGHT TO
PRESENT A FULL DEFENSE AND CONFRONT THE W TNESSES
AGAI NST HI S GUARANTEED BY ARTICLE 1, 89 OF THE FLORI DA
CONSTI TUTION AND THE FIFTH, SIXTH, AND FOURTEENTH
AVENDMVENTS TO THE UNI TED STATES CONSTI TUTI ON.

| V.
THE DEFENDANT' S ABSENCE DURI NG VARI QUS CRI Tl CAL STAGES
O HS TRAL PROCEEDI NGS, | NCLUDI NG  PRE-TRI AL

CONFERENCES, A CONFERENCE CONDUCTED TO DETERM NE THE
2



PROPER RESPONSE TO A QUESTI ON BY THE JURY, AND AT THE
JURY VIEW DENIED THE DEFENDANT H'S R GHT TO BE
PRESENT AND HIS RIGHT TO EFFECTIVE ASSI STANCE OF
COUNSEL GUARANTEED BY THE FI FTH, SI XTH, AND FOURTEENTH
AMENDMVENTS TO THE UNI TED STATES CONSTI TUTI ON AS WELL
AS ARTI CLE 1, 816 OF THE FLORI DA CONSTI TUTI ON.

V.

THE TRIAL COURT ERRED IN PERMTTING THE STATE TO
CROSS- EXAM NE A DEFENSE W TNESS QOUTSI DE THE SCOPE OF
DI RECT EXAM NATI ON, THEREBY ELI CI TI NG HEARSAY
STATEMENTS OF CHI EF PROSECUTI ON W TNESS RI MONDI  VWHI CH
WERE ADDUCED SOLELY AND | MPROPERLY TO REHABILITATE
RIMONDI*S DI RECT EXAM NATI ON  TESTI MONY, THEREBY
DENYING THE DEFENDANT DUE PROCESS OF LAW AND
COMPULSORY PROCESS GUARANTEED BY THE FI FTH, SI XTH AND
FOURTEENTH AMENDMENTS TO THE UNI TED STATES
CONSTI TUTI ON.

VI .

THE TRIAL COURT ERRED | N SENTENCI NG THE DEFENDANT TO

DEATH, THEREBY DENYI NG THE DEFENDANT DUE PROCESS OF

LAW AND EQUAL PROTECTION VWHI LE |1 MPOSI NG A CRUEL AND

UNUSUAL PUNI SHVENT UNDER THE FI FTH, SI XTH, EI GHTH AND

FOURTEENTH AVENDVENTS TO THE UNI TED STATES

CONSTI TUTI ON.

A The Tri al Court’s Det erm nati on as
Justification for the Inposition of the
Death Penalty that the Capital Felony was
Especially Heinous, Atrocious or Cruel was
Er r oneous Wher e Such an Aggr avat i ng
Crcunstance Was Neither Proved Beyond a
Reasonabl e Doubt, Nor Appropriate Under the
Ci rcunstances of This Case.

B. The Trial Court Erred in Determ ning That
the Capital Felony Was Commtted Wile the
Def endant Was Engaged in the Conm ssion of
or the Attenpt to Commt a Sexual Battery.

C. The Trial Court Erred in Rejecting Evidence
That the Capital Felony Was Conmitted Wile
the Defendant was Under the |Influence of
Extreme Mental or Enotional D sturbance and
that the Capacity of the Defendant to
Appreciate the Crimnality of H's Conduct or
to Conform his Conduct to the Requirenents
of Law was Substantially Inpaired in Light

3



of Uncontradi cted Expert Testinony Presented
By the Defense.

D. The Trial Court Erred in Inposing the Death
Penalty Were the Evidence Was I nsufficient
as a Mtter of Law to Establish the
Defendant’s CGuilt of First Degree Mirder
beyond a Reasonabl e Doubt .

E. The Deat h Penal ty in Fl ori da i's
Unconsti tuti onal Because it Discrimnates
Based on the Race of the Victim and Because
it Di scrimnates Based on the Sex of the
O f ender.

On July 2, 1987, this Court affirmed, finding that the
evidence was sufficient to support the convictions under either
a felony or preneditated nmnurder theory, that the issues
regarding presence were waived and not prejudicial, that the
trial court had properly excluded evidence regarding Rinondi’s
all eged prostitution, that the cross exam nation was proper,
that the aggravators were properly found, that the mtigators
were properly rejected and that death was a proportionate
sent ence. Roberts v. State, 510 So. 2d 885 (Fla. 1987). O
Septenber 3, 1987, rehearing was denied. Id. The United States
Suprenme Court denied certiorari review on Mrch 7, 1988.
Roberts v. Florida, 485 U S. 943 (1988).

In affirm ng Defendant’s convictions and sentences, this
Court outlined the facts of the case as foll ows:

According to the state’s key wtness, Mchelle

Rinmondi, during the early norning hours of June 4,

1984, she, the nurder victim GCeorge Napoles, and

Rimondi’s friend Jamm e Canpbell were parked on the
beach off the Ri ckenbacker Causeway near Key Bi scayne

4



drinking w ne. While Canpbell slept in the front
passenger seat in Napoles’ Omi, [Defendant] drove up
to the Omi, got out of his car and asked Napol es and
Ri nondi what they were doing and for identification.
Believing that [Defendant] was an undercover beach
patrol officer, Napoles gave [Defendant] his driver’s
i cense. [ Defendant] first frisked Napoles and then
frisked Rinondi. Wen [Defendant] touched Ri nondi on
the breasts and thighs, Napoles becane suspicious and
asked [Defendant] for his identification. [Defendant]
took Napoles to his car to get his identification.
Once at the car, [Defendant] reached into the back
seat and pulled out a baseball bat. [Defendant] then
forcibly brought Napoles back to the Omi where he
ordered Rinondi to face the interior of the Omi and
not to turn around. Looking over her right arm
Ri nrondi saw [ Defendant] repeatedly hit Napoles in the
back of the head with the bat. Rinondi was unable to
scream [Defendant] then pushed Napol es’ body towards
t he beach. Still holding the bat, he grabbed Ri nondi
and pulled her near the body and told her that if she
did not take her clothes off she “was going to get it
just like George or worse.” When it appeared that
soneone mght be comng, [Defendant] told Rinondi to
get dressed and forced her into his car where he
eventual |y raped her. [Defendant] then left the beach

wi th Ri nondi. Real i zing that he had lost his wallet,
[ Def endant] returned to the beach with Rinondi, found
the wallet and again left the scene. [ Def endant ]

raped Rinondi a second tinme, before taking her to her
sister’s boyfriend s house where she was staying that
weekend. Napol es’ body was discovered on the beach
| at er that norning.

Soon after the body was discovered, Rinondi
informed the police that a black man wearing a shirt
with the nane “Rick” on the front had killed Napoles
and raped her. After receiving a tip that [Defendant]
was the “Rick” responsible for the nurder, detectives
questi oned [ Def endant | concer ni ng t he I nci dent .
Rinondi identified both [Defendant] and his car.
[ Defendant] initially denied having been on Key
Bi scayne in the past two nonths. However, after he
was told his palm print was found on the roof of
Napol es’ Omi, [Defendant] admtted being on the Key
during the early norning hours of June 4 but
mai ntained that he had nerely picked up R nondi

5



hi t chhi ki ng on the causeway. According to [Defendant],
who testified at the trial, R nondi told him that she
needed a ride hone because her friends had passed out
from drinking wne. [ Def endant] clains that after
Ri nmondi got into his car she asked himto return to
her friend's car to get her purse. Wile R nondi was
getting her purse, [Defendant] clains to have | eaned
into the car to |look at her friend on the front seat,
placing his hand on the roof. According to
[ Defendant] after retrieving the purse, he then drove

Ri nmondi  hone. [ Defendant] clained he never saw

Napol es and never raped Ri nondi .

[ Def endant] was indicted for first-degree nurder,
arnmed sexual battery, arned kidnapping and two counts
of arnmed robbery. He was found guilty of first-degree
nmur der, armed sexual battery and arnmed ki dnapping and
not quilty of either robbery count. In connection
with the arned sexual battery and arned ki dnapping
convictions, [Defendant] was sentenced to concurrent

life sentences. In accordance wth the jury's
recommendation, the trial court 1inposed the death
penalty finding four aggravating circunstances: (1)
the defendant had been previously convicted of a
vi ol ent f el ony, section 921.141(5) (b), Fl ori da
St at ut es; (2) at the time of the comm ssion of the

capital felony the defendant was under a sentence of
i nprisonnent, section 921.141(5)(a), Florida Statutes;

(3) the capital felony was conmtted while the
def endant was engaged in the conmission of or the
att enpt to comm t a sexual battery, section
921.141(5)(d), Florida Statutes; and (4) the capita

felony was especially heinous, atrocious or cruel,
section 921.141(5)(h), Florida Statutes. The trial
judge found no mitigating circumnmstances.

Roberts, 510 So. 2d at 887-88.

After the Governor signed a death warrant, Defendant filed

his first notion for post conviction relief on Septenber

1989.

alia:

(PCR1L. 1-183) In this notion, Defendant clained,

28,

i nter



| V.
[ DEFENDANT' S] RIGHTS TO PRESENT A DEFENSE AND TO
CONFRONT THE W TNESSES AGAINST HI M WERE DENI ED WHEN
THE COURT PROH BITED THE CROSS EXAM NATION OF THE
STATE'S KEY WTNESS, M CHELLE RIMONDI, ABOQUT HER
SEXUAL HI STORY AND WHEN THE DEFENDANT WAS FORECLOSED
FROM TESTI FYI NG ABOUT HER SEXUAL HI STORY.

V.
[ DEFENDANT] WAS DENI ED THE RI GHT TO PRESENT A DEFENSE
WHEN THE COURT APPLIED THE RAPE SH ELD LAW TO LIMT
[ DEFENDANT' S] RIGHT TO TESTIFY IN VICOCLATION OF THE
FI FTH, SI XTH, EI GHTH AND FOURTEENTH AMENDMENTS.

*x * % *

VI,
[ DEFENDANT’ S] RI GHTS UNDER THE CONFRONTATI ON CLAUSE OF
THE SI XTH AMENDVENT WERE DENIED VWHEN HE WAS DEN ED
ACCESS TO THE RAPE TREATMENT COUNSELOR WHO HAD TREATED
M CHELLE RI MONDI .

VI,
[ DEFENDANT] WAS DENIED HIS RIGHTS UNDER THE FIFTH,
SI XTH, EI GHTH AND FOURTEENTH AMENDMENTS WHEN THE COURT

LI M TED CROSS EXAM NATI ON | NTO CRI MES COW TTED BY THE
STATE' S W TNESSES.

* * * *

XI'V.
THE STATEES WTHHOLDING OF MATERI AL  EXCULPATORY
EVI DENCE VI OLATED [ DEFENDANT §] RI GHTS UNDER THE
FI FTH, SI XTH, EI GHTH, AND FOURTEENTH AMENDMENTS.

(PCR1L. 62, 69, 76, 82, 125) In his Brady claim Defendant did
not allege what evidence has allegedly been wthheld. (PCR1.
125- 26) Subsequently, Defendant filed a supplenent to his
notion, alleging what information the State had allegedly
wi t hhel d. (PCR1. 316-28) Defendant also provided an appendi X

of docunments culled from the State’'s files in support of this

7



claim (PCR1. 184-284) The State responded that clains 1V, V,
VIl and VIII were all procedurally barred as clains that could
have been, should have been or were raised on direct appeal

(PCR1. 339) The State also asserted that the supplenent was
procedurally barred because it was not tinely filed. ( PCRL.

340) The trial court summarily denied the notion on October 25,

1989. (PCR1. 342) At the Huff hearing, the trial court
indicated that clainms 1V, V, VII and VIII were procedurally
barred. (PCRL. 396) The trial court stated that it was

accepting the supplenment to claim XIV but denied the claim as
meritless. (PCRl. 452)

Concurrently with the filing of the first notion for post
conviction relief in the trial court, Defendant also filed a
petition for wit of habeas corpus in this Court. Roberts v.
State, 568 So. 2d 1255 (Fla. 1990). In this Petition, Defendant
contended, inter alia

CLAI M |

[ DEFENDANT' S] RIGHTS TO PRESENT A DEFENSE AND TO
CONFRONT THE W TNESSES AGAI NST H M WERE DEN ED WHEN
THE COURT PROH BITED THE CROSS EXAM NATION OF THE
STATEES KEY WTNESS, M CHELLE RIMONDI, ABOQUT HER
SEXUAL HI STORY AND WHEN THE DEFENDANT WAS FORECLOSED
FROM TESTI FYI NG ABOUT HER SEXUAL HI STORY. OLDEN V

KENTUCKY, 109 S. CT. 480 (1988), ESTABLISHED THAT THI S
COURT ERRED | N [ DEFENDANT’ S] DI RECT APPEAL.

CLAIM I |
[ DEFENDANT] WAS DENI ED THE RI GHT TO PRESENT A DEFENSE
WHEN THE COURT APPLIED THE RAPE SH ELD LAW TO LIMT
[ DEFENDANT' S] RIGHT TO TESTIFY IN VICLATION OF THE

8



FIFTH, SIXTH, EIGHTH AND FOURTEENTH AMENDVENTS UNDER
BOTH ROCK V. ARKANSAS, 107 S. CT. 2407 (1987); AND
OLDEN V. KENTUCKY, 109 S. CT. (1989), THI S COURT ERRED
I N [ DEFENDANT’ S] DI RECT APPEAL. [sic]

* * * %

CLAIM IV
[ DEFENDANT] WAS DENIED HIS RIGHTS UNDER THE FIFTH,
SI XTH, EI GHTH AND FOURTEENTH AMENDMENTS WHEN THE COURT
LI M TED CROSS EXAM NATI ON | NTO CRI MES COW TTED BY THE
STATE' S W TNESSES.

Petition for Wit of Habeas Corpus, Roberts v. Dugger, Case No.
74,920 (Fla. 1990). In Cains | and 1l, Defendant did not
contend that his appellate counsel was ineffective.

Def endant al so appealed the denial of the first notion,
raising, inter alia, the follow ng clains:

l.

OLDEN V. KENTUCKY IS NEW CASE LAW WH CH ESTABLI SHES

THAT [ DEFENDANT] WAS DEPRIVED OF HI'S RI GHT TO CONFRONT

W TNESSES AGAI NST HHM WHEN THE TRI AL COURT PROHI BI TED

CROSS- EXAM NATION OF THE STATE'S WTNESS, M CHELLE

RI MONDI , REGARDI NG HER WORK AS A PROSTI TUTE AND HOW
THAT LED TO THE VI CTI M S DEATH.

1.
[ DEFENDANT] WAS DENI ED THE RI GHT TO PRESENT A DEFENSE
WHEN THE COURT APPLIED THE RAPE SHIELD LAW TO LIMT
[ DEFENDANT' S| RIGHT TO TESTIFY IN VIOLATION OF THE
FIFTH, SIXTH, ElIGHTH AND FOURTEENTH AMENDMVENTS UNDER
TAYLOR V. ILLINOS, 108 S. CT. 646 (1988); ROCK V.
ARKANSAS, 107 S. CT. 2407 (1988); AND OLDEN V.
KENTUCKY, 109 S. CT. 480 (1989), ALL OF WH CH ARE
DECI SI ONS SUBSEQUENT TO THE SUBM SSION OF THI'S CASE ON
DI RECT APPEAL AND ESTABLISH A CHANGE IN LAW IN THAT
TH' S COURT ERRONEQUSLY RESOLVED THI S | SSUE.

(I
THE STATE'S DELI BERATE W THHOLDING OF NATERI AL
EXCULPATORY EVIDENCE VIOLATED [DEFENDANT' S] RIGHTS

9



UNDER THE  FI FTH, SI XTH, EIGATH AND FOURTEENTH
AMENDMENTS.

YA

PENNSYLVANI A V. RITCHE IS NEW CASE LAW WH CH
ESTABLI SHES THAT [ DEFENDANT' S] RIGHTS UNDER THE
CONFRONTATION CLAUSE OF THE SIXTH AMENDMENT WERE
DENIED WHEN THE RAPE TREATMENT COUNSELOR, WHO HAD
TREATED M CHELLE RI MONDI AND WAS AN EMPLOYEE OF THE
STATE ATTORNEY’ S OFFI CE, | NVOCKED PRI VI LEGE AND REFUSED
TO DI SCLOSE WHETHER |IN HER CONVERSATI ONS W TH Ms.
RI MONDI SHE HAD LEARNED ANY EXCULPATORY EVI DENCE.

* * * *

[ DEFENDANT] WAS DEN ED IEI/I”S RI GHTS UNDER THE FIFTH,

SI XTH, ElI GHTH AND FOURTEENTH AMENDMENTS WHEN THE COURT

LI M TED CROSS EXAM NATI ON | NTO CRI MES COW TTED BY THE

STATE' S W TNESSES.

Initial Brief of Appellant, Roberts v. State, Case No. 74,788
(Fla. 1990).

This Court considered the state habeas petition and the
appeal from the denial of the notion for post conviction relief
together. Roberts v. State, 568 So. 2d 1255 (Fla. 1990). This
Court affirmed the denial of the notion for post conviction
relief and denied the petition for wit of habeas corpus. Id.

Wth regard to the notion for post conviction relief, the
Court found that Issues I, 1I, IV and VII were procedurally
barred as issues that either were or could have and shoul d have
been raised on direct appeal. Roberts, 568 So. 2d at 1257-58.

The Court also noted that neither dden or Rock was such a

change in law as to avoid the procedural bar. 1d. at 1258. The

10



Court rejected Issue Il because the claim was insufficient
plead and the allegedly withheld information was not materi al
ld. at 1260.

Wth regard to the state habeas petition, this Court found
that Cainms | and Il were procedurally barred as issues that
coul d have and shoul d have been raised on direct appeal. 1d. at
1260- 61. This Court also found that appellate counsel was not
ineffective with regard to Claim |V, because the issue had not
been preserved. 1d. at 1261.

Def endant then proceeded to federal district court and
filed a Petition for Wit of Habeas Corpus. Roberts v.
Singletary, 794 F. Supp. 1106 (S.D. Fla. 1992). The federa
di strict court ordered an evidentiary hearing regarding
Defendant’s clainms of ineffective assistance of trial counsel
and his Brady claim

The federal district court denied the petition. I d.
During its discussion of the various clains, the court found
that the testinony of Ken Lange, Defendant’s trial attorney, was

unworthy of belief.? 1d. at 1118, 1121. Wth regard to the

2Lange was suspended fromthe practice of |aw for one year, inter
alia, for his conduct in this case. Florida Bar v. Lange, 711
So. 2d 518 (Fla. 1998). In the course of discussing the
appropriate discipline for Lange, this Court agreed with the

federal court’s assessnment that Lange’'s testinony was unworthy
of belief. 1d. at 524.
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claims that wevidence of R nondi’s alleged prostitution was

i nproperly excluded, the court found that this evidence was not

rel evant. ld. at 1113-17. The court denied the Brady claim
finding that “the alleged ‘exculpatory material’ was either
immterial, or already in petitioner’s possession.” Id. at
1122. The court also rejected a claim that the State had

violated Defendant’s rights when a rape treatnent counselor
refused to answer deposition questions regarding Rinondi’s
statenments to her under the counselor/sexual assault victim
privilege. I1d. at 1122-24. The court found that this claimwas
procedural |y barred. | d. I n discussing whether Defendant had
satisfied the fundanmental m scarriage of justice exception to
t he procedural bar doctrine, the court noted that:

[ Flurt her i mpeachnent of Ri nondi W th nor e

i nconsi stent statenents would not effect the outcone

of the trial. It cannot be said that the trial

court’s denial of disclosure probably resulted in the

conviction of an actually innocent man. Here the

evi dence of defendant’s guilt is overwhel m ng.
ld. at 1124. The court also denied as neritless related clains
of ineffective assistance of counsel regarding the alleged
failure “to |l earn of noney paynents to Rinondi by the state” and
the failure “to adequately cross-exam ne certain State w tnesses
about charges pending against them” ld. at 1121. The court

concluded that “the ‘noney paynents’ to R nondi were nerely per

di em expenses, nornally paid to state wi tnesses, while she was
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attending a deposition” and that Defendant “was not prejudiced
by any failure of defense counsel to further inpeach the State’'s
witnesses.” |d. at 1122.

Def endant appealed the denial of the Petition to the
El eventh Circuit, raising nine issues:

1. Whether the application of Florida’s Rape Shield
Statute violated the Sixth and Fourteenth Anendnents
where [Defendant] was precluded from cross-examning a
State’s wi tness about her occupation as a prostitute
whi ch gave her a potential notive and where he was
precluded from testifying about her statenment to him
concerni ng her occupation as a prostitute.

2. \Wiether the wthholding of naterial exculpatory
evidence from the defense violated the Fifth, Sixth,
and Fourteenth Anendnents.

3. Wiether the refusal to disclose during a deposition
the contents of statenents of a State’s witness to an
agent of the State violated the Fifth, Sixth, and
Fourt eent h Amendnents.

4. \Whether the trial court’s ruling that [ Defendant]
could not cross-examne several State’'s w tnesses
about pending charges violated the Sixth and
Fourt eent h Amendnents.

5. Wether [Defendant] was deprived of the effective
assi stance of counsel at the guilt-innocence phase of
his capital trial in violation of the Sixth and
Fourt eent h Arendnent s.

6. Wiether [Defendant] was denied the effective
assi stance of appellate counsel when counsel failed to
rai se neritorious issues on appeal.

7. \Wiether [Defendant] was denied the effective
assi stance of counsel at his capital penalty phase.
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8. Whet her [ Def endant’ s] sent enci ng jury was
i nadequately instructed regarding the aggravating
ci rcumst ances.

9. Whether [Defendant] was deprived of his right to
have the sentencer consider valid mtigating factors.

Roberts v. Singletary, 29 F.3d 1474, 1477 (11th Gr. 1994). The
court affirmed the denial of the habeas petition, agreeing wth
the district court’s conclusions and adding no analysis
regarding the alleged Brady violations. Id. at 1477.

Wth regard to the first issue, the circuit court added to
the district court’s analysis that this claim was procedurally
barred and noted that even if the claim was not barred, it was
wi thout nerit. ld. at 1477-79 & 1478 n. 2. In discussing the
fact that Defendant could not avail hinself of the fundanental
m scarriage of justice exenption to the procedural bar, the
Court noted that R nondi had undergone a “tenacious cross-
exam nation” and that “further inpeachnent of R nondi with any
i nconsi stent statenents would not have changed the outcone of
the trial.” Id. at 1478-79. The court also noted that the
evidence of Defendant’s guilt was overwhel m ng, including that
Def endant confessed to Haines, that Defendant changed his
appearance after the crinme, that Defendant’s finger and palm
prints were found at the scene, that Defendant had blood in his
car and on his clothes and that Defendant had admtted to owning

a baseball bat the night before the crine. ld. at 1479. As
14



such, the court concluded that Defendant had not shown he was
actually innocent, such that the fundanental m scarriage of
justice exenption would permt consideration of a procedurally
barred claim

Def endant sought certiorari review of this decision in the
United States Suprenme Court, which was denied. Roberts .
Singletary, 515 U S. 1133 (1995). The Court denied rehearing on
August 11, 1995. Roberts v. Singletary, 515 U S. 1197 (1995).

On February 20, 1996, after a second death warrant had been
i ssued, Defendant filed his second notion for post conviction
relief, raising 6 issues :

CLAIM |

[ DEFENDANT] WAS DENI ED AN ADVERSARI AL TESTI NG WHEN
CRI TI CAL, EXCULPATORY EVIDENCE WAS NOT PRESENTED TO
THE JURY DURI NG THE GUI LT/ I NNOCENCE OR PENALTY PHASES
OF [DEFENDANT' S] TRIAL. AS A RESULT, [ DEFENDANT] WAS
DENIED H'S RIGHTS UNDER THE FIFTH, SIXTH, EI GHTH AND
FOURTEENTH AMENDVENTS, AND CONFI DENCE |'S UNDERM NED I N
THE RELIABILITY OF THE JUDGMENT AND SENTENCE

MOREOVER, NEWY DI SCOVERED EVI DENCE ESTABLI SHES THAT
AN | NNOCENT [ DEFENDANT] WAS ERRONEOUSLY CONVI CTED.

CLAIM I |
[ DEFENDANT] |'S I NNOCENT OF FI RST DEGREE MJURDER AND HE
| S I NNOCENT OF THE DEATH SENTENCE

CLAIM I I

ACCESS TO THE FILES AND RECORDS PERTAINING TO
[ DEFENDANT' S] CASE I N THE POSSESSI ON OF CERTAI N STATE
AGENCI ES HAVE BEEN W THHELD IN VI OLATION OF THE DUE
PROCESS AND EQUAL PROTECTI ON CLAUSES OF THE FOURTEENTH
AMENDMENT TO THE UNITED STATES CONSTI TUTION, THE
El GHTH AMENDMENT, AND THE CORRESPONDI NG PROVI SI ONS OF
THE FLORI DA CONSTI TUTI ON
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CLAIM |V
[ DEFENDANT] WAS DENIED DUE PROCESS OF LAW VWHEN HI' S
DEATH SENTENCE WAS | MPOSED ON THE BASI S OF | NFORVATI ON
VH CH HE HAD NO OPPORTUNI TY TO DENY OR REBUT.
CLAIM V
[ DEFENDANT’ S] DEATH SENTENCE | S BASED UPON THE STATE S
KNOW NG AND PRESENTATI ON OF FALSE TESTI MONY FROM A LAW
ENFORCEMENT OFFI CER IN VIOLATION OF HI'S FI FTH, SI XTH,
El GHTH AND FOURTEENTH AMENDMENT RI GHTS.
CLAI M VI
[ DEFENDANT' S] SENTENCE OF DEATH 1S BASED UPON AN
UNCONSTI TUTI ONALLY OBTAINED PRIOR CONVICTION AND
THEREFORE ALSO ON M SI NFORMATI ON  OF CONSTI TUTI ONAL
MAGNI TUDE IN VIOLATION OF THE ElIGHTH AND FOURTEENTH
AMENDMENTS.
(PCR2. 16, 69, 82-83, 86, 90) Caim | was based on allegedly
newly discovered evidence that Rhonda Haines had lied at
Defendant’s trial. (PCR2. 16-69) Specifically, Defendant
asserted that he had recently discovered that Haines lied at
trial about Defendant confessing to her, that M. Rabin had
promsed to take care of her prostitution charges, that M.
Rabi n had taken care of prostitution charges from Broward County
after trial and that M. Rabin threatened and harassed Hai nes
into testifying falsely. (PCR2. 16-42) There was no assertion
that the State failed to disclose Haines' arrest history under
any name, including the name of Shannon Harvey. |Id. daimlll
pertained, inter alia, to certain deposition questions of

enpl oyees and fornmer enployees of the State Attorney’'s Ofice

t hat had not been answer ed.
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The State responded that Haines’ change of testinony did
not constitute newy discovered evidence, as it was refuted by
the record and did not show that Defendant was innocent. (PCR2.
274-78) The State also asserted that the remainder of the clains
were procedural ly barred.

On February 21, 1996, the post conviction court held a
hearing on Defendant’s notion for post conviction relief.
(PCT2-2/21/96. at 1-69) At the hearing, Defendant asserted that
Hai nes’ alleged recantation was sufficient to nerit an
evidentiary hearing. (PCT2-2/21/96. at 11-21) The State
responded that the deposition testinony of Sanmuel Rabin, the
former prosecutor whom Haines alleged induced her allegedly
false testinmony at the tinme trial, refuted the claim as Rabin
had left the enploynent of the State Attorney’s Ofice by the
time Haines alleged that he assisted her wth her own
prostitution charges. (PCT2-2/21/96. at 21-24) However, the
State also stated that it had offered to hold a Ilimted
evidentiary hearing on Haines’ credibility if that could be
acconplished wthin the tine frame of +the death warrant.
(PCT2.-2/21/96. at 21-24)

Def endant responded that he was unwilling to have an
evidentiary hearing conducted within that tinme frane. (PCT2-

2/21/96. at 24-28) He alleged that he could not arrange for
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Hai nes’ presence on such short notice and that he would have to

subpoena her and get that subpoena issued in California. I d.

The State replied that it had been willing to assist Defendant
in obtaining Haines’ presence but that Defendant had refused to
provide the State with an address for her. (PCT2-2/21/96. at
28-29) After listening to these argunents, the court denied the
motion for post conviction relief. (PCT2-2/21/96. at 64)
Def endant never nentioned any failure to disclose any arrests of
Hai nes under any nane at the hearing. (PCT2-2/21/96. at 1-69)

Def endant appeal ed the denial of his second notion for post
conviction relief to this Court, asserting:

ARGUMENT |

[ DEFENDANT] WAS DENIED AN ADVERSARI AL TESTI NG WHEN
CRI TI CAL, EXCULPATORY EVIDENCE WAS NOT PRESENTED TO
THE JURY DURING THE GUI LT/ 1 NNOCENCE OR PENALTY PHASE
OF [DEFENDANT' S] TRIAL. AS A RESULT, [ DEFENDANT] WAS
DENIED H' S RIGHTS UNDER THE FI FTH, SIXTH, EIGHTH AND
FOURTEENTH AMENDVENTS, AND CONFI DENCE |'S UNDERM NED I N
THE RELIABILITY OF THE JUDGVENT AND  SENTENCE.
MOREOVER, NEWY DI SCOVERED EVI DENCE ESTABLI SHES THAT
AN | NNOCENT [ DEFENDANT] WAS ERRONEOUSLY CONVI CTED.

ARGUMENT | |
[ DEFENDANT' S] SENTENCE OF DEATH IS BASED UPON AN
UNCONSTI TUTI ONALLY OBTAINED PRIOR CONVICTION  AND
THEREFORE ALSO ON M SI NFORVATI ON  OF CONSTI TUTI ONAL
MAGNI TUDE IN VIOLATION OF THE EIGHTH AND FOURTEENTH
AMENDMENTS.

ARGUMENT | I'1
ACCESS TO THE FILES AND RECORDS PERTAINING TO
[ DEFENDANT" S] CASE IN THE POSSESSI ON OF CERTAI N STATE
AGENCI ES HAVE BEEN W THHELD I N VI OLATION OF THE DUE
PROCESS AND EQUAL PROTECTI ON CLAUSES OF THE FOURTEENTH
AMENDMENT TO THE UN TED STATES CONSTI TUTION, THE
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El GHTH AMENDMENT, AND THE CORRESPONDI NG PROVI SI ONS OF
THE FLORI DA CONSTI TUTI ON.

ARGUMENT |V
[ DEFENDANT] WAS DENIED A FAIR HEARING BEFORE AN
| MPARTI AL TRI BUNAL BY THE LOWER COURT' S DENI AL OF THE
MOTI ON TO DI SQUALI FY.

ARGUMENT V
[ DEFENDANT" S] DEATH SENTENCE | S BASED UPON THE STATE S
KNOW NG AND [sic] PRESENTATI ON OF FALSE TESTI MONY FROM
A LAW ENFORCEMENT OFFICER IN VIOCLATION OF H' S FIFTH,
SI XTH, ElI GHTH AND FOURTEENTH AMENDMENT RI GHTS.

ARGUMENT VI
[ DEFENDANT] |'S | NNOCENT OF FI RST DEGREE MURDER AND HE
I S I NNOCENT OF THE DEATH SENTENCE.
Def endant did not argue that the Sate withheld any arrests of

Hai nes under any nane. Initial Brief of Appellant, Florida

Suprene Court Case No. SC87438.

This Court found that Issues Il and V were procedurally
barred, and Issues IV and VI wthout merit. Roberts v. State,
678 So. 2d 1232, 1235-36 (Fla. 1996). However, this Court

reversed the summary denial of the claim regarding Haines’
affidavit and remanded the matter for the expressed purpose of
holding an evidentiary hearing on whether Haines’ alleged
recantation of her trial testinony satisfied the standard for
relief as newy discovered evidence:

The first issue involves [Defendant’s] claim that he
is entitled to relief because a prosecution wtness
has recanted her trial testinony. This claimis based
upon an affidavit executed under oath by prosecution
W t ness Rhonda Hai nes, who was [ Def endant ’ s]
girlfriend at the time of the Kkilling. 1In the
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affidavit that was appended to [Defendant’s] 3.850
noti on, Hai nes recants her trial testinony that
[ Def endant] confessed to killing the victim and that
he told her sone details of the killing. She also
recants her trial testinony that no promses or
threats pronpted her testinony. She now alleges that
an assistant state attorney pressured her for a
“better” story and suggested facts to her and that she
adopted those suggested facts as her testinony. She
further states that the assistant state attorney
arranged to have her outstanding prostitution charges
in Broward County “disappear” in return for her
testi nony.

[ Def endant] argues that he was entitled to an
evidentiary hearing on this claim as the recanted
testinmony constitutes newy discovered evidence that
establishes that he was erroneously convicted. The
State asserts that Haines' factual allegations are
di sputed by prosecutor Sam Rabin’s deposition, wherein
Rabin states that he left the state attorney’s office
al nost ten nonths before [Defendant’s] case was tried.
This, the State argues, disputes Haines’ allegations
that Rabin coerced or cajoled her trial testinony.
Moreover, the State contends, Haines affidavit does
not nmeet the test set forth in Jones v. State, 591 So.
2d 911, 915 (Fla. 1991), because it probably woul d not
“produce an acquittal on retrial.”

W find that the trial court inproperly denied
this claim without an evidentiary hearing. Haines
recanted testinony qualifies as newy discovered
evi dence because “the asserted facts ‘nust have been
unknown by the trial <court, by the party, or by
counsel at the time of trial, and it nust appear that
def endant or his counsel could not have known them by
the use of diligence.’” Id. at 916 (quoting Hallman
v. State, 371 So. 2d 482, 485 (Fla. 1979)). Such
clainms are cogni zabl e under rule 3.850, which provides
that a notion for postconviction relief should only be

denied w thout hearing “if the notion, files, and
records in the case conclusively show that the
prisoner is entitled to no relief.” Fla. R Cim P.
3.850(d).

In this case, the State acknow edged the
necessity of an evidentiary hearing before the trial
judge. It would have been helpful for the judge to
give reasons for his ruling, but the judge’ s order is
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silent as to why he denied the evidentiary hearing. W
agree that this issue should be remanded for an
evidentiary hearing. See Johnson v. Singletary, 647

So. 2d 106, 111 (Fla. 1994) (remanding case for limted
evidentiary hearing to permt affiants to testify and
allow appellant to “denonstrate the corroborating
ci rcunst ances sufficient to est abli sh t he
trustworthiness of [the newy discovered evidence]”).

ld. at 1236. This Court ordered the evidentiary hearing to

occur within 60 days of the opinion. Id.

On remand, Defendant sought to recuse the trial judge
because he had testified in an unrelated case that the State had
drafted his sentencing order for him and that the judge nust
have spoken to the State in preparing to testify in that case.
(PCR3. 37-44, 109-71) The trial court refused to recuse itself.
(PCR3. 205)

On April 1, 1997, Defendant filed a nenorandum regarding
the issuance of a certificate of materiality for Haines. (PCR3-
SR. 575-77) In this neno, Defendant acknow edged that the
statute on certificates of materiality did not apply to post
conviction proceeding expressly. 1d. The State filed a witten
response indicating that the statute at issue applied only to
crimnal proceeding and was inapplicable to post conviction
pr oceedi ngs. (PCR3. 386-87) The court denied this notion.
( PCR3-SR. 578)

On May 12, 1997, Defendant noved for a certificate of

materiality to conpel Haines’ attendance at a deposition to
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perpetuate her testinony. (PCR3-SR  578-81) In this notion

Def endant requested that the lower court issue an order to
conpel Haines' presence at a deposition in California and that

the court conpel the county to pay the costs of such a
deposi tion. | d. On May 28, 1997, Defendant again noved for a
certificate of materiality, claimng that it was necessary to
protect Haines from being arrested. (PCR3 405-07) The State
filed another response to this notion. (PCR3-SR. 582-86) 1In
this response, the State noted that the |ower court had already
ruled that the statute did not authorize the issuance of a
certificate of materiality for a post conviction proceeding,
that Haines had already agreed to appear voluntarily at the
evidentiary hearing, that seeking a certificate of materiality
would only delay the proceedings and that Haines would not be
i mmune from prosecution for any crime that she mght conmt in
Florida while here to testify. Id.

At a hearing on July 2, 1997, Defendant again argued for
the certificate but acknow edged that the court had previously
denied it. (PCR3. 431-34) The State then indicated that the
W tness had agreed to voluntarily appear at the hearing. (PCRS.
434) Defendant responded that he needed the certificate to

ensure that if the wtness did not voluntarily appear, he had a
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nmet hod of conpelling her appearance. (PCR3. 434) The | ower
court again denied the notion. (PCR3. 435)

At the beginning of the evidentiary hearing, Defendant
i ndicated that Haines would not be present because the court
woul d not issue a certificate of materiality. (PCR3. 456) Bil
Howel |, one of the prosecutors on the case, responded that he
had spoken to Haines in person and on the tel ephone on nunerous
occasi ons between June 1996 and June 1997, and that Haines had
al ways been cooperative and wlling to appear wthout a
subpoena. (PCR3. 456-58) However, when he spoke to Haines on
the Tuesday before the hearing, Haines stated that she was not
com ng. (PCR3. 458) Wen Howell asked why, Haines indicated
t hat Defendant had told her that if she came to Florida, she
woul d be prosecuted for perjury. (PCR3. 458-59)

Def endant’ s counsel acknow edged that she had told Haines
that the State would arrest her if she came to Florida. (PCR3.
459- 60) Defendant contended that a subpoena would inmunize
Hai nes from perjury charges and that Defendant needed to have
Hai nes under a subpoena to assure her presence. (PCR3. 459-61)
Def endant also asserted that the State had |lied to Haines by
telling her that nothing bad woul d happen to her and telling the

court it would prosecute her for perjury. (PCR3. 460-61)
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The State responded that it had no intention of charging
Haines with perjury based on her trial testinony because it
believed that testinony was truthful and because the statute of
[imtation had already run. (PCR3. 461) Mor eover, the State
asserted that no subpoena would protect Haines if she lied on
the stand during the post conviction hearing. (PCR3. 461-62) As
Def endant’s counsel had undertaken to advise Haines, whom she
did not represent, against appearing, the State contended that
any failure to produce Haines was attributable to the defense.
(PCR3. 462-63)

Def endant replied that he could not rely wupon Haines’
vol untary appearance. (PCR3. 463-64) Mbreover, Defendant
contended that the change in the statute of limtation m ght
apply retroactively and permt the State to charge Haines wth
perjury because of her original trial testinony. (PCR3. 464)
Def endant then indicated that he was not offering Haines’
affidavit as evidence but that it was in the record. ( PCRS.
466) Defendant rested wthout presenting any wtnesses or
evi dence. (PCR3. 486) The State presented the testinony of
Harvey Wasserman, Leonard dick and Sam Rabin, (PCR3 491-573)
Def endant called WIIliam Howell as a rebuttal w tness. ( PCR3.

584) During the hearing, Defendant nade no nention of a claim
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that the State had failed to disclose any arrest of Hai nes under
any nane. (PCR3. 491-573)

After considering this testinony, the trial court denied
Def endant’s second notion for post conviction by order dated
August 11, 1997. (PCR3. 751-58) The |ower court found that
Def endant had not shown that the evidence was newly discovered
and could not have previously been discovered through the
exerci se of due diligence. 1d. The |lower court also determ ned
that the failure to present Haines at the evidentiary hearing
was attributable to the defense. 1d. The |Iower court concluded
that Haines’ affidavit was refuted by the evidence that the
charges that had been pendi ng against her had been resolved by
her guilty plea three years after the trial in this matter, that
Rabin, Howell and dick had not interceded on Haines behalf
regardi ng any charges, that they had not threatened or coerced
Hai nes’ regarding her testinmony and that they had not nade any
prom ses to Haines to secure her testinony. Id. Finally, the
lower court found that Haines” affidavit would not have
sufficiently showm a |ikelihood of acquittal on retrial even if
it had been shown to have been true. Id.

The order was not filed wth the clerk until OCctober 1,

1997. Defendant filed a notion for rehearing on Novenber 17
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1997. (PCR3. 761-74) The lower court denied the notion for
rehearing on January 8, 1998. (PCR3. 787)

Def endant appeal ed the denial of the second notion for post
conviction relief to this Court. (PCR3. 790-91) During the
pendency of the appeal, Defendant filed a Mdttion to Get Facts,
asserting that there had been ex parte proceedings before a
judge who was assigned to the division in which the case was
assi gned but who was not hearing the notion and that there nust
have been ex parte contact between the State and the judge who
did hear the notion because the State knew that the order had
been entered after it was signed but before it was filed.
(PCR3-SR. 21-26) This Court remanded the matter to the post
conviction court for a hearing on this issue. (PCR3-SR 27)

The hearing was held on the notion to get facts on April 7,
2000. (PCR3-SR 65-72) At the hearing, Defendant presented the
testinmony of Fariba Koneily, Joel Rosenblatt, WIIliam Howell,
Al berto Rios, and Judge Harold Sol onon. (PCR3-SR 72-144-46)
The testinobny at the hearing revealed that no ex parte
conmuni cation had occurred in connection with the second notion
for post conviction relief but that the State had drafted the
sentencing order. 1d.

As a result, Defendant filed a third notion for post

conviction relief in May 2000, claimng that he was entitled to
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a new sentencing proceeding because the State drafted the
sentencing order and because Judge Solonon should not have
presided over the second notion for post conviction relief.
(PCR3-SR. 153-82) This Court again relinquished jurisdiction
and another evidentiary hearing was held. (PCR3-SR. 401-61)
After the hearing, the post conviction court granted Defendant a
new penalty phase but refused to reconsider the second notion
for post conviction relief. (PCR3-SR 520-28)

Def endant then continued with his appeal of the second
notion for post conviction relief, raising 5 issues:

l.
JUDGE SOLOVON ERRED WHEN HE DEN ED [ DEFENDANT S
MOTI ON TO DI SQUALI FY. JUDGE SOLOVON WAS A MATERI AL
W TNESS AND SHOULD NOTI' HAVE PRESIDED OVER THE RULE
3. 850 MOTI ON.

Il
[ DEFENDANT] WAS DEPRIVED OF HI'S RI GHTS TO DUE PROCESS
AND DENI ED ACCESS TO THE COURTS WHEN THE CI RCU T COURT
REFUSED TO | SSUE A CERTI FI CATE OF MATERIALITY SO THAT
[ DEFENDANT] COULD OBTAIN AN OUT- OF- STATE SUBPEONA
REQUI RI NG RHODA HAI NES APPEARANCE AS A W TNESS.

(I

[ DEFENDANT] WAS DENIED H'S RIGHT TO DUE PROCESS IN
RULE 3.850 PROCEEDINGS WHEN THE STATE OBTAINED THE
ASSI GNMENT OF JUDGE SOLOMON I N AN EX PARTE PROCEEDI NG
W THOUT NOTICE TO [DEFENDANT] OR AN OPPORTUNITY FOR
[ DEFENDANT] TO BE HEARD AND WHEN THE STATE THROUGH EX
PARTE CONTACT ON THE MERITS OF THE CASE LEARNED OF
JUDGE SOLOMON' S RULI NG TWENTY DAYS BEFCRE I T WAS FI LED
WTH THE CLERK' S OFFI CE AND SERVED ON THE PARTI ES.

| V.
THE CIRCU T COURT ERRONEQUSLY DEN ED [ DEFENDANT S
MOTI ON TO DI SQUALI FY ASSI STANT STATE ATTORNEY WLLI AM
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HOWNELL FROM ACTI NG AS BOTH A W TNESS AND ADVOCATE | N
PROCEEDI NGS BELOW  FURTHERMORE, MR HOWELL’' S REPEATED
EX PARTE BEHAVI OR VH CH DEPRI VED [ DEFENDANT] OF DUE
PROCESS WARRANTS MR, HOWELL'S DI SQUALI FI CATI ON FROM
FUTURE PROCEEDI NGS UPON REMAND.

V.
| N DENYI NG [ DEFENDANT' S] 3.850 IN 1997, JUDGE SOLOVON
ERRONEQUSLY FAI LED TO CONDUCT A CUMJLATI VE ANALYSI S OF
[ DEFENDANT' S] BRADY/ GUNSBY CLAIM ARI SING FROM RHODA
HAI NES 1996 AFFIFDAVIT [sic] ALONG WTH THE BRADY
CLAI M5 PRESENTED IN 1989 PRI MARI LY REGARDI NG M CHELLE
Rl MONDI .

Initial Brief of Appellant, FSC Case No. SC92496. Agai n,
Def endant did not make any argunent that the State had w thheld
any arrest of Haines under any nane. In fact, Defendant
acknow edged that the purpose of the evidentiary hearing he was
requesting was to determine the «credibility of Hai nes’
recantation. ld. at 2-3, 36, 53. He characterized the Brady
aspect of the claim as “consideration given M. Haines for
testinmony was not disclosed to [Defendant’s] counsel.” Id. at
11, 76-77, 79.

This Court reversed the denial of the second notion for
post conviction relief because Judge Sol onon shoul d have recused
hi nsel f. Roberts v. State, 840 So. 2d 962 (Fla. 2003). It
again characterized Defendant’s claim as a recantation of
Hai nes’ trial testinony. 1d. at 966, 970, 971, 972. This Court
also found that Issues Ill and |V were wthout nerit. ld. at

969- 70. It also found that the lower court should issue a
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certificate of nmateriality and that it should consider the
cumul ative error. Id. at 970-72. In describing the cunul ative
error analysis to be wundertaken, the Court noted that no
cumul ative error analysis was necessary if the individual clains
were barred or lack nerit. Id. at 972. The Court further
stated that a cunulative error analysis only needed to be
undertaken if Haines was credible. 1Id.

On remand, the post conviction court set the evidentiary
hearing for Novenber 14, 2003, and Defendant indicated he woul d
submit a notion for a certificate of materiality. (PCR4. 707)7?
At the next hearing, Defendant indicated that he would prefer to
have Hai nes deposed rather than get a certificate of materiality
and present her testinony. (PCR4. 687) The State responded
that the |ower court should issue the certificate of nmateriality
for her live testinony as this Court had ordered. (PCR4. 687)
The post conviction court indicated that it was going to issue
the certificate of materiality for Haines’ live testinony, which
it did on Cctober 14, 2003. (PCR4. 687, 435-38)

Once the certificate had been issued, Defendant went to
California and urged the California court not to issue the a

subpoena for Haines. In doing so, Defendant asserted:

2 The symbol “PCR4.” will refer to the record of proceedings in
t he present appeal.
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And in the Florida Suprene Court pending, there is a
passage there where the State takes the position they
won't charge her wth perjury if she cones and
testifies in accordance wth the affidavit she's
al ready given. The prosecution out there had been
threatening her which is also sort of adding to her
concern about |eaving her three kids and running the
risk that sonething could happen to her because
they’ve indicated even though she’'s entitled to
i nmunity, they’re saying she’'s not entitled to
immunity from perjury charges if she takes the stand
and testifies contrary to the affidavit that she's
al ready signhed.

(PCR4. 992) Based on Defendant’s representations, t he
California refused to order Haines to appear in Florida. (PCR4.
993)

Havi ng convinced the California court not to send Haines,
Def endant then noved the post conviction court to order a
deposition to perpetuate Haines' testinony. (PCR4. 439-43) The
State argued that Defendant should not be allowed to take a
deposition to perpetuate Haines’ testinony as he had nade Hai nes
unavail abl e first by convincing Haines not to appear at the 1997
evidentiary hearing and again by urging the California court not
to issue a subpoena for Haines. (PCR4. 693-94) The State
further argued that Haines should be required to testify by
satellite if she was going to testify. (PCR4. 694-95)
Def endant insisted that he had nerely inforned Haines and the
California court about the State’'s assertion that she would be

charged with perjury if she came to Florida and commtted
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perjury to see how Haines would reacted to questions about
perjury charges on cross exam nation. (PCR4. 696) He asserted
that a deposition would be easier because counsel would need to
be present with Haines to hand her docunents whether she
testified by deposition or satellite. (PCR4. 696-97) The
Fl orida post conviction court ordered that Defendant present
Hai nes’ testinmony by satellite so that it could see Haines’
deneanor and ask any questions it wanted to ask. (PCR4. 697-98)

Hai nes then testified by satellite that she ran away to
Florida around 1982 or 1983 and supported herself through
prostitution. (PCR4. 459) She plied her trade in Fort Pierce,
Fort Lauderdale, O'lando and Mam and was arrested in each of
these cities except Ol ando. (PCR4. 459-60) Hai nes was al so
using drugs at the tinme. (PCR4. 460)

Wiile in Olando, Haines net Defendant, who was using the
name Less MCullars and the nicknane Rick. (PCR4. 460-61)
Def endant suggested noving to Mam because he had an uncle in
Mam , Haines agreed and they did so. (PCR4. 462) In June
1984, Haines was arrested for being an accessory after the fact
in this case. (PCR4. 462-63) Haines stated that she had been
taken to the police station shortly after Defendant was arrested
and infornmed the police that Defendant had been with her when

the crinmes were coomitted. (PCR4. 462) After being in jail for
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around 18 to 20 days, Hai nes was brought to the State Attorney’s
O fice and told she would be released if she provided a truthful
st atenent. (PCR4. 463) Hai nes then stated that the truth was
t hat Defendant had been with her the evening of the crine when
Hai nes fell asleep between 8:30 and 9:00 p.m and was there the
next norning she woke up. (PCR4. 463) However, she did not
know what Defendant did while she slept. (PCR4. 463) She gave
a sworn statenent to this effect to M. Rabin and was rel eased.
(PCR4. 463-65)

After she was rel eased, Haines spent a week or two in the
apartment where she had been staying with Defendant and then
went back to living on the streets. (PCR4. 465) On the
streets, Haines resuned being a prostitute and a drug addict.
(PCR4. 465) At sonme point after her released and before
Thanksgi ving, Haines was arrested for prostitution 10 to 12
times under different nanes, including the nane Shannon Harvey,
with a different date of birth and social security nunber.
(PCR4. 465-67) However, she did not recall any of the dates of
her arrests and did not know if the police knew of her
i nvol vement in this case or whether the arrests were “taken care
of .” (PCR4. 465, 467) M. Rabin did tell her not to worry

about her prostitution arrests. (PCR4. 467)
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Sonme time in Novenber or Decenber, Haines |earned that she
was 3 or 4 nonths pregnant and noved to Arizona to be with her
nmot her . (PCR4. 468) Wiile in Arizona, M. Rabin called and
spoke to Haines’ nother. (PCR4. 468) Haines returned the call
(PCR4. 469) M. Rabin asked her if she knew anythi ng nore about
the crinme and indicated that he believed that she did. (PCR4.
469) Hai nes” nother told her that she should put this behind
her so when M. Rabin placed a second call, Haines told M.
Rabi n that Defendant has stated that he thought he kill soneone.
(PCR4. 469) Haines stated that she nade this statenent to “get
[ M. Rabin] off her back” and that it was untrue. (PCR4. 469)

Hai nes stated that she was brought to Florida to give a
statenment to this effect to M. Rabin. (PCR4. 470) She stated
that she had expressed concern about coming to Florida because
of her prior arrests and that M. Rabin had told her not to
worry. (PCR4. 471) Haines traveled to Mam again to testify.
(PCR4. 471-72) Hai nes stated that she believed that her
prostitution charges were then “taken care of.” (PCR4. 472)

Haines denied ever returning to Florida after she
testified. (PCR4. 472) She stated that any arrests under her
name in Florida in Cctober 1986 and October 1988 were not hers.
(PCR4. 472, 474) She stated that she lived in Arizona for a

period of tine and then noved to California. (PCR4. 472) Wile
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in California, Haines participated in drug rehab in 1991.
(PCR4. 474)

Hai nes stated that she was in contact wth her nother in
Arizona when she lived in California. (PCR4. 474) However, she
told her nother not to divulge her whereabouts. (PCR4. 474)
Hai nes stated that she was contacted by Defendant’s investigator
in 1996 or 1997 and told the investigator that she had lied
(PCR4. 473, 475)

On cross, Haines stated that |lived wth Defendant for six
nmont hs before his arrest and had a romantic relationship with
hi m (PCR4. 477-78) Her relationship wth Defendant was the
| ongest relationship she had with a nan before 1996. (PCR4
478) However, for the last 7 years, she had been with her son’s
father and was still with him (PCR4. 478-79)

Before this crime, Haines had never been involved in
serious crimnal activity or been with anyone who had. (PCR4
479-80) Before going to the police station, Haines had told the
police that Defendant was with her at the tine of the crine.
(PCR4. 481) Wen she was arrested for being an accessory after
the fact, M. Rabin was not present. (PCR4. 481) She admtted
that this statement was a lie that she had come up with herself

to protect Defendant. (PCR4. 481-82)
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Hai nes admitted that she first nmet M. Rabin the day she
gave hima sworn statenment recanting that alibi. (PCR4. 482-83)
She clainmed that this statenent was truthful and that she
recanted the prior alibi wthout any pressure being placed on
her. (PCR4. 484-85)

Hai nes stated that before she canme to give a deposition in
Oct ober 1985, M. Rabin called her in Arizona nore than once but
that she did not recall the nunber of calls. (PCR4. 486)
However, she stated that it was only in the first two calls that
M. Rabin stated that he believed that she knew nore than she
was sayi ng. (PCR4. 487) She admtted that M. Rabin did not
t hreaten her when he spoke to her. (PCR4. 487) She stated that
she told M. Rabin that Defendant confessed to her after these
two calls because she wanted M. Rabin to stop calling and
because her nother and aunt encouraged her to give a further
statenment. (PCR4. 487-88)

Hai nes renenbered testifying at trial that she admtted
t hat Defendant confessed to her because she had turned her life
around and because her nother encouraged her to tell the truth.
(PCR4. 488-90) She acknow edged that she stated that there were
no threats or promses fromthe State. (PCR4. 488-90)

Hai nes cl aimed that when she cane to Mam to be deposed in

Cctober 1985, M. Rabin met with her, told her not to worry
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about her prostitution arrests and stated they would be “taken
care of.” (PCR4. 491) Hai nes stated that she distinctly
recal l ed having this conversation with M. Rabin even though M.
Rabin had not been enployed by the State Attorney’'s Ofice for
al nbost a year at that tine. (PCR4. 491-92) Wen asked if she
m ght be mstaken, Haines first clainmed in mght have been
anot her prosecutor and then clainmed that the prom se was nade
when she gave her first statenent to Rabin before she was
rel eased from her arrest for being an accessory after the fact.
(PCR4. 492-93) She then clainmed not to be able to recall if
prom ses were made by another prosecutor but then insisted it
was M. Rabin and not M. Howell or M. dick. (PCR4. 493)
Finally, Haines stated that she would not be surprised to |earn
that she met with M. Howel|l before her deposition. (PCR4. 493)
Haines then admtted that her deposition testinmony was
consistent with the statenent she gave M. Rabin after her
arrest. (PCR4. 493)

Hai nes stated that she did not recall neeting wth
Def endant’s investigator before trial. (PCR4. 494-96) However,
she stated that she had no reason to dispute her trial testinony
that she did so or that she told him what she testified to at

trial. (PCR4. 494-96) She acknow edged that the investigator
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fromthe time of trial did not threaten her or make any prom ses
to her to change her testinony. (PCR4. 496)

Haines admtted that she had visited Defendant in jail
about once a week for 3 or 4 nonths after she was rel eased from
her arrest on charges of being an accessory after the fact.
(PCR4. 497-98) She admitted that she had testified at trial
that Defendant had told her, during these neetings, that he had
been with a group of the sane description as the victins on Key
Bi scayne, had used drugs with a Latin nale, had sex with a girl,
gotten into a fight with the nan over the girl, hit the man in
the head with a baseball bat and threw the bat off of the
bri dge. (PCR4. 499) When asked if she was claimng this
testinony was false, Haines admtted that the only part of this
story she was claiming was false was the portion about the
basebal | bat. (PCR4. 499-500) Hai nes acknow edged that
Def endant had, in fact, confessed to going to Key Biscayne at
the time of the nmurder, neeting the group, using drugs, having
sex with the girl, and fighting with the man. (PCR4. 500-01)

Wien Haines was then asked to identify specifically the
portions of her trial testinony that she now clainmed were
untrue, Haines stated that Defendant had never nentioned the
baseball bat and had never said that he thought he killed

sonmeone. (PCR4. 501) However, she insisted that Defendant had
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confessed to being at the scene of the crime with the victins
and having a fight at the tinme of the nurder. (PCR4. 501)
Hai nes clainmed that she had the details concerning the baseball
bat based on news articles and statenents by the police. (PCR4.
501)

Haines clained that she was now meking this statenent
because she felt gquilty. (PCR4. 502) She stated that she was
willing to give her trial testinony at the tine because she was
nai ve. (PCR4. 502) She stated that she now wi shed to change
her testinony because she had changed her |ifestyle. ( PCR4.
502-03) She also stated that she gave her pretrial statenents
and trial testinony so that M. Rabin would quit calling her and
so that she could put her past behind her. (PCR4. 503) Haines
also clained that she was scared because of her prostitution
arrests. (PCR4. 504) Hai nes claimed that she gave her
statenent to Defendant’s investigator but did not think that
giving this statement would help Defendant and clained she was
not pressured. (PCR4. 505-06)

Hai nes stated that she was unaware of the status of her
prostitution charges at the tinme of trial. (PCR4. 506-07) She
did not know what was done about these charges. (PCR4. 507-08)
| nstead, she sinply knew that M. Rabin had told her not to

worry about them and stated that she was speculating that M.
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Rabin personally took care of them (PCR4. 507-08) Hai nes
believed that M. Rabin would have been the only person who
woul d have taken care of her charges. (PCR4. 508)

Hai nes stated that she continued to live in Arizona wth
her nother for 18 nonths to 2 years after trial. (PCR4. 508-09)
They lived in different places there. (PCR4. 509) Hai nes
stated that she then noved to Los Angeles County, California and
had been there since that tine. (PCR4. 510) Wthin 2 years,
Hai nes stated that she was using crack so heavily that she had
her nother take custody of her daughter. (PCR4. 511-12) Haines
stated that she lived under the nanes Rhonda Hai nes and Rhonda
Willians in California. (PCR4. 512-13)

Hai nes stated that WIlliams was her married nane. (PCR4
513) She stated that she was married to Wllianms for six nonths
in 1985 or 1986. (PCR4. 513) The nmarriage occurred in
Hol | ywood, Fl ori da. (PCR4. 513-14) When asked how she could
have gotten married in Florida if she never returned to Florida
after testifying, Haines adnmtted that she had returned to
Florida and clained to have forgotten doing so. (PCR4. 513)
She stated that she only cane to Florida to get married. (PCR4
514) She had a marriage license from Broward County that listed
bot h her mai den nane of Haines and her married name of WIIians.

(PCR4. 514)
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Hai nes denied having a California driver’s |icense between
the tinme she noved there and 1996. (PCR4. 514-15) However, she
then stated that she got a driver’s license after going through
recovery. (PCR4. 515) Hai nes stated that she had gotten her
first legitimate job in 1992, and paid taxes under the nane of
Rhonda W I I ians. (PCR4. 515) Hai nes stated that she changed
her nanme back to Haines in February 2003. (PCR4. 516)

Hai nes admitted that she went through recovery in 1991.
Thereafter, she was living openly, was in contact wth her
not her and was no |onger forbidding her nother from providing
contact information for her. (PCR4. 516) Haines then admtted
that she was inprisoned in California for possession of cocaine
in 1990, paroled, jailed again and placed in drug treatnent as
an alternative to returning to prison. (PCR4. 517) Haines then
admtted that she was arrested in California nore than 10 tines
before 1990, that sonme of the arrests were under Rhonda Hai nes,
and that she was fingerprinted every tinme she was arrested.
(PCR4. 517-18) Haines also acknow edged that she was regularly
reporting to her parole officer and that the officer knew her
wher eabouts. (PCR4. 518-19)

Hai nes stated that she had been with Marvin Reynolds, the
father of her youngest child for 7 years, and was presenting

living with him (PCR4. 520-21) She then clainmed that he |ived

40



with her sometines and not others. (PCR4. 521) \When asked if
Reynol ds could have cared for the children while she cane to
Mam to testify, Haines clainmed that Reynolds would not watch
the children. (PCR4. 521) However, she admitted that she had
not even asked him (PCR4. 522) She stated that their
rel ationship was not good and that he was not really living with
her presently. (PCR4. 522) She stated first that he did not
even get his mail at her apartnent and then reversed herself and
said he did. (PCR4. 522)

On redirect, Haines stated that she was released from jail
after she gave her truthful sworn statenent. (PCR4. 524-25)
She stated that she spoke to M. Rabin before giving the
st at ement . (PCR4. 524) She first indicated that she was not
prom sed she would be released after making this statenent and
then clained that she was prom sed release in exchange for the
statement. (PCR4. 525)

Hai nes stated that she canme to Florida and nmet with M.
Rabi n when the matter was first set for trial. (PCR4. 525-26)
However, she did not testify at that tinme because the trial was
conti nued. (PCR4. 526) She stated that it was during this
neeting, she told M. Rabin that Defendant had confessed to her

to stop him from calling. (PCR4. 527) On the subject of her
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prostitution charges, Haines described her conversation with M.
Rabi n:

He told ne | didn’t have to worry about it. That’ s
all he told ne. He didn't say, you know what Rhonda,
|’ m going to go down and get them dropped. He never
said anything like that to nme, but he told nme not to
worry about anything. He said, you' re going to be
okay, don’t worry about it.

(PCR4. 528) Haines clained that she thought he would have the
charges dism ssed. (PCR4. 528-29) Haines asserted that she was
afraid about the charges because she believed she would be
arrested but was not. (PCR4. 529-30)

Hai nes stated that she originally gave Defendant an ali bi
because she thought Defendant m ght have been involved in this
crine. (PCR4. 531) This belief was caused by seeing a sketch
of the perpetrator in the newspaper and believing it was
Defendant. (PCR4. 531) Haines believed that Defendant could be
the father of her oldest child. (PCR4. 531-32)

Haines first stated that she was only in Florida for one
week when she got narried. (PCR4. 535- 36) However, she then
i mredi ately stated that she was in Florida for 6 nonths. (PCR4
536)

Def endant next called M. Howell. (PCR4. 719) M. Howel
stated that he was asked to be the second chair prosecutor in
this matter by M. Rabin after Defendant was arrested. (PCR4

720) Wien M. Rabin left the State Attorney’s Ofice in early
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1985, Leonard Gick replaced him on the prosecution team and
tried the case with M. Howell. (PCR4. 720) Since M. Qdick
left the State Attorney’'s Ofice in the early 1990's, M. Howell
had been working on the case. (PCR4. 720)

M. Howell stated that he first |earned that Haines had
out standing charges when she nentioned them in deposition.
(PCR4. 721-24) M. Howell believed that he discussed Haines’
claim that she had 11 outstanding warrants with Judge dick and
that they decided to do nothing about them (PCR4. 725) He did
not even recall if he verified that the warrants existed.
( PCR4. 725)

M. Howell stated that Haines had four prior arrests and
not the 11 she clai ned. (PCR4. 725) Two of these had been
di sposed of at the time of arrest in 1982. (PCR4. 725-26) The
other two remained pending for 3 years after Haines testified
and were disposed of in 1988, without the State s assistance.
(PCR4. 726) M. Howell believed Haines resolved these matters
on her own after another arrest in Florida in 1988. (PCR4. 726)
M. Howel |l believed that Haines was m staken about the nunber of
her prior arrests but did not recall if he ever told her that
she was wong. (PCR4. 726-27)

M. Howell was shown an FBI printout of Haines’ crimnal

hi story from August 1984. (PCR4. 728-29) M. Howell did not
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recall Haines having any prostitution arrests in Dade County at
the time of trial. (PCR4. 729) The printout, which M. Howell
beli eved he would have seen pretrial, did not reflect any such
arrests. (PCR4. 729)

M. Howell had no idea why a booking card for a Shannon
Harvey from August 17, 1984 had been attached to the printout of
Hai nes’ crimnal history printout. (PCR4. 730) M. Howell did
not know who Shannon Harvey was. (PCR4. 730) M. Howell had no
idea if this information was disclosed. (PCR4. 731) M. Howell
al so did not recall seeing an arrest form for Shannon Harvey or
Rhonda Haines from 1984. (PCR4. 733) Neither of these arrests
appeared on Haines’ FBlI printout. (PCR4. 733)

M. Howell knew that he had an investigator get sone
docunents from Haines’ Broward County court files for the | ast
hearing. (PCR4. 734) He did not recall if the docunents shown
himwere part of what the investigator gave him (PCR4. 734-35)

M. Howell recalled a trial date having been set in early
1985. (PCR4. 736) M. Howell did not know if that was a
realistic date but doubted it was. (PCR4. 736) M. Howel |
recalled that the trial date was once continued because of a
conflict wth defense counsel but he did not recall what the
conflict was or when the continuance was. (PCR4. 737-38) WM.

Howel | was shown a docunent indicating that travel arrangenents
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had been made for M. Haines and her nother for the end of
January 1985, but M. Howell did not recall why the arrangenents
were made. (PCR4. 738-39) M. Howell recogni zed docunents that
indicated that the State was in contact with Haines pretrial.

(PCR4. 742-46) Anmong the docunents were tel ephone nessages from
Hai nes’ nother in Arizona indicating that Haines was in Arizona.
| d.

At the end of M. Howell’'s testinony, Defendant clained
that the docunents regardi ng Haines travel and contact with her
had been obtained from the State Attorney’s Ofice in 1989.
(PCR4. 746-47) He stated that a defense notion for continuance
had been obtained fromthe court file. (PCR4. 747)

Teresa Farley Walsh testified that she was enployed as an
investigator for CCR from Septenber 1985 wuntil April 2000.
(PCR4. 748-49) After Defendant’s first death warrant was
signed, Farley Walsh was &asigned to Defendant’s case. (PCR4
749) Farley Walsh was asked by Thomas Dunn, the |ead attorney
on Defendant’s case, to try to find Haines and M. Rinondi.
(PCR4. 750) In looking for Haines, Farley Walsh sought
docunents containing her social security nunber, date of birth
and police records. (PCR4. 750) She pulled a rap sheet from

FDLE. (PCR4. 751) She went to the Dade and Broward Counties to
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attenpt to find docunentation of the outstanding warrants that
Hai nes had clained. (PCR4. 752-53)

Farley Walsh had read the trial transcript and knew that
Hai nes was living in Arizona at the tinme of trial. (PCR4. 753)
She found a phone nunber for Haines' nother in Arizona and gave
it to Dunn. (PCR4. 753-54) This phone nunber was |ocated in
the State Attorney’s file. (PCR4. 760-62)

In 1992, Farley Walsh contacted the Arizona Capita
Project, a nonprofit organization from a |law school, to obtain
assi stance in finding Haines. (PCR4. 755-56) This was part of
an effort in connection with the federal evidentiary hearing.
(PCR4. 756-57) At that sanme tine, Farley Walsh sent a records
request to the Sheriff’'s Ofice in Phoenix. (PCR4. 757) Farley
Wal sh did not recall if she got a response. (PCR4. 757) She
did get responses from other Phoenix area |aw enforcenent
agencies in 1992. (PCR4. 757-58)

Farley Walsh stated that in the md-1990's, CCR finally
hired a search conpany. (PCR4. 758-59) This conpany found an
address for Haines. (PCR4. 759)

Farley Walsh stated that the rap sheet she got from FDLE
only involved crimnal activity in Florida. (PCR4. 759-60) She
claimed that she was unable to obtain an NCIC printout because

they are only available to | aw enforcenent. (PCR4. 760)
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On cross, Farley Walsh stated that prior to working for
CCR, she had previously worked for a crimnal justice clearing
house hel ping attorneys for a year. (PCR4. 765-66) Even though
she characterized this as investigative experience, Farley Wal sh
admtted that she had worked as a paralegal and helped to find
Wi t nesses. (PCR4. 766-67) The only formal investigative
training that Farley Wlsh recalled attending before being
assigned to this matter was the Life Over Death Sem nar put on
by the Florida Public Defender’s Association. (PCR4. 767-68)
She believed that she was the best trained of the 4 to 6
i nvestigators working at CCR. (PCR4. 769)

Farley Walsh stated that her initial search for Haines
consisted of searching Florida enploynent records, Florida
crimnal records, Florida notor vehicle records, the State
Attorney’'s file, and records of |aw enforcenent agencies in Dade
and Broward Counti es. (PCR4. 769-70) She could only remenber
making calls to Arizona even though she knew Haines’ |ast known
address was there. (PCR4. 770-71) However, she insisted that
she did look in Phoenix at that tinme even though the docunents
she produced were not sent until 1992. (PCR4. 771-72)

Farley Walsh admtted that her efforts to find Haines
slowed after the first warrant was stayed but insisted that she

did make efforts to |l ook for Haines between the stay and 1992.
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(PCR4. 773-74) However, she was unable to state anything she
did during this time period. (PCR4. 774-75) She admtted that
no one from the defense actually went to Arizona in an attenpt
to find Hai nes before she was found. (PCR4. 776-77) Instead
the attorney sinply called Haines’ nother in the late 1980's and
maybe again in 1992 and accepted her answer. (PCR4. 777)

Farl ey Walsh ceased to be the lead investigator in this
case in 1993 but continued to work at CCR and attend neetings
about this case. (PCR4. 778) Wiile she insisted that efforts
were nmade to find Haines after 1992, she was unable to specify
anything that was done in the search. (PCR4. 778-79)

Def endant next <called Thomas Dunn, an attorney who
represented death row inmate in CGeorgia and who had previously
wor ked for CCR (PCR4. 778-89) Dunn stated that he was
assigned to Defendant’s case shortly after he canme to CCR in My
1989. (PCR4. 789-90) At the time that he got involved, a
warrant had been signed. (PCR4. 790) He assenbled a litigation
team obtained public records and reviewed them and the tria
transcri pt. (PCR4. 791) Based on that review, Dunn believed
that investigating Haines and Ms. Rinondi should be the focus of
any guilt phase chall enge. (PCR4. 792) Dunn admitted that he
wanted to talk to Haines about recanting her testinony,

consideration for her testinony and coercion. (PCR4. 792-93)
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Dunn asked Farley Walsh to look for Haines and the
outstanding warrants she claimed to have a the tinme of trial.
(PCR4. 793) He stated that the best nethod to find a wtness
like Haines was to go out into the street and |ook for the
wtness. (PCR4. 794) He said this was necessary because people
i ke Haines did not have formal enploynent records, addresses or
credit histories. (PCR4. 794)

Dunn admitted that he knew that Haines’ nother Ilived in
Ari zona. (PCR4. 795) Based on docunents from the State
Attorney’'s file, Farley Walsh told Dunn that she had | ocated
Hai nes’ not her. (PCR4. 795-96) Dunn called the phone nunber
and spoke to Haines nother. (PCR4. 796) Hai nes’ not her
listened to him but did not provide any information to |ocate
Hai nes. (PCR4. 796-97) He called Haines nother again in 1991
or 1992 while preparing for the federal evidentiary hearing.
(PCR4. 797) Again, she did not provide information about
contacting Haines. (PCR4. 797-98) Dunn took the information
from Haines’ nother at face value. (PCR4. 798)

Around the time that Defendant’s second warrant was signed,
Dunn decided to use G obal Tracking Service to find Haines.
(PCR4. 798-800) Dunn, who no |onger worked at CCR, had cone

back to assist with the warrant. (PCR4. 800-01) Once Haines
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was | ocated, Jeff Walsh was sent to interview her and returned
with the affidavit. (PCR4. 801)

Def endant next called Jeff Wlsh, a fornmer investigator
with CCR (PCR4. 810-11) Walsh stated that he was initially
involved in investigating penalty phase issues around 1989.
(PCR4. 811) He did not becone involved in |ooking for Haines
until late 1995 or early 1996, when the second warrant was
si gned. (PCR4. 811, 812 Wal sh stated that G obal | ocated
Haines and that he then travel to California to neet wth
Hai nes. (PCR4. 812-13)

Wal sh stated that Haines appeared afraid and asked about
the status of the case before she spoke to him (PCR4. 813)
After he told her about the case, she then spoke to him (PCR4
813) Wal sh then went to Arizona and spoke to Haines’ nother.
(PCR4. 814) After speaking to Haines’ nother, Walsh returned to
California and obtained the affidavit from Haines. (PCR4. 814)

On cross, Walsh admitted that he worded the affidavit.
(PCR4. 818) However, he <claimed that the affidavit was
conpl eted based on his discussions with Haines. (PCR4. 818-19)

Def endant next called Daniel Ashton, another investigator
with CCR (PCR4. 824) Ashton testified that he went to the
Dade and Broward Clerk’s offices and pulled docunents regarding

prior arrests under the nanmes Haines, Harvey and WIIians.

50



(PCR4. 825-28) Based on these docunents, he ran crimnmnal
history checks on alias listed in these court files, which
showed that soneone was being arrested under these nanes in
Fl orida through 2004. (PCR4. 828-33) On cross, Ashton admtted
that he had no way to know if Harvey and Haines were the sane
person or if the printouts he obtained accurately reflected the
arrests of one person. (PCR4. 833-36)

As his final W t ness, Def endant called Ken Lange,
Defendant’s trial counsel. (PCR4. 890) Lange testified that he
had no know edge of the nane Shannon Harvey being associated
with Haines. (PCR4. 892-93) |If he knew that Shannon Harvey was
an alias for Haines, he would have attenpted to research any
crimnal history for Harvey and attenpted to use it to inpeach
Hai nes. (PCR4. 893) On cross, Lange adnmitted that there was
nothing in the docunents he was shown that indicated that
Shannon Harvey and Haines were the sane person or that the
person arrested under the nane Harvey was Haines. (PCR4. 902-
04)

The State then called Leonard dick, who had been a circuit
court judge since 1991 and had previously been an Assistant
State Attorney. (PCR4. 838-39) Judge dick becane involved in
prosecuting Defendant in 1985, after M. Rabin left the State

Attorney’s Ofice. (PCR4. 839-40) Judge dick was involved in
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the deposition of Haines and recalled that she had charges
pendi ng against her at the tinme of trial. (PCR4. 840) Judge
dick first learned of these charges when Hai nes was deposed.
(PCR4. 841) Judge Gick stated that the State did nothing to
assist Haines with these charges either before or after trial
(PCR4. 841) Judge dick was sure that he would have been
contacted if anyone from the State had tried to assist Haines
wi th her charges but he was never contacted. (PCR4. 842)

Judge dick conducted the State’'s exam nation of Haines.
(PCR4. 842 He recalled Defendant’s trial counsel cross
exam ni ng Hai nes about these pending charges and the fact that
the State was doi ng nothing about them (PCR4. 843-44)

Judge dick recalled Haines providing a series of
statenments pretrial and at trial. (PCR4. 845-45) He did not
believe that Haines had indicated that Defendant had nade any
incrimnating statenents to her until after M. Rabin had |eft
the State Attorney’'s Ofice. (PCR4. 846) Judge dick did
nothing to coerce this change in Haines' testinony and believed
that it was voluntary. (PCR4. 846) No threats or prom ses were
made to Haines to induce this statenent. (PCR4. 846) Hai nes
never told Judge dick that M. Rabin had threatened or coerced
her even though he net with her without M. Rabin being present

in preparing her to testify. (PCR4. 846-48)
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On cross, Judge Gick stated that he did not recall if he
ever verified if Haines testinony regarding the outstanding
warrants was accurate. (PCR4. 849-50) If he had verified the
nunber of warrants and Haines had testified to a nunber of
warrants that was inconsistent with his investigation, he would
have attenpted to correct her testinony. (PCR4. 850-51)

Judge dick stated that he had no idea who Shannon Harvey
was. (PCR4. 852) He did not know if it was an alias used by
Hai nes. (PCR4. 852)

The State next called Harvey Wssernan, an investigator
wth the State Attorney’'s Ofice. (PCR4. 855-56) M. WAssernan
stated that he was asked to find Haines. (PCR4. 857) He
| earned that she was in California and was able to |ocate her in
a couple of days by contacting the prosecutor’s office in Los
Angel es. (PCR4. 857)

M. Wasserman also went to the Broward County Cerk’'s
Ofice to look for prior arrests and warrants regardi ng Hai nes
in 1996. (PCR4. 858) He obtained docunents from the clerk
whi ch showed 4 arrests for Haines. (PCR4. 858-62) Two of these
arrests were pending at the tinme of trial and the other two had
been resolved. (PCR4. 862) The two that were resol ved had been

resolved by credit tinme served pleas in 1982. (PCR4. 862-63)
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The other two were disposed of with a credit time served plea
after an arrest in 1988. (PCR4. 863-64)

M. Wisserman ran an NCIC check on Haines and determ ned
that she had been run tw ce previously. (PCR4. 864-65) In
1994, she was checked by the Little Rock, Arkansas Police and on
February 8, 1996, she was run by soneone using FDLE s conmputers.
(PCR4. 865) M. Wassernman was unable to find anyone at FDLE who
ran the check. (PCR4. 865) However, M. Wasserman noted the
check was run 2 days before CCR was told that Haines had been
found. (PCR4. 865-67)

As its final wtness, the State called Sam Rabin, the
original trial prosecutor. (PCR4. 906) M. Rabin testified
that he left the State Attorney’s Ofice in February 1985.
(PCR 906)

M. Rabin stated that he took a sworn statenent from Haines
on June 26, 1984, during which Haines recanted an alibi she had
previ ously provided for Defendant. (PCR4. 907-10) M. Rabin
did not recall whether he had telephonic contact wth Haines
between the tinme of the statenent and the tine he left the State
Attorney’'s Ofice but stated that he normally woul d have kept in
contact with a witness |ike Haines. (PCR4. 910) M. Rabin did
not believe that he was aware that Haines had any pending

charges in Broward County. (PCR4. 911) |If he had known of the

54



pending charges, M. Rabin would have attenpted to docunent
t hem (PCR4. 911-12) M. Rabin would have then disclosed the
information. (PCR4. 912-13)

M. Rabin would not have assisted Haines in those cases and
did not prom se her he would do so. (PCR4. 913) During the
time he was a prosecutor, M. Rabin never asked a prosecutor in
a different county to assist a wtness, even though it was
theoretically possible to do so. (PCR4. 913-14) He had never
asked any witness in any case to testify in a particular manner
for a benefit. (PCR4. 914) M. Rabin also denied ever
t hreat eni ng Haines. (PCR4. 914-15)

On cross, M. Rabin stated that he did not recall how
Hai nes canme to give her original sworn statenent. (PCR4. 916-
20) M. Rabin stated that the Harvey docunent was not part of
Hai nes’ FBI rap sheet and that he had no idea how or when they
cane to be attached. (PCR4. 921-24) M. Rabin did not recall
ever knowi ng of a connection between Harvey and Hai nes. (PCR4.
924) M. Rabin did not recall ever seeing any docunents about
Harvey, but stated that the docunments reflected that Harvey pled
out to credit tinme served at her jail arraignnent. (PCR4. 924-
25)

On redirect, M. Rabin stated that the docunents reflecting

an arrest of Ronda Haines from before the nmurder was comm tted
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was also resolved at the sane tinme as the Harvey case. (T3.
943-44, 951) M. Rabin stated that he had nothing to do wth
the resolution of this matter. (PCR4. 944, 949) M. Rabin
stated that his only awareness of Haines’ history of arrests
cane from Hai nes’ sworn statenent. (PCR4. 944-46)

After all of the evidence was presented, the post
conviction court indicated that it wuld be conducting a
curmul ative analysis when it issued its order. (PCR4. 955) In
his witten closing argunent, Defendant argued that the gravanen
of his claim was not that Haines was recanting her trial
testinony but that the State had violated Brady v. Maryland, 373
US 83 (1963), by failing to disclose information regarding
Hai nes. (PCR4. 540-72) He asserted that the material the State
allegedly failed to disclose was a prostitution arrest of a
Shannon Harvey. (PCR4. 549) He insisted that he had shown that
this arrest was related to Haines because Haines testified that
she had used that nane as an alias and because a copy of a
booking card for the arrest had been attached to Haines' rap
sheet in 1996, even though no one could explain how or when the
docunents were attached. (PCR4. 550-51) He asserted that he
could not have known of this information until 1997 but that he
had raised an issue about it in 1996. (PCR4. 551-52) He

insisted that this allegedly undisclosed information was
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mat erial because it could have been used to inpeach Haines.
(PCR4. 553) He insisted that he was entitled to relief when
this information was considered cunulatively wth his prior
Brady clainms. (PCR4. 553-66) Defendant further argued that he
had denonstrated that the State knowingly presented false
testinony from Hai nes. (PCR4. 567-70) He asserted that the
false testinony was either that Haines had 11 open warrants for
her arrest or that the State had not nmade any prom ses to her
about her open cases. I d. Finally, he briefly clainmd that
Hai nes’ alleged recantation of her trial testinony constituted
new y di scovered evidence. (PCR4. 570-71)

In its post hearing nenb, the State asserted that any issue
regarding any alleged failure to disclose information about a
Dade county arrest under the nanme Shannon Harvey or any all eged
know ng presentation of false testinony about the nunber of open
warrants was not properly before the court as Defendant had not
presented these <clains in his motion and they were now
procedurally barred. (PCR4. 623-27) The State further asserted
that the clains that Defendant had actually raised in his
successive notion for post conviction relief should also be
deni ed because Defendant had not diligently | ooked for Haines.
(PCR4. 628-29) It further asserted that Defendant had not

proven a Brady violation regarding an alleged failure to
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disclose any alleged Dade county arrests because no one
testified that the person arrested was Hai nes, Defendant proved
that others were using the nanme under which the person was
arrested and evi dence about the alleged arrest was not nmaterial.
(PCR4. 629-31) It argued that Defendant had not proven that the
State knew any testinony Haines provided about the nunber of
open warrants was false and any allegedly false testinony about
t he nunber of open warrants was not naterial. (PCR4. 631-33)
Further, Defendant failed to prove any elenent of a claimthat
the State knowi ngly presented false testinobny about assisting
Haines’ with her Broward county cases. (PCR4. 633-36) Finally,
the State asserted that Haines’ alleged recantation did not
constitute newy discovered evidence as it was incredible and
would not probably produce an acquittal on retrial, even
considered cunul atively. (PCR4. 636-45)

Defendant filed a reply, in which he asserted that he had
not previously raised any Brady claimregarding Haines' alleged
arrest under the nane Shannon Harvey but insisted that he should
have the claim considered because he had raised a different
Brady claim and should not be required to pled his clains in
witing if he was granted an evidentiary hearing on the other
claim (PCR4. 646-53) He asserted that he had proved the claim

because he was not required to show that the arrest related to
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Hai nes or because he had shown it was Haines’ arrest because the
booking card was attached to Haines rap sheet in 1997 and the
charge was disposed of at the time of another arrest. (PCR4.
653-58) Defendant also asserted that the State had changed its
position on whether Haines actually had 11 pending warrants at
the time of trial and that it had changed its position on
whet her Rinondi received noney fromthe State. (PCR4. 658-62)
After considering the evidence and nenos, the post
conviction court denied the notion. (PCR4. 361-81) The court
noted that the claim on which an evidentiary hearing had been
ordered was a claim that Haines was recanting her trial
t esti nony. (PCR4. 361) It discussed Haines’ testinony, found
her incredible and found Rabin credible. (PCR4. 365-75) Wth
regard to the assertion that State suppressed evidence of the
Dade county charges, it found that even if the information was
in the State's possession, it would not create a reasonable
probability of a different result because Haines had already
been inpeached about the assertion that the State was not
seeking to prosecute her on the 11 arrests she clai ned exi sted.
(PCR4. 376-79) It noted that Defendant had presented nothing
but speculation about Brady allegations regarding R nondi

(PCR4. 379-80) Finally, it noted that Haines incredible
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testinmony did not support the claim that the State know ngly

presented false testinony. (PCR4. 380) This appeal follows.
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SUMVARY OF THE ARGUMENT

Any issue regarding an alleged Brady violation based on any
alleged failure to disclose alleged arrests of Haines was not
properly before the lower court, as it was first asserted in a
post hearing nenorandum and is procedurally barred. Mor eover
the record fully supports the denial of this claim as Defendant

prove no elenents of this claim
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ARGUMENT

THE LONER COURT PROPERLY DENI ED DEFENDANT’ S SUCCESSI VE
MOTI ON FOR POST CONVI CTI ON RELI EF.

Def endant asserts in both his issues that the |ower court
erred in denying a claimthat the State’s all eged suppression of
all eged arrests for Haines violated Brady. He asserts that the
| oner court should not have considered his lack of diligence in
presenting this claim that it should have found that
presentation of this evidence would have inpeached Haines’
testinony, that a determnation of materiality focuses on a
defendant’ s perceptions of the value of the evidence, that the
| ower court used an inproper standard in determning
materiality, that the lower court allegedly failed to do a
proper cunulative error analysis, that the lower court should
have considered alleged evidence of a desire for noney by
Ri nondi as inpeachnent evidence, and that the | ower court should
have found that the State inproperly paid R nondi. Def endant
then appears to assert that he did prove a Brady violation and
is entitled to relief. However, the |lower court properly
rejected Defendant’s claim

Initially, the State would note that the |ower court
properly rejected this claim because it was not properly before
it. In Vining v. State, 827 So. 2d 201, 211-12 (Fla. 2002),

this Court nmde clear that it expects notions for post
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conviction relief to be pled fully when filed. In Hunter v.
State, 817 So. 2d 786, 796-97 (Fla. 2002), this Court found that
a claim that was first presented in a post hearing nmenorandum
was not properly raised.

Here, the claim that Defendant raised was not that the
State had violated Brady by failing to disclose that Haines had
prostitution arrests under the any nanme. |Instead, in his notion
for post conviction relief, Defendant clained that Haines was
recanting her trial testinony that Defendant nade i ncul patory
statenents to her, that the reason that she testified falsely at
trial was that the State had pressured her and nade prom ses to
her concerning the disposition of her Broward prostitution
charges, that the State did not disclose the pressure and
prom ses and that the State knowi ngly allowed Haines to testify
falsely at trial. (PCR2. 16-42) This was the claimat the Huff
hearing and on the first appeal to this Court. (PCT2-2/21/96 at
1-69, Initial Brief of Appellant, Florida Suprene Court Case No.
SC87438)

The fact that this Court wunderstood that this was the
nature of the claimis clear fromthis Court’s opinion on that
appeal :

The first issue involves [Defendant’s] claim that he

is entitled to relief because a prosecution wtness

has recanted her trial testinony. This claimis based
upon an affidavit executed under oath by prosecution
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Wi t ness Rhonda Hai nes, who was [ Def endant’ s]
girlfriend at the tinme of the Kkilling. In the
affidavit that was appended to [Defendant’s] 3.850
notion, Haines recants her trial testinony that
[ Def endant] confessed to killing the victim and that
he told her sone details of the killing. She also
recants her trial testinony that no promses or
threats pronpted her testinony. She now alleges that
an assistant state attorney pressured her for a
“better” story and suggested facts to her and that she
adopted those suggested facts as her testinony. She
further states that the assistant state attorney
arranged to have her outstanding prostitution charges
in Broward County *“disappear” in return for her
testi nony.

[ Def endant] argues that he was entitled to an
evidentiary hearing on this claim as the recanted
testinony constitutes newly discovered evidence that
establishes that he was erroneously convicted. The
State asserts that Haines’ factual allegations are
di sputed by prosecutor Sam Rabin’s deposition, wherein
Rabin states that he left the state attorney’s office
alnmost ten nonths before Roberts’ case was tried.
This, the State argues, disputes Haines’ allegations
that Rabin coerced or cajoled her trial testinony.
Moreover, the State contends, Haines' affidavit does
not nmeet the test set forth in Jones v. State, 591 So.
2d 911, 915 (Fla. 1991), because it probably woul d not
“produce an acquittal on retrial.”

W find that the trial court inproperly denied
this claim without an evidentiary hearing. Haines’
recanted testinmony qualifies as newy discovered
evi dence because “the asserted facts ‘nust have been
unknowmn by the trial <court, by the party, or by
counsel at the time of trial, and it nust appear that
def endant or his counsel could not have known them by
the use of diligence.’” ld. at 916 (quoting Hall man
v. State, 371 So. 2d 482, 485 (Fla. 1979)). Such
clains are cogni zabl e under rule 3.850, which provides
that a notion for postconviction relief should only be

denied wthout hearing “if the notion, files, and
records in the case conclusively show that the
prisoner is entitled to no relief.” Fla. R Cim P.
3.850(d).

In this case, the State acknow edged the
necessity of an evidentiary hearing before the trial
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judge. It would have been helpful for the judge to

give reasons for his ruling, but the judge s order is

silent as to why he denied the evidentiary hearing. W

agree that this issue should be renmanded for an

evidentiary hearing. See Johnson v. Singletary, 647

So. 2d 106, 111 (Fla. 1994) (remanding case for limted

evidentiary hearing to permt affiants to testify and

allow appellant to “denonstrate the corroborating

ci rcunst ances sufficient to establ i sh t he

trustworthiness of [the newly discovered evidence]”).
Roberts v. State, 678 So. 2d 1232, 1253 (Fla. 1996).

The nature of the claimdid not change at the tine of the
first evidentiary hearing or on the appeal after denial of that
claim (PCR3. 491-573, |Initial Brief of Appellant, Florida
Suprene Court Case No. SC92496) Again, this Court noted that
the nature of the claimwas that Haines was recanting her trial
testinony. Roberts v. State, 840 So. 2d 962, 966, 970, 971, 972
(Fla. 2002). The nature of the claimalso did not change during
the second evidentiary hearing, as Defendant hinself set about
proving that others were using the alias Shannon Harvey and that
it was therefore inpossible to know which records accurately
related to Haines. (PCR4. 824-36)

Despite having never previously raised the claim Defendant
asserted for the first time in his post hearing nenorandum t hat
the claim was an assertion that the State failed to disclose a
prostitution arrest under the nane of Shannon Harvey from August

1984 and a prostitution arrest for Haines from February 1984.

(PCR4. 549) In fact, Defendant’s own assertions show that he
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did not properly raise the claim before the post hearing
menorandum  After the State asserted that the claim was being
i nproperly presented in the post hearing nenorandum Defendant
admtted that he had not raised the claim previously in his
reply. (PCR4. 647-53) Instead, he asserted that the claimwas
based on informati on that was not disclosed until 1997.° (PCR4.
647-53, Initial Brief at 21) Since the notion was filed in
1996, it is clear that the claimhad not been asserted.

Because this claim was raised for the first time in the
post hearing neno, it is procedurally barred under Hunter. See
also Darling v. State, 2007 Fla. Lexis 1233, *29-*30 (Fla. Jul
12, 2007). The lower court’s rejection of the claim should be
af firmed.

To the extent that Defendant nmay assert that the claim was
proper as an anmendnent or expansion of the claim he actually
rai sed based on newy discovered evidence, Defendant is entitled
to no relief. The only time Defendant sought to anmend his
nmotion was in his reply post hearing nenorandum (PCR4. 653)
That meno was filed in April 2005. (PCR4. 662) However, clains
based on newy discovered evidence nust be filed wthin one year
of when the evidence could have been discovered through an

exerci se of due diligence. Swafford v. State, 828 So. 2d 966

3 As will be argued nore fully, infra, the record belies this
assertion.
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(Fla. 2002); MIls v. State, 684 So. 2d 801, 804-05 & n.7 (Fla.
1996); Bolender v. State, 658 So. 2d 82 (Fla. 1995). Mbreover
the facts nust be such that they were not known or knowable
through an exercise of due diligence at the tine a prior
pl eading was filed. See Johnson v. Singletary, 647 So. 2d 106
109 (Fla. 1994). This Court has held that a defendant nust neet
this standard in seeking to anend or add bases even to pending
post conviction pleadings. Vining, 827 So. 2d at 211-13.

Here, even if Defendant’s own allegations were not refuted
by the record, they show that Defendant waited alnpbst seven
years after he had allegedly |earned of the evidence to seek to
anend his pleadings. Mor eover, Defendant filed, and fully
litigated, a third notion for post conviction relief in 2000
after he allegedly learned of the arrests but before he sought
| eave to amend. Under these circunstances, the claimis barred.
Swafford v. State, 828 So. 2d 966 (Fla. 2002); MIlls v. State,
684 So. 2d 801, 804-05 & n.7 (Fla. 1996); Bolender v. State, 658
So. 2d 82 (Fla. 1995); Johnson v. Singletary, 647 So. 2d 106
109 (Fla. 1994). The lower court’s rejection of the claim
shoul d be affirned.

To the extent that Defendant may argue that this case |aw
does not apply because he is raising a claim of a Brady

violation and Brady clains cannot be barred, he is entitled to
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no relief. This Court has held that Brady clains are properly
found to be barred, when the information was available in tine
to be raised in a prior proceeding. R echmann v. State, 32 Fla.
L. Weekly S135, S136-37 (Fla. Apr. 12, 2007); Smth v. State,
931 So. 2d 790, 805-06 (Fla. 2006); Davis v. State, 928 So. 2d
1089, 1113-14 (Fla. 2005). As such, the nere fact that
Defendant is asserting a Brady claim does not show that the
claimis not barred.

To the extent that Defendant may assert that Banks v.
Dretke, 540 U.S. 668 (2004), changed the law such that Brady
clainms can never been found to be procedurally barred, this too
is untrue. Banks did not purport to recognize a new fundanent al
constitutional right. I nstead, the Court clained it was nerely
applying preexisting precedent regarding Brady clains and the
determ nation under federal |aw of the existence of cause to
excuse a procedural default in a federal habeas proceeding, an
issue that the United States Suprenme Court has characterized as
an issue of federal law that does not have to depend on a
constitutional claim Murray v. Carrier, 477 U.S. 478, 489
(1986).

Mor eover, Defendant 1is incorrect regarding the United
States Suprenme Court’s holding in Banks about what constitutes

cause to overcone a procedural default. In Banks, the Court
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based its finding that the defendant had shown cause on three
factors:

“(a) the prosecution wthheld excul patory evidence;

(b) petitioner reasonably relied on the prosecution’s

open file policy as fulfilling the prosecution’s duty

to disclose such evidence; and (c) the [State]

confirmed petitioner's reliance on the open file

policy by asserting during state habeas proceedings

that petitioner had already received everything known

to the governnent.”
Banks, 540 U.S. at 692-93 (quoting Strickler v. Geene, 527 U S
263, 289 (1999)). The Court then stated that it had not decided
“whet her any one or two of these factors would to sufficient to
constitute cause” and was not doing so in Banks. ld. at 693
n.13 (quoting Strickler, 527 U S. at 289). The | anguage that
Defendant relies upon is contained in a discussion of Texas’
argunent regarding cause after the Court had already found cause
as discussed above. Banks, 540 U S. at 696. Gven that
Def endant’ s argunent is basically that he only needs to satisfy
part (a) of the reasons the Court found cause and the Court
directly stated that it was not deciding that question,
Def endant’ s reliance on Banks is m spl aced.

This is particularly true when one considers the fact that,
in Strickler, the case the Court quoted regarding the issue of
cause in Banks, the Court expressly noted “[wje do not reach,

because it is not raised in this case, the inpact of a show ng

by the State that the defendant was aware of the existence of

69



the docunents in question and knew, or could reasonably
di scover, how to obtain them” Strickler, 527 U S at 288 n.33.
Moreover, this Court has consistent found that a Brady claimis
neritless when the defense was aware of the information before
trial. Riechmann, 32 Fla. L. Wekly at S137; Davis v. State, 928
So. 2d 1089, 1116 (Fla. 2005); Maharaj v. State, 778 So. 2d 944,
954 (Fla. 2000)(“Although the ‘due diligence’ requirenment is
absent from the Suprene Court's nost recent formulation of the
Brady test, it continues to follow that a Brady claim cannot
stand if a defendant knew of the evidence allegedly wthheld or
had possession of it, sinply because the evidence cannot then be
found to have been wthheld from the defendant.”)(quoting
Ccchicone v. State, 768 So. 2d 1037, 1042 (Fl a. 2000)).

Under these circunstances, any assertion that the fact that
Def endant was raising a Brady neant that he did not have to
assert this claim properly is without nerit. The rejection of
t he cl ai mshould be affirned.

Even if the <claim had been properly presented below,
Def endant would still be entitled to no relief. First, the
claimis barred. Because Defendant’s conviction has been final
since 1988 and Defendant had |itigated a notion for post
conviction relief in 1989, Defendant had to show that the claim

was based on either newy discovered evidence or a fundanental
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change in law that applied retroactively. Swafford v. State, 828
So. 2d 966 (Fla. 2002); MIls v. State, 684 So. 2d 801, 804-05 &
n.7 (Fla. 1996); Bolender v. State, 658 So. 2d 82 (Fla. 1995);
Johnson v. Singletary, 647 So. 2d 106, 109 (Fla. 1994). As
noted above, there has been no change in |aw regardi ng Brady
cl ai ms.

Moreover, the lower court’s finding that Defendant | acked
diligence in presenting this claim is anply supported by the
record. Swaf f or d, 828 So. 2d at 977-78. The record
affirmatively shows that Defendant was aware of the information
that he clains the State suppressed. |In her sworn statenment to
M. Rabin taken on June 26, 1984, Haines states that she was
arrested for prostitution on Ei ghth Street about three nonths
earlier but that she could not renmenber an exact date. (PCR4.
340) Def endant had this statenment prior to trial and used to
i npeach Haines at trial. (DAR.  2419-21) The arrest report
Def endant admitted at the evidentiary hearing indicates that
Haines was arrested on E ghth Street for prostitution on
February 22, 1984, slightly nore than three nonths before the
st at enent. (PCR4. 162) Thus, the record reflects that the
i nformati on about the February arrest under the nanme of Haines
was di scl osed. The only connection that Defendant showed

bet ween Haines and the August 1984 arrest under the nane of
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Harvey was that both of these charges were disposed of in the
course of the sane jail arraignnent. (PCR4. 924-25) As such
had Defendant exercised diligence in seeking information
regarding the February arrest, he <could and should have
di scovered evidence about the August arr est years ago.
Ri echmann, 32 Fla. L. Wekly at S136-37. Under these
circunstances, the lower court properly rejected the claim as
barred. 1t should be affirmed.

Even if the claim had been properly presented bel ow and was
not barred, Defendant would still be entitled to no relief. To
denmonstrate entitlenent to relief under Brady, a defendant nust
pl ead and prove: “[1] The evidence at issue nust be favorable to
the accused, either because it is excul patory, or because it is
i npeaching; [2] that evidence nust have been suppressed by the
State, either willfully or inadvertently; and [3] prejudice nust
have ensued.” Way v. State, 760 So. 2d 903, 910 (Fla. 2000);
see also Allen v. State, 854 So. 2d 1255, 1259 (Fla. 2003);
Maharaj v. State, 778 So. 2d 944, 953 (Fla. 2000). To show that
prejudice ensued, a defendant nust show that there is a
reasonabl e probability that the result of the proceedi ng woul d
have been different had the State disclosed the evidence.
Al len, 854 So. 2d at 1260; Wiy, 760 So. 2d at 913. Mor eover,

this Court has held that a Brady claimis unavailing when the
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defendant was aware of the existence of the evidence.
Ri echmann, 32 Fla. L. Wekly at S137; Davis v. State, 928 So. 2d
1089, 1116 (Fla. 2005); Mharaj v. State, 778 So. 2d 944, 954
(Fla. 2000) (“Although the *due diligence requirenent is absent
from the Supreme Court's nobst recent formulation of the Brady
test, it continues to follow that a Brady claimcannot stand if
a defendant knew of the evidence allegedly wthheld or had
possession of it, sinply because the evidence cannot then be
found to have been wthheld from the defendant.”)(quoting
Occhicone v. State, 768 So. 2d 1037, 1042 (Fla. 2000)).
Applying these criteria, the | ower court properly rejected this
claim

Defendant failed to prove that the evidence was favorable
to him To be considered favorable evidence, the evidence nust
negate the defendant’s guilt, negate the defendant’s puni shnent
or inmpeach a state witness at trial. Maharaj, 778 So. 2d at
953-54; see also United States v. Bagley, 473 U S. 667, 676
(1985). Here, Defendant appears to assert that the arrests
could have been used to inpeach Haines by showi ng threats and
prom ses nmade by the State. However, Defendant failed to prove
that the arrests would have been adm ssible for such a purpose.

Cenerally speaking, wtnesses mnmay only be questioned

concerning the nunber of their convictions for felonies and
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crinmes involving dishonesty or false statenent. §90. 610, Fl a.
Stat. If the witness received a wi thhold of adjudication or was
not ot herw se convicted, the witness may not be questioned about
t he subject. State v. MFadden, 772 So. 2d 1209 (Fla. 2000)
Wiile there is a |limted exception for State w tnesses under
pendi ng investigation or charges, that exception is based on the
expectation of a benefit to the wtness from the State.
Breedl ove v. State, 580 So. 2d 605, 607-09 (Fla. 1991). Bef ore
any information about crimnal conduct may be used to inpeach,
it nmust be shown that the arrest is actually of the person who
is being inpeached. See Cummings v. State, 412 So. 2d 436, 438-
39 (Fla. 4th DCA 1982)(requiring possession of a certified copy
of judgnent of conviction before question about nunber of priors
adm ssible); Peterson v. State, 645 So. 2d 10 (Fla. 4th DCA
1994) (relaxing need for certified copies of convictions only
because the defendant was not questioned about conviction that
was asserted not to belong to defendant); see also Sinkfield v.
State, 592 So. 2d 322 (Fla. 1st DCA 1992)(requiring proof that
person naned in prior conviction was defendant before prior
convi ction adm ssible).

Here, Haines testified that she was arrested nunerous tines

and that she used the alias Shannon Harvey during sone of those
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arrests.* (PCR4. 465-67) However, she was unable to state when
and where she was arrested. (PCR4. 465-67) Defendant presented
evi dence that others were using the Shannon Harvey alias when
arrested. (PCR4. 826-36) As such, the nere fact that an arrest
was under that nanme did not show that the arrest belonged to
Hai nes. Defendant also did not present any evidence that either
of the arrests about which he conplains resulted in a
convi cti on. Moreover, these arrests were not for felonies or
m sdeneanors involving dishonesty or false statenent. (PCR4.
162-64) Even Haines could not say that anyone involved in these
arrests knew of her connection to this matter or gave here any
benefit. (PCR4. 467) Al of the prosecutors stated they had no
menory of this arrest but that they never gave Haines any
benefit. The only evidence about the disposition of these
matters was that they were disposed of in the normal course
(PCR4. 924-25, 943-44, 951)

Because Defendant did not show that a connection between
Hai nes and the arrests, that the arrest resulted in a conviction
for a felony or msdeneanor involving dishonesty or false
statenment or that Haines expected or received a benefit, he

failed to show that the informati on woul d have been adm ssi bl e.

* Haines testified that it was her routine practice to use false
i nformati on about her nane, date of birth and social security
nunber when arrested. (PCR4. 465-67) Thus, her use of an ali bi
was not linked to her testinony in this matter.
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However, inadm ssible information does not support a Brady
claim Wod v. Bartholomew 516 U S. 1, 56 (1995); Breedlove
v. State, 580 So. 2d 605, 607-09 (Fla. 1991). The denial of the
clai mshoul d be affirnmed.

In an attenpt to show that this information could have been
used, Defendant asserts that evidence about this arrest was
consistent with Haines' assertions in her affidavit that she was
threatened and pressured into testifying against Defendant.
However, the |lower court found that the affidavit was “prinmed by
[ Def endant’s] investigator” and that Haines’ testinony in
support of the affidavit was not credible. (PCR4. 374) Thi s
Court defers to such factual findings and credibility
determ nati ons when they are supported by the record. Darling v.
State, 2007 Fla. Lexis 1233, *22 (Fla. Jul. 12, 2007); Arbel aez
v. State, 898 So. 2d 25, 32 (Fla. 2005)(quoting Sochor v. State,
883 So. 2d 766, 781 (Fla. 2004)); Porter v. State, 788 So. 2d
917, 923 (Fla. 2001).

Here, the record fully supports the findings. Hai nes and
Wal sh both testified that he worded the affidavit. (PCR4. 506
818) In seeking to have the California court refuse to honor
the certificate of materiality, Defendant used a threat of
perjury to convince Haines to stick to the affidavit:

And in the Florida Suprenme Court pending, there is a
passage there where the State takes the position they
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won't charge her wth perjury if she cones and
testifies in accordance wth the affidavit she’s
al ready given. The prosecution out there had been
threatening her which is also sort of adding to her
concern about |eaving her three kids and running the
risk that sonething could happen to her Dbecause
they’ve indicated even though she's entitled to
i mmunity, they’re saying she’'s not entitled to
immunity from perjury charges if she takes the stand
and testifies contrary to the affidavit that she's
al ready si gned.

(PCR4. 992)° NMreover, Haines adnmitted that she believed that
Def endant was the father of her oldest child. She al so
repeatedly contradicted herself during her testinony. She first
stated that the only true statenent she ever gave was her
original sworn statenent to Sam Rabin, recanting an alibi she
had previously given. However, Haines later admtted that
Def endant had confessed to her that he was on Key Biscayne on

the night of the nmurder, with a group of the same conposition as

the victinms, and that he had a fight with a Latin male, |ike M.
Napol es. Hai nes originally denied ever being in Florida again
after she testified. Yet, she later admtted that she was in

Florida later to get married. The length of that stay varied as

Hai nes testified. Hai nes clained that M. Rabin had pressured

> While Defendant has clained that he was merely communicating
the State’s position to ensure that Haines would w thstand cross
exam nation, Defendant’s statenents to the California court are
inconsistent with this position. The State’s position has
al ways been that the affidavit was false and Haines would be
committing perjury by testifying consistent with the false
af fidavit. Defendant threatened Haines wth perjury for
recanting the false affidavit.
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her to get her to add to her testinony. Yet, she later stated
that this pressure amount to no nore than two phone calls,
during which M. Rabin nerely stated that he believed she knew
nmore than she had divul ged. Hai nes clainmed to have |ied about
Def endant confessing to her to get M. Rabin to | eave her al one.
However, telling a prosecutor that a defendant confessed to you
is hardly a way to convince a prosecutor to |eave you alone.
Haines clained to be living with the father of her youngest
child and then clainmed that he did not really live with her.
Hai nes changed her testinony several tinmes concern which
prosecutor told her not to worry about her prostitution arrest.
While Haines had clainmed in her affidavit that the State had
prom sed her assistance wth her prostitution charges, she
admtted at the evidentiary hearing that no such promse was
ever nmade.

Because the record anply supports the determ nation that
the affidavit was not credible, it does not bolster Defendant’s

claim® The lower court should be affirned.

® Moreover, Haines testified that she was not threatened. (PCR4

487) The alleged “prom se” consisted of nothing nore than
telling Haines not to worry about her charges. (PCR4. 491, 528)
More  substanti al statenents regar di ng letting sentencing

authorities know of a witness’s assistance have been found too

insubstantial to support a Brady violation. United States v.

Curtis, 380 F.3d 1311 (11th Cr. 2004); Tarver v. Hopper, 169

F.2d 710 (11th Cir. 1999); MC eskey v. Kenp, 753 F.2d 877, 882-

84 (11th Cir. 1985). Thus, even if Haines was credible, the
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Assunming that the arrests did pertain to Haines, it cannot
be said that the State suppressed the information. The February
arrest was discl osed. The only evidence that the August arrest
concerned Haines was that it was disposed of at the sane tine as
the February arrest. Thus, any investigation of the February
arrest would have revealed the August arrest. Because the
evidence was available to Defendant at the tinme of trial, it
cannot be said that the information was suppressed. Mahar aj ,
777 So. 2d at 954. As such, the denial of the claimwas proper.’

Moreover, the |ower court also properly found that any
al l eged suppression of this information would not have been
mat eri al . Def endant clainms that allowing the jury to know of
Hai nes’ alleged notive to curry favor with the State would have
affected her credibility. However, Defendant presented evidence
at trial that Haines had stated in her sworn statenment that she

had 2 prior arrests for prostitution, that she had 11

claimwas still properly denied.
" In an attenpt to avoid the fact that the information was
di scl osed, Defendant urges this Court to consider the claim as

one of ineffective assistance of counsel. However, a claim of
i neffective assistance of counsel was not presented below and is
barr ed. Giffin v. State, 866 So. 2d 1, 11 n.5 (Fla.

2003) (cl ainms presented for the first tinme on appeal are barred);
Sireci v. State, 773 So. 2d 34, 40 n.11 (Fla. 2000)(claim of
i neffective assistance of counsel logically inconsistent with a
claim of newy discovered evidence); Vining, 827 So. 2d at 211-
13 (noting that clainms are to be fully pled when raised and that
successive, untinely notions for post conviction relief nust be
based on newly discovered evidence or a retroactive change in
I aw) .
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outstanding warrants for her arrest and that the State was
making no effort to prosecute Haines on these charges. ( DAR.
2426-38) Defendant then used this evidence to argue to the jury
t hat Haines had a notive to lie and that the changing nature of
her testinmony showed that she was |ying. (DAR 3061-79) Under
these circunstances, information about these arrests would
sinply have been cunulative evidence to support the argunent
Def endant al ready presented. However, the failure to disclose
cunul ative information does not support a Brady violation.
State v. Knight, 866 So. 2d 1195, 1202-03 (Fla. 2003).

Moreover, the Jlack of materiality of this cunulative
evidence is particularly l|acking when the matter is placed in
the context of the trial. The jury was fully aware that Hai nes
had given several versions of her knowl edge of the crines:
first, providing Defendant was an alibi, then recanting the
alibi, then adding that Defendant had nmde an inculpatory
statenment the norning after the nurder and finally adding a
statenent placing Defendant at the crime scene with the victins
and admtting to the crine. During the State’s initial closing
argunent that covered 56 pages of transcript (DAR 2940-96),
Hai nes’ testinmony was only nentioned briefly. (DAR. 2991-92)
In the State’s 43 page final argunent (DAR 3087-3120), Haines

testinmony was again only briefly nentioned. (DAR.  3093- 95,
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3107-08) Moreover, the State showed that Defendant’s pal m print
was found on the roof of the victims car. (DAR 1627, 1647-48)
Def endant had told Sean Brown on the evening before the nurder
that he carried a baseball bat in his car for protection. (DAR

1731, 2930) Defendant initially told the police that he was at
hone at the tinme of the crines and had not been on Key Biscayne
for two nonth prior to the crines. (DAR 1644, 1649, 2800-01)
However, Thomas MMirray met Defendant on Key Biscayne on the
ni ght of the nurder. (DAR. 1749-54) Mor eover, O f. Carlos
Otiz had given Defendant a traffic ticket on Key Biscayne on
May 24, 1984, when Defendant was driving slowy past parked cars
with his lights off. (DAR 1768-75) Defendant had altered his
appearance by shaving off his noustache, goatee and sideburns.

(DAR. 1650, 1652, 1661, 1719, 2853-54) The handle of a bat was
recovered fromthe trunk of Defendant’s car. (DAR. 1659, 1930-
31) Blood sanples were also taken from Defendant’s car. (DAR

1932- 34, 2493-94, 2498) Bl ood stains, consistent with M.
Napol es’s blood type, were also found on Defendant’s shorts.
(DAR. 2500-06) Mreover, Ms. Rinondi identified Defendant, his
clothing and his car and described how Defendant nurdered M.
Napol es and raped her. (DAR. 2156- 2227, 2232-35) Under these
circunstances, it cannot be said that any failure to disclose

the arrests created a reasonable probability of a different
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result at trial. Br ady. The denial of the claim should be
affirmed.

Despite this evidence, Defendant suggests that the | ower
court erred in finding the arrest immaterial because the post
conviction court nmade an error of lawin failing to consider the
materiality of allegedly suppressed information from the
def ense’ s perspective. However, it is Defendant who is seeking
to induce an error of law through this argunment. In Wod v.
Bart hol onew, 516 U. S. 1, 2 (1995), the Court reversed the N nth
Circuit for considering the materiality of a Brady claim from
the perspective of the defense, stating that doing so was “a
m sapplication of our Brady jurisprudence.”

In Strickland v. Washington, 466 U. S. 668, 695 (1984), the
Court adopted the test for materiality of an alleged Brady
violation as the test for prejudice in evaluating a claim of
i neffective assistance of counsel. The Court then stressed that
t he eval uation of whether the standard was net was based on an
obj ective analysis of how the clainmed error would have affected
a rational and | awful deci si onmaker and identified the
deci si onnaker as the entity under the law entitled to determ ne
guilt or sentence. Id. at 694-95. In United States v. Bagl ey,

473 U. S. 667 (1985), the Court adopted the Strickland

formulation of the prejudice standard as the nmateriality
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standard for Brady violations. Thus, the lower court properly
did not consider the materiality of the alleged Brady violation
based on Defendant’s prospective. Instead, it properly judged
the likely affect the alleged suppression of information would
have had on a rational decision nmaker. 1t should be affirnmed.
Despite Defendant’s <clains to the contrary, Kyles wv.
Wiitley, 514 U S. 419 (1995), did not alter that the appropriate
standard | ooks at how a rational fact finder would have viewed
t he evidence. In fact, the Court discussed how the jury nay
have considered the evidence in finding materiality. 1d. at 448
(“If a police officer thought so, a juror would have, too.");
ld. at 448-49 (“While the jury m ght have understood that Beanie
meant sinply that if the police investigated Kyles, they would
probably find the nurder weapon, the jury could al so haven taken

Beanie to have been nmaking the nore sinister suggestion that the

police ‘set up’ Kyles.”) Thus, Kyles does not support the
suggestion that Brady materiality is judged from the defense
per specti ve.

Def endant next assails the lower court for comrenting that
di sclosure of the alleged arrests of Haines “would not have
resulted in a markedly weaker case for the prosecution and a
mar kedly stronger one for” Defendant. (PCR4. 379) He asserts

that the use of this |anguage indicates that the |ower court
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applied an inproper standard to determ ne whether the alleged
failure to disclose these alleged arrests was mterial

However, this is not true. In Kyles v. Witley, 514 U S 419
(1995), the Court used the sane | anguage in determ ning that the
evidence that the state had failed to disclose was material.

ld. at 429 (“Because the State w thheld evidence, its case was

much stronger, and the defense case nuch weaker, than the ful
facts would have suggested.”); id. at 441 (“Di sclosure of their
statenents would have resulted in a markedly weaker case for the
prosecution and a narkedly stronger one for the defense.”) As
the United States Supreme Court has used this sanme |anguage in
determining materiality, the lower court’s use of this |anguage
does not show that it applied an inproper standard of
materiality. This is particularly true when one considers that
the | ower court recited the materiality standard in the |anguage
Def endant admits is proper at the beginning of its analysis

(4) that had the evidence been disclosed, a reasonable
probability exists that the outcome of the proceeding
woul d have been different. . . . The Suprenme Court
defined “reasonable probability: in Wite v. State
664 So2d 242, 244 (Fla. 1995) as a “probability
sufficient to underm ne confidence in the outcone.”

Applying these principles, the court finds no
Brady violation. Thus, the Court does not find that
there is a reasonable probability that had the
foregoi ng evidence been disclosed to the defense, the
result of the proceeding would have been different.
Kyles v. \Witley, 131 L Ed 29 490, 115 S
1555(1995); United States v. Bagley, 473 US 667, 87 L
Ed 2d 481, 105 S O 3375(1985).
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(PCR4. 376-77) As the lower court stated the proper standard
for materiality and the other |anguage it used was al so used by
the United States Suprene Court, there was nothing incorrect
about the wuse of the |anguage. Defendant’s claim to the
contrary shoul d be rejected.

Def endant finally assails the lower court for failing to
consider the alleged cunulative effect of what he characterizes
as his prior Brady clainms. However, as this Court held the | ast
time this matter was before it, the need for a cunulative
anal ysis hinged on whether Defendant proved his new claim was
not barred and had sone nerit:

Finally, we agree with [Defendant] that our case
law requires cunulative analysis of newly discovered

evidence. In determning whether newly discovered
evidence warrants setting aside a conviction, a trial
court is required to consider all newly discovered

evi dence which would be adm ssible at trial and then
evaluate the weight of both the newy discovered
evidence and the evidence which was introduced at
trial to determ ne whether the evidence woul d probably
produce a different result on retrial. See Lightbourne
v. State, 742 So. 2d 238, 247 (Fla. 1999); Jones v.
State, 709 So. 2d 512, 521 (Fla. 1998). This
cunul ative analysis nust be conducted so that the
trial court has a “total picture” of the case.
Li ght bourne, 742 So. 2d at 247. However, clains of
cunul ative error are properly denied where individua
clainms have been found without nerit or procedurally
barred. See Rose v. State, 774 So. 2d 629, 637 (Fla.
2000); Downs v. State, 740 So. 2d 506, 509 n.5 (Fla.
1999).

[ Def endant] raised a nunber of alleged violations
of Brady v. Maryland, 373 U S. 83, 10 L. Ed. 2d 215,
83 S. C. 1194 (1963), in the appeal of his first
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postconviction notion. See Roberts v. State, 568 So.

2d 1255, 1260 (Fla. 1990). We concluded that one
allegation did not constitute a Brady violation
because the alleged exculpatory evidence (wtness
statenents that [Defendant] had been drinking and
taking drugs prior to the offense) was equally
accessible to the defense and the prosecution. See
Roberts, 568 So. 2d at 1260. As to the seven other
al | eged i nstances of undi scl osed excul patory evidence,
we concluded there was no reasonable probability that
the result of the trial would have been different had
t he evidence been disclosed. See id. However, if the

trial court determnes on remand that Hai nes’

testinony is credible, then the Brady clains raised in

[ Defendant’s] first postconviction notion nust be

considered in a cumulative analysis. At this tine, no

relief is warranted on this claim
Roberts, 840 So. 2d at 972. Here, the lower court denied the
new y di scovered evidence claimupon which this Court ordered an
evidentiary hearing because Haines was not credible. (PCR4
374) As noted above, this finding is supported by oonpetent,
substantial evidence. Moreover, the claim that Defendant is
bel atedly attenpting to present in this appeal is not properly
before this Court and is barred. Defendant also failed to show
that the alleged Brady material was favorable or suppressed.
Under these circunstances, there was nothing to cunul ate. The
| ower court should be affirnmed.

To the extent that Defendant is asserting that Kyles
entitles him to a cunulative analysis w thout showing his new

claimis not barred, this is untrue. In Kyles, the Court noted

that it was necessary to evaluate each item that the State
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allegedly withheld individually first to determ ne whether there
was even a Brady violation. 514 U S. at 436 n.10. Only once a
def endant showed that the other elenents of a Brady claim were
met did the Court then consider the cunulative effect of the
undi scl osed evidence in determining nmateriality. ld. at 436.

Here, the claimis barred and Defendant did not neet the first

two prongs of Brady. As such, there was no reason to determ ne
the cunulative effect of the information for materiality
purposes. As such, the lower court properly rejected this claim
and shoul d be affirmed.

Even if a cunulative analysis was necessary, Defendant
would still be entitled no relief. As seen above, this Court
directed that the cumul ative analysis was to concern Defendant’s
prior Brady clains. The prior Brady clainms were based on the
al | eged wi t hhol di ng of:

1) notes in the state attorney’'s office indicating

that the physician who treated Ms. Rinondi for the

sexual assault believed she was “too calni; 2) notes

that Rinondi received noney and was |odged in a hote
during the trial; 3) notes that shortly after her

arrest for grand theft Ri nondi contacted the
prosecutor in [Defendant’s] case to ask him to
intercede in the juvenile -case, 4) information
concer ni ng Ri nondi’ s hi story of dr ug use; 5)

information that rebuts the results of the rape-
treatment kit tests introduced at trial; 6) statenents
by witnesses that prior to the offense [Defendant] had
been drinking heavily and had used cocaine and
marijuana; 7) notes indicating that state wtness
Canmpell has a poor reputation for truth telling, used
drugs, and was a liar and a thief; and 8) information
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that one of the state's witnesses has a reputation for
vi ol ence.

Roberts, 568 So. 2d at 1260. This Court found that there could
be no Brady violation regarding item 6 because Defendant knew
whet her he had been using al cohol and drugs. I d. This Court
rejected the remaining itens because they were not material.
| d. The Federal District Court found that the paynents to
Rinondi were “merely per diem expenses, nornmally paid to state
W tnesses, while she attended depositions.” Roberts .
Singletary, 794 F. Supp. 1106, 1122 (S.D. Fla. 1992). I't
further found that Defendant’s Brady clains were unsubstantiated
and that the information was “either immaterial or already in
[ Def endant’ s] possession.” |1d.

Mor eover, Defendant anply inpeached Ms. Rinondi at trial.
He had her admt that she had used cocai ne, marijuana, Quaal udes
(DAR. 2236-39, 2242) Def endant inpeached M. Rinondi wth
i nconsi stent statenments concerning her history of drug use,
where she was living at the time of the crine, how she was
supporting herself at the time of the crinme, the position of the
wi ndows of M. Napoles’s car, whether M. Napoles acconpanied
Def endant to Defendant’s car when Defendant checked his |icense,
whether the radio in M. Napoles’s car was on prior to the
crimes, whether Ms. Rinondi screamed when she saw Defendant Kkill

M. Napoles, where the first rape happened, the nunber of blows
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t hat Defendant struck, when she was first shown the gun and
knife, and the type of knife. (DAR 239-47, 2250-52, 2253-56,
2260- 63, 2277-79, 2284-85, 2285-87, 2294, 2297-99, 2300-04,
2308-12) He also pointed out that Ms. Rinondi had not disclosed
the second rape for nonths after the crines and provided
i nconsi stent statenments about whom she told and when she
di sclosed it. (DAR. 2329- 35) Def endant also called Cherie
Gllotte, lan Riley and Tech. Steve Evans to show that Ms.
Ri nondi had made inconsistent statenents about the crine. (DAR
2689- 90, 2700-01, 2724-27, 2730-32, 2739-41)

While Defendant relies upon Dr. Rao’'s disbelief of M.
Rimondi, one wtness is not permtted to comment on the
credibility of another. See Feller v. State, 637 So. 2d 911, 915
(Fla. 1994). As such, this statement would not support a Brady
claim Wod v. Bartholonew, 516 U. S. 1 (1995)(inadm ssible
facts do not support a Brady clainm. Mor eover, Det. Vasquez
testified that Ms. R nondi was very cal m and qui et when she was
interviewed at the police station the norning of the nurder.
(DAR.  1634) As such, this <claim was properly denied as
meritless and does not support a cunulative error analysis.
Downs. The cl ai m shoul d be deni ed.

Gven the limted usefulness of the Brady material, the

extensive cross examnation of M. R nondi at trial and the

89



ot her physical evidence, the added effect of the mninmal changes
in Haines’ testinony does not show that Defendant is entitled to
any relief even when the clains are considered cumul ati ve.

Mor eover, what Defendant is actually seeking to do in the
guise of a cunulative analysis is to relitigate his prior Brady
claim As noted above, the Brady <claim that Defendant
originally litigated was that the State paid R nondi. Havi ng
failed to prove that claim Defendant now asserts that Ri nondi
could have been inpeached not with having received noney but
with her desire to obtain noney. However, this Court has held
that it is inproper for a defendant to attenpt to relitigate a
previously rejected claim on other grounds in the guise of a
cunul ati ve anal ysi s. Wight v. State, 857 So. 2d 861, 868-69
871 (Fla. 2003). As such, Defendant’s attenpt to change his
original Brady claim and have the new claim considered as part
of a cumulative analysis does not entitle Defendant to any

relief. The |ower court should be affirned.
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CONCLUSI ON

For the foregoing reasons, the denying the successive
nmoti on for post conviction relief should be affirned.
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