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PRELI M NARY STATEMENT

Thi s proceeding invol ves the appeal of the circuit court’s
denial of M. Roberts’ second notion for post-conviction relief.
The circuit court denied M. Roberts’ clainms foll ow ng an
evidentiary hearing. Wile this appeal was pending, this Court
granted M. Roberts’ request for a remand to get the facts. In
t hose proceedings in circuit court, new information surfaced
that required the filing of a third notion for post-conviction
relief. This Court granted a relinquishnment of jurisdiction to
permt consideration of that nmotion. The circuit court
conducted an evidentiary hearing on the third notion. After
permtting witten closing argunents, the circuit court granted
post - conviction relief and ordered a resentencing by a newy
impaneled jury. Citations in this brief to designate references

to the records, followed by the appropriate page nunber, are as

fol | ows:

“R___ 7 - Record on appeal to this Court in first direct
appeal ;

“PGRl1. 7 - Record on appeal to this Court from denia

of the first Mdtion to Vacate Judgnent and Sentence;
“PGR2. __ 7 - Record on appeal to this Court from 1996
summary deni al of the second Mdtion to Vacate Judgnent and

Sent ence;



“PCGR3. 7 - Record on appeal to this Court from denia
of the second Motion to Vacate Judgnment and Sentence foll ow ng
remand by this Court for evidentiary hearing;

“SPC-R3. 7 - Supplenental record on appeal follow ng
relinqui shnent of jurisdiction to consider third Mdtion to
Vacat e Judgnent and Sent ence;

“PGR4. 7 - Record on appeal in the current appeal
following the evidentiary hearing conducted during 2004.

Al'l other citations will be self-explanatory or wll
ot herwi se be expl ai ned.

REQUEST FOR ORAL ARGUVENT

This is an appeal fromthe denial of post-conviction relief
in a capital case followng an evidentiary hearing. This Court
has al l owed oral argunent in other capital cases in a simlar
procedural posture. A full opportunity to air the issues
t hrough oral argunent is necessary given the seriousness of the
clainms and the issues raised here. M. Roberts, through

counsel, respectfully urges the Court to permt oral argunent.
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| NTRODUCT| ON

Ri ckey Bernard Roberts was convicted of first-degree
murder on the basis of the testinony of Mchelle Ri nondi, who
claimed she witnessed the nurder, and the testinony of Rhonda
Hai nes, who clainmed M. Roberts confessed the nurder to her
(Rinondi testinmony R 2120-2361; Haines testinony R 2368-2467).
M. Roberts testified in his behalf and refuted the testinony of
both Ms. Rinondi and Ms. Haines (Roberts testinmony R 2744-
2872).' In closing argunment, the trial prosecutor acknow edged
that the case canme down to whomto believe (R 2945)
(“Utimately, you have to decide who is |lying and what they have
to gain or to lose by comng in this courtroomand lying.”).
After hearing the testinony of Mchelle R nondi, Rhonda Hai nes,
and Ri ckey Roberts, the jury deliberated twenty-three hours over
t hree days before convicting M. Roberts.

Ms. Rinondi was a sixteen-year-old runaway who supported

hersel f through prostitution (R 2121).2 Ms. Rinondi testified

! It was the defense’s theory that one or both of M.

Rinmondi’s male friends who had viol ent tenpers, Manny Cebey or

Joe Ward, killed M. Napoles, perhaps out of jealousy, and then

had Ms. Rinondi pin the blame on M. Roberts, a passerby who

fell into their trap when he stopped for a hitchhiking M.

Ri nondi (R 1557).

2 In his 1989 notion to vacate, M. Roberts presented a Brady

cl ai m prem sed upon undi scl osed i npeachnment of Ms. R nondi.

Shortly before M. Roberts' trial, Ms. R nondi had been charged

with grand theft in Dade County (R 664). However, she received
1



that in the early norning hours of June 4, 1984, she was with
George Napoles in a parked car when M. Roberts cane up to the

car and killed M. Napoles with a baseball bat and raped her.?3

pretrial intervention. The defense was precluded from

i mpeaching Ms. Rinondi with the pending charge (R 665).

However, what neither the judge nor the defense knew was that
the State had previously placed conditions upon Ms. Rinondi. In
an August 28, 1984, letter to Rinondi’s father, the prosecutor
stated, “Mchelle has agreed to abide by these conditions and |

trust that she will live up to her commtnents. |In the event
the situation changes or Mchelle fails to maintain regul ar
contact with you or I, then | shall be in contact with you to

take further action.” (PC-R 277). The State held this threat
to take further action over Ms. Rinondi's head. This went
undi scl osed to the defense and to the jury (PG R2. 47).

The State also failed to disclose that Ms. Rinondi was
frequently calling M. Roberts' prosecutor and demandi ng noney.
Notes contained in the State Attorney's Roberts file which were
di sclosed to M. Roberts during postconviction proceedi ngs
provi de excul patory information that was not disclosed to tria
counsel . Several of these exhibits reflect Mchelle R nondi's
desire for noney from M. Roberts' prosecutor, Sam Rabin (PC-R2.
47-48). One phone nessage provided: "Samcall Mchelle 271-
9855 (Money)" (PC-R 271). Another docunent included a phone

message to "Sant from"Mchelle Rinondi" "Re: noney" (PGR
272). Yet another nessage provided: "Mchelle R nondi --
Holiday Inn 324-0800 -- I'Il tell her to be here @10:00 a. m

have to give her noney" (PC-R 273). dearly, such action by
Ms. Rinondi reflected her desire for noney in return for her
t esti nony.

M. Roberts’ Brady claimwas summarily denied in |ight of
Ms. Haines’ testinony. At that time, M. Roberts had not
| earned of any withheld Brady material as to Ms. Haines.
3 O her Brady material presented in 1989 concerned Ms. Rinondi’s
exam nation by Dr. Valerie Rao, an associ ate nedi cal exam ner,
who provi ded services at the Rape Treatnent Center. 1In the
| atter capacity, she saw Ms. Rinondi on June 4, 1984, at 8:20
a.m (R 2529-30, 2543-44). According to an undi scl osed
statement by Dr. Rao which was not heard by the jury, she
“didn’t believe Vs story -- can’'t believe anyone who w tnessed
hom ci de -- not as upset as woul d’ve thought -- very cool and

2




Ms. Haines testified at trial that she had been M.
Roberts’ girlfriend in June of 1984, and that she had a
di scussion with M. Roberts on June 4, 1984, in which he said he

t hought he had killed a nman:

collected” (PC-R 247). Dr. Rao, in fact, found Ms. R nondi’s
story so incredible she had to confirmthat there had been a
hom cide with the nmedical exam ner (PC-R 248). This too was
found insufficient in light of Ms. Haines testinony (PCR 342,
452).



Q Tell nme what tinme he nentioned this,
approxi matel y?

A It was about noon, around noon.
Q About noon?

A Uh- huh.

Q This is on Monday, the fourth?
A Yes.

Q Tell the jury please exactly what Rick said
to you about noon on Monday the fourth?

A | think I killed sonebody and | asked himif
it was a man or wonman and he said a man and that was
it, because | really didn't believe him so | didn't
push it no nore.

Q He sai d he thought he had kill ed sonmebody?
Yes.

You asked himif it was a man or wonman?
Yes.

And he said it was a man?

Uh- huh.

o »>» O >» O »F

Did you press himfor any nore details about
t hat ?

>

No.

Q Did he volunteer any nore details at that
time?

A. No.



(R 2380-81). Ms. Haines also testified that she had initially
told the police that M. Roberts had been with her at the tine
of the nmurder, but she dropped that story in June after the
police incarcerated her alleging that she was an acconplice to
the nmurder. She secured her release by telling the police that
she did not know M. Roberts’ whereabout at the tine of the
murder. She then maintained that, in fact, she did not know
anyt hi ng about the nmurder. She testified that at that point in
tinme--the early sumrer of 1984--she was lying to the police
about her know edge and about her crimnal record. She told
themthat she had only two arrests (R 2439).% But as she
explained in her trial testinmony, in fact, she had el even
fugitive warrants in Fort Lauderdale at the tinme (R 2435). M.
Hai nes then testified that when she ultimtely agreed to testify
agai nst M. Roberts, no prom ses were nade by the prosecution in

order to get her assistance:

4 Ms. Hai nes gave a sworn statenent to the police on June 26,

1984, in which she stated that she had two prior prostitution
arrests, one three nonths before in Dade County and one in Fort
Pierce (PC-R4. 298). During cross-examnation at M. Roberts
trial, Ms. Haines adnmitted that when she nade this statenment she
was lying, “I had eleven other arrests” (PC-R4. 298). She then
acknow edged during cross-exam nation at trial that she was
“currently a fugitive fromjustice out of Fort Lauderdale on

t hose el even fugitive warrants” (PC-R4. 305). At no tine did
the State indicate that Ms. Haines' testinony in this regard was
i ncorrect.



Q Did any prosecutor or anybody, any police
officer, threaten you or prom se you anything for you
to tell what Rick said to you about what happened?

A. No.

Q Did you get any special favor or anything
like that?

A No.

(R 1691-92).

At the 2004 evidentiary hearing, M. Haines testified
that her testinony at M. Roberts’ trial was false. She
expl ained that she in fact was told not to worry about the
el even out standi ng warrants by one of the prosecutors (PG R4.
471-72).° She understood that the charges pending agai nst her
woul d be taken care of (PG R4. 472). She also reveal ed that
after her release fromjail in late June of 1984, she was

arrested a nunber of additional tines between her June 26'"

> One of the trial prosecutors, Judge Leonard G ck,
testified that he believed that the existence of the el even
warrants was a nmatter that he woul d have del ved into before the
trial. Had it been determ ned that the el even warrants did not
exi st, Judge Gick testified that he woul d have been obli gated
to correct the testinony in that regard (PC-R4. 850). Since the
testimony was not corrected, Judge Aick indicated that it was
appropriate to assune that his understanding at the tinme of
trial was that his investigation into the matter led himto
believe the el even warrants for Ms. Haines’ arrest did in fact
exi st (PC-R4. 850-51).

Moreover, M. Roberts’ trial counsel *cross-exam ned her
vi gorously” regarding the el even outstanding warrants (PG R4.
854). Had Judge Gick known that the warrants did not exist, he
woul d have brought that fact out in order to counter the
defense’s line of attack (PC-R4. 855).

6



statement and Thanksgiving of 1984.° Wen she was arrested she
“used different nanes” (PG R4. 466). One of the nanes she used
was Shannon Harvey (PC-R4. 466).

In fact, the evidence presented in 2004 established
that records of the large majority of the el even outstanding

warrants had di sappeared.’ According to the evidence that the

6 At the end of Novenber, Ms. Haines left Florida and went to
her nother’s residence in Arizona after she | earned she was
pregnant (PC-R4. 468). Soon, Sam Rabin, M. Robert’s
prosecutor, started calling her in Arizona. He knew about the
prostitution charges against her (PGR4. 534). To get himoff
her back, Ms. Haines finally told himwhat he wanted to hear
(PGR4. 469). In return for telling himwhat he wanted to hear,
i.e. M. Roberts had told her he thought he killed soneone, M.
Rabi n said, “Rhonda, don’t worry about your past arrests or
anything, don’t worry about nothing” (PC-R 471). Every tine
Ms. Haines traveled to Florida to testify against M. Roberts,
she “didn’t know if they [the charges] were taken care of or
not, so |l was still scared. | was scared every tinme | went down
to Mam to testify cause | didn't know if they were going to
throwne in jail or not” (PC-R4. 504). After she testified

agai nst M. Roberts, M. Haines understood that the charges

agai nst her were taken care of (PG R4. 472).

! The State has taken different and conflicting positions

about these 11 outstanding warrants. M. Howell, the trial
prosecutor who represented the State at the evidentiary hearings
in 1997 and 2004 as well, testified in 1997 that there were

el even out standi ng charges against Ms. Haines at the tinme of her
testinmony in 1985:

Q Do you recall when the first time that you
| ear ned about her allegation of outstanding charges
i n Broward County?

A. Very vividly. | probably recall that as nuch as
anyt hi ng el se about this case.

Q And when was that?
7



State presented, four Broward County arrests could be | ocated on
an NCI C rap sheet which the State clainmed concerned Rhonda

Hai nes. There was sone confusion as to whether two of those
arrests were actually separate arrests or the sane arrest
entered twce (PC-R4. 873). However, two of the arrests were

di sposed of on Cctober 12, 1988 (PC-R4. 877). According to the

court records in the case, a Rhonda WIIlians who was al so known

A. That was in her deposition and | think it was
Cctober. | may not be correct on this, but Cctober
of 1985, immediately prior to the trial is when |
first learned of the allegations of eleven

out standi ng prostitution warrants or charges or
sonmething like that in Broward.

(PG R3. 705-06). M. Howell was adamant that the el even charges
“were still pending at the tinme of trial” (PC-R3. 707). But in
2004, M. Howell gave conflicting testinony when he swore that
he did not believe that there had been el even outstandi ng
arrests:

Q Do you have any know edge as to when the
ot her seven charges that Ms. Haines has indicated
was pendi ng agai nst her?

A. | don’t think they were. | think she was
m st aken. Maybe she had other arrests at sone tine.
She had other arrests maybe in Ol ando. Maybe there
was sonething el se. But there were not - - at | east
on the NCIC - - there were four arrests.

|’ m not sure how many charges were totaled in
those four arrests. You know, maybe six or seven
charges, but | don’'t think she had el even cases in
Broward, ever.

(PG R4 726-27).



as Rhonda Casteel signed a guilty plea spelling her first nane
as “Ronda” (PC-R4. 173). As the State w tness acknow edged he
had no recollection of Ms. Haines ever using the alias of Rhonda
Casteel (PG R4. 879). Moreover, records fromCalifornia showed
t hat Rhonda Haines was in California in 1988. She was arrested
on March 8, 1988, on April 14, 1988, June 3, 1988, and June 21,
1988 (PG R4. 221-22). She appeared in court for the disposition
of one the cases on Septenber 22, 1988, and received probation
(PG R4. 222). She appeared in court for disposition in another
case on Cctober 14, 1988, and received credit for 95 days in
jail (PG R4. 221). Thus, the records show that the two cases
di sposed of on Cctober 12, 1988, did not involve Rhonda Hai nes.
In any event, the State conceded in circuit court that somewhere
between 7 and 9 of the el even cases from Broward County had
di sappeared without a trace.

Moreover, the record also revealed that the State was
aware of Ms. Haines’ alias and her arrests in Dade County using

t he nanme Shannon Harvey.® M. Roberts’ trial attorney testified

8 In 2004, M. Roberts introduced evidence that denbnstrated

t hat Rhonda Hai nes was arrested on August 16, 1984, under the
name Shannon Harvey - this was after M. Roberts’ arrest and
whi |l e the charges agai nst hi mwere pending. The “Jail Booking
Record” introduced as Def. Ex. N concerned Ms. Haines and
supported the statenent in her 1996 affidavit and in 2004
testinony that she had been arrested in Dade County, that the
State was aware of the arrest, and took care of it and a prior
arrest under the nane Shannon Harvey from February of 1984 for
9



that the State did not advise himof M. Haines’ alias, Shannon
Harvey (PC-R4. 892-93).° The investigator used by M. Roberts’
collateral counsel also testified that as of 1996 when he
| ocated Ms. Haines and interviewed her, the State had provided
no information regarding her arrest in 1984 under the nane
Shannon Harvey (PC-R4. 815). It was not until the 1997
evidentiary hearing that the State introduced this docunent into
evi dence wi t hout expl anation (PC-R4. 201, 204, 728-31).%

When this evidence is properly anal yzed under the
controlling Brady standard, it is clear that the State did not
di scl ose that Rhonda Hai nes had been arrested in Dade County for
prostitution on August 16, 1984, while using the nane of Shannon
Harvey (PC-R4. 204). Simlarly, the State did not disclose that
the case, along with a prior from February 23, 1984, had been

di sposed of without jail tinme on August 22, 1984, during the

her. This had been a denonstration of the State’s power and
ability to assist her.

o Judge G ick acknow edged he believed that under Brady he

woul d have been obligated to disclose Ms. Haines’ alias, i.e.
t he name Shannon Harvey, had he been aware that M. Hai nes had
been using it (PC-R4. 852).

10 Certainly during the June 25, 2004, proceedings, WIIiam
Howel I, the trial prosecutor who was al so | ead counsel for the
State during these proceedi ngs, expressed surprise at the
document that he had introduced into evidence in 1997 (“MR
HOWELL: May |. \Where did this docunent cone fron? MR MCCLAIN:
You introduced it into evidence back in 1997. MR HOWNELL:

did? MR MCCLAIN. The State did.” T2. 128).

10



time period that charges were pendi ng agai nst M. Roberts, and
his prosecutor was trying to get Ms. Haines to testify against
him This was clearly information that was favorable to M.
Roberts that was not disclosed until after M. Roberts had filed
his current notion to vacate and until after this Court had
ordered an evidentiary hearing on that notion.

When the proper Brady materiality standard is applied
to this previously undi sclosed favorabl e infornmation
cumul atively with the previously presented Brady information
that was known to the State, but that was not disclosed to the
defense, it is clear that a newtrial is warranted. This is
particularly true given the jury' s struggle to reach a verdi ct
even without the information that inpeached the two wi tnesses
upon whom the case was built. Here the circuit court failed to

apply the proper Brady analysis.
STATEMENT COF THE CASE

a. Procedural History

On June 6, 1984, M. Roberts was arrested on first
degree murder charges. On June 21, 1984, a Dade County G and
Jury indicted M. Roberts for the first degree nurder of George
Napol es, sexual battery of Mchelle R nondi, and two counts of
robbery and ki dnapping of Mchelle Rinondi (R 1). On June 26,

1984, M. Roberts pled not guilty.

11



M . Roberts was provided court appointed counsel.

Before trial, there were a nunber of changes in counsel due to
conflicts and scheduling problens (PC-R3. 4-7). Thonmas Scott
was appoi nted as counsel for M. Roberts on July 13, 1984 (PC
R3. 5). He remained counsel until January 30, 1985, when three
days before the then scheduled trial he was forced to w thdraw
due to conflict arising over the State’'s |last mnute disclosure
that it had secured incul patory evidence from Rhonda Hai nes (R

105) . 1

1 On Decenber 31, 1984, a subpoena was issued by the State
for Ms. Haines to appear at M. Roberts’ trial set for January
28, 1985. On January 25, 1985, prosecutor Rabin first disclosed
to the defense that Ms. Haines would testify as to a statenent
M . Roberts supposedly nade to Ms. Haines. However, Rule
3.220(a)(1)(iii) provided in 1985 that the prosecutor was
required to disclose within fifteen days of a demand “the
substance of any oral statenments nade by the accused.

.together with the nane and address of each witness to the
statenments.” (Qoviously, the Rule was viol ated; however, M.
Roberts was given a continuance because his trial |awer, Thonmas
Scott, was forced to withdraw because of a conflict arising from
this late disclosure. As explained in the notion to withdraw,
“[w hen defense counsel inquired of the State as to whether the
Governnent coul d advi se where Rhonda Hai nes was | ocated, the
State announced it did not know, that she calls in weekly from
an unknown place” (R 101).

Sam Rabi n, the prosecutor in January of 1985, was called
at the July 1997 evidentiary hearing by the State. Rabin
testified in cross-exanm nation concerning his contact with M.
Haines in late 1984: “Q Do you recall ever having her
address? A. Again, | don’'t have an independent recollection of
it, but if she left the State of Florida and she is sonebody
that we wanted to have on the witness list, we certainly would
have her address.” (PC-R3. 685). He later elaborated, “l don't
have any recollection, but as | told you if the State intended

12



After Scott withdrew, Kenneth Lange was appointed to
represent M. Roberts (PC-R3. 5). On Cctober 18, 1985, Lange
deposed Ms. Haines. |In this deposition, she testified that she
had el even outstanding arrest warrants for prostitution in

Broward County (PC-R3. 706).%2

on using her as a witness, the State woul d have kept track where
she was” (PG R3. 687).

12 In this deposition, Ms. Haines testified as foll ows:

A See, | have el even warrants out for ny
arrest in Fort Lauderdale.

Q You have el even arrest warrants?

A. Um hum

Q Qut for you in Fort Lauderdal e?

A. Um hum

Q And is that exactly eleven? O twelve or -
A. It could be nmaybe a couple | ess than el even,

but | know its around el even.

Q Coul d be a couple of nore than el even?
A. | don’t know.
Q El even i s your best guess. Active arrest

warrants you have in Fort Lauderdal e?
A. Yes.
(Cctober 18, 1985 Depo. O Rhonda Hai nes at 4-5).

13



M. Roberts was tried before a Dade County jury in
Decenber of 1985. Mchelle Rinondi and Rhonda Haines testified
for the State. M. Roberts testified on his own behalf and
di sputed the testinony of Ms. Rimndo and Ms. Haines. 1In his
cl osing argunent, the prosecutor acknow edged that the case was
one of credibility - “Utimately, you have to decide who is
I ying and what they have to gain or lose by comng in this
courtroomand lying” (R 2945). Once the case had been
submtted to the jury, lengthy deliberations ensued. After a
consi derabl e passage of tine, the jury requested a jury view (R
3194). Shortly after the jury view, a guilty verdict was
returned. Al together, the jury deliberated for twenty three
(23) hours over three days before returning a verdict of guilty
of first-degree nmurder, sexual battery, and ki dnapping (R
3206) .

At the penalty phase proceeding, the jury, by a vote
of seven to five (7-5), recommended that M. Roberts be
sentenced to death for the first-degree nurder conviction.

Thereafter, the circuit court inposed a sentence of death.®®

13 On April 7, 2000, Judge Sol onon testified that he had
contacted the State on an ex parte basis and asked that an order
sentencing M. Roberts to death be prepared for his signature.
Judge Sol onon acknowl edged that he had in fact followed the sane
procedure he used in State v. R echmann. Prior to April 7,
2000, Judge Sol onon had not disclosed this fact. This
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According to the witten findings, the aggravating
ci rcunstances found were as follows: (1) M. Roberts has
previ ously been convicted of a violent felony; (2) M. Roberts
was under sentence of inprisonnent; (3) the nurder was comm tted
while M. Roberts was engaged in the crine of sexual battery
(this aggravator was entirely dependent upon Ms. Rinondi’s claim
that she was raped); and (4) it was especially heinous,
atrocious and cruel (this aggravator was dependent upon the
testinony of both Ms. R nondi and Ms. Hai nes).

On direct appeal, M. Roberts’ conviction and sentence

of death were affirnmed. Roberts v. State, 510 So. 2d 885 (Fla.

1987). On Septenber 28, 1989, during the pendency of a death
warrant, M. Roberts filed a Rule 3.850 notion. On Cctober 19,
1989, M. Roberts supplenented his notion to vacate and incl uded
specific Brady allegations regarding the failure to disclose
favorabl e evidence related to Mchelle Rinondi. On Cctober 25,
1989, the circuit court ruled that the suppl enentati on was
proper, but concluded that the notion to vacate should be
summarily denied. A notice of appeal was pronptly filed. This
Court entered a stay of execution. Follow ng briefing and

argunent, this Court affirmed the summary denial of Rule 3.850

di scl osure subsequently led to the vacation of M. Roberts’
sentence of death.
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relief, finding as to the Brady claimthat M. Roberts had
failed to make an adequate showi ng of materiality given the

ot her evidence of guilt. Roberts v. Dugger, 568 So. 2d 1255

(Fla. 1990).
M. Roberts filed a petition for wit of habeas corpus
in the federal court. The federal district court conducted an

evidentiary hearing and thereafter denied relief. Roberts v.

Singletary, 794 F. Supp. 1106 (S.D.Fla. 1992).

On appeal, the Eleventh Circuit affirnmed. Roberts v.

Singletary, 29 F.3d 1474 (11th G r. 1994). As the Eleventh

Circuit noted in its opinion, Ms. R nondi underwent an effective
“tenaci ous cross-exam nation” -- so effective that the court
found that “further inpeachnment of R nondi with any inconsistent
stat ements woul d not have changed the outcone of the trial.”

Roberts v. Singletary, 29 F.3d 1474, 1478-79 (11th G r. 1994).

In doing so, the Eleventh Circuit relied upon M. “Roberts’
girlfriend [who] testified that Roberts told her he killed a
man.” |d.

On January 25, 1996, another warrant was signed
setting M. Roberts' execution for the week of February 22,
1996. During the exigencies of that death warrant, M. Roberts

filed an enmergency notion to vacate judgnent and sentence on
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February 20, 1996. M. Roberts presented Claiml, captioned in
the follow ng fashion:

MR, ROBERTS WAS DENI ED AN ADVERSARI AL TESTI NG WHEN
CRI Tl CAL, EXCULPATORY EVI DENCE WAS NOT PRESENTED TO
THE JURY DURI NG THE GUI LT/ I NNOCENCE OR PENALTY PHASES
OF MR. ROBERTS' TRIAL. AS A RESULT, MR ROBERTS WAS
DENIED H'S RI GHTS UNDER THE FI FTH, SI XTH, ElI GATH AND
FOURTEENTH AMENDMENTS, AND CONFI DENCE |'S UNDERM NED | N
THE RELI ABI LI TY OF THE JUDGVENT AND SENTENCE

MOREOVER, NEW.Y DI SCOVERED EVI DENCE ESTABLI SHES THAT
AN | NNOCENT MR, ROBERTS WAS ERRONEOQUSLY CONVI CTED.

(PGR2. 16). Thus, M. Roberts indicated that his clai mwas
prem sed upon his constitutional right to an adequate
adversarial testing. Wthin the body of the claim M. Roberts
expl ai ned the | egal underpinnings of the claim

The prosecutor is required to disclose to the defense
evidence "that is both favorable to the accused and
"material either to guilt or punishnent.'"” United
States v. Bagley, 473 U S 667, 674 (1985), quoting
Brady v. Maryland, 373 U S. 83, 87 (1963). Failure to
di scl ose i npeachnent evidence also results in a
violation of Brady, Gglio v. United States, 405 U.S.
150, 154 (1972), as does the failure to disclose

evi dence whi ch supported the theory of defense.
United States v. Spagnoulo, 960 F.2d 995 (11th G r.
1992). The State is obligated to correct any false
testinmony. Napue v. Illinois, 360 U S 264 (1959).

(PG R2. 16-17). Cearly, M. Roberts’ claimwas prem sed upon
an allegation that the State had violated Brady and/or Gglio.
The factual basis for the claimarose froman affidavit executed
by Rhonda Hai nes in which she described the pressure applied and

the prom ses nade by the State in order to secure her testinony
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agai nst M. Roberts. M. Haines indicated that because of the
pressure and the prom ses, she testified falsely at M. Roberts’
trial. M. Roberts argued that this was new evi dence of his

i nnocence that under State v. Gunsby, 670 So. 2d 920 (Fl a.

1996), nust be evaluated cunulatively with his Brady and Gglio
clainms, both the current clains and the previously presented
cl ai ns.

The affidavit supporting the Brady, Gglio, and GQunsby

clains provided as foll ows:

|, RHONDA W LLIAMS, being first duly sworn,
do hereby depose and say:

1. My nanme is Rhonda WIIlians but I used
to go by the nanme Rhonda Haines. In early 1984, | was
living in Mam wth Less McCullars, who I knew as
Rick. In June of that year, Rick was arrested for a
nmur der that happened on the Ri ckenbacker causeway. |
was questioned by the police about his whereabouts
during the tinme of the crime. | told the police that
Ri ck had been with ne throughout the night that the
nmur der happened, but they didn't believe me and so |
was arrested. The police charged ne with accessory
after the fact to nurder and put ne in jail.

2. After keeping nme in jail for about
three weeks, | was taken to see Sam Rabin, the | awer
who was prosecuting Rick. M. Rabin told ne that
there was no reason for ne to be injail and that if |
just told himwhat | knew he would let me go. He also
made it clear that if | cooperated with him he could
help me wth sonme outstandi ng charges I had agai nst ne
for prostitution. In fact, up until ny arrest, | had
been working as a prostitute to support nyself.

3. | then admtted to M. Rabin that | did
not know whether or not Rick was at hone with me
t hrough t he whol e night that the nurder happened.
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explained to himhow Rick was there with me when |
went to sleep around 9 p.m and that he was in bed
with ne when | woke up about 5:00 am M. Rabin said
that I would have to give hima sworn statenment with
this information in order to be released fromjail and
| did so. M. Rabin also told ne that I would have to
testify at Rick's trial. He also nade it clear that
he could and would put ne in jail again and prosecute
me, too, if | didn't cooperate with him

4. After M. Rabin had nme rel eased, |
began visiting Rick at the jail. | also met with his
defense attorneys and answered all their questions.
told themthe truth. On the night of the nurder, Rick
was at honme when | went to sleep at 9 p.m and he was
also there in bed with me when I woke up at 5:00 am
Ri ck never told ne that he killed anyone.

5. | continued to work the streets up
until around Thanksgi ving 1984. Because | had nany
pendi ng charges in Broward County, | was only worKking
in Dade. The police knew who | was and ny connection
to Rick's case. They constantly harassed ne. | was
arrested many tinmes and then told by Sam Rabin that he
woul d make things better for me if | would just help
him M. Rabin also found out about ny outstandi ng
charges in Broward and told ne that he could have them
taken care of if | would cooperate with himon Rick's
case. M. Rabin seemed convinced that | knew nore
about Rick's case than | did. At this tine | was also
doi ng way too rmuch cocaine and | was pregnant. By
Thanksgi ving | was several nonths al ong.

6. Al'l of this constant police pressure
got to ne and | left Florida and went to ny nother's
in Arizona. M. Rabin starting calling ny nother's
house and pressuring nme again. | lied at trial and
said Rick had called ne in Arizona. |In fact, Rick
never called nme in Arizona. | told ny nother what M.
Rabin was cal ling about and all the pressure he was
putting on me. Her advice was to tell him sonething
to get himoff ny back. | finally just took her
advice. | told M. Rabin that R ck had told ne that
he thought he had killed sonmebody. However, that did
not satisfy M. Rabin. He kept saying "I know you
know nmore." | knew he woul d take care of all the
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prostitution charges, and that | would not have to
worry about an accessory charge, and that | woul d

finally be left alone, if | just gave M. Rabin what
he wanted. So over tine | would add to the story
whenever M. Rabin would say "I know you know nore."

He woul d suggest things that | would then say |
remenbered and add to the story.

7. In 1985, | testified at a deposition
and at Rick's trial. M testinony was false.
testified the way that | did because M. Rabin would
not | eave nme al one and because he said he could take
care of the pending charges like he did with ny Dade
arrests. He wore ne down with his constant pressure
for a "better” story. | was tired and afraid for
nmyself, and so | i ed.

8. M. Rabin was good on his word. After
| testified, the Broward County charges di sappeared.
However, | was so guilt ridden when | got back to
Arizona that | started doing cocaine again big tine.
| really fell apart. | just wanted to forget about
what | had done. | put Rick out of ny m nd and
avoi ded all contact with ny past in Florida. | even
stopped using the name Rhonda Hai nes.

9. | have recently had the chance to
review the sworn statenent that | made to Sam Rabi n on
June 26, 1984 and it is true and correct. | answer ed

all of his questions truthfully in that statenent.
(PG R2. 26-28).

Relying on this affidavit, M. Roberts expl ained his
Brady argunment in the follow ng fashion:

Rhonda Hai nes' new affidavit establishes that the State
possessed excul patory evidence which according to Ken
Lange and Thomas Scott was not disclosed to the
defense. The State prom sed Rhonda Hai nes
consideration for her testinony. The nondiscl osure of
this evidence violated the Ei ghth and Fourteenth
Amendnents of the United States Constitution and Rule
3.220 of the Florida Rules of Crimnal Procedure.
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Gorhamv. State, 597 So. 2d 782 (Fla. 1992); Roman v.
State, 528 So. 2d 1169 (Fla. 1988).

(PG R2. 40-41). M. Roberts explained his Gglio argunent in
the follow ng fashion:

Rhonda Hai nes now indicates that she affirmatively
lied when in direct examnation by the trial
prosecutor, she indicated no pronm ses or threats had
been nade to secure her testinmony. |In fact, prom ses
and threats had been nade by Sam Rabi n, an Assi stant
State Attorney. Thus, the State know ngly presented
false and misleading testinony in order to secure a
conviction. This violated the Ei ghth and Fourteenth
Amendnents. Gaglio v. United States, 405 U S. 150
(1972); Napue v. Illinois, 360 U S 264 (1959). The
Fl ori da Suprenme Court has held that Rule 3.850 relief
is required where new non-record evi dence establishes
that the State "subvert[ed] the truth-seeking function
of the trial by obtaining a conviction or sentence
based on deliberate obfuscation of relevant facts."
Garcia v. State, 622 So. 2d 1325, 1331 (Fla. 1993).
When a prosecutor presents false and m sl eadi ng
evidence, a reversal is required unless the error is
harm ess beyond a reasonabl e doubt. United States v.
Bagl ey, 473 U S. 667, 679 n.9 (1985).

(PGR2. 41). Finally, M. Roberts explained his argunent
prem sed upon Qunsby in the follow ng fashion:

Rhonda Hai nes' affidavit constitutes new evidence not
previously available to M. Roberts which establishes
that his conviction and sentence of death are
unreliable. See Gunsby v. State, 21 Fla. L. Wekly at
S21 ("[w hen we consider the cumul ative effect of the
testinmony presented at the rule 3.850 hearing and the
admtted Brady violations on the part of the State, we
are conpelled to find, under the unique circunstances
of this case, that confidence in the outcone of
Qunsby's original trial has been underm ned.").

(PG R2. 41-42).
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The circuit court sumarily denied the notion ruling
that an evidentiary hearing on the clains prem sed upon Ms.
Hai nes’ affidavit was unnecessary. M. Roberts appealed. This
Court reversed, concluding that an evidentiary hearing was
requi red upon this claimso that the evidence upon which M.
Roberts’ |egal argunents rested, i.e. M. Haines sworn

testinony, could be presented to the circuit court. Roberts v.

State, 678 So. 2d 1232 (Fla. 1996).

However, on renmand the circuit court refused to issue
a certificate of materiality necessary for M. Roberts to obtain
an out-of -state subpoena in order to secure the presence of M.
Hai nes, a California resident, at the evidentiary hearing.
Wthout a certificate of materiality, M. Roberts was unable to
secure Ms. Haines’s presence at the evidentiary hearing
conducted in July of 1997, and thus was unable to present her
testinmony. Despite Ms. Haines’ absence, the State chose to
present evidence at that hearing. As State Exhibit #1, the
State introduced a docunent three pages long. “The first two
pages are the FBI rap sheet” for Rhonda Hai nes (PC-R4. 202-03,
923). “The third page is a booking - - is a booking record from
Metr o-Dade County so it is a separate docunent froma separate
source” (PG R4. 204, 923). It was a “booking card for

prostitution and resisting arrest charge of Shannon Harvey on -
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- date of birth 1/22/65, from August 17", 1984" (PC-R4. 204,
730). As for the FBI rap sheet, “there is a run date up at the
top of 8/22/1984 which is August 22, 1984, yet there is a stanp
down here that Mercy Guasp got it on Decenber 13, 1984 or, yes,
it was furnished to her on, | guess, 12/13/1984. And there is a
date stanp of December 14'" so there are three different dates on
this thing” (PCR4. 953). The third page of the exhibit also
cont ai ned a Decenber 14, 1984, date stanp (PC-R4. 204, 923). At
the 1997 evidentiary hearing, the State presented no testinony
regarding the third page of the exhibit or the reason it was

i ntroduced into evidence. '

Fol l owi ng the close of the 1997 hearing, the circuit
court denied post-conviction relief. M. Roberts again appeal ed
to this Court. This Court once again reversed and remanded for
further proceedings, finding error in the circuit court’s

refusal to issue a certificate of materiality. Roberts v.

State, 840 So. 2d 962 (Fla. 2002). This Court held that the

4 The State also called three witnesses to testify at the

hearing. These witness were: Harvey Wassernman, the supervisor
of investigation for the Dade County State Attorney’'s Ofice;
Judge Leonard G ick, who was one of the prosecuting attorneys at
M. Roberts’ Decenber 1985 trial; and Sarmuel Rabin, a forner
assi stant state attorney who had been in charge of the
prosecution of M. Roberts’ case from June of 1984 until
February of 1985. In rebuttal, M. Roberts called WIIiam
Howel |, who was the other trial prosecutor in Decenber of 1985
and who was still enployed as an assistant state attorney and
was acting as counsel for the State in the 3.850 proceedings.
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circuit court must conduct an evidentiary hearing at which it
heard Ms. Haines’ testinony regarding her assertions in her
af fidavit about the circunstances of her original trial

t esti nony.

On remand, the circuit court issued a certificate of
materiality; however, the California court refused to order M.
Haines to travel to Florida due to hardship regarding child
care. Instead, the California court ordered Ms. Haines to give
evidence via video satellite. Thereafter, the circuit court
heard Ms. Haines testify via video satellite hookup on February
13, 2004. The evidentiary hearing was reconvened on June 25,
2004, for the presentation of additional w tnesses. The
evidentiary hearing was again reconvened on COctober 15, 2004, to
hear the remaining wtnesses.

I n her 2004 testinony, M. Haines explained that she
in fact was told not to worry about the el even outstandi ng
warrants by one of the prosecutors (PC-R4. 471). She under st ood
that the charges pendi ng agai nst her would be taken care of (PC-
R4a. 472). At the evidentiary hearing, the State conceded that
somewhere between 7 and 9 of the el even cases from Broward
County had di sappeared without a trace and w thout explanation.

Ms. Hai nes reveal ed that she had used the alias of

Shannon Harvey and had been arrested on prostitution charges
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under that nane (PG R4. 466). This was the nysterious nane
first appearing in the three page docunent that the State
introduced as State’'s Exhibit 1 at the 1997 evidentiary hearing.
Armed with the third page of this exhibit first disclosed in
1997, M. Roberts’ investigator |ocated court files show ng that
whi | e usi ng the nane Shannon Harvey, Rhonda Hai nes was arrested
on 8/16/84 for prostitution in Dade County (PG R4. 825-26).
Wth the investigator laying the foundation, the court files
regar di ng Shannon Harvey were introduced into evidence. The
records showed that disposition of the 8/ 16/ 84 case was |inked
t o anot her Shannon Harvey prostitution arrest in Dade County
occurring on 2/22/84. Both cases showed a disposition on August
22, 1984 (PC-R4. 950). The clerk’s file regarding the February
22" prostitution arrest of Rhonda Haines (PG R4. 163-64)
i ndi cated that Shannon Harvey was an alias for Rhonda Hai nes
(PG R4 905). Sam Rabin, the initial prosecutor on M. Roberts
case, testified that the docunents showed that at the tine of
t he August arrest of Shannon Harvey it was determ ned that she
was Rhonda Hai nes (PG R4. 949, 952).

Moreover, the record also revealed that the State was
aware of Ms. Haines’ alias and her arrests in Dade County using
t he name Shannon Harvey. M. Roberts’ trial attorney testified

that the State did not advise himof M. Haines’ alias, Shannon
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Harvey (PC-R4. 892-93). Judge dick, one of the tria
prosecutors, acknow edged he believed that under Brady he woul d
have been obligated to disclose Ms. Haines’ alias, i.e. the nane
Shannon Harvey, had he been aware that M. Haines had been using
it (PGR4. 852). The investigator used by M. Roberts’
collateral counsel also testified that as of 1996 when he

| ocated Ms. Haines and interviewed her, the State had provided
no i nformati on regardi ng her arrest in 1984 under the nane
Shannon Harvey (PC-R4. 815). That nane did not surface until
the 1997 evidentiary hearing, where the State introduced the

t hr ee- page docunent into evidence w thout explanation (PG R4.
201, 204, 728-31).

Further, evidence was presented showi ng that NC C
records did not include either the February 22, 1984, arrest of
Rhonda Hai nes using the nanme Shannon Harvey, or the August 16,
1984, arrest of Shannon Harvey (PG R4. 874-75). Moreover, NC C
did not show that Rhonda Hai nes used the alias of Shannon
Harvey. The State’s w tness, Harvey Wasserman, testified:

Q For exanple, 1’mgoing to hand you

Exhibit J. Exhibit J is an arrest of Ronda Hai nes

Novenber 12, 1998 [sic]. It gives January 31°', 1985

as a birth date.

That arrest does not appear on the rap
sheet, does it?

A. This is from February 22, 1984. It
does not appear in the rap sheet, no.
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Q Certainly that raises questions about
t he conpl eteness of the rap sheet?

A. O the rap sheet? Yes, sir.

(PG R4. 876). So absent know ng of the docunent the State
i ntroduced at the 1997 evidentiary hearing, when it was first
di scl osed to M. Roberts, the records could not be tracked down
in the usual manner because the Dade County arrests of Shannon
Harvey did not show up on Ms. Haines’ rap sheet.

After permtting the parties to submt witten closing
argunents, the circuit court denied relief. In denying M.
Roberts’ Brady claim the circuit court stated:

Appl yi ng these principles, the court finds no Brady
violation. Thus, the Court does not find that there
is a reasonable probability that had the foregoing
evi dence been disclosed the result of the proceeding
woul d have been different. [Citations omtted]. Even
assumng that the State had in its possession
information as to Haines’ prostitution arrest under

t he nane of Shannon Harvey as well as the disposition
of a February 22, 1984 prostitution arrest, the trial
record shows that Roberts vigorously assail ed Hai nes’
character and arrest record as illustrated by the
followi ng: [Quotation fromR 2434-39 omtted].

Moreover, the Court finds that trial counsel should
and coul d have obtai ned Hai nes’ alleged alias, Shannon
Harvey, by nerely asking during her deposition whether
she ever used an alias or by noving to conpel the
State to produce all aliases of its witnesses since it
is commonly known by | aw enforcenent officers,
prosecutors and defense attorneys that prostitutes
generally use aliases. Based on the foregoing, the
Court does not find that this evidence would have

i npeached the testinony of Haines nor would it have
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resulted in a markedly weaker case for the prosecution
and a markedly stronger one for Roberts.

Simlarly, as to Roberts’ claimthat the State failed
to disclose Mchelle Rinondi’s request for noney and
its supposed threat to take action against her if she
did not stay in contact with the State or her father,
the Court finds that Roberts has not shown that

Ri nondi received any noney or other benefit in
exchange for her testinony. Sam Rabin testified that
Ri nondi received no noney or other benefit for her
testimony since she was an eyewitness and victim He
further explained that the State Attorney’'s office had
a policy that directly prohibited prosecutors from
engagi ng in doling out noney or other benefits that
woul d conprom se either Rinondi’s testinony or that of
any potential witness in the prosecution of crimnal
cases. Thus, the evidence - a nessage note from

Ri nondi requesting noney and a |l etter addressed to

Ri nondi ' s father advising himthat his daughter nust
stay in contact wth himor the State - is totally
specul ati ve at best and does not support the existence
of a Brady violation.

(PG R4. 379-80).%

Fromthe circuit court order denying relief, M.
Roberts perfected this appeal.

b. Statenent of the Facts

On June 4, 1984, George Napol es was beaten to death.
At trial, Ms. Rinondi clainmed that it was Ri ckey Roberts who
killed M. Napoles and raped her at approximately 3:00 a.m on

June 4, 1984.

15 M. Roberts had in fact filed a notion to conpel seeking to

have the State required to produce crimnal records of state
w tnesses (R 52-53).
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On the Monday norning of June 4, 1984, lan Riley
called the Mam police to report that Mchelle R nondi had
reported the nurder of George Napoles to him M. R nondi had
further indicated that she had been raped. According to M.
Riley’s trial testinony, Ms. R nondi woke M. Riley up at about
5:00 a.m (R 2029).% M. Rinmondi was a sixteen year old
runaway who supported herself through prostitution. M. Riley
was Joe Ward’'s roommate. Joe Ward and Manny Cebey were nal e
friends of Ms. Rinondi.!” She described M. Cebey as her
boyfriend.*® M. Rinmondi acknow edged that both M. Ward and M.

Cebey had violent tenpers.!® In fact, there was evidence which

6 According to Ms. Rinondi at the time of the alleged nurder

and rape, Jam e Canpbell was present with her in the car. M.
Canpbell was al so a sixteen-year-old prostitute. However, even
t hough Ms. Canpbell was present throughout the tinme period of
the hom ci de, she saw nothing. She indicated that she had
fallen asleep in the front passenger seat of the car she
occupied with Ms. Rinondi and M. Napoles sonetine after their
arrival at the Rickenbacker Causeway. Wen she woke up at 5:00
a.m, she could not find anyone, so she drove the car to a
friend s house (R 1842-47).

7 As was spelled out in the opening statement, it was the

defense’s theory that one or both of Ms. Rinondi’s nale friends
who had viol ent tenpers, Manny Cebey or Joe Ward, killed M.
Napol es, perhaps out of jealousy, and then had Ms. Rinondi pin
the blame on M. Roberts, a passerby who fell into their trap
when he stopped for a hitchhiking Ms. Rinondi (R 1557).

18 In fact, Ms. Rinondi acknow edged that she and M. Cebey
had sex |l ate the Saturday ni ght before the nurder, and again on
Sunday norning |less than 24 hours before the nmurder (R 2274).

19 Ms. Rinondi acknow edged that M. Ward had “a real bad
tenper” and that he was a “[r]eal violent guy, as a matter of
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the jury never heard that Joe Ward was Ms. Rinondi’s pinp.
According to M. R ley, Ms. Rinondi indicated a black man had
mur dered CGeorge Napoles in front of her. About forty m nutes
after telling Riley of the nurder, Ms. Rinondi reportedly
reveal ed that she had al so been raped by the black nan and that
afterwards the assailant drove her to M. Ward s honme at her
request (R 2030).

Following M. Riley’'s phone call, M. R nondi was
transported to the police station. There, she was exam ned by
Dr. Valerie Rao, an associ ate nedi cal exam ner, who provided
services at the Rape Treatnment Center. |In the latter capacity,
she saw Ms. Rinondi on June 4, 1984, at 8:20 a.m (R 2529-30,
2543-44) . %

Shortly before M. Roberts’ trial, Ms. Rinondi had

been charged with grand theft (R 664). However, she received

fact” (R 2269). As to M. Cebey, Ms. Rinondi acknow edged t hat
“he had a very bad tenper, quick tenper” (R 2274).

20 According to undisclosed notes made frominterviews of Dr.

Rao regarding her contact wwth Ms. R nondi and which the jury

did not hear about, Dr. Rao “didn’t believe Vs story -- can’'t
bel i eve anyone who wi t nessed hom cide -- not as upset as
woul d’ ve thought -- very cool and collected.” (PC-R 247; PC

R4. 1073). Dr. Rao, in fact, found Ms. Rinondi’s story so
incredi ble she had to confirmthat there had been a hom ci de
with the nedical examner (PG R 248). Further, Dr. Rao found
“no vagi nal trauma” which was unusual given Ms. Rinondi’s story
(PGR 248). Dr. Rao was also told that Ms. R nondi was “not
sure” that her last coitus with M. Cebey had been on June 3,
1984, at 10:00 a.m (PC-R 248). This, too, was inconsistent
with Ms. Rinondi’s trial testinony.
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pretrial intervention. The defense was precluded from

i npeaching Ms. Rnondi with the pending charge (R 665).
However, what neither the judge nor the defense knew was that
the State had previously placed conditions upon Ms. Rinondi.?%
In an August 28, 1984, letter to her father, the prosecutor
stated, “Mchelle has agreed to abide by these conditions and I
trust that she will live up to her conmitnents. In the event
the situation changes or Mchelle fails to naintain regul ar
contact with you or I, then | shall be in contact with you to
take further action.” (PGR 277). The State held this threat
to take further action over Ms. Rinondi’s head. This went
undi scl osed to the defense and to the jury.

The State also failed to disclose that Ms. Rinondi was
frequently calling M. Roberts’ prosecutor and demandi ng noney.
(PGR 271-73). Cdearly, such action by Ms. R nondi reflected
her desire for nmoney in return for her testinony. It went
towards a potential notive she had in testifying. Moreover, not

only were there notes reflecting M. Rinondi’s demand for noney,

21 In the Septenber 2, 2005, order denying post conviction
relief, the circuit court failed to recognize that trial counse
had been precluded from questioning Ms. Rinondi regarding her
pending crimnal charges. Thus, the circuit court did not

di scuss whet her the undi scl osed August 28, 1984, letter that
threatened to take further action against her would have caused
the trial court to have to rule under Davis v. Alaska, 415 U S.
308 (1974), that cross-exam nation about the matter could be
pur sued.
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there were handwitten notes in the State Attorney’'s file
indicating, “Mchelle Rnondi - Holiday Inn 324-0804. 1’1l tel
her to be here @0:00 AM | have to give her noney” (PGR
273). M. Rabin testified in federal court that the handwitten
note “was probably witten by ny secretary at the tine and it
bears out the fact that Mchelle R nondi, when this is taken
was, staying at the Holiday Inn” (PG R4. 1358). However, the
payment of nmoney to M chelle Rinondi was not disclosed. %3

In addition to presenting Ms. Rinondi’s testinony, the
State called Rhonda Haines at trial. M. Haines testified that
in June of 1984 she had been M. Roberts’ girlfriend. She
related that on June 4th M. Roberts told her that he thought he
had killed sonmebody and he thought that it had been a man (R
2381). Ms. Haines told the jury that she had initially lied to

t he police when she first told themthat M. Roberts had been

22 The circuit court in denying post conviction relief said

that “Sam Rabin testified that Ri nondi received no noney” (PC
R4. 379). In making this statenent, the circuit court

over| ooked the fact that in his federal testinony which was

i ntroduced into evidence, M. Rabin testified that in fact M.
Ri nrondi was to receive noney that he was deliver to her (PG R4.
1358). However in 2004, M. Rabin’s testinony was equivocal; he
nerely testified that “[a]ny noney we woul d have given to her
there would be a record of it. So there was no record of her
recei ving noney which | would assune that it’s not and we did
not give her noney” (PC-R4. 938). He did not disavow his
testinmony in federal court that the handwitten note fromhis
secretary which was shown to himwhile he was testifying

i ndi cated that the noney was to be taken to Ms. R nondi at the
Holiday Inn (PCGR 273)(“l have to give her noney”).
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with her the entire night of June 3rd-4th (R 2382). After
providing this alibi, she was arrested as an accessory to the
murder. \When she was told that the charges woul d be dropped if
she woul d say that she did not know where M. Roberts was the
ni ght of June 3-4, she told the assistant state attorney that
she had been sick and had fallen asleep (R 2424). Ms. Haines
said that as a result she did not know at what tinme M. Roberts
had |l eft their bed and at what tinme he had returned (R 2384).
The accessory charges were then in fact dropped (R 2440).
Rhonda Haines told the jury in Decenber of 1984 while
l[iving in Arizona, she had told the assistant state attorney
that M. Roberts had admitted the killing (R 2453). According
to her trial testinmony, M. Roberts at one point had told her
that he had gone to the Ri ckenbacker Causeway and had cone
across a Cuban male and two girls, one of whomwas sleeping in
t he back of a car. Supposedly, M. Roberts related that he and
t he Cuban mal e were using cocaine and sharing the girl sexually
(R 2388). An argument ensued, and M. Roberts hit the man in
the head with a baseball bat (R 2389). M. Haines testified
that no prom ses had been nmade by the State in exchange for her

testinmony (R 2392).72

22 |'n her 2004 testinmpny, Ms. Haines swore that her tria

testinmony was false. M. Roberts never confessed to her, and
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M. Roberts testified in his own behalf and denied the
charges, although admtting he had picked up a hitchhiking M.
Ri nrondi on the night of the nurder. M. Roberts’ defense was
that Ms. Rinondi, a prostitute, was covering up the fact one or
nmore of her male friends (Joe Ward and/ or Manny Cebey), killed
M. Napoles, Ms. Rinondi's client, and then framed M. Roberts
for the nmurder. The jury deliberated for twenty-three (23)
hours before convicting.

At the July 1997 evidentiary hearing, the State called
Harvey Wassernman, a supervisor of investigation at the Dade
County State Attorney’'s Ofice. M. Wasserman testified to his
readi ng of conputer generated printouts that were produced in
1996 of Rhonda Haines’ crimnal history. He indicated that the
records he had obtained reflected that “in 1985, 1984, 1985, she
had two pending prostitution-related cases in Broward County.”
(PG R3. 643). According to M. Wasserman, these two charges
were not disposed of until 1988. (PC-R3. 640-43). He was
unabl e to find docunentation of the el even outstandi ng charges
that Ms. Haines testified at trial were pending in Broward
County at that tinme. (PC-R3. 642)(“Q Ckay. So, were there any

ot her cases that she had from Broward County according to the

the State pressured her and prom sed to take care of the Broward
char ges.
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records that you reviewed? A No, sir, not from anything that
we have.”).

WIIliamHowell, co-counsel at trial for the State and
co-counsel in the 3.850 proceedings, was called by M. Roberts
in rebuttal to establish whether at the tine of trial M. Haines
had el even outstandi ng charges in Broward County. M. Howel |
testified:

Q Do you recall when the first tine that you | earned
about her allegation of outstanding charges in Broward
County?

A. Very vividly. | probably recall that as much as
anyt hing el se about this case.

Q And when was that?

A.  That was in her deposition and | think it was
OCctober. | may not be correct on this, but Cctober of
1985, inmmediately prior to the trial is when | first

| earned of the allegations of eleven outstanding
prostitution warrants or charges or sonething |like
that in Broward.

Q And, did you discuss that with anybody in the
State Attorney’s Ofice?

A. That I’mhaving a little witness trouble with - -
|’msure | did. | don’t have a specific recollection
of the discussion, but I would have di scussed that
with M. dick.

Q As aresult of your know edge and your discussion
what did you do regarding those el even prostitution
warrant s?

A. Regrettably, nothing, nothing. W just left them
We deci ded that she was going to have to take care of
them herself, and we did nothing. And, and | say
regrettably.
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Q You didn't nmake them go away for her?

A. Absolutely not. W’'d nade - - absolutely, M.
dick, nor I nmade no effort to do anything with those
charges. In fact, they were still pending at the tine
of trial. They were still pending when we put her on
the airplane to go home and M. Lange pointed that out
over and over during the course of the trial.

Q Did you ever tell her that you woul d make them go

away ?

A. No, | did not, no. | couldn't. | don't know how.
| nean, honestly, today, | don’t know how to nake them
go away.

(PG R3. 705-07) (enphasi s added). %
Judge Leonard Gick, the | ead prosecutor for the State at

trial, offered simlar testinony in 1997:

24 M. Howell’'s testinony in 1997 regardi ng not know ng how to

make cases di sappear rings particularly hollowin light of the
recent revelations regarding a practice of hiding files in Dade
County for the past two decades. This was the subject of M.
Roberts’ notion to relinquish which this Court has deni ed.
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Q Wre you at the time of trial aware that she had
sone outstandi ng cases or at |east that she had sone
out st andi ng cases in Broward County?

A At the tine of the trial, yes.

Q Do you recall when you becane aware of that fact?
A.  The best of ny recollection, | becane aware of the
fact after a depo was taken but before the actual

trial itself.

Q Wuld that have been the deposition of Rhonda
Hai nes or - -

A.  Yes.
Q And, to the best of your know edge, was there a
di scussi on between you and any ot her person about what

the - - how to handl e those outstandi ng cases that she
said alleged existed in Broward?

A. The only other person | would have discussed it
with woul d be you.

Q And, do you recall whether or not we had such a
di scussi on?

A. | believe we did.

Q Okay. And, do you recall howit was that we
deci ded to handl e those outstandi ng charges?

A Well, ultimately, we decided to do nothing and did
not hi ng.

(PG R3. 656).

Sam Rabin was also called by the State in 1997. He was the

| ead prosecutor on M. Roberts’ case fromthe tinme of the arrest

February of 1985. M. Rabin was asked if M. Haines ever

asked him for assistance in disposing of her Broward County
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charges. He responded: “Not that | recall.” (PC-R3. 673). He
was al so asked if he “ever contacted anyone in Broward County,
whet her it be the prosecuting agencies or the police agencies or
anyone el se in making an attenpt to resolve any cases that M.
Hai nes had in Broward County.” (PC-R3. 673). M. Rabin
r esponded:
To the best of ny know edge, no, and if | could
qualify that answer. | was aware both through the
notions that were filed in this case to the
depositions that were taken by the office of CCR, that
that was an issue. And so | attenpted to go back and
| ook through any notes I m ght have to refresh ny
recollection to see if sonething Iike that m ght have
occurred that | didn't know.
But | wanted to be confortable in nmy answer that,
rather than just not recall that it did not occur, and
| found nothing anywhere to indicate that that ever
occurr ed.
(PG R3. 673-74). On cross-exanm nation, M. Rabin explained that
the file that he had reviewed only had “the indictnent. | nay
have had a press clipping or two.” (PG R3. 689). He was asked
to locate that file since it had not previously been disclosed
to M. Roberts and agreed to advise M. Roberts’ counsel of its

contents. (PC-R3. 694). That very day he wote a letter to

col l ateral counsel and placed it in the court file indicating
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that “I | ooked through ny files and I could find no file on the
Roberts case.” (PG R3. 725).%

At the 2004 evidentiary hearing, Ms. Haines testified that
her testinony at M. Roberts’ trial was false. She explained
that she in fact was told not to worry about the el even
out standi ng warrants by one of the prosecutors (PC-R4. 471-72).
She understood that the charges pendi ng agai nst her woul d be
taken care of (PC-R4. 472). She also revealed that after her
release fromjail in late June of 1984, she was arrested a
nunber of additional tinmes between her June 26'" statenent and

Thanksgi vi ng of 1984.2° \Wen she was arrested she “used

25 Thus, he had had no file and no notes to review despite his
testinmony that he had sought to review notes in his file and
could find “nothing anywhere to indicate that that ever
occurred.” (PC-R3. 674).

26 At the end of Novenber, Ms. Haines left Florida and went to
her nother’s residence in Arizona after she | earned she was
pregnant (PC-R4. 468). Soon, Sam Rabin, M. Robert’s
prosecutor, started calling her in Arizona. He knew about the
prostitution charges against her (PGR4. 534). To get himoff
her back, Ms. Haines finally told himwhat he wanted to hear
(PGR4. 469). In return for telling himwhat he wanted to hear
i.e. M. Roberts had told her he thought he killed soneone, M.
Rabi n sai d, “Rhonda, don’t worry about your past arrests or

anyt hing, don’t worry about nothing” (PC-R4. 471). Every tine
Ms. Haines traveled to Florida to testify against M. Roberts,
she “didn’t know if they [the charges] were taken care of or
not, sol was still scared. | was scared every tinme | went down
to Mam to testify cause | didn't know if they were going to
throwne in jail or not” (PC-R4. 504). After she testified

agai nst M. Roberts, M. Haines understood that the charges
agai nst her were taken care of (PC-R4. 472).
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di fferent nanes” (PC-R4. 466). One of the nanes she used was
Shannon Harvey (PC-R4. 466).

In fact, the evidence presented in 2004 established that
records of the large majority of the el even outstandi ng warrants
had di sappeared. According to the evidence that the State
presented, four Broward County arrests could be |ocated on an
NCI C rap sheet which the State clained concerned Rhonda Hai nes.
There was some confusion as to whether two of those arrests were
actually separate arrests or the sanme arrest entered tw ce (PG
R4. 873). However, two of the arrests were di sposed of on
Cctober 12, 1988 (PC-R4. 877). According to the court records
in the case, a Rhonda WIIlians who was al so known as Rhonda
Casteel signed a guilty plea spelling her first nane as “Ronda”
(PG R4. 173). As the State witness acknow edged, he had no
recoll ection of Ms. Haines ever using the alias of Rhonda
Casteel (PG R4. 879). Moreover, records fromCalifornia showed
t hat Rhonda Haines was in California in 1988. She was arrested
on March 8, 1988, on April 14, 1988, June 3, 1988, and June 21,
1988 (PG R4. 221-22). She appeared in court for the disposition
of one the cases on Septenber 22, 1988, and received probation
(PG R4. 222). She appeared in court for disposition in another
case on Cctober 14, 1988, and received credit for 95 days in

jail (PG R4. 221). Thus, the records show that the two cases
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di sposed of on Cctober 12, 1988, did not involve Rhonda Hai nes.
In any event, the State conceded in circuit court that sonewhere
between 7 and 9 of the el even cases from Broward County had

di sappeared without a trace.

Moreover, the record also revealed that the State was aware
of Ms. Haines alias and her arrests in Dade County using the
name Shannon Harvey. M. Roberts’ trial attorney testified that
the State did not advise himof M. Haines alias, Shannon
Harvey (PC-R4. 892-93). The investigator used by M. Roberts’
col l ateral counsel also testified that as of 1996 when he
| ocated Ms. Haines and interviewed her, the State had provided
no informati on regardi ng her arrest in 1984 under the nane
Shannon Harvey (PC-R4. 815). That name was not disclosed until
the 1997 evidentiary hearing, where the State introduced the
t hr ee-page docunment into evidence w thout explanation (PG R4.
201, 204, 728-31).

SUVVARY OF ARGUMENT

1. The circuit court’s analysis of M. Roberts’ claim

under Brady v. Maryland, 373 U S. 83 (1963), is filled with

|l egal errors. An examnation of the circuit court’s order shows
that the denial of relief was prem sed upon a seriously flawed
| egal analysis. The circuit court ignored recent United States

Suprene Court case |law and held that trial counsel’s diligence
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is an element of a Brady claim The circuit court
m sapprehended the materiality standard regardi ng whet her
confidence is undermned in the reliability of the outcone and
required proof that the State’'s case woul d be nmarkedly weaker
and the defense’s case would be markedly stronger. The circuit
court failed to properly apply the United States Suprenme Court
standard as to what constitutes inpeachnent which is subject to
di scl osure to defense counsel under Brady. The circuit court
failed to engage in a cunmul ative analysis of the materiality
standard. The circuit court failed to recognize that
information that shows that a witness has a notive to obtain
noney from her testinony constitutes inpeachnent under Brady.
The circuit court ignored the uncontested evidence that the
State did not disclose that it paid noney to a witness. As a
result, the circuit court’s decision flowing fromthese |egal
errors was erroneous as a matter of |aw

2. Proper application of the Brady materiality standard to
the favorable information that was in the State’'s possessi on and
not disclosed to defense counsel denobnstrates that in a case
that was undeniably a credibility battle, confidence is
underm ned in the outcome. The undi sclosed favorable
i nformation constituted inpeachnment of the credibility of the

two witnesses that were absolutely central to the State’s case.
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G ven that the case cane down to whether to believe these two
W tnesses or M. Roberts who testified in his own behalf,
confidence is undermned in the reliability of the outcone in
[ight of the cunmul ative effect of the w thheld inpeachnent.

STANDARD COF REVI EW

The clains presented in this appeal are constitutional

i ssues involving mxed questions of |law and fact and are

reviewed de novo, giving deference only to the trial court’s

factfindings. Stephens v. State, 748 So. 2d 1028, 1034 (Fl a.

1999); State v. datznayer, 789 So. 2d 297, 301 n.7 (Fla. 2001).

The denial of Brady clains involve mxed question of |[aw and
fact which are subject to de novo review by this Court. Rogers
v. State, 782 So.2d 373, 377 (Fla. 2001). The circuit court
denied relief on M. Roberts’ Brady claimafter conducting an
evidentiary hearing. The circuit court’s legal analysis is
subj ect to de novo review by the Court.

ARGUVENT

ARGUMENT |
THE CIRCUI T COURT’ S ANALYSI S OF MR ROBERTS' BRADY CLAI M WAS
ERRONEQUS AND FAI LED TO FOLLOWKYLES V. WH TLEY, STRI CKLER V.
GREENE, AND BANKS V. DRETKE, AND THUS VI OLATED THE SI XTH, ElI GHTH
AND FOURTEENTH AMENDMENTS.

After conducting an evidentiary hearing, the circuit court

permtted the parties to submt witten closing argunents.
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Thereafter, the circuit court issued a twenty page order (PC-R4.
361-81). In a section of the order that was over four pages in
length, the circuit court addressed M. Roberts’ Brady claim
The circuit court found the claimnmade pursuant to Brady v.
Maryl and, 373 U. S. 83 (1963), neritless, stating:

Appl ying these principles, the court finds no Brady
viol ation. Thus, the Court does not find that there
is a reasonabl e probability that had the foregoing
evi dence been disclosed the result of the proceeding
woul d have been different. [Citations omtted]. Even
assumng that the State had in its possession
information as to Hai nes’ prostitution arrest under

t he name of Shannon Harvey as well as the disposition
of a February 22, 1984 prostitution arrest, the tria
record shows that Roberts vigorously assail ed Hai nes’
character and arrest record as illustrated by the
followi ng: [Quotation fromR 2434-39 onmitted].

Moreover, the Court finds that trial counsel should
and coul d have obtai ned Hai nes’ alleged alias, Shannon
Harvey, by nerely asking during her deposition whether
she ever used an alias or by noving to conpel the
State to produce all aliases of its witnesses since it
is commonly known by | aw enforcenent officers,
prosecutors and defense attorneys that prostitutes
generally use aliases. Based on the foregoing, the
Court does not find that this evidence woul d have

i npeached the testinony of Haines nor would it have
resulted in a markedly weaker case for the prosecution
and a markedly stronger one for Roberts.

Simlarly, as to Roberts’ claimthat the State failed
to disclose Mchelle R nondi’s request for noney and
its supposed threat to take action against her if she
did not stay in contact with the State or her father,
the Court finds that Roberts has not shown that

Ri nondi received any noney or other benefit in
exchange for her testinony. Sam Rabin testified that
Ri nondi received no noney or other benefit for her
testimony since she was an eyewitness and victim He
further explained that the State Attorney’s office had
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a policy that directly prohibited prosecutors from
engagi ng in doling out noney or other benefits that
woul d conpronmi se either Rinondi’s testinony or that of
any potential witness in the prosecution of crimnal
cases. Thus, the evidence - a nessage note from

Ri nondi requesting noney and a letter addressed to
Rinondi’s father advising himthat his daughter nust
stay in contact with himor the State - is totally
specul ative at best and does not support the existence
of a Brady violation.

(PG R4. 379-80). In this analysis, the circuit court made a
nunber of legal errors. As aresult, the circuit court’s
decision flowing fromthese |legal errors was erroneous as a
matter of |aw
A El ements of a Brady claim
The circuit court in its order denying relief set forth its
under st andi ng of the elenents that nust be shown to be present
in order to establish that a Brady violation occurred. In this
regard, the circuit court stated:
To establish such a claim the defendant nust show
(1) that the State possessed evidence favorable to the
defendant; (2) that the defendant did not possess the
evi dence, nor could he obtain it with any reasonable
diligence; (3) that the prosecution suppressed the
evi dence; and (4) that had the evidence been
di scl osed, a reasonable probability exists that the
out cone of the proceedi ngs woul d have been different.
(PG R4. 376). However, the circuit court’s statenent of the

el ements of a Brady violation was erroneous.

This Court in Qcchicone v. State, 768 So. 2d 1037, 1042

(Fla. 2000), stated:
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Al t hough the “due diligence” requirenment is absent
fromthe Suprenme Court’s nost recent formulation of
the Brady test, it continues to follow that a Brady

cl ai mcannot stand if a defendant knew of the evidence
all egedly withheld or had possession of it, sinply
because the evidence cannot then be found to have been
wi t hhel d fromthe defendant.

The recent fornulation that the Court referenced as omtting the

“due diligence” requirenment was the decision in Strickler v.

Greene, 527 U.S. 263 (1999). There, the United States Suprene
Court very clearly set forth the three-part test for
denonstrating a due process violation under Brady:

The evidence at issue [was] favorable to the accused,

ei ther because it [was] excul patory, or because it

[was] inpeaching; that evidence [was] suppressed by the
State, either willfully or inadvertently; and prejudice
[ ] ensued.

Strickler v. Greene, 527 U.S. at 281-82.7%

21 The second conponent of the circuit court’s analysis had

two alternate parts, i.e. either defense counsel possessed the
material or he could have obtained it “wth any reasonabl e
diligence.” 1In denying M. Roberts’ relief, the circuit court

only relied on the second alternative saying that trial counse
“shoul d and coul d have obtai ned Haines’ alleged alias” (PC-R4.
379). There was absolutely no evidence that M. Roberts’
counsel was aware of the alias.

Accordingly, the first part of the circuit court’s second
conponent is not at issue here. Counsel nerely notes that this
Court in Qcchicone indicated that nothing in Strickler indicated
that trial counsel’s possession of the alleged Brady nmateri al
woul d not defeat a Brady claim Counsel does not dispute this
Court’s point in Qcchicone, but would submt that under the
standard fornmulated in Strickler that a showng that tria
counsel possessed the Brady material would denonstrate that the
def endant was not prejudiced by the State’s failure to disclose.
Thus under the United States Suprene Court’s formul ation, the
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In fact, the United States Suprene Court’s om ssion of a
“due diligence” elenent to a Brady claimwas reaffirned and

expl ained by that Court in Banks v. Dretke, 124 S. C. 1256,

1263 (2004). There, the Suprene Court stated: “Wen police or
prosecutors conceal significant excul patory or inpeaching
material in the State’'s possession, it is ordinarily incunbent
on the State to set the record straight.” A rule “declaring
‘prosecutor may hide, defendant nust seek,’” is not tenable in a
system constitutionally bound to accord defendants due process.”
Id. at 1275.

Thus, the diligence element in the circuit court’s analysis
was not properly a part of the analysis as expl ai ned by the
United States Suprenme Court. The circuit court’s analysis was
thus erroneous as a matter of law. The circuit court’s
determ nation “that trial counsel should and coul d have obt ai ned
Hai nes’ alleged alias” was irrelevant to the proper test and

under Strickler and Banks does not defeat a Brady claim?®

def ense counsel’s possession of the Brady material is not one of
the three delineated conponent’s of a Brady violation. |nstead,
it would be one of the circunstances that would showed that no
prejudice resulted fromthe State’s failure to disclose.

28 Before the United States Suprene Court’s decision in

Strickler, this Court did treat Brady clains as containing a

di I i gence conponent. However, a finding of a |ack of diligence

converted the Brady claiminto another constitutional claim

i.e. ineffective assistance of counsel with the |ack of

di i gence establishing deficient performance. State v. Qunsby,
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B. What constitutes inpeachnent.

Having ruled that trial counsel “should and coul d have
obt ai ned Haines’ alleged alias, the circuit court then stated:
“Based on the foregoing, the Court does not find that this
evi dence woul d have i npeached the testinony of Haines nor would
it have resulted in a markedly weaker case for the prosecution
and a markedly stronger one for Roberts” (PG R4. 379).2° In
making this statenment, the circuit court erred as a matter of
law in its conclusion that Ms. Haines’ undisclosed use of the

alias and her arrests using that nane which the State was aware

670 So.2d 920, 924 (Fla. 1996)(“To the extent, however, that
Gunsby's counsel failed to discover this evidence, we find that
his performance was deficient under the first prong of the test
for ineffective assistance of counsel”). Thus, a want of
diligence on the part of trial counsel in no way altered the
ultimte issue: whether the defendant received a
constitutionally adequate adversarial testing. It was nerely a
guestion of which player, the prosecutor or the defense
attorney, was obligated to make sure that information in the
State’s possession was al so in the possession of defense
counsel. In Strickler and in Banks, the United States Suprene
Court resolved that question as a matter of law. According to
the Suprenme Court, defense attorneys have a right to assune that
prosecutors are honoring the Brady obligation and are thus freed
to focus their investigative resources on obtaining favorable
evi dence that would not be in the State’ s possession, subject to
t he Brady obligation.

29 In the | anguage the circuit court enployed, there seens to

be a finding that trial counsel’s failure to learn of the alias
sonehow refl ects upon whether the alias constituted inpeachnent.
The seens to a be a non sequiter. Wether the use of the alias
coul d have been used as i npeachnent seens to have nothing to do
with counsel’s actions in failing to learn of the alias.
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of and di sposed of favorably to Ms. Hai nes could not have been
used to i npeach Ms. Hai nes.

The circuit court failed to understand the significance of
t he circunstances surrounding Ms. Haines’ use of the alias and
the favorable disposition of the arrests under the nane Shannon
Harvey. First, the United States Suprene Court has nade it
cl ear that denonstrations of why a witness m ght have reason to
curry favor with the State constitutes inpeachnent that the
defense is entitled to present before the jury. Davis v.
Al aska, 415 U. S. 308 (1974). There, the United States Suprene
Court stat ed:

We cannot specul ate as to whether the jury, as sole
judge of the credibility of a witness, would have
accepted this line of reasoning had counsel been
permtted to fully present it. But we do concl ude that
the jurors were entitled to have the benefit of the
def ense theory before them so that they could nake an
infornmed judgnment as to the weight to place on Geen's
testi mony which provided "a crucial link in the proof
of petitioner's act." Douglas v. Al abama, 380
U S, at 419. The accuracy and truthful ness of Green's
testimony were key elenents in the State's case
agai nst petitioner. The claimof bias which the
def ense sought to devel op was adm ssible to afford a
basis for an inference of undue pressure because of
Green's vul nerabl e status as a probationer, cf. Alford
v. United States, 282 U S. 687 (1931), as well as of
Green's possible concern that he m ght be a suspect in
t he investigation.

Davis, 415 U S. at 317-18 (footnote omtted).

49



The fact that Ms. Hai nes had used an alias when she was
arrested in Dade County for prostitution in and of itself
denonstrates a fear on Ms. Haines’ part as to what woul d happen
to her when she was arrested. The only reason to hide behind an
alias is fear. Such fear in itself is evidence that Ms. Haines
had notive to curry favor and get help fromthe State.

Moreover, the fact that the State in August of 1984 gave
Ms. Hai nes a favorable disposition of all the pending charges
she had under the nanme of Shannon Harvey was a display of the
State’s power to help Ms. Haines. This display of power
occurred during the time period that the prosecutor was courting
Ms. Haines, i.e. trying to get her to help himbuild a case
against M. Roberts. It thus constitutes evidence of what M.
Hai nes had received in the past and what she had reason to hope
she would get in the future. Again, those events go towards
denonstrating why Ms. Hai nes woul d believe that she had reason
to curry favor with the State.

Moreover, the United States Suprene Court has nade it clear
t hat under the proper Brady analysis, it is not a matter of the
def ense proving bias or proving the underlying fact of bias or
notive being used to inpeach a State’s witness. As a matter of
constitutional law, the defense is entitled to present

ci rcunstances that it can argue affords a basis for an inference
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of bias or motive.®® In Kyles v. Witley, 514 U S. 419 (1995),

t he Suprenme Court made it very clear that the proper analysis of
a Brady claimrequires | ooking at the undisclosed information
fromthe defenses perspective and how the defense coul d have
used the information had its existence been disclosed.® In the
circuit court’s analysis, it seens that the circuit court
believes that it is proper to engage in the materiality analysis
by | ooking at the suppressed information fromthe court’s
perspective. That is, the circuit court’s view was that if none
of the suppressed information changes the court’s opinion
regarding the defendant’s guilt, the evidence did not constitute
i npeachnment. However, the Suprene Court in Kyles noted that the
di ssent in that case engaged in a very simlar analysis relying
on the fact that the state trial court had nade a finding that

t he undi scl osed i npeachnent was not credible, and said that the
di ssent’ s analysis was | egal erroneous. It was not a question

of whether a judge presiding in collateral proceedings found the

30 In Kyles, 514 U.S. at 442 n. 13, the Suprenme Court noted

t hat the undi scl osed Brady material “would have reveal ed at

| east two notives” for a witness to cone forward to inplicate
Kyles in the nurder, i.e. “[t]hese were additional reasons [for
the individual] to ingratiate hinself with the police”.

31 Throughout the materiality analysis that the United States

Suprenme Court conducted in Kyles, the Court considered how the
def ense “coul d have” used the Brady material at trial, what
“opportunities to attack” portions of the State’s case the

evi dence provided for the defense, and what the defense “could
have argued.” 514 U. S. at 442 n. 13, 446, 447, 449.
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undi scl osed information altered his view of the State witness’s
credibility, but instead the use the defense could have nade of
the evidence and its resulting effect on the jury. Kyles, 514
US at 449 n. 19 (“OF course neither observation could possibly
have affected the jury's appraisal of Burns’ credibility at the
time of Kyles's trials”).

Here, the circuit court’s legal finding that the
i nformation regarding Ms. Haines’ use of the alias, Shannon
Harvey, her arrests under that nane, and the disposition of
t hose cases, was erroneous. The information could have been

used in conformty wth Davis v. Al aska to show that M. Hai nes

had reason to curry favor with the State. As a matter of | aw,
it constituted inpeachnent.
C. The use of the markedly weaker and marked stronger

st andar d.

In the circuit court’s | anguage previously quoted, the
circuit court indicated that it was denying relief on the Brady
cl ai m because Ms. Haines’ use of an alias would not have
“resulted in a markedly weaker case for the prosecution and a
mar kedly stronger one for Roberts” (PC-R4. 379). This
formul ation of the materiality standard does not conformto the

standard set forth by the United States Suprene Court. Further,
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this erroneous formulation results in a distorted view of the
record.

The United States Suprene Court has held that a new tri al
is warranted “if there is a reasonable probability that, had the
evi dence been disclosed to the defense, the result of the

proceedi ng woul d have been different.” United States v. Bagley,

473 U.S. 667, 682 (1985). Accordingly, a Brady violation is
denonstrated “by showi ng that the favorabl e evidence coul d
reasonably be taken to put the whole case in such a different
light as to underm ne confidence in the verdict.” Kyles, 514
U S at 435. Prejudice is shown when confidence in the
reliability of the conviction is undernmined as a result of the
prosecutor’s failure to disclose favorable information. Floyd

v. State, 902 So. 2d 775 (Fla. 2005); Mordenti v. State, 894 So.

2d 161 (Fla. 2004); Cardona v. State, 826 So.2d 968 (Fla. 2002);

Rogers v. State, 782 So.2d 373 (Fla. 2001); State v. Gunsby, 670

So.2d 920 (Fla. 1996); Gorhamv. State, 597 So.2d 782 (Fla.

1992); Roman v. State, 528 So.2d 1169 (Fla. 1988).

The circuit court m sapprehended the |aw when it held that
there nust be a “markedly weaker case for the prosecution and a
mar kedl 'y stronger one for Roberts” (PC-R4. 379) in order for M.
Roberts to show prejudice fromthe State’s failure to disclose

favorabl e evidence, i.e. information that could have i npeached
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Ms. Haines.®® Such a test ignores the fact that in a close case
where the jury struggled wth the evidence because it was a
close call, it would not take nearly as nuch to underm ne
confidence in the outcone as it would in case which was open and
shut in favor of a conviction. Were the jury believed a
wi tness, despite nunmerous challenges to his or her credibility,
the credibility has nore |likely been cracked and danmaged, and
t hus nore susceptible to having collapsed if additional
i npeachment had been available to further attack the witness’s
credibility. It is very nmuch akin to ice covering a pond having
been weakened and cracked fromuse by skaters. The nore
weakened the ice is, the nore likely the next skater to further
stress the ice will cause it to break and cause the skater to
fall into the water bel ow

In fact, this Court has denonstrated how materiality is
nore readily shown when it involves a witness subjected to heavy
i npeachnent that the jury nonetheless believed at trial. In

Mordenti v. State, the witness in question was M. Mrdenti’s

ex-wi fe, and she had been subject to vigorous attack and a

32 The first problemwth the circuit court’s analysis is its

failure to recognize that the undisclosed information
constituted inpeachment. Failing to recognize the inpeachnent
val ue of the undi sclosed information condemms any anal ysi s of
the resulting prejudice to fail to properly evaluate the
potential effect of the undisclosed inpeaching information.
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weal th of inpeaching information. So when it was learned in
post - convi ction that additional inpeachnent was w thheld from
the defense, materiality was readily and easily established
because the additional, but suppressed, inpeachnment may have
pushed the witness’'s credibility past the tipping point.

Simlarly, a newtrial was ordered in Cardona v. State because

addi tional inpeachnent took on added i nportance because the
Wi tness in question, the co-defendant, had al ready been heavily
i npeached.

The circuit court’s use of the markedly weaker/ markedly
stronger standard in M. Roberts’ case failed to fully consider
all of the circunstances and the fact that the trial prosecutor
acknow edged that the case cane down to whomto believe (R
2945) (“Utimately, you have to decide who is |lying and what
t hey have to gain or to lose by comng in this courtroom and
lying.”). Accordingly, in the circunstance presented here,
undi scl osed i npeachnent evi dence was of nore value than in a
case where such an intense credibility battle was not presented.
The proper question is whether, considering all of the
circunstances, including the credibility battle at issue, is
confidence in the reliability of the verdict underm ned.

D. The absence of a cunulative nmateriality analysis.
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In its witten order denying relief, the circuit court
engages in a materiality analysis of bundled bits of w thheld
information that are discussed in neatly identified parts. No
cunul ative analysis of all of the undisclosed information
occurred.

In the Brady context, the United States Suprene Court and
this Court have both explained that the materiality of evidence
not presented to the jury nust be considered “collectively, not

itemby-item” Kyles v. Witley, 514 U S at 436; Young V.

State, 739 So.2d 553, 559 (Fla. 1999). |In Lightbourne v. State,

742 So. 2d 238 (Fla. 1999), this Court, in explaining the
anal ysis to be used when evaluating a successive notion for
post -conviction relief, reiterated the need for a cunul ative
anal ysi s:

In this case the trial court concluded that
Carson's recanted testinony woul d not probably produce
a different result on retrial. In making this
determ nation, the trial court did not consider
Emanuel ' s testinony, which it had concluded was
procedural ly barred, and did not consider Carnegia's
testinmony froma prior proceeding. The trial court
cannot consi der each piece of evidence in a vacuum
but must | ook at the total picture of all the evidence
when making its deci sion.

When rendering the order on review, the trial
court did not have the benefit of our recent decision
in Jones v. State, 709 So. 2d 512, 521-22 (Fla.) cert.
deni ed, 523 U.S. 1040 (1998), where we expl ai ned that
when a prior evidentiary hearing has been conducted,
"the trial court is required to 'consider all newy
di scovered evi dence which woul d be adm ssible' at
trial and then evaluate the 'weight of both the newy
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di scovered evi dence and the evi dence whi ch was

introduced at the trial'" in determ ning whether the
evi dence woul d probably produce a different result on
retrial. This cunulative anal ysis nust be conducted

so that the trial court has a "total picture" of the
case. Such an analysis is simlar to the cunul ative
anal ysis that nust be conducted when consi dering the
materiality prong of a Brady claim See Kyles v.
Wiitley, 514 U 'S. 419, 436 (1995).

Li ght bourne, 742 So. 2d at 247-248(enphasi s added)(citations

omtted).

VWil e considering the materiality of the failure to
di scl ose Ms. Haines’ alias and her arrests that were resolved in
August of 1984, the circuit court was required to exam ne
cunul atively this information with the other evidence that was
not disclosed to the jury but was discovered in postconviction
and presented in a previous notion to vacate. Yet, the circuit
court’s analysis gave no cunul ati ve consideration to the

undi scl osed i npeachnent of M chelle Ri nondi;3®

i nstead, the
circuit court enployed a separate materiality analysis as to Ms.

Ri nondi .34

33 Thi s included her phone nessages denmandi ng noney from M.
Roberts’ prosecuting attorney, and the letter the State sent to
her and her father demandi ng that Ms. Rinondi abide with certain
conditions or else face the State’s threat to take action

34 In M. Roberts' prior notion to vacate file in 1989, he

presented constitutional challenges to his conviction based on

undi scl osed i npeachnent information regarding Ms. Rinondi and on

i neffective assistance of counsel as to Ms. R nondi. These

claims were rejected due to a finding of insufficient prejudice
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Ot her Brady material presented in 1989 was ignored
altogether. No nmention was made of statenents made by Dr.
Val eri e Rao, an associ ate nedi cal exam ner, who provided
services at the Rape Treatnent Center. |In the latter capacity,
she saw Ms. Rinondi on June 4, 1984, at 8:20 a.m (R 2529-30,
2543-44). According to an undiscl osed statenent by Dr. Rao
whi ch was not heard by the jury, she “didn’t believe Vs story -
- can't believe anyone who wi tnessed hom cide -- not as upset as
woul d’ ve thought -- very cool and collected” (PCR 247). Dr.
Rao, in fact, found Ms. Rinondi’s story so incredible she had to
confirmthat there had been a hom cide wth the nedi cal exam ner
(PG R 248).

The circuit court’s materiality analysis violated Kyles v.

Wiitl ey and Lightbourne v. State.

E. A witness’s demand for noney is inpeachnent.

I n anal yzi ng the undi scl osed information that Mchelle
Ri nondi was demandi ng that the State provi de her noney, the
circuit court erred as a matter of law in holding that a

witness's efforts to obtain consideration is not inpeachnent.?3®

gi ven that Rhonda Hai nes' testinony that M. Roberts confessed

was | eft untouched by inpeachnment information regarding M.

Ri mondi .

35 Li kewi se, the circuit court dismissed the undisclosed

letter fromthe prosecutor to Ms. Rinondi’s father. In his 1989

notion to vacate, M. Roberts included this letter in his Brady
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The circuit court found that Ms. Rinondi’s demand for noney “is
specul ative at best and does not support the existence of a
Brady violation” (PC-R4. 380).

The United States Suprene Court has held that information
that denonstrates a witness's notive in assisting the State is
i npeachnment. In Kyles, 514 U S. at 442 n. 13, the Suprenme Court
noted t hat the undi scl osed Brady material “woul d have reveal ed
at | east two notives” for a witness to cone forward to inplicate
Kyles in the nurder, i.e. “[t]hese were additional reasons [for
the individual] to ingratiate hinself with the police”. A Brady

claimis not a matter of the defense proving the existence of

claim Shortly before M. Roberts' trial, Ms. R nondi had been
charged with grand theft in Dade County (R 664). However, she
received pretrial intervention. The defense was precluded from
i npeaching Ms. Rnondi with the pending charge (R 665).

However, what neither the judge nor the defense knew was t hat
the State had previously placed conditions upon Ms. Rinondi. In
an August 28, 1984, letter to her father, the prosecutor stated,
“Mchell e has agreed to abide by these conditions and | trust

that she will live up to her commtnents. In the event the
situation changes or Mchelle fails to maintain regular contact
with you or I, then | shall be in contact wwth you to take

further action.” (PC-R 277). The State held this threat to
take further action over Ms. Rinondi's head. This went
undi scl osed to the defense and to the jury (PG R2. 47). dearly
when Ms. Rinondi failed to live up to her commtnent, the August
28'" letter indicated that she faced “further action”; she had
reason to fear the consequences and to want to curry favor with
the State. Under Davis v. Alaska, this letter clearly
denonstrates that Ms. Rinondi had reason to curry favor with the
State, and M. Roberts was entitled to present the infornmation
to the jury for its consideration in evaluating Ms. Rinondi’s
credibility.
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bi as or proving the underlying fact of bias or notive being used
to i npeach a State’s witness.® As a matter of constitutional
law, the defense is entitled to present circunstances that it
can argue afford a basis for an inference of bias or notive.

See Davis v. Alaska. However, the defense was precluded from

informing the jury that Ms. Rinondi was attenpting to use her
testinmony to obtain noney fromthe State. This was undi scl osed
i npeachnent, and the circuit court was in error to concl ude

ot her wi se.

F. The circuit court ignored the evidence that Ms. Ri nondi was
provi ded with noney in response to her demand.

The circuit court stated, “Sam Rabin testified that R nondi
recei ved no noney or other benefit for her testinony” (PG R4.
379). However, the circuit court msrepresented the evidence in
this regard.

In his federal testinony which was introduced into
evidence, M. Rabin in fact indicated that Ms. R nondi was to
recei ve noney that he was deliver to her (PGR4. 1358). 1In

2004, M. Rabin testified that “[a]ny noney we woul d have given

36 I n anot her words, there does not have to be a show ng that

the State actually gave the w tness noney; the question is

whet her the wi tness could have been notivated by the desire to
use his or her testinony to extract noney fromthe State.
Certainly, phone nessages showi ng that a witness i s demandi ng
money fromthe State denonstrate not just a notive or a hope to
obtai n noney, but actually steps taken to cash in.
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to her there would be a record of it. So there was no record of
her receiving noney which | would assune that it’s not and we
did not give her noney” (PC-R4. 938). However, he did not

di savow his testinmony in federal court that the handwitten note
fromhis secretary which was shown to himwhile he was
testifying indicated that the noney was to be taken to Ms.

Ri nondi at the Holiday Inn (PC-R 273)(“l have to give her
noney”) .

Notes contained in the State Attorney's Roberts file which
were disclosed to M. Roberts during postconviction proceedi ngs
provi de excul patory information that was not disclosed to tria
counsel. Several of these exhibits reflect Mchelle Rinondi's
desire for noney from M. Roberts's prosecutor, Sam Rabin (PC
R2. 47-48). One phone nessage provided: "Samcall Mchelle
271-9855 (Money)" (PG R 271). Another document included a
phone nessage to "Sant from"Mchelle R nmondi" "Re: noney" (PC-

R 272).% Yet another nessage provided: "Mchelle Rinondi --

37 One of the phone nessages from Ms. Ri nondi demandi ng noney

was addressed to “Sanf and dated “August” (PC-R 272). Sam
Rabi n was the assigned prosecutor on M. Roberts’ case from June
of 1984 until February of 1985. The only August that he woul d
have been receiving phone nessages from M. R nondi was in
August of 1984, which was the sane nonth that M. Rabin wote a
letter Ms. Rinondi’s father indicating that “Mchell e has agreed

to abide by these conditions and | trust that she will live up
to her commtnent. |In the event the situation changes or
Mchelle fails to maintain regular contact with you or I, then I
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Holiday Inn 324-0800 -- |I'Il tell her to be here @10:00 a. m
have to give her noney" (PC-R 273). Cearly, these notes
reflect nore than nerely Ms. Rinondi’s desire for noney. These
not es when consi dered collectively reflect that a decision had
been made to give her noney. The circuit court’s analysis of

t he significance of these notes and M. Rabin s federal
testinony was in error.

G Concl usi on.

The circuit court’s analysis of M. Roberts’ Brady claim
erred in multiple ways as a matter of law. The circuit court’s
order shoul d be reversed.

ARGUMENT | |
MR, ROBERTS WAS DEPRI VED OF H S DUE PROCESS RI GHTS WHEN THE
STATE W THHELD FAVCRABLE | NFORVATI ON FROM HI' S TRI AL COUNSEL
BECAUSE UNDER THE Cl RCUMSTANCES THE UNDI SCLOSED | NFORNMATI ON

UNDERM NES CONFI DENCE I N THE RELI ABI LI TY OF THE VERDI CT RETURNED
IN THE ABSENCE OF THI S | NFORVATI ON.

In order to insure that a constitutionally sufficient
adversarial testing, and hence a fair trial, occur, certain
obl i gations are inposed upon the prosecuting attorney. The
prosecutor has a “duty to | earn of any favorabl e evidence known
to the others acting on the governnent’s behalf in the case,

including the police”. Kyles v. Witley, 514 U S 419, 437

(1995). The prosecutor as the State’s representative has an

shall be in contact with you to take further action.” (PGR
277) .
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obligation to | earn of any favorabl e evidence known by
i ndi vidual s acting on the governnment’s behalf and to disclose
any excul patory evidence in the State’s possession to the

defense. Strickler v. Geene, 527 U S. 263, 280 (1999). Thus,

a prosecutor’s specific know edge of the favorabl e evidence does
not matter, if the favorable evidence is in the possession of
other State agents. Kyles, 514 U S. at 438-39 (“Since, then,

t he prosecutor has the neans to di scharge the governnment’s Brady
responsibility if he will, any argunment for excusing a
prosecut or from di scl osi ng what he does not happen to know about
boils down to a plea to substitute the police for the
prosecutor, and even for the courts thensel ves, as the final
arbiters of the governnent’s obligation to ensure fair
trials.”). As the Suprene Court has expl ai ned, “procedures and
regul ations can be established to carry [the prosecutors’]
burden and to insure conmunication of all relevant information
on each case to every | awer who deals with it.” Gglio v.

United States, 405 U. S. 150, 154 (1972). 1In Banks v. Dretke,

540 U. S. 668, 675-76 (2004), the United States Suprene Court

hel d:
When police or prosecutors conceal significant excul patory
or inpeaching material in the State’s possession, it is

ordinarily incunbent on the State to set the record
straight.
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A rule “declaring ‘prosecutor nay hide, defendant nust seek,’ is
not tenable in a systemconstitutionally bound to accord

def endants due process.” |d. at 696. “Prosecutors’ dishonest
conduct or unwarranted conceal nent should attract no judici al
approbation.” 1d. The prosecutor’s constitutional obligation
is not discharged sinply because the prosecutor thought the
def ense shoul d have been aware of excul patory information. In
Strickler, the Suprene Court nmade it clear that defense
counsel’s diligence was not an elenent of a Brady claim The
United States Suprenme Court has explained, “[t]he prudent
prosecutor will resolve doubtful questions in favor of

disclosure.” United States v. Agurs, 427 U. S. 97, 108 (1976).

“[ A] prosecutor anxious about tacking too close to the wind wll

di scl ose a favorabl e piece of evidence.” Kyles v. Witley, 514

U S. 419, 439 (1995).
A due process violation is established when a three-part
test is net:
The evidence at issue [was] favorable to the accused,
ei ther because it [was] excul patory, or because it
[ was] inpeaching; that evidence [was] suppressed by the

State, either willfully or inadvertently; and prejudice
[ ] ensued.
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Strickler v. Geene, 527 U.S. at 281-82. Prejudice is shown

when confidence in the reliability of the conviction is
underm ned as a result of the prosecutor’s failure to disclose

favorable information. Cardona v. State, 826 So.2d 968 (Fl a.

2002); Rogers v. State, 782 So.2d 373 (Fla. 2001).

Here, the State failed disclose Rhonda Hai nes’ 8/16//84
prostitution arrest under the name Shannon Harvey and the
di sposition of that case along with the undi scl osed 2/22/ 84
prostitution arrest on August 22, 1984 (PC-R4. 160, 163, 204,

944, 947, 950-51).%® The sane day as the disposition of these

38 When the case went to trial in Decenber of 1985, Ms. Hai nes
testified that she had a di scussion with M. Roberts on June 4,
1984, in which he said he thought he had killed a man:

Q Tell nme what tinme he nentioned this,
appr oxi mat el y?

A It was about noon, around noon.
Q About noon?

A Uh- huh.

Q This is on Monday, the fourth?
A Yes.

Q Tell the jury please exactly what Rick said
to you about noon on Monday the fourth?

A | think I killed sonebody and | asked himif
it was a man or worman and he said a man and that was
it, because | really didn't believe him so | didn't
push it no nore.
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two charges (August 22, 1984), Ms. Haines’ rap sheet was run
(PG R4. 952).%° Neither arrest appears on the August 22" rap
sheet (PC-R4. 952). The rap sheet and the booking card for
Shannon Harvey were introduced into evidence by the State during
the 1997 evidentiary hearing as a three page exhibit (PC R4.
201-04). Besides sharing the August 22" date, each page has

been stanped wth the date Decenber 14, 1984 (PC-R4. 923).

Q He sai d he thought he had killed sonmebody?

A Yes.

Q You asked himif it was a man or wonan?

A Yes.

Q And he said it was a nan?

A Uh- huh.

Q Did you press himfor any nore details about
t hat ?

A. No.

Q Did he volunteer any nore details at that
time?

A. No.

(R 1680-81).
39 Surely the juxtaposition of these two events, the August
22" disposition of Ms. Haines’ two arrests (one under the name
Shannon Harvey) and the August 22" run of Ms. Haines’ rap sheet
suggests that the State was fully aware of who Shannon Harvey
was and her connection to M. Roberts’ case. Gven that the rap
sheet and the booking card surfaced together as one exhibit at
the 1997 hearing clearly denonstrates that within the State’s
own files these two itens were |inked.
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Since it was the State that introduced this three page documnent
at the 1997 hearing, indisputably the three page docunent was in
the State’s possession.?°

During Ms. Haines’ 2004 testinony, she confirmed that one
alias she had used when arrested by the police for prostitution
was the name “Shannon Harvey.” (PG R4. 466).*

M. Roberts’ trial attorney testified that he did not
recall ever being provided any information regardi ng “Shannon

Harvey.” (PC-R4. 892-93).% Sam Rabin, the assigned prosecutor

40 During the June 25, 2004, proceedings, WIliamHowel |, the

trial prosecutor who was al so | ead counsel for the State during
t hese proceedi ngs, did express some surprise at the docunent
that he had introduced into evidence in 1997 (“MR HONELL: My
|. Were did this docunent cone fron? MR MCCLAIN You
introduced it into evidence back in 1997. MR HOANELL: | did?
MR. MCCLAIN. The State did.” PG R4. 837).

41 O course the August 16, 1984, prostitution arrest under

t he nane Shannon Harvey corroborated one of Ms. Haines’ nain
contentions in her affidavit - that she had continued to work as
a prostitute followi ng her June 1984 rel ease and was frequently
arrested in Dade County. M. Roberts’ prosecuting attorney was
aware of the arrests since they appear in the state attorney’s
file wwth a date stanp showi ng that they were placed in the file
while M. Rabin was the prosecutor and before he disclosed Ms.
Hai nes’ name as a state’s witness. Circunstantial evidence
woul d suggest, or at |least allow the defense to argue, that he
used them as |l everage to try to get Ms. Haines to help him
prosecute M. Roberts.

42 During the State’s cross-exam nation of trial counsel, the

gquestioning focused upon whet her there was any indication that

Shannon Harvey and Rhonda Hai nes were “one in the sanme.” (PC-R4.

903). The thrust of the State’s case was to di spute whet her

there was any obligation to disclose the Shannon Harvey booki ng

card, not whether the booking card was disclosed. O course,

Def. Ex. J (the certified copy of the clerk’s file regarding the
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on M. Roberts’ case fromJune of 1984 until February of 1985
testified that he had no recollection of either the February
arrest of Rhonda Hai nes nor the August arrest of Shannon Harvey
and disclosing themto the defense (PC-R4. 954).“* Judge Leonard
dick, one of the two trial prosecutors, testified that he had
no recol |l ecti on whet her Shannon Harvey was an alias used by
Rhonda Hai nes (PC-R4. 852). However, Judge Aick did

acknow edge that “an alias for Rhonda Hai nes, is sonething [he]
woul d have felt, under Brady, [he] w as] obligated to disclose.”
(PGCR4. 852). M. Howell, the other trial prosecutor, testified
t hat he had no recollection of seeing the booking card for the
prostitution arrest of Shannon Harvey (PG R4. 733).% He

i ndicated that he had no nenory of know ng whet her Shannon
Harvey was an alias for Rhonda Hai nes, and that he did not

recal | whether the alias was disclosed to the defense (1d.).*

February 22" prostitution arrest of Rhonda Hai nes) i ndicated

t hat Shannon Harvey was an alias for Rhonda Hai nes (PG R4. 905).
Sam Rabin, the initial prosecutor on M. Roberts’ case,
testified that the docunents showed that at the tine of the
August arrest of Shannon Harvey, it was determ ned she was the
sanme person as Rhonda Hai nes (PC-R4. 949, 951).

43 M. Rabin did testify that had he known of the Shannon
Harvey alias, he would have disclosed it (PG R4. 926).

44 This despite the fact that he was the counsel for the State

who i ntroduced the docunent into evidence at the 1997
evi denti ary heari ng.

4% However after his testinony was conpl eted and the hearing

wore on, the thrust of M. Howell’s questioning was to chall enge
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Theresa Farl ey Wal sh, the investigator used by M. Roberts’
post - convi ction counsel, testified that in her review of the
public records disclosed by the State that she had never seen
t he August 16, 1984, booking card for Shannon Harvey (PC- R4.

748, 784).%% Similarly, Jeffrey Walsh, an investigator used by

whet her Rhonda Hai nes and Shannon Harvey were one and the sane
(PG R4. 834, 903-04).

46 The |l ead attorney from 1989, Tom Dunn, testified in 2004 to
his decision that |ocating Ms. Haines and Ms. R nondi were the
litigation teanmis top priority (PGR4. 788, 792). He
specifically directed Ms. Walsh to | ocate Ms. Hai nes (PC R4.
793) .

At the 2004 proceedings, Ms. Walsh testified to the
unsuccessful efforts that she undertook as the CCR investigator
assigned to M. Roberts’ case in 1989 to |locate Ms. Haines. M.
Wal sh testified in 1989 the tools to |locate a witness that exist
now did not exist (PG R4. 794-95). In 1989, she relied on her
experience in other capital cases to try find a neans of
| ocating Ms. Haines. Accordingly, she reviewed the public
records that were provided for |eads on Ms. Hai nes’ whereabouts.
She obtained Ms. Haines’ social security nunber, her date of
birth, and the FDLE rap sheet concerning her (PCR4. 749-51).

In reading the transcripts, she |learned of the eleven warrants
in Broward County. She tried to track down court files or any
ot her record regarding these cases. She was very frustrated by
her failure to locate sone record about them (PC-R4. 753).

Ms. Walsh did notice reference in Ms. Haines' trial
testinmony to her noving to her nother’s residence in Arizona.
Ms. Wal sh searched for information on Ms. Haines nother. She
was able to conme up with an Arizona phone nunber for M. Haines’
not her which she provided to M. Dunn (PG R4. 754). M. Dunn
call ed the phone nunber and reached Ms. Hai nes’ nother.

However, he was unable to obtain any information regarding M.
Hai nes’ wher eabouts from her nother (PG R4. 796-97).

In her efforts to |ocate Ms. Haines, Ms. Wl sh attenpted
every nmeans she could think of to |ocate Ms. Haines. However,
not hi ng bore fruit during the pendency of the sixty day warrant
in 1989. M. Walsh continued her efforts to | ocate Ms. Haines
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col l ateral counsel in 1996 who interviewed Ms. Haines, testified
t hat he never had access to any information regardi ng Shannon
Harvey (PC-R4. 810, 815). Certainly, the record fromthe
proceedings in 1996 when a warrant for M. Roberts’ execution
was pending is rife with efforts to make sure that all public
records and Brady material in M. Roberts’ case had been

di scl osed and assurances by the State that everything had been

turned over. Ofice of the State Attorney v. Roberts, 669 So.

2d 251 (Fla. 1996).

after M. Roberts received a stay of execution fromthis Court
(PG R4. 756). But no solid information was di scovered.

When an evidentiary hearing was ordered by a federal judge
in 1992, Ms. Walsh re-intensified her efforts. She contacted
the Arizona Capital Project to obtain its assistance in
obtaining Arizona records that m ght help her | ocate Ms. Haines
(PG R4. 755-57). She contacted the sheriff’s office in Phoenix
asking for any records it nay have on Ms. Haines. But still, no
| eads surfaced revealing Ms. Haines’ |ocation.

When it appeared that M. Roberts’ execution was to be
reschedul ed, a decision was nmade in desperation to hire d oba
Search, an outfit from Seattle that offered a service to search
for people (PC-R4. 812). dobal was very expensive, but only
charged if it was successful in finding the individual in
guestion (PC-R4. 759). It was the first entity that enpl oyees
of CCR |l earned of that used electronically available data to
find m ssing persons (PGR4. 785). M. Dunn was able to
convince the head of CCR to agree to pay Gobal’s bill if M.
Hai nes was | ocated (PC-R4. 759).

Wth M. Roberts’ execution immnent, dobal |ocated M.
Hai nes in February of 1996 (PC-R4. 759). M. Dunn i medi ately
sent another investigator, Jeff Walsh, who was famliar with M.
Roberts’ case, to Los Angeles to interview Ms. Haines (PG R4.
813). Wthin three days of M. Walsh’s first contact with M.
Hai nes, she provided the information appearing in the affidavit
and executed the affidavit (PC-R4. 814).
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Yet until the State introduced the booking card along with
the rap sheet at the 1997 evidentiary hearing, the |ink between
Rhonda Hai nes and Shannon Harvey renai ned undi scl osed. G ven
the State’s repeated assertions that all public records and
Brady material had been disclosed, it was incunmbent upon the

State to come cl ean. Banks v. Dretke.

When counsel for M. Roberts |ocated Ms. Haines in 1996,
her affidavit, in which she attested to her arrests in Dade
County after the accessory charge agai nst her was dropped in
June of 1984 and she was released fromjail, was provided to the
circuit court. M. Haines also attested to the State’s
know edge of those arrests and its efforts to use those arrests
as |l everage. Had he had the booking in 1996, M. Roberts would
have relied upon it as objectively denonstrating the Brady
violation Ms. Haines reveal ed when she was contacted in 1996 and

provi ded her affidavit.*’

4 At the tinme that this Court reviewed the sunmmary denial of
M. Roberts’ 1996 notion to vacate, he had no physi cal
docunentation to corroborate Ms. Haines’ assertions. At that
time, there was only her sworn statenment as to the Brady
violation. It was not until 1997 during the evidentiary hearing
ordered by this Court that the State introduced into evidence
and thereby for the first tine provided to M. Roberts’
col l ateral counsel the booking card show ng the arrest of
Shannon Harvey in August of 1984 on prostitution. That booking
card provided M. Roberts with a neans of discovering that
Shannon Harvey was Ms. Haines' alias. After this Court vacated
the results of the 1997 hearing and renmanded for another
evidentiary hearing, M. Roberts was afforded his first
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A Brady violation is established when:

opportunity to present the information that was unearthed in
[ ight of the booking card.
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The evidence at issue [was] favorable to the accused,

ei ther because it [was] excul patory, or because it

[was] i npeaching; that evidence [was] suppressed by the
State, either willfully or inadvertently; and prejudice
[ ] ensued.

Strickler v. Geene, 527 U. S. 263, 281-82 (1999). Prejudice is

est abl i shed where confidence in the reliability of the
conviction is undermned as a result of the prosecutor’s failure
to conply with his obligation to disclose excul patory evi dence.

Cardona v. State, 826 So.2d 968 (Fla. 2002); Hoffrman v. State,

800 So.2d 174 (Fla. 2001); State v. Hugins, 788 So.2d 238 (Fla.

2001); Rogers v. State, 782 So.2d 373 (Fla. 2001); State v.

Gunsby, 670 So.2d 920 (Fla. 1996); Gorhamyv. State, 597 So.2d

782 (Fla. 1992); Roman v. State, 528 So.2d 1169 (Fla. 1988).

Here, the booking card regardi ng Shannon Harvey was
di sclosed in 1997. The booking card reveal ed that on August 16,
1984, Shannon Harvey was arrested on prostitution charges (PC
R4. 204). The booking card was introduced and attached to Ms.
Hai nes FBI rap sheet that was run on August 22, 1984 (PC-R4.
202-03). Using the booking card, court files could be and were
| ocated. The court files showed that Shannon Harvey was an
alias for Rhonda Haines (PC-R4. 163). The court files showed
that the prostitution arrest was di sposed of in court on August

22, 1984, the same date the FBI rapsheet was run. The facts
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unearthed as a result of the disclosure of the August 22, 1984,
booki ng card constituted inpeachi ng evidence within the neaning
of Brady, as both Judge Gick and M. Rabin acknow edged in
their testinmony (PG R4. 852, 926).

| f that booking card, along with the undi scl osed February
22, 1984, booking card showing a prostitution arrest of Rhonda
Hai nes, had been di scl osed and investigated, court files could
have been found reflecting that Shannon Harvey was an alias for
Rhonda Hai nes and that the two prostitution cases were conbi ned
for disposition on August 22, 1984. The resolution of the two
cases woul d have provided trial counsel with amunition with
which to further inpeach Rhonda Hai nes by showi ng that she had
reason to believe that the prosecutor had power over her and
could in fact nake her life better if she would just say what he
want ed her to say.

Certainly, the circunmstances surroundi ng the disclosure of
t he August 16'" booking card denmpnstrates conclusively that it
was in the State’s possession. At the 2004 evidentiary hearing,
no one recall ed either the August 16'" booking card or the
February 22" booking card being disclosed to the defense.
Mor eover, at M. Roberts’ trial, no questions were asked of M.
Hai nes regarding these arrests and their dispositions. M.

Roberts’ trial counsel testified that he had been aware of Ms.
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Hai nes’ alias, he would have questioned her about it (PC R4.
893). Thus, the information was suppressed within the nmeaning

of Brady v. Maryl and.*®

To the extent that this evidence was not disclosed to M.
Roberts’s trial counsel, M. Roberts was prejudiced. “In
determ ni ng whet her prejudi ce has ensued, this Court nust
anal yze the inpeachnent val ue of the undi scl osed evidence.”

Mordenti v. State, 894 So. 2d at 170. In the Brady context, the

United States Suprene Court, as well as this Court, have
explained that the materiality of evidence not presented to the
jury nmust be considered “collectively, not itemby-item” Kyles

v. Wiitley, 514 U. S. at 436; Young v. State, 739 So.2d at 559.

I n Lightbourne v. State, 742 So. 2d at 247-48, this Court, in

49 In Hoffman v. State, 800 So. 2d 174 (Fla. 2001), this Court
st at ed:

This argunent [that the defense should have figured
out that excul patory evidence existed] is flawed in
l'ight of Strickler and Kyles, which squarely place
the burden on the State to disclose to the defendant
all information in its possession that is

excul patory. In failing to do so, the State
commtted a Brady violation when it did not disclose
the results of the hair analysis pertaining to the
def endant .

However, in order to be entitled to relief based
on this nondi scl osure, Hoffman nust denonstrate that
t he defense was prejudiced by the State’s
suppressi on of evidence.

Id. at 179 (enphasis added).
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expl aining the analysis to be used when eval uati ng a successive
notion for post-conviction relief, reiterated the need for a
cunul ati ve anal ysi s:

In this case the trial court concluded that
Carson's recanted testinmony woul d not probably produce
a different result on retrial. |In making this
determ nation, the trial court did not consider
Emanuel ' s testinony, which it had concl uded was
procedural ly barred, and did not consider Carnegia's
testinony froma prior proceeding. The trial court
cannot consi der each piece of evidence in a vacuum
but must | ook at the total picture of all the evidence
when making its deci sion.

When rendering the order on review, the trial
court did not have the benefit of our recent decision
in Jones v. State, 709 So. 2d 512, 521-22 (Fla.) cert.
deni ed, 523 U.S. 1040 (1998), where we expl ai ned that
when a prior evidentiary hearing has been conduct ed,
"the trial court is required to 'consider all newy
di scovered evi dence which woul d be adm ssible' at
trial and then evaluate the 'weight of both the newly
di scovered evidence and the evidence which was

introduced at the trial'" in determ ning whether the
evi dence woul d probably produce a different result on
retrial. This cunulative anal ysis nust be conducted

so that the trial court has a "total picture" of the
case. Such an analysis is simlar to the cumulative
anal ysis that nust be conducted when considering the
materiality prong of a Brady claim See Kyles v.
Witley, 514 U.S. 419, 436 (1995).

Li ght bourne, 742 So. 2d at 247-248(enphasi s added)(citations

omtted).

The failure to disclose Ms. Haines’ alias and her arrests
that were resolved in August of 1984 nust be exam ned
cunul atively with the other withheld information that was

favorable to M. Roberts and which the jury did not hear about.
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M. Roberts pled a Brady cl aimbased upon the undi scl osed
information that he was provided in 1989 in his prior notion to
vacate. The undi scl osed favorable information concerned M.
Rinondi. The decision denying M. Roberts’ Brady claimprem sed
upon that undisclosed information nust be re-exam ned and

eval uated cunul atively with the undi scl osed favorable

information that concerned Ms. Haines. Lightbourne v. State.

Mchelle R nondi was a critical witness for the State. A
central issue at the trial was the credibility of Mchelle
Ri nondi, a sixteen-year-old runaway who supported herself
t hrough prostitution (R 2121). |In M. Roberts' prior
col l ateral proceedings in 1989, his challenges based upon Brady
and ineffective assistance of counsel as to Mchelle R nondi
were denied due to a finding of insufficient prejudice given
Rhonda Hai nes' testinony that M. Roberts confessed.

On the Monday norning of June 4, 1984, lan Riley called the
Mam police to report that Ms. R nondi had reported the nurder
of George Napoles to him M. Rinondi had further indicated
that she had been raped. According to M. Riley's trial
testinony, Ms. Rinondi woke M. Riley up at about 5:00 aam (R
2029). M. Riley was Joe Ward's roommuate; there was evidence
which the jury never heard that Joe Ward was Ms. Rinondi's pinp.

According to M. Riley, Ms. R nondi indicated a black man had
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nmur dered George Napoles in front of her. About forty mnutes
later, Ms. Rinondi reportedly reveal ed that she had al so been
raped by the black man and that afterwards the assail ant drove
her to M. Ward's hone at her request (R 2030).

Def ense counsel at trial established that M chelle R nondi
was a liar. Defense counsel asked Ms. Ri nondi about her drug
usage. Her responses were inconsistent with her prior
deposition, and she adnmitted lying. "And you lied about that
under oath, correct? A Yes, sir" (R 2241). Subsequently,
she admtted a second |ie about her drug usage. "And you |ied
at that point about your drug use? A Yes, sir" (R 2244).
| nconsi stenci es regardi ng where Ms. Rinondi was | ocated at
critical tines were witten off as "a m sunderstandi ng" (R
2252), and an unexpl ai nabl e m stake (R 2255).

In her testinony, Ms. R nondi also explained that her
nmenory regardi ng how she supported herself inproved fromthe
time of her deposition to the tinme of trial. At trial, she
testified that she supported herself through "back paychecks"
and expl ai ned her inconsistent deposition answers: "There were
SO0 many questions that day. | just had so many things on ny
mnd that | just really didn't renenber” (R 2262).

Ms. Rinondi did not renenber inconsistent prior statenents

regarding the location of the nurder and of the sexual assaults.
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(R 2297-99). Prior inconsistencies as to the nunmber of sw ngs
of the baseball bat were "m sunderstood"” (R 2300-01). M.

Ri nrondi had no explanation for the | ocation of M. Napoles'
driver's license approximately 150 feet fromthe body. (R
2305). She thought it went out the car w ndow while driving
over a bridge (R 2307). M. R nondi had no explanation for

i nconsi stenci es regardi ng when and where a knife was pulled on
her, or even whether any threats were nade at all (R 2312-13).
Ms. Rinondi had no explanation why M. Roberts supposedly stole
ei ght dollars fromher but did not take her jewelry which

i ncl uded "seven real gold, 15 karat gold neck chains," "a gold,

real gold bracelet,” "two real dianmond rings," and "four rea
gold rings" (R 2316-17).

Ms. Rinondi did not tell anyone about a second sexual
assault for six nonths because "I was never asked" (R 2334,
2335). The physical location of M. Napoles' body did not match
Ms. Rinondi's testinony. According to Ms. R nondi's testinony
and the | ocation of the body when found, the tide woul d have
covered the body. However, the body was neither wet nor
possessed any residue of the tide (R 3038).

After defense counsel's tenaci ous cross-exam nation of M.

Rinondi, and in the face of all these inconsistencies in M.

Rinondi's story, the jury deliberated for nearly twenty-four
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hours over three days. But, there was a wealth of evidence
undermining Ms. Rinondi's credibility that the jury did not
hear. Taken with the substantial inpeachnment of M. R nondi
that the jury did hear, the exclusion of the undisclosed
evidence fromthe jury's consideration cannot be said to have
resulted in a verdict worthy of confidence. Kyles.

Following lan Riley's phone call to the police on the
nmorni ng of the murder, Ms. Rinondi was transported to the police
station. There, she was exam ned by Dr. Valerie Rao, an
associ ate nedi cal exam ner, who provided services at the Rape
Treatnment Center. |In the latter capacity, she saw Ms. Ri nondi
on June 4, 1984, at 8:20 a.m (R 2529-30, 2543-44). According
to an undi scl osed statenent by Dr. Rao, she "didn't believe Vs
story -- can't believe anyone who w tnessed hom cide -- not as
upset as woul d've thought -- very cool and collected.” Dr. Rao,
in fact, found Ms. Rinondi's story so incredible she had to
confirmthat there had been a hom cide with the nedical
exam ner.

At trial, Ms. Rinondi clained that it was Ri ckey Roberts
who killed M. Napoles and raped her at approxinmately 3:00 a.m
on June 4, 1984. M. Roberts testified in his own behal f and
deni ed the charges, although admtting he had picked up a

hitchhi king Ms. R nondi on the night on the nurder. M.
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Roberts' defense was that Ms. Rinondi, a prostitute, either
alone or with one or nore of her nale protectors (Joe Ward
and/ or Manny Cebey), killed M. Napoles, Ms. R nondi's client,
and then framed M. Roberts for the nurder. Even w thout the
undi scl osed favorable information that further inpeached M.
Ri nondi and denonstrated additional notives to |lie about her
i nvol venment in the nurder and her relationship with the victim
the jury deliberated for twenty-three hours before convicting.
Shortly before M. Roberts' trial, Ms. R nondi had been
charged with grand theft in Dade County (R 664). However, she
received pretrial intervention. The defense was precluded from
i mpeaching Ms. Rinondi with the pending charge (R 665).
However, what neither the judge nor the defense knew was t hat
the State had previously placed conditions upon Ms. Rinondi. 1In
an August 28, 1984, letter to Rinondi’s father, the prosecutor
stated, "M chelle has agreed to abide by these conditions and I
trust that she will live up to her commitnents. In the event
the situation changes or Mchelle fails to naintain regul ar
contact with you or I, then I shall be in contact with you to
take further action.”" The State held this threat to take
further action over Ms. Rinondi's head. This went undiscl osed

to the defense and to the jury.
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The State also failed to disclose that Ms. Rinondi was
frequently calling M. Roberts' prosecutor and demandi ng noney.
Notes contained in the State Attorney's Roberts file which were
di sclosed to M. Roberts during postconviction proceedi ngs
provi de excul patory information that was not disclosed to tria
counsel. Several of these exhibits reflect Mchelle Rinondi's
desire for noney from M. Roberts's prosecutor, Sam Rabin. One
phone nmessage provided: "Samcall Mchelle 271-9855 (Mney)."
Anot her docunent included a phone nessage to "Sani from
"Mchelle Rinondi" "Re: noney." Cearly, such action by M.

Ri nondi reflected her desire for noney in return for her
testinmony. A note in the State Attorney file that according to
M. Rabin was witten by his secretary (PC-R4. 1358) provided:
"Mchelle Rinondi -- Holiday Inn 324-0800 -- 1'Il tell her to be
here @10:00 a.m | have to give her noney." This note
reflects an intention by the State to pay Ms. R nondi noney.

The nondi scl osures precluded the defense from presenting
this information to the jury, even though the jury was
instructed to consider noney paynents to a wtness in
determining credibility.

M. Roberts's trial counsel has testified that this

undi scl osed information was significant and woul d added to nore
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fuel to the defense’s argunent that Ms. Rinondi was not worthy
of belief:

THE WTNESS: | would have nade the sane
argunent of allowing the jury to hear all of this and
Judge Sol onmon, you know, for exanple if | had found
out that there were notes in the State Attorneys file
that were not disclosed to ne that Mss R nondi was
getting paid noney by the state attorney and which
understand there was sone notes to that effect, there
was noney changi ng hands which | was never nade aware
of and I would have added that as part of ny argunent.

THE COURT: Before we get into that
t heoretical aspect, you have know edge that there was
nmoney changi ng hands?

THE WTNESS: No, no the first | heard of it
was when the collateral representative found it in the
file.

THE COURT: Well, we can all make up

theoretical scenarios that m ght have changed your
def ense.

THE WTNESS: It wouldn't have changed it.
It just would have added nore fuel to the rel evancy of
t he issue.
(PG R4. 1068-69).

Q Let me show you what has been marked as
def endants exhi bit 4.

Have you seen that exhibit prior to today?

A Again as with the last three exhibits, | believe
that you just showed it to nme for the first tine.

Q And you not see that exhibit prior to trial?
A As with the last three exhibits and this exhibit,

it was not made known to me by the State Attorneys
Ofice.
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Q Woul d t hat have been inportant to your defense of
M. Roberts?

A Well again it establishes nore --
THE COURT: Yes or no.
THE W TNESS:  Yes.
(PG R4. 1070-71).

The jury in this case received the follow ng standard jury

i nstructi on:
VEEI GHI NG THE EVI DENCE

It is up to you to decide what evidence is
reliable. You should use you commpn sense in deciding
which is the best evidence, and which evidence should
not be relied upon in considering your verdict. You
may find sone of the evidence not reliable, or |ess
reliable than ot her evidence.

You shoul d consi der how the w tnesses acted, as
wel | as what they said. Sone things you should
consi der are:

6. Has the wi tness been offered or received any
noney, preferred treatnment or other benefit
in order to get the witness to testify?

(R 5130) (enphasis added). M. Rinondi's receipt of nobney or
ot her benefit was a factor the jury was specifically instructed
to consider in determ ning whether to believe her or M.
Roberts. The jury could not consider either Ms. Rinondi’s
demands for noney, nor the State’'s apparent decision to provide

noney, however, because it was were never apprised of these
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facts and never |earned of the communi cations regardi ng paynents
of noney.

The record at this point certainly establishes that
M chell e R nondi was dermanding. The jury was instructed noney
paynments was a factor to consider in weighing wtness
credibility. Cearly, whether the demands for noney were
justifiable was an issue the jury should have heard and
consi dered in deciding whether to believe Ms. R nondi. However,
because of the State’'s failure to disclose this information, the
jury did not have this necessary and avail able information which
the instructions highlighted as an inportant consideration. 1In
light of the jury instructions highlighting a witness’ nonetary
notivation, disclosure was required.

In addition to noney paynents, the jury simlarly did not
hear about the State’'s threat to take “further action” against
Rinondi if she failed to live up to her commtnments. Wen she
was caught violating her commtnents and commtting a crine, she
was certainly notivated to curry favor with the State. And in
fact, despite the threat, Ms. R nondi received pre-tria
intervention regarding a crimnal charge. 1In fact, the trial
court refused to let M. Roberts’ counsel to elicit any
information regarding the Ms. Rinondi’s crimnal activity and

her receipt of |enience.
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I n an undi scl osed August 28, 1984, letter to Mchelle
Rinondi's father from M. Robert’s prosecutor, Sam Rabin, M.
Rabi n wr ot e:

It was a pleasure speaking to you today regarding
our nmutual concern, Mchelle. After you and | had an
opportunity to speak, | again reiterated ny denmands
upon Mchelle that she attend school regular, live
with the Wel shs, seek to obtain a job, maintain
contact with the undersigned Assistant State Attorney
tw ce weekly and contact you once a week.

M chell e has agreed to abide by these conditions

and | trust that she will live up to her commtnent.
In the event the situation changes or Mchelle fails
to maintain regular contact with you or |, then I

shall be in contact with you to take further action.

| want to apol ogize for not contacting you
earlier regarding your role as Mchelle's parent in
t he prosecution of Ri ckey Bernard Roberts (case nunber
84-13010), however this was an oversight on ny part.
| will keep you infornmed of all developnments in the
case, which is presently set for trial on Novenber 12,
1984. If you would like to attend the trial, | wll
make arrangenents to have you fl own down at the
expense of the State of Florida.

If I can be of any further assistance to you
regardi ng the foregoi ng correspondence or any other
matters related to Mchelle, please do not hesitate to
contact ne at (305) 547-5252.

Si ncerely,

JANET RENO
State Attorney

By: SAMUJEL J. RABIN, JR

Deputy Chi ef Assi stant
State Attorney

(PG R 277, PC-R4. 1345-48).
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M. Roberts' trial counsel testified that he was not
provided this letter:

THE WTNESS: Seven is a letter again from
Sam Rabi n who was the hom cide prosector with M ss
Rinondi, a letter to soneone who | believe is Mss
Ri nondi's father Kenneth Ri nondi.

THE COURT: Well, you know not hi ng about
t hese docunments except they are docunents that seemto
be dated and sent to sonebody.

THE WTNESS: That's all | know.

THE COURT: You never saw them before
counsel showed themto you; is that right?

THE W TNESS: Right.

(PG R4. 1072).

Certainly, prosecutors in Dade County did not routinely
notify the parents of teenagers living there that if the
t eenagers do not abide by certain conditions the prosecutors
will "take further action.” Exactly what crimnal activity M.
Ri nondi engaged in to warrant this letter, M. Rabin was unable
to recall (PG R4. 1354-55). However, obviously her crimnal
hi story had al ready warranted sone action because "further
action” was being threatened. There was, and is, no question
that Ms. Rinondi was supporting herself at the tine of M.
Napol es' death through prostitution and that she was actively
trying to recruit other teenage girls to the business (R 670).

She also testified at trial that she was engaged in the use of
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illegal drugs (R 2238-44). Certainly this establishes a
substantial crimnal history for a sixteen year-old. Yet
despite M. Rabin's warning in his letter "to take further
action” if Ms. Rinondi did not maintain contact with himtw ce
weekly and ot herwi se abi de by his conditions, when Ms. Ri nondi
was subsequently charged with grand theft, she sinply received
pretrial intervention.

Certainly M. Rabin's letter to Ms. Rinondi's parents
contained information, i.e., threats "to take further action."
Such a threat would have provided Ms. Rinondi with a notive to
curry favor with the State. Accordingly, access to the letter
woul d have been useful to defense counsel in cross-exanm ning M.
Ri nondi and in cross-exam ning her regarding those matters, as

is guaranteed by Davis v. Alaska. Here, the State did not

disclose its threats to Ms. Rinondi. Defense counsel could not
confront Ms. Rinondi with this information because he did not
know about it. Consequently, the jury never |learned this

i nformati on which was favorable to M. Roberts, particularly in
a case that canme down to an issue of credibility. In fact, in
his closing argunents to the jury, the trial prosecutor

acknow edged that the case canme down to whomto believe (R

2945) (“Utimtely, you have to decide who is |ying and what
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they have to gain or to lose by coming in this courtroom and
lying.”).

Moreover, in light of the threat contained in the letter,
Ms. Ri nondi woul d have had reason to worry about crimna
prosecution. Her one trunp card was her testinony against M.
Roberts. Wen she was arrested for grand theft in Novenber of
1985, she immediately wanted to talk to M. Roberts' prosecuting
attorney (PC-R 263). \Watever the prosecutor's nental state as
to his intent to help her, the inportant thing was what she
wanted. She wanted to use her trunp. She wanted help in her
crimnal case, and she viewed the prosecutor in M. Roberts
case as a person who would help her. This was a specific
exanpl e of her willingness to use her testinony to help herself.

The State also failed to disclose a statenent by one of its
wi t nesses, Dr. Rao, describing Ms. Rinondi's condition early on
June 4, 1984. According to this statement Ms. Rinondi was too
"cool and collected.” This was inconsistent with testinony from
Ms. Rinondi, Ms. Canpbell, and M. Riley. The statenent also
reflected Ms. Rinondi's statement that her |ast coitus had been
on June 3, 1984, at 10:00 a.m, although she was "not sure."
This too was inconsistent with Ms. Rinondi's trial testinony.
Again, trial counsel has testified that he was unaware of the

informati on contained in these notes. The notes concerning Dr.
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Rao are a summary of a "statenment"” by Dr. Rao expressing her
opinion that she "didn't clearly believe Vs story."” These
notes indicate that Ms. R nondi's deneanor was not consi stent
with having witnessed a nurder; it also contradicted M.
Rinondi's trial testinony as to the tinme of her last coitus. It
contradicted Ms. Rinondi's claimthat she was hysterical. Dr.
Rao stated that she appeared too "cool and collected.” Further,
there was no evidence of physical trauma consistent with a rape.
The jury shoul d have | earned about Dr. Rao's doubts.

At trial, Dr. Rao was called by the State as an expert
doctor in dealing with rape victins (R 1830). Over defense
counsel s objection she was qualified as such an expert (R
1842). Yet, the State was very careful not to ask Dr. Rao's
opinion as to whether Ms. Rinondi was raped. Certainly, in a
case where the only issue was whether to believe Ms. Rinondi or
M. Roberts, the nondisclosure of Dr. Rao's statenent underm nes
confidence in the outcone and creates a reasonable probability
of a different outconme when considered cumul atively with the
ot her favorable information that the State did not disclose.

Ms. Ri nondi presented a dubi ous account of a sexual
battery. According to another State's witness, lan Riley, M.
Ri nondi failed to reveal the sexual battery when she first told

hi m about the offense (R 2030). Mchelle R nondi was unsure
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about where the assault had occurred. She told different people
that she was assaulted in the car and then told others that the
assault occurred on the ground. Even nore specious is her
story, not told until a year and half after the offense, of a
second assault after leaving the crinme scene (R 2334-35). M.
Roberts was never indicted for the second sexual assault. These
vari ous accounts given by Ms. R nondi show that her credibility
was nore than in dispute -- it was pivotal, as were her notives.
Yet the jury was kept in the dark because the State did not

di scl ose favorable information to the defense in violation of

Br ady.

The State has previously conceded that M. Roberts' theory
of defense was to show sonmeone el se working with Ms. Rinond
conmmitted the nurder:

In his opening statenment and cl osi ng argunent,
def ense counsel theorized that either the rape
victims boyfriend, Manuel Cebey, or Joe Gary Ward, at
whose house the rape victimand Jam e Canpbell were
staying that weekend, had nurdered the victimbecause
they were jealous of his being with the rape victim

t hat evening,and that the rape victimblaned the
defendant to protect either one or both of them

91



(Florida Suprene Court Response in Case No. 74,920 at 13-
14) .

Def ense counsel, as the State concedes, presented
evidence that "Ward was a vi ol ent man who sonetines carried
a firearm (R 1595-1600)." (Florida Suprenme Court Response
in Case No. 74,920 at 30). "Mchelle R nondi, also
testified that Ward had a bad tenper and was a vi ol ent
person (R 2269)." (Florida Suprenme Court Response in Case
No. 74,920 at 30). However, the defense was unable to
provide the jury with informati on which the State w thhel d
and whi ch was necessary to conplete the picture.

Since the trial amounted to Ms. Rinondi's word as
buttressed by Ms. Haines against M. Roberts's word, it was
very inportant for M. Roberts to be able to defend by
explaining fully why his testinony had the earmarkings of
truth,.

M. Roberts was previously denied relief on his Brady
claimrelating to Ms. R nondi because Ms. Haines’ testinony
remai ned untainted. The Eleventh Crcuit Court of Appeals
addressed one aspect of the undisclosed evidence in saying
that any further inpeachnent of Mchelle Ri nondi "woul d not

have changed the outcone of the trial." Roberts v.

Singletary, 29 F.3d 1474, 14 (11th Gr. 1994), cert.

deni ed, 115 S. C. 2560 (1995). |In making this
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determ nation, the Eleventh Crcuit relied on the fact that
"Roberts' girlfriend testified that Roberts told her he
killed a man." 1d. at 14. Whatever weaknesses were found
in Mchelle Rinondi's testinony, the court found, were
conpensated for in Rhonda Haines' testinony. Thus, the
undi scl osed i npeachnent evi dence of Rhonda Hai nes, when
consi dered cunul atively with the previously presented Brady
material, denonstrates that the conviction is unreliable.
The failure to disclose all of the favorable information in
the State’ s possession viol ated due process. Here, when

t he proper cunul ative consideration is given to all of the
wi thhel d material, confidence is undermned in the
reliability of the outcone. A new trial is warranted.

CONCLUSI ON

Based upon the record and the argunents presented
herein, M. Roberts respectfully urges the Court to reverse
the lower court’s denial of 3.850 relief and grant M.
Roberts a new trial.
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