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PRELI M NARY STATEMENT

Thi s proceedi ng invol ves the appeal of the circuit court's
deni al of a post-conviction noti on without an evidentiary
hearing. The follow ng synbols will be used to designate

references to the record in this appeal:

"R " -- record on direct appeal to this Court;

“1PC-R " -- record on appeal of denial of first Rule 3.850
not i on;

"2PC-R " -- record on appeal of denial of first Rule 3.850

noti on after renmand;

“3PC-R, [Volune Title]” -- record on appeal of denial of
this second Rule 3.850 notion.



REQUEST FOR ORAL ARGUMENT

M. Rivera has been sentenced to death. The resolution of
the issues involved in this action wll therefore determ ne
whet her he lives or dies. This Court has not hesitated to all ow
oral argunent in other capital cases in a simlar procedura

posture. Lightbourne v. State, 742 So. 2d 238 (Fla. 1999);

MIls v. More, 786 So. 2d 532 (Fla. 2001) Swafford v. State,

828 So. 2d 966 (Fla. 2002); Roberts v. State, 840 So. 2d 962

(Fla. 2002); Wight v. State, 857 So. 2d 861 (Fla. 2003). A

full opportunity to air the issues through oral argunent would
be nore than appropriate in this case, given the seriousness of
the clains involved and the stakes at issue. M. R vera,

t hrough counsel, accordingly urges that the Court permt ora

ar gunent .
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| NTRODUCT| ON

On January 30, 1986, at about 6:15 PM el even year old
Staci Jazvac set off fromher hone for a nearby strip mall to
get paper at a store (R 702-03). She was |ast seen by a store
clerk at “[a]bout 6:30, 7 o clock” (R 797). According to the
State’s theory of the case, Mchael Rivera, while using a blue
van owned by his friend Mark Peters, abducted Staci as she
wal ked hone foll ow ng her purchase of paper, and that he killed
her in the blue van and dunped her body in an enpty field where
it was found on February 14, 1986.' When discovered, her body
was clad in jeans, a white nylon jacket and a white top (R 897-
98, 913).

During the trial, the State focused on linking Staci to the
bl ue van and arguing that based upon his various statenents that

M. R vera was in possession of the blue van on the evening of

' n making these arguments, the State relied upon an obscene
phone call that a sexually-troubled M. Rivera made on February
7'" to Starr Peck in which he clained that his name was “Tony”
and that he had grabbed Staci, put her in the blue van, and
dunped her body in Lake Okeechobee (R 1087-90).

The defense argued that the details in the obscene phone
call that Starr Pack received from*“Tony” (Mchael Rivera s
alter ego) did not match the facts of the case - only the
informati on that was common know edge from t he newspaper
coverage (R 1831-34). The defense argued that a troubl ed
M chael Rivera nade statenents based on “fantasy” (R 1837).
“Tony” made obscene phone calls and made outrageous clains to
get attention (R 1839-40). This was not unlike recent events
in the nationally known Jon Benet Ransey case.
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January 30, 1986. 1In this regard in his opening statenent, the

prosecut or expl ai ned:

(R 715).°2

They al so checked Mark Peters’ van, and you’l
hear from Howard Seiden, who is with the Crine Lab,
and he’s an expert in hair exam nation.

He'Il tell you he found a hair in Mark Peter’s
van, a long hair, | think it was |like six or seven
i nches, and he conpared that with the known hair of
Staci Jazvac and that they are sinlar

He will not cone in and say they are exactly the
sanme and they are Staci’s. You can’t do that in hair.
It’s not like fingerprints. He'll say it is simlar
to Staci Jazvac’s hair in the van.

The prosecutor also noted in his opening that there

woul d be evidence showing that a fingerprint found in the van

“is Mchael Rivera's (R 716).°3

°Sinmilarly

(R 1793).
pr osecut or

in his initial closing, the prosecutor argued:

What’ s i nportant about Detective Edel is that he did
some vacuum ng for the van. He did sonme vacuuni ng
and he told you where he did vacuuni ng.

He did vacuum ng where? 1In back of this van. As a
result what does he find? He finds hair.

Now t hey have the standards of Staci. So he sends
those standards to Howard Sei den. You heard Howard
Seiden. It just so happens that hair was consistent

with Staci’s. He can’t say and he didn't say it’s a
positive identification, but he says it’s consistent
with Staci Jazvac’s hair standard.

In his rebuttal closing argunent to the jury, the
again argues: “And it just so happens that a hair

simlar to Staci’s is found in the van”(R 1866).
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However, DNA testing conducted in 2003 has now
conclusively established that Staci was not the source of the
hair found in Mark Peters’ van.? Thus, the slender reed relied
upon by the prosecutor to repeatedly link Staci to the blue van
has been destroyed.?

In addition to the startling DNA results, M. R vera s

coll ateral counsel discovered in md-2002 that the State had

3The State al so presented the testinony of a jailhouse infornant,
Frank Zuccarello, who clained M. Rivera nmade statenents

acknow edgi ng that “he was riding around | ooking for a young
girl” when he spotted Staci (R 1422).

“When M. Rivera requested DNA testing of the hair fromthe bl ue
van, the State did in fact “agree to the DNA testing, we did
acknow edge its relevancy.” (3PC-R, “Supplenental Transcript,”
109). However after the results cane back totally in M.
Rivera’s favor, the State argued the results did not warrant
relief, nor even evidentiary devel opnent. According to the
State, the DNA testing that it agreed to was nerely a waste of
ti me and noney.

At M. Rivera's trial, his lawer in his closing asked: “But
where is Mark Peters?” (R 1841). The State did not call Peters
as a witness or introduce any statenents from hi mregardi ng the
bl ue van.

In M. Rvera s first Rule 3.850 proceedings, his
coll ateral counsel had |located M. Peters and presented his
testimony. M. Peters indicated that on the evening of January
30, 1986, Rivera picked himup at work between 5 and 6 PM
Peters then drove M. Rivera hone and reached his own hone by 7
PM R vera v. State, 717 So. 2d 477, 482 (Fla. 1998). Thus, by
6 PM Peters was in possession of his van and renai ned so
thereafter. After considering this testinony on appeal fromthe
deni al of collateral relief, this Court found that M. Rivera
had not shown sufficient prejudice to warrant a new trial.
However, in conjunction with the DNA results, the significance
of Peters’ testinony is enhanced.

3



withheld a witten plea agreenment that the State had with Frank

Zuccarel | o, and which Zuccarello had denied.® According to the

undi scl osed witten plea offer with Zuccarell o:

®Zuccarel |l o appeared at M. Rivera's trial pursuant to a State

i ssued subpoena (R 1402). He testified that he first told | aw
enforcenent that M. Rivera had nmade a statenment sinply because
he thought what M. Rivera “did was a sick act” (R 1406). On
cross, Zuccarello testified the State had “not nmade any deal s
with you regarding [his] testinmony” (R 1410).
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1. In return for the considerations shown above,
the defendant will continue to cooperate with: Florida
Departnent of Law Enforcenent (lead agant: Steve
Emerson); Broward Sheriff’s Ofice (detectives
Presley, Argentine, Sgt. Carney); Ft. Lauderdale
Police Departnment (detective Potts); ASA's Lazarus and
Pyers, and their investigators; and other |aw
enforcenment offices.

The defendant will, in his cooperation, be giving
statements, which will be tested by pol ygraph as to
their veracity; the defendant will further agree to

testify at all proceedings in which he is subpoenaed
and the defendant will testify honestly.

(3PC-R, “Suppl enental Record,” 63)(enphasis added).’

This plea offer not only constituted undiscl osed
i npeachment evidence within the nmeaning of Brady, it also
denonstrated that the State at the time of trial did not correct
Zuccarell o' s false testinony denying the existence of an
agreenent obligating him*“to testify at all proceedings in which
he i s subpoenaed” and that the State presented fal se testinony
and presented fal se argunent during M. Rivera prior collateral
pr oceedi ngs.

At a post-conviction evidentiary hearing in 1995 on
M. Rivera’s claimthat the State had w thheld Brady evidence,
the State called M. Rivera s trial prosecutor, Kelly Hancock

to testify. During the direct exam nation of M. Hancock by

At the tine of Zuccarello's plea agreenent, M. Rivera was being
prosecuted by “ASA Lazarus” and detective Argentine was the
deputy that Zuccarello testified he contacted regarding M.
Rivera (R 1406).



Assi stant State Attorney Susan Bailey, the follow ng testinony

was present ed:

Q Ckay. M. Hancock, | would like to ask you
about the testinony of Frank Zuccarello on the w tness
stand. If you need to refresh your recollection, ['1I
be nore than happy - -

A Okay.

Q But do you recall asking Frank Zuccarello in
your direct examnation if the state had nade any
prom ses to hi mwhatsoever regarding his testinony on
behal f of the state against M chael Rivera?

A. Absol utely, | asked himthat question.

Q And do you recall what his response was?

A He said that we had offered himnothing to
testify.

Q Ckay. In fact, did you offer M. Zuccarello
any prom ses or anything in return for his testinony?

A. O fered hi m not hi ng.

(PGR 686). During cross exam nation, M. Hancock testified:

Q You never nade him any prom ses?
A | never made himany prom ses. |In fact, he
was - - ny recollection, he was nore than willing to

come and testify against M. Rivera.

* * *

Q Are you aware of anyone el se on the
prosecutor’s teamor the police or involved with the
state in M. Rivera s case prom sing these individuals
anyt hi ng?

A No, and | think |I asked everyone that
testified in court if they were prom sed anythi ng when
they - when they testified, if we had prom sed them

6



anyt hing, and my recollection is everyone said no,
that the state had not prom sed them anyt hi ng.

| cannot tell you with the detectives because |
wasn’t there. But ny understanding fromtalking to
the detectives was that they were not prom sed
anyt hing either.

Q And no one on the prosecutor’s team prom sed
t hem anyt hi ng?

No. | was on the prosecution’ s team |
nmean, | was the one that tried the case, | don't
recall that there was another prosecutor there to
assist me. So, the answer’s no, | didn't prom se them
anyt hi ng.

(PG R 686, 694-95). 1In the State’s cl osing nenorandum the

State sought to have the Brady/ G glio claimdenied upon the

basi s of Hancock’s testimony; “Hancock testified that Zuccarello
did not receive any deal for his testinony.” State’s Menorandum
dated 6/1/95 at 11. And on the basis of Hancock’s testinony and

the representations nade by the State that there was no deal for
Zuccarello’'s testimony, M. Rivera s clai mwas denied.?

However, pursuant to an undi scl osed pl ea agreenent,

Zuccarello in return for a reduction in his crimnal liability

8The United States Suprene Court recently explained: “Wen police
or prosecutors conceal significant excul patory or inpeaching
material in the State’s possession, it is ordinarily incunbent

on the State to set the record straight.” Banks v. Dretke, 124

S. . 1256, 1263 (2004). Thus, a rule “declaring ‘prosecutor

may hi de, defendant nust seek,’” is not tenable in a system
constitutionally bound to accord defendants due process.” 1d.
at 1275.



agreed “to testify at all proceedings in which he is subpoenaed”
(3PC-R., “Suppl emental Record,” 63).°

Despite the new DNA evidence refuting the only
physi cal evidence offered by the State to Iink Staci Jazvac to
t he blue van, and despite the new evidence show ng that the
State not only failed to disclose favorabl e evidence to the
defense, but also showing that the State presented uncorrected
false testinony at M. Rivera s trial and at his prior
coll ateral proceedings, the circuit court summarily denied M.
Ri vera’ s successive notion to vacate his conviction and sentence
of death. In refusing to conduct an evidentiary hearing in
light of the significant new evidence, the circuit court erred.

STATEMENT OF THE CASE

On August 6, 1986, M. Rivera was charged by
indictment in the Seventeenth Judicial Crcuit Court with first
degree nurder (R 2164). M. R vera was found guilty on Apri

16, 1987, and on April 17, 1987, the jury reconmended a death

%Addi tional newy discovered evidence was pled in the Rule 3.850
notion as warranting post-conviction relief. This new evidence
i ncl uded the invol venrent of Detectives Scheff and Anbile in the
case of Frank Lee Smth wherein they clained that he nmade
incrimnating adm ssions to them and statenments made by the
trial judge in a newspaper article acknow edging his difficulty
in overcomng his prejudice against M. Rivera during the trial.
Thi s evidence al so warranted evidentiary devel opnent as
expl ai ned herein and nust be eval uated curnul atively with the
particularly startling new evidence discussed in this

i ntroduction.



sentence (R 2296, 2307). On May 1, 1987, the trial court

i nposed a death sentence (R 2308-13). On direct appeal, this
Court affirmed M. Rivera's conviction and sentence of death,
whil e overturning the finding of the cold, calculated and

prenedi tated aggravating circunstance. Rivera v. State, 561 So.

2d 536 (Fla. 1990).

On Cctober 31, 1991, M. Rivera filed a Rule 3.850
notion, along with a notion to disqualify the trial court judge
(PGR 739-49). WM. Rivera subsequently filed two additional
notions to disqualify the judge (PC-R 1024-40, 1604-18). The
di squalification notions were all denied (PGR 783, 1143).

The circuit court ordered a limted evidentiary
hearing, summarily denying nost of the clains for relief (1PG
R 1205-06). After the evidentiary hearing in 1995, the court
denied all relief (1PC-R 1717-21). On appeal, this Court
reversed the summary denial of the penalty phase ineffective
assi stance of counsel claim but affirmed the denial of relief

on all other clains. Rivera v. State, 717 So. 2d 477 (Fl a.

1998) .

On remand, the circuit court held an evidentiary
hearing on April 26-28, 2001. Follow ng the hearing, the
circuit court denied relief, and M. Rivera agai n appeal ed the

denial. On Septenber 11, 2003, this Court affirnmed the denia



of M. Rivera s penalty phase ineffective assistance of counsel

claim Rivera v. State, 859 So. 2d 495 (Fla. 2003).

Meanwhi | e, on Septenber 29, 1999, M. R vera had filed
a second Rule 3.850 notion in circuit court based upon
previ ously undi scl osed information. He filed an anendnent to
the Rule 3.850 notion on Septenber 27, 2001, in light of the
di scovery of additional information that the State had
previously failed to disclose. Wen denying relief on the
penal ty phase ineffective assistance claim the circuit court
failed to rule on the second Rule 3.850 or its anmendnent. On
July 22, 2002, while M. Rivera s appeal of the denial of his
penal ty phase ineffective assistance of counsel clai mwas
pendi ng, this Court relinquished jurisdiction to the circuit
court so that it could consider M. Rivera s second Rule 3.850
notion and its amendnent.

During the ensuing proceedi ngs, additional public
records were disclosed, and DNA testing of evidence was ordered
and conducted. The circuit court granted M. Rivera |leave to
file one new amendnent of his Rule 3.850 notion containing al
of the new information disclosed and/or discovered in the course
of the proceedings following this Court’s remand. The anmended
motion was filed on January 20, 2004, and it included the

results of the DNA testing (3PG R, “Supplenental Record,” 1-
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58). The State filed a response to the notion on June 3, 2004
(3PC-R, “Supplenental Record,” 117-40). The circuit court held
a Huff hearing on July 27, 2004 (3PG R., “Supplenental Record
Transcript,” 87-125). On May 10, 2005, the circuit court issued
an order denying an evidentiary hearing and denying relief (3PC-
R, “Suppl enmental Record,” 171-80). M. Rivera noved for
rehearing (3PC-R, “Supplenental Record,” 181-90), which the
circuit court denied on August 30, 2005 (3PG R, “Supplenental
Record Vol 2,” 224). M. Rveratinely filed a notice of appeal
(3PC-R, “Supplenmental Record,” 198-99). This appeal foll ows.

STATEMENT OF THE FACTS

A. THE NEW AND PREVI QUSLY UNDI SCLOSED FACTS PRESENTED | N THE
SECOND RULE 3. 850 MOTI ON.

At M. Rivera' s trial, the State presented evi dence
that a hair found in the van in which the State contended the
crime occurred was consistent with the victims hair (R 1293,
1305). The State told the jury about this hair in opening
statenent: “They found a hair in Mark Peter's van, a long hair,
| think it was like six or eight inches, and he conpared that
with the known hair of Staci Jazvac and that they are simlar”
(R 1305). The State also relied upon the testinony about the
hair in its closing argunment (R 1793). DNA testing conducted

in 2003 has now concl usively established that this hair did not
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come fromthe victim (3PC-R, “Supplenental Record Transcript,”
39-41, 67).

In investigating the case, sheriff’s deputies
coll ected dark hairs found on the victims white knit top and
| eft shoe. 1In an affidavit dated February 24, 1986, Detective
Amabi | e di scussed these hairs to support issuance of a search
warrant to obtain hair fromM. Rivera. DNA testing conducted
in 2003 on eight of these hairs has established that M. Rivera
is definitely not the source of seven of these hairs, while the
anal ysis of the eighth hair was inconclusive (3PCGR
“Suppl enental Record Vol 1, Etc.,” 42-44).

At trial, the State called jail house informant Frank
Zuccarello, who testified that M. Rivera confessed to the
nmurder of the victim Staci Jazvac, and to the prior assault of
another girl, Jennifer Goetz (R 1402-06). Zuccarello testified
that he had recently pled guilty to twenty-three felonies in
Broward and Dade Counties, receiving a seven-year sentence in
Broward and a five-year sentence in Dade (R 1409, 1410, 1419).
Zuccarello categorically denied that his guilty pleas involved
any quid pro quo regarding his testinony in M. Rivera s case--
no prom ses, no deals (R 1406, 1410, 1420). Zuccarello did
admt that he had filed a notion to mtigate his sentence on his

current conviction, but testified that his testinmony in M.

12



Ri vera’'s case woul d have no bearing on whether or not his

sentence woul d be reduced (R 1419).

nmotion to

In 1995, M. R vera anended his first Rule 3.850
include a CaimXXl, which pled:

6. At trial, one of the State’s key w tnesses
was Frank Zuccarello, a professional informant. M.
Zuccarello testified many tines previously in exchange
for lenient or favorable treatnent.

7. Despite M. Zuccarello s history of making
deals with the State, he testified that the State had
made no promi ses to himand there was no deal (R
1407, 1410).

8. However, the State had witten several
letters in an effort to secure |enient treatnent for
M. Zuccarello. (See Appendix B). Further, the State
made no attenpt to correct M. Zuccarell o' s apparently
m sl eadi ng testinony.

(2PC-R 1553). At a hearing on that notion, Kelly Hancock, the

trial prosecutor, testified that neither he nor any nenbers of

t he prosecution team had nmade Zuccarell o any prom ses or offered

hi m anyt hi

ng in exchange for his testinony in M. Rivera s case

(1PC-R. 686, 694-95). The State’s closing nenorandum urged t hat

M. Rivera s claimbe denied based upon Hancock’s testi nony:

“Hancock testified that Zuccarello did not receive any deal for

his testinony” (State’s Menorandum dated 6/1/95 at 11).

In the nost recent Rule 3.850 proceedings, M.

R vera's counsel |earned that Zuccarello received a deal from

the State,

a deal that the State did not disclose at trial or

during the initial post-conviction proceedings. Wen M.

13



Zuccarello pled to the nunerous pendi ng charges agai nst himon

June 12,

1986, it was pursuant to an undiscl osed plea offer from

the Broward County State Attorney’'s Ofice. The “Plea Ofer

Frank Zuccarel |l 0” provided:

|. The Defendant will enter an [sic] plea to the
foll owi ng charges:
Case 85-4911CF, Aggravated Assault, violation
of Community Contr ol
Case 86-3288CF, Kidnapping while Arned (Life
Fel ony), one count; Burglary while
Arnmed (First Degree PBL Fel ony),
one count; Armed Robbery (First
Degree BPL Fel ony), three Counts.
Case 86-3602CF, Forgery (Third Degree Fel ony),
t wo
counts; the two M sdeneanor Theft
charges wi Il be dropped.
Case 86-3841CF, Possession of Cocaine (Third
Degree Fel ony), one count.

The pleas will be wth a CAP, or maxi num period of
incarceration of Fifteen (15) Years in prison. The
State does reserve the right to request a period of
PROBATION to run consecutive to the incarceration
there will be a CAP, or nmaxi mum period of probation
requested, of TEN (10) years.

1. The Broward County cases, as outlined above, wll
run CONCURRENT with the charge(s) the defendant wil|
be pleading to in Dade County.

[11. In return for the considerati ons show above, the
defendant will continue to cooperate with: Florida
Department of Law Enforcenent (lead agant: Steve
Enmerson); Broward Sheriff’'s Ofice (detectives
Presley, Argentine, Sgt. Carney); Ft. Lauderdale

Pol ice Departnent (detective Potts); ASA s Lazarus and
Pyers, and their investigators; and other |aw

enf orcenment offices.

The defendant will, in his cooperation, be giving
statenents, which will be tested by polygraph as to
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their veracity;, the defendant will further agree to
testify at all proceedings in which he is subpoenaed
and the defendant will testify honestly.

V. In return for the above consideration, the
defendant will not be charged with any additional
cases in Broward county in which he may have

partici pated, EXCEPT: any cases in which injuries to
any person resulted will be exam ned on a case-by-case
basis, and a filing decision made accordingly. Any
participation in any HOM Cl DE case wi ||l be handl ed
separate and apart fromthis agreenent, by Assistant
State Attorneys in the Hom cide division.

V. Frank Zuccarello will forfeit and surrender al
proceeds fromhis crimnal activity to Florida
Departnent of Law Enforcenent. Wile the exact anount
is undetermned at this time, it is believed that such
sumw Il be in excess of Two Hundred and Fifty
Thousand Dol | ars ($250,000). The dollar amount will
be submtted to the State by the defendant, and a

pol ygraph will be run to determ ne the truthfull ness
of the anount. This forfeiture will be nade prior to
any sentence i nposed by the Court. Victim
restitution, in those situations where vicitns are
identified, will receive first priority.

VI. At tinme of sentencing, it will be requested by
the State such proceedings be held in chanbers, at
which time the State will bring forward all |aw

enforcenment personnel famliar with the cases and the
efforts of the defendant for the Court’s consideration
i n sentencing.

(3PC-R, “Suppl enental Record,” 63-64)(enphasis added).

YAccording to M. Zuccarello's trial testinmony, he contacted
Deputy Argentine regarding Mchael Rivera in April of 1986,
nearly two nonths before the plea. Further, at the tinme of the
plea in June of 1986, Assistant State Attorney Joel Lazarus was
t he prosecutor assigned to prosecute Mchael Rivera. M.
Lazarus was later called as a State witnesses at the penalty
phase of M. Rivera s capital trial (R 1922). M. Zuccarello’s
attorney at the tine of the plea in June of 1986 was Bruce
Raticoff. M. Raticoff was also called as a State w tness at
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M. Rivera s instant Rule 3.850 notion pled that this
pl ea agreenent was not disclosed at the tinme of trial or in the
prior collateral proceedings in M. R vera s case. Counse
di scovered the undi scl osed plea agreenent through his work on an
unrel ated case in Mam -Dade County. Counsel was hired to work
on behalf of a capital defendant who was convicted and sentenced
to death in Mam. In md-2002, counsel participated in an
evidentiary hearing in that case. In preparation for the
exam nation of the trial prosecutor, counsel had a discussion
with a Mam crimnal defense attorney and | earned that she had
collected a file regarding the sane M am prosecutor in
connection with a capital case that she had handl ed. She gave
the file to M. Rivera s counsel to use to prepare for his
exam nation of the prosecutor at the m d-2002 evidentiary
hearing. When reviewing the materials, M. Rivera s counsel
noticed that the file contai ned many docunments concerni ng Frank
Zuccarello' s testinony at a Mam nurder trial. Since those
materials did not relate to the case for which counsel was
preparing, he set those docunents aside to be reviewed at
another tinme. Wile preparing for M. Rivera s oral argunent in

this Court in April of 2003, counsel went through those

M. Rivera s capital trial; he testified regarding his
successful prosecution of Mchael Rivera in 1980.

16



mat erials concerning M. Zuccarello and his testinony in the
Mam nurder trial. |In those materials, counsel discovered
anong other itens a copy of the “Plea Ofer: Frank Zuccarello.”
M. R vera s counsel had never seen this “Plea Ofer” before.
Nor has his subsequent review found any evidence of its previous
di scl osure.

Further exam nation of the materials obtained fromthe
M am crimnal defense attorney reveal ed a nunber of “Prisoner
Recei pts” fromthe Broward County Jail.™ These “Prisoner
Recei pts” included one dated April 17, 1986, show ng that “Dep.
Ni ck Argentine” received custody of “Frank Zuccarello” “at 1010

hrs” and returned himto the jail “at 1530 hrs” (3PGR.,

“Suppl enental Record,” 67).% Another receipt showed that “Det.
Phil Amabile” received “Frank Zuccarello” on July 17, 1986 at
“1020" and returned himat “1425" (1d. at 68).%® Another of the
“Prisoner Receipts” indicated that “G Nelson with Metro Dade”

along with “agents fromBSO ” including “Chris Presley,”

M. Rivera's collateral counsel was advised by the Broward
County Sheriff’s Ofice that the incarceration records for Frank
Zuccarell o were destroyed pursuant to a destruction schedule in
the early 90's.

12Zuccarell 0’ s testinony was that he notified Nick Argentine with
the Sheriff’s Ofice regarding Mchael Rivera (R 1406).

BRecorded statements taken from Zuccarello by Amabile on July 1%
and July 16" were discl osed.
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recei ved custody of “Frank Zuccarell o” on April 1, 1986, at
“1425" and returned himat “2210" (ld. at 65). A fourth receipt
showed that Detective Potts with the Fort Lauderdal e Police
Depart ment received custody of Frank Zuccarello on April 4, 1986
at “1200" and returned himat “2155" (ld. at 66).

M. Rivera s counsel also discovered in the materials
received fromthe Mam crimnal defense attorney a docunent
entitled “Synopsis of conversation with FRANK ZUCCARELLO on
Friday, April 4, 1986" (3PC-R, “Supplenental Record,” 69-75).%

The body of this “Synopsis” included:

Under si gned counsel has | earned fromhis work in another case
that was recently heard by this Court, that prosecutor’s use the
word “Synopsis” to describe sworn statenments taken from a

W tness that appears before the prosecutor pursuant to a state
attorney subpoena. The trial prosecutors in that case testified
that they believed statenents taken pursuant to a state attorney
subpoena were absolutely privileged, and thus were not disclosed
as a matter of policy to defense counsel. See Smth v. State,
931 So. 2d 790, 799 (Fla. 2006).
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On Friday, April 4, 1986, one FRANK ZUCCARELLO
(hereinafter referred to as the Cl for the sake of
brevity) was interviewed by this witer, Det. Joseph
G oss, and Sgt. J. Wander, Det. WR Baker, and Det.

J. Mcdernott about an organi zed group that has
conmmtted a | arge nunber of hone invasion robberies
(H R hereinafter).

The first portion of the conversation was held in
the robbery office and the second portion of the
conversation was held on locations as the C pointed
out various locations involved in the activity. Parts
of the conversation while on | ocation were recorded
wi t hout the know edge of the Cl. Specifically,
approxi mately the first forty-five mnutes of the
conversation and the forty-five m nutes beginning at
about 7:20 PM are recorded.

The Cl is currently incarcerated in the Broward
County jail on charges stemmng froma HR He has no
arrangenent regarding those charges at this tine.

The Cl states that in about Septenber of 1985 he
becane involved in commtting HR with the herein
detail ed group of individuals. He had personal
know edge of the crinmes described either as a
participant or from conversations wth group nenbers.

The Cl candidly admts he has not told
i nvestigators everything he knows and is hol di ng back
sone information until he sees how events are shaping
up. In addition to the crimes herein detailed the C
is conmpiling a list of other crinmes commtted and
states that he already has a list of of about 25 HIR
in the Holl ywood area conpiled. He is also working on
a Dade County Iist.

The Cl is also speaking to BSO Det. Chris Presley
regarding his Broward County activities but clains
that he is only giving general information and not
specifics. Det. George Nelson of this Unit has been
in contact with Det. Presley regarding this group.

(3PC-R., “Supplenental Record,” 69 (enphasis added). This
“Synopsi s’ also detail ed 28 “Hone | nvasi on robberies” that “the
Cl” had discussed in Dade and Broward Counties. Under the

headi ng “Possi bl e Hom ci de Related Information,” the synopsis
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listed four incidents described by Zuccarell o, and under “M sc.
Crimnal Activity,” the synopsis listed six crinmes described by
Zuccarello (3PC-R, “Supplenental Record, 72-73). According to
this “Synopsis,” M. Zuccarello was working as a confidentia

i nformant for Dade and Broward | aw enforcenent by April 4, 1986,

before he met M. Rivera and before he reported any all eged

statements by M. Rivera to “Nick Argentine.”®

Anot her docunent, entitled “April 18, 1986, Interview
with Frank Zuccarello” and witten by “Det. Joseph G oss” of the
Metro Dade Police Departnment, was also found in the materials
received fromthe Mam crimnal defense attorney (3PGR
“Suppl enental Record,” 76-79). This report contained a
par agr aph stating:

Cl [Zuccarello] states that he has given a statenent and passed
a pol ygraph on an unsol ved BSO hom cide. The case occurred
years ago. The victimwas found in a car on Hall endal e Beach
Bl vd between Sweeney’s Pub and the Casey’s N ckel odeon. Tommy
Lanberti/Joslin and his father were responsible for it. The

vi cti m had caused sone problens to them by naking nmistakes in a
credit card scamthey were all involved in together. The

pol ygraph al so contai ned a question about the Cohen honi ci de.

f. Rivera had invoked his right to counsel shortly after his
arrest in February of 1986.
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(1d. at 76).

Anot her recently discovered docunent is a
confidential nmeno dated June 24, 1986, from Robert R os to Sgt.
Steve Vinson of the Mam Police Departnent (3PC-R
“Suppl enental Record,” 80-83). This nmeno reports that on June
21, 1986, a polygraph exam nation was adm nistered to Frank
Zuccarello regarding his version of a Mam homcide (Id. at
80). In the course of the exam nation, R os found repeated
attenpts at deception (ld. at 81, 83).

Anot her recently di scovered docunment is a portion of a
M am Police Departnment Report indicating that on June 7, 1986,
Frank Zuccarello was interviewed and pol ygraphed about the M am
hom cide (3PG R, “Supplenental Record,” 84-86). The pol ygraph
was conducted by Detective |l hardt who concluded that Zuccarello
“showed deception in all areas regarding the information he gave
us regardi ng the Cohen homicide” (1d. at 85). The police
advi sed Bruce Raticoff, Zuccarello’ s attorney who was present
when the interview and pol ygraph exam nation occurred, that
Zuccarell o had shown deception. The police asked M. Raticoff
for an opportunity to speak to M. Zuccarello to try to obtain
all the information that Zuccarell o knew about the Cohen

homcide. “M. Raticoff said he would also talk to his client
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and attenpt to iron out any inconsistencies that mght arise”
(1d. at 86).

Anot her recently discovered docunent is a July 28,
1987, menorandum from Cpl. Iglesias of the Dade County Jai
regardi ng whet her Zuccarell o should receive gain tinme (3PC-R
“Suppl enental Record,” 87). Attached to the neno were four
i ncident reports concerning Zuccarello’ s conduct in jail |d. at
88-101). Cpl. Iglesias stated:

To put it sinply Zuccarello is conpletely imature, a
person who throws tenper tantruns when he doesn’'t get
his way. He is one of the nost disrespectful inmates
| have ever had contact with, to both officers and
other inmates. He is always sarcastic, constantly
cusses at officers and is always threatening to cal
the state attorney handling his case whenever he
doesn’t get his way. Unfortunately he seens to be
right for on many occasions the state attorney calls
up asking that nothing happen to Zuccarello, the nman
seens to be above the inside as well as outside the
jail. Armed with this know edge Zuccarel |l o becones so
obnoxi ous that on several occasions Zuccarello has had
to be placed in isolation to protect himfromthe

ot her special innates.

It is nmy sincere opinion that Zuccarell o does not

deserve one single mnute of gain time. The man has

no regard nor renorse whatsoever for his actions. He

has no respect of any kind for the people around him
(1d. at 87).

The incident reports attached to this nmeno descri bed

i nci dents which occurred before M. R vera s 1987 trial. One

incident occurred in February of 1987 when Zuccarell o announced
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he was on a hunger strike until the jail noved himfrom“a
safety cell by hinmself” back to a cell nearby housing a nunber
of individuals. Zuccarello “was noved fromthere per Sgt. Smth
in an effort to regain better control of the East Wng safety
cell inmates which Zuccarello continually incites” (3PC-R
“Suppl enental Record,” 89, 91).
Al so attached to the July, 1987, nenb was a si x-page
i nci dent report from October of 1986 (3PC R, “Suppl enent al
Record,” 93-98). This incident arose over a visitor’s effort to
| eave Zuccarello a radio. Wen infornmed that no approval for
this could be found:
Zuccarell o expl oded i nto what best can be described as
a tenper-tantrum He began cussing out |oud at al
the officers around him calling everybody *“assholes,”
“mot herfuckers,” and numerous ot her cusswords, saying
he was tired of being “fucked with,” that he would see
to it that this would be “taken care of.” This was in
the presence of this reporter [lIglesias], Of’'s
Rosal es, Pollard and O Neal, and other inmates.
(1d. at 94).

As of Cctober 1, 1998, other new evi dence was

di scovered by counsel for M. Rivera regarding Frank Zuccarello

and pled in the Rule 3.850 in Septenber of 1999.%° Based on an

%At trial, Zuccarello testified that M. Rivera had picked Stac
whil e driving around | ooking for a young girl (R 1422).
According to Zuccarell o, he had discussed with M. Rivera the
fact that they had shared the sane investigator, Detective Tom
Eastwood (R at 1402); that M. Rivera told Zuccarell o he had
choked Jazvac to death (R at 1404); that M. Rivera told
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article printed in the Mam Herald on Thursday, October 1,

1998, and subsequent investigation stemring fromthe discovery
of that article, it was |learned that not only was Frank
Zuccarell o used as a snitch in nunerous cases in Dade and
Broward County, but that his testinony in at |east two cases was
untruthful. (3PC-R, “Supplenental Record,” 30-31). (See Any

Driscoll, 12-year-old nurder case nay go back to court, M am

Herald, Cct. 1, 1998, 8B at 4; Art Harris, The | nperfect Mirder,

The New Tines (Mam ), Dec. 17-23, 1998 at 28; Art Harris,

Ending may still be rewitten in 1986 Cohen nurder case, M am

Heral d, May 16, 1999, 8L at 1.)

One case in which Frank Zuccarell o was untruthful was
the 1986 nurder of Stanley Cohen in Dade County. According to
the Mam Herald, Channel 10 news reporter Gail Bright, who was
covering the Cohen nurder in the late 1980's, cane forward and
stated that Metro-Dade Police Detective Jon Spears told her that
“the star witness in the case lied to convict Cohen’s wife,
Joyce, of hiring three hit men to kill her mllionaire husband.”

Any Driscoll, 12-year-old nurder case nay go back to court,

Mam Herald, Cct. 1, 1998, 8B at 4. The star witness for the

Zuccarell o he planned to fondle and nol est Jazvac (R at 1404,
1405); that M. Rivera told Zuccarello that he liked little
girls (R at 1404); and, that M. Rivera placed the body in a
rock pit two mles fromhis honme in Coral Springs (R at 1405).
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State in the Cohen case was Frank Zuccarello (3PCGR
“Suppl enmental Record,” 31).

St anl ey Cohen was nurdered on March 7, 1986.
Zuccarell o was arrested by Fort Lauderdale Police just four days
after the Cohen nmurder, for an unrelated string of hone invasion
robberies in Broward County. By April 4'" Zuccarello began
cooperating with the State, giving up the nanes of nunerous
i ndi vidual s responsi ble for at |east 29 hone-invasi on robberies
in Dade and Broward County. Two of the names given up by
Zuccarell o were Anthony Caracciolo and Tonmy Joslin. 1In
addition to this information, Zuccarello began tal king about two
murders; one was the Cohen nurder, and the other was the nurder
of a man by the nane of Charles Hodek in Broward County (3PC-R
“Suppl enental Record,” 31-32).

Wi le talking to police, Zuccarello identified Joyce
Cohen’ s photograph and stated he had seen her during a neeting
bet ween her and Ant hony Caracciolo in Coconut Gove, Florida.
Zuccarello told police that he, Caracciolo and Joslin were hired
by Joyce Cohen to murder her husband and nmeke it | ook like a
robbery. Zuccarello then inforned the police that he drove his
pals to the Cohen house the night of the nurder. Mam police
pol ygraphed Zuccarell o three tines about the details of the

murder, and all three tines he failed. Florida Departnent of
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Law Enforcenent Agent Steve Enmerson was brought on to the case
for the purpose of corroborating Zuccarell o' s statenments through
hi s co-defendants but was never able to do so (3PC-R

“Suppl enental Record,” 32).

In 1998 after news Reporter Gail Bright canme forward,
Zuccarel |l o acknowl edged there may be untruthful ness to his
testinmony. After learning of the information provided by Gai
Bright, attorney Al an Ross, counsel for Joyce Cohen, sent
private investigator Eric Zeid to talk to Zuccarello. Zeid told
Zuccarello, “It’s about karma, doing the right thing.”
Zuccarello replied, “If |I did the right thing, 1'd piss off a

| ot of people down there.” Art Harris, The |nperfect Mirder,

The New Times (Mam ), Dec. 17-23, 1998 at 28 (3PC-R
“Suppl enental Record,” 32-33).

Zuccarello also admtted that the information he
originally gave Captain Tony Fantigrassi, Broward Sheriff’s
Ofice, in the Charles Hodek nmurder was false. [In 1986, during
the sanme tinme Metro-Dade Police were questioning Zuccarello
regardi ng the Cohen nmurder, Broward police questioned Zuccarello
regardi ng the nurder of Charles Hodek. |In that nurder,
Zuccarello fingered Louis Lanberti, stating that Lanberti’s son,
Tonmmy Joslin, told himthat Lanberti instructed Joslin where to

bri ng Hodek to be killed. However, soon thereafter, Tonmy
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Joslin was arrested and provided information that he was present
during the killing of Hodek, and that Richie Del Gaudi o was
responsi ble for Hodek’s death. Captain Tony Fantigrassi was
able to corroborate all the facts given by Joslin. As a result,
Captain Fantigrassi confronted Zuccarello on his statenent that
Lanberti was the shooter and Zuccarello admtted he [|ied.
Zuccarell o stated he al ways knew Del Gaudi o shot Hodek, but
because he was afraid of Del Gaudi o, he gave up Lanberti instead.

Art Harris, Ending nay still be rewitten in 1986 Cohen nurder

case, Mam Herald, May 16, 1999, 8L at 2 (3PG R, “Supplenental
Record,” 33).

A Suppl enental Report by Lt. R Rios of the Broward
County Sheriff's Ofice dated 02/18/86 detailed that officer’s
conversation with M. Rivera at 17:30 on Tuesday February 18,
1986 during which he invoked his right to counsel:

At one point during our conversation he stated
that he had an 8 pm appointnent with a M. Peter
G acoma (Attorney), who may represent himin an
upcom ng case. As our conversation continued we spoke
of...famly problens to sexual problens, suicide and
mental problenms. During the tine M. Rivera was
tal ki ng about suicide, he stated that is he died he
woul d return and enter his nother’s heart and explain
to her all the problens he has had and then “1’ ||
expl ai n about how the accident occurred.” At this
poi nt he seened to have caught hinself and suddenly
becane very very angry. He started yelling and

scream ng “you can’'t hold ne here any |onger, | want
ny Lawer now.” “This is the sane bullshit as
before.” After a quiet period he seened to settle
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down. He never again nentioned anythi ng about the
case unl ess he was asked a direct question by ne.

(3PC-R., “Supplenental Record,” 89, 91).

This report was put into context by a recent article
in The Mam Herald. The Herald reported that when Rivera was
delivered to Rios for an interview on February 18, 1986,

Det ectives Scheff and Amabile told Rios that M. Rivera had

wai ved his Mranda rights. However, when M. Rivera began to
protest, Rios was convinced that Rivera had told the officers
that he wanted to speak to an attorney. During an interview
with the Herald, Robert R os stated, “I took it to nmean that he
was read his rights before, and he didn't waive.” Daniel de

Vi se, The Mam Herald, Conduct of Broward detective in another

case i s gquestioned, June 25, 2001. Rios also told the Herald

reporter that although Rivera had signed a statenment requesting
an attorney earlier the sane day, Scheff and Amabil e never
informed Rios of that statement. 1d. M. Rivera was not aware
of Robert Rios’s conclusions until June 25, 2001, the date the
article was published (3PCG R, “Supplenental Record,” 41-42).
This newy discovered evidence denonstrated that the State
failed to disclose that M. Rivera was deprived of his Sixth
Amendnent right to counsel and right to renmain silent when a

confidential infornmant for the Broward Sheriff’'s O fice, Frank
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Zuccarello, was placed in his jail cell have also recently cone
to light. These facts involve allegations of m sconduct by
several Broward Sheriff’s Oficers, including R chard Scheff.
The reported all egations involve cases in which persons arrested
and charged with nurder by the Sheriff’'s Ofice were |ater
determ ned to be innocent (including Frank Lee Smith, a man who
had been condemmed to die on death row, and Jerry Frank
Townsend) or had their charges dism ssed (3PC-R , “Suppl enenta
Record,” 42).

On or about March 19, 2001, Governor Bush ordered an
investigation into whether Scheff |ied under oath to keep an
i nnocent man on death row. Scheff’s testinobny was pivotal in
discrediting a recanting eye-witness’ s testinony in the Frank
Lee Smith case (Broward County Case No. 85-004654CF10A). Based
on Scheff’s allegedly false testinony, the court denied Smth
post -conviction relief. After Frank Lee Smth died of cancer
after sitting 14 years on death row, a DNA test proved his
i nnocence (3PC-R , “Supplenental Record,” 42-43).

On July 3, 2001, the agency investigating Scheff
released its investigative report. The report nmakes cl ear that
the focus of the investigation was to determ ne whether there
was sufficient evidence that Captain Scheff know ngly gave fal se

testinmony to warrant crimnal prosecution. Wile the state

29



attorney deternmined that there was insufficient evidence to
warrant crimnal prosecution, he recognized that Scheff’s and
Amabil e’ s testinony may have been based on incorrect or carel ess
assunptions. The state attorney al so recogni zed their testinony
may have been based on sheer negligence (3PG R, “Supplenental
Record,” 43). This constituted newy discovered inpeachnent

evi dence of Scheff.

In the Jerry Frank Townsend case, Broward Sheriff’s
detecti ves obtai ned confessions from Townsend for five different
murders in Broward County. In April 2001, the BSO crinme | ab
conpleted DNA testing in all five cases and concl uded that
Townsend was i nnocent. He has since been released (3PC-R
“Suppl enmental Record,” 43).

Captain Scheff and Detective Amabile have reportedly
been the subject of internal affairs investigations, including
i nvestigations for enploying inproper interrogation techniques.

See Keen v. State, 775 So. 2d 263 (Fla. 2000).

M. Rivera was not aware of any of this information at
trial or during previous postconviction proceedings. Al of the
new i nformati on, that was known to the State and/or its agents,
but that was undisclosed to either M. Rivera or his counsel,

casts doubt on the credibility of the Broward Sheriff’'s Ofice
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and specifically on those officers investigating M. Rivera' s
case.
B. RELEVANT FACTS FROM TRI AL.

Staci Jazvac, the victim was |ast seen on January 30,
1986, between 6:30 and 7:00 p.m (R 795). Wen her body was
di scovered on February 14, 1986, she was wearing jeans, a white
nylon jacket and a white top (R 897-98, 913).

Sheriff’s detectives Scheff and Anmabil e were assigned
to the victins di sappearance on February 4, 1986 (R 1002).
The detectives spoke to Starr Peck who had been receiving phone
calls fromsoneone named Tony (R 1007-08). After speaking to
Peck, the detectives went to find M. Rivera (R 1010). They
| ocated M. Rivera on February 13 and told himthey wanted to
take himto their office to talk to himabout sonething. M.
Ri vera responded, "If | talk to you guys, I'll spend the next 20
years in jail" (R 1012-13).

Scheff testified that when they got to the sheriff’s
office, he read M. Rivera his Mranda rights (R 1013). M.
Rivera told the detectives he had sexual fantasies about young
girls (R 1014, 1015). He admtted he had nade the phone calls
to Starr Peck, but denied that he had abducted or nurdered Staci
Jazvac (R 1015). The detectives decided to call in Detective

East wood, who spent four hours talking to M. Rivera (R 1016).
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After talking to Eastwood, M. Rivera again talked to
Scheff and Amabile. He said he had been fantasizing recently
about raping young girls and had gone prow i ng vari ous
nei ghbor hoods in Broward County | ooking for a vul nerable victim
(R 1018). He did this in a van that he had borrowed from Mark
Peters (R 1018). He said the girls would have to be
unconsci ous, so he would knock themout with ether he got from
Peters (R 1019). M. Rivera said whoever did this probably did
not have very nuch gas in a van and did not have enough noney to
get nore gas, so he thought the body would be found in Broward
County and that the person was afraid of running out of gas with
the body in the car (R 1020). After dinner on February 13, M.
Ri vera spoke wth Detective Eastwood for an hour and a half or
two hours (R 1021). Then he again spoke to Scheff, Anmabile and
Detective Asher (R 1021). Initially, M. R vera had said that
he did not call Bobby Rubino's restaurant, but in the early
eveni ng of February 13th, he admtted he did call Bobby Rubino's
regarding Staci Jazvac (R 1032-33).

Detective Scheff also testified that he spoke to jail
i nmat es, Donal d Mack, Frank Zuccarell o and Peter Sal erno
regardi ng the Jazvac case and did not prom se them anything

regarding their sentences (R 1035-37).
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On cross-exam nation, Scheff testified that although
M. Rivera adm tted nmaki ng phone calls regarding Staci Jazvac,
the content of the phone calls was a fantasy which he found to
be sexually exciting (R 1041). M. Rivera never admitted to
the detectives that he abducted or ki dnapped the victim (R
1041). Scheff testified that Donald Mack and Frank Zuccarello
contacted the detectives in March or April (R 1054).

Starr Peck testified that she began receiving phone
calls at her hone in Septenber of 1985 (R 1083). The caller
knew her nane and said his nane was Tony (R 1084). He called
twenty-five to thirty or nore tinmes (R 1087). On February 7,
1986, the call was totally different (1d.). In previous calls,
the caller was whining and tal king baby talk, but this tinme his
voi ce was clear and he was scared (1d.). He said he had “done
sonething very terrible,” and when Peck asked what he had done,
he said, "I'msure you' ve heard about the girl Staci" (1d.).
Peck asked, "Do you nean the el even-year-old girl?" and he said,
"Yes. |'ve done sonething very terrible. | killed her and I
didn'"t nmean to" (ld.). He said he "had a notion to go out and
expose nyself,” saw a girl getting off her bike and went up
behind her (1d.). The caller said he put ether up to the girl’s
mout h and nose and then dragged her into the van (R 1088). He

kept saying, "I didn't nean to kill her. | really didn't nean
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to kill her" (R 1088). He also said the girl “had silky shorts
on” (R 1089). He said that when he dragged the girl into the
van, she was dead, but he "put it in her and she bl ed and then
put it in her anyway”" (R 1089). He said he left the body by
Lake Okeechobee (R 1090).

Julius Mnery testified that he saw M. Rivera at an
| HOP on the afternoon of Friday, January 31, 1986, and M.

Ri vera was driving a blue van (R 1125-26).

Angel a Greene testified that over a two-year period,
she recei ved over 200 obscene phone calls at the various
restaurants where she worked (R 1243-44, 1245). On February 7,
1986, the caller said, "I had that Staci girl" (R 1244). The
caller said he was wearing his pantyhose and he “put an ether
rag over her face" (R 1245). He also said “She’s gone” and
"They' Il never find her" (R 1245).

Dawn Soter testified that M. Rivera |lived on the
ot her side of her duplex and drove a light blue van (R 1255).
Soter saw M. Rivera with that van during the |ast part of
January of 1986, and saw that van parked in front of M.

Ri vera’ s house on the norning of January 31, 1986 (R 1256).

Deputy Tom Carney testified that on February 14,

Det ective Amabile asked himto sit in on an interview with

M chael Rivera (R 1262). M. Rivera said that on January 30t h,

34



1986, he spent the entire day and night with his brother Peter,
first out nudding in a truck and in the evening at a carnival in
Lauderdal e Lakes (R 1263). When he was shown a phot ograph of
Staci Jazvac, M. Rivera said he recognized her, having seen her
once at a Tenneco Station off of Northwest 31st Avenue in
Lauderdal e Lakes (R 1266). Detective Amabile told M. Rivera
that Peter Rivera’s work records indicated that Peter was at
wor k on January 30th, 1986, and could not have been with his
brother on that date (R 1267). M. Rivera then said that he
did not recall where he was on January 30th, 1986, and that he
bl acks out sonmetinmes (R 1267). He also said, "I don't renenber
killing Staci Jazvac. | don't renenber killing Staci" (R
1267). On February 15, Amabile received a call fromM. Rivera,
who asked to see Anmbile and Carney (R 1268). M. Rivera said
he had t hought about it very hard and was certain he was with
his brother on January 30th, 1986 (R 1268). On February 17,
Amabil e told M. Rivera he had spoken with Peter, who had said
he was not with M. Rivera on January 30th, 1986 (R 1268). M.
Rivera replied that he could not recall, that he freebased

cocai ne and that he blacks out (R 1269). Once again he said he
did not recall and he did not renenber killing Staci Jazvac (R

1269) .
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Howar d Sei den of the Broward Sheriff’s Departnment
crime laboratory testified that he conpared a hair found in Mark
Peters’ van with a known head hair from Staci Jazvac. Seiden
concluded, “It's ny scientific opinion that the hair fromthe
bed of the van could be concluded as being a source fromthe
victim itemnunber five, which was the head hair sanple of the
victin? (R 1305).

Deputy Thomas Eastwood testified that he intervi ewed
M. Rivera on February 13 (R 1326). M. Rivera admtted he did
make sone obscene phone calls about the di sappearance of Staci
Jazvac and told people he had abducted and killed her (R 1327).
M. Rivera also said that on January 30, he was at his hone all
evening by himself (R 1327). The deputy and M. Rivera also
di scussed M. Rivera s enjoynent of exposing hinself to young
girls (R 1328). M. Rivera said he got to the places where he
exposed hinself in a van borrowed from Mark Peters (R 1329).
When Eastwood asked if M. Rivera had thought about how he coul d

pick up girls or force themto have sex with him M. Rivera

said, "Yes." He said, "Every tine | get in a vehicle, | do
sonething terrible" (R 1329). M. R vera added, "I have
t hought about it. | could pick up girls and even howto force

theminto having sex with ne, but | haven't done it" (R 1329).

M. Rivera said he had thought about this "[o]ften" (R 1329).
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The |l ast tinme he thought about this was "[t]wo weeks ago when |
had the van" (R 1330). Wen Eastwood asked M. Rivera if there
was anyt hing significant about any of the girls he exposed
hinmself to, M. Rivera said, "One of themwas pushing a bike"
(R 1330). At this point, Eastwood stopped the interview and
advised M. Rivera of his constitutional rights (R 1331). M.
Ri vera then said, "Every time | get into a vehicle, | do
sonething terrible" (R 1332). Wen pressed for details, M.
Rivera said he did one tine actually grab a young girl and pul
her into sonme bushes (R 1332). M. Rivera broke down, started
to cry and said, "Tom | can't stop nyself. | can't control
nmyself. Either kill me or put me in jail because I"mgoing to
keep on doing what I'"'mgoing to do if you don't stop ne" (R
1333). On cross-exam nation, Eastwood testified that M. Rivera
deni ed abducting and killing Staci Jazvac and deni ed know ng
anyt hi ng about the offense (R 1341-43). Eastwood al so
clarified that M. Rivera s statenents about dragging a young
girl into the bushes were not about Staci Jazvac and invol ved an
i nci dent which had occurred in Coral Springs (R 1346-48).
Detective Gerald Asher of the Coral Springs Police
Departnent described an attack which occurred in July of 1985 on
a girl naned Jennifer Goetz (R 1370-71). On February 13, 1986,

Asher interviewed M. Rivera about this attack, and M. Rivera
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adm tted he had dragged CGoetz into sonme bushes, but was scared
away because soneone was nearby (R 1379).

Frank Zuccarello testified that he net M. Rivera in

jail in April of 1986 (R 1402). Both Zuccarello’ s and M.

Ri vera’ s cases had the sane investigator, Tom Eastwood (R

1403). According to Zuccarello, M. Rivera said that when he
was arrested, Eastwood kept pressing him about Staci Jazvac, so
M. Rivera confessed to another case involving Jennifer Coetz
hopi ng Eastwood woul d | eave hi m al one about Jazvac (R 1403).
Zuccarello testified that M. Rivera said he made a big m stake
incalling Starr Peck and telling her he had killed Staci Jazvac
(R 1403).

According to Zuccarrello, M. Rivera confessed to

killing Staci Jazvac, saying he choked her after he had brought
her to the field and things got out of hand (R 1404). M.
Ri vera said he was going to fondl e her and tal ked about his
problemw th young girls (R 1404). M. Rivera said he was
driving in the nei ghborhood when he spotted Staci Jazvac and was
going to nolest and fondle her (R 1405). Zuccarello testified
that M. Rivera said after he choked Staci Jazvac, he dunped her
in arock pit two mles fromhis house (R 1405).

Zuccarello testified he notified Nick Argentine of the

Broward Sheriff’'s Ofice about M. Rivera' s statenents (R
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1406). Zuccarello told Argentine about M. Rivera's statenents
because he thought it was a sick act (R 1406). No one had
prom sed Zuccarello anything (R 1406). Zuccarello also talked
to deputy Amabile, who made himno prom ses about testifying (R
1407) .

Zuccarello testified that he had been sentenced to a
seven-year prison term (R 1407). He had filed a notion to
mtigate his sentence, | ooking to reduce it by two years (R
1407). He had received no pronm ses regarding that sentence in
exchange for his cooperation in M. Rivera' s case (R 1407).

On cross-exam nation, Zuccarello clarified that he had
been convicted of twenty-three felonies in two separate cases,
one in Broward County and one in Dade County (R 1409).
Zuccarello testified that he talked to Amabile on July 16, 1986,
at which tine he had twenty-three pending felonies (R 1415).
The charges included arnmed robbery, burglary, arned burglary,
aggravated assault, resisting arrest and hone invasions (R
1422-23). Since then he had pled guilty and been sentenced to
seven years in prison in the Broward case and five years in the
Dade case (R 1410, 1419). He was hoping to get his Broward
sentence reduced by two years so it would be the sane as the
Dade sentence (R 1410). H s testinony in M. R vera s case had

no bearing on what would happen with the notion to mtigate (R
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1419). On redirect, Zuccarello reiterated that he had received
no prom ses regarding the mtigation matter but hoped soneone
woul d speak on his behalf (R 1421).

Jennifer Goetz testified that in July of 1985, when
she was el even years old, she was | eaving her apartnment to go to
day canp when a man grabbed her from behind, put one arm around
her neck and the other around her waist, and dragged her into
some bushes (R 1452-54). Ms. CGoetz passed out briefly and when
she awoke, the man ran away and anot her nman hel ped her (R 1454-
55). She only got a glance at her attacker and coul d not
identify him (R 1459, 1461). The nedical exam ner testified
that a photograph of Ms. CGoetz’s face showed petechi al
henorrhages in her eye, a common finding in people asphyxi ated
by strangling (R 1467).

W liam Myer testified that he net M. Rivera around
February of 1986 in jail (R 1475). One day, M. Rivera said to
him “1 didn't do it, but Tony did it” (R 1476). Moyer |ater
heard M. Rivera on the tel ephone identifying hinmself as Tony
(R 1476).

Moyer testified that in January of 1987, he was
sentenced to thirteen years in prison for a sexual battery
i nvol ving his stepdaughter (R 1478). He had a notion to

mtigate that sentence pending, but had received no prom ses and
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had not asked for anything fromthe State in exchange for his
testinony in M. Rvera s case (R 1478-79). He would
appreci ate sonmeone coning forward to say he cooperated and
testified (R 1479).

On cross-exam nation, Myer testified that he had two
contacts with prosecutor Hancock, one tinme about three weeks
earlier and the second tine that norning (R 1480). The first
nmeeting was al so attended by deputy Amabile (R 1480). Moyer
had his conversation with M. Rivera while they were in a pod
with about fifteen prisoners (R 1484). Zuccarello was in that
pod later on (R 1484). Myer did not remenber Donald Mack and
did not know Peter Sal erno, although he knew a Peter Cardell (R
1484). Moyer was in jail on several charges of sexual battery,
each of which was a capital felony, and was facing life
sentences (R 1490). He pled to one charge and received a
thirteen-year sentence on January 30, 1987 (R 1490). Before
his sentencing, Myer told | aw enforcenent about M. Rivera's
statenment (R 1490). He had talked to Arabile two or three
times, but only one conversation was tape recorded (R 1490).
Moyer did not expect his testinony in M. Rivera s case to be
taken into account on his notion to mtigate his sentence (R

1492) .
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On redirect, Myer testified that he told | aw
enforcenent about M. Rivera s statenent because it kept
bot hering hi mso nmuch that he had to talk to soneone about it
(R 1495-96). He did not ask for anything when he told
detectives about M. Rivera s statenent, and they did not
prom se himanything (R 1496-97). Wen he nmet with Hancock and
Amabi |l e, they did not tell himto say anything, but just asked
hi m questions (R 1497).

Detective Amabile testified simlarly to deputies
Scheff and Carney regarding M. Rivera's statenments during his
interviews with the deputies (R 1512-22, 1525-29, 1532-35).
Amabi | e had tal ked to Zuccarell o, Myer, Mack and Sal erno (R
1539). He nade no prom ses to them and none of them asked for
anything (R 1539).

Peter Salerno testified that he had contact with M.
Rivera in 1986 in jail (R 1574). One day when M. Rivera,

Zuccarell o, Myer and Salerno were in the yard, M. R vera told

Sal erno, “I didn’'t nean to kill the little Staci girl. Just
wanted to | ook at her and play with her. | seen her on a bike
and she excited ne” (R 1576). In the nonth before that,

Sal erno had heard that M. Rivera was involved in the attenpted
mur der of another girl, and he asked M. Rivera about this (R

1577). M. Rivera admtted there were sone witnesses in that

42



case and then said, “but I’mnot going to get convicted with the
Staci girl because she’'s dead. There are no wi tnesses” (R
1578) .

Salerno testified that he was contacted by Hancock (R
1578). Salerno had a pendi ng case on which he had received a
t wel ve-year sentence, but sonethi ng happened to the twelve years
(R 1579). He had received no prom ses regarding his testinony
in M. Rivera s case (R 1579).

On cross-exam nation, Salerno testified that he net
M. Riverain April or May of 1986 (R 1580). M. Rivera just
happened to cone up to himand make his statenent (R 1580).
Sal erno had testified as a state or federal w tness eleven tines
(R 1581). He was not in custody at the tinme of his testinony
in M. Rivera s case and had cone to the courthouse on his own
(R 1581-82). He was still under a twelve-year sentence, but
was to appear in court on January 15, 1988 (R 1582). He did
not know what the judge was going to do, but that proceedi ng had
nothing to do with M. Rivera' s case (R 1582). He did not know
if the State would |l et the judge know about his cooperation (R
1582). Salerno was not in the federal w tness protection
program but was on probation (R 1583).

Gail Mastendo, a Denny’s nanager, testified that she

recei ved many obscene phone calls fromthe begi nning of 1985
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until June of 1985 (R 1587). The caller said that he was
wear i ng pantyhose and a bl ack body suit, breathed heavily and
mast urbated (R 1587). He said that his nanme was Tony and t hat
he liked children (R 1589). He said he had grabbed a little
girl and hurt her badly (R 1590).

SUVVARY OF ARGUMENT

1. The circuit court erred as a matter of law in
denying M. Rivera’ s Rule 3.850 notion w thout an evidentiary
hearing. The notion pled facts regarding both the substance of
the new facts and M. Rivera’ s diligence in ascertaining those
facts. Taken as true, those facts show that M. R vera is
entitled to relief and are not conclusively refuted by the
record. However, the trial court failed to take the facts as
true, largely ignoring M. Rivera’ s allegations in the order
summarily denying relief. This Court should order an
evi dentiary heari ng.

2. At trial and during prior post-conviction
proceedi ngs, the State presented fal se testinony that jail
i nformant Zuccarell o had received no pronm ses of assistance from
the State in exchange for his testinony against M. Rivera.
Zuccarello testified at trial that his pleas to twenty-three
felonies in Broward and Dade Counties were unrelated to his

testimony in M. Rivera’ s case. In fact, M. Rivera' s counse
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recently discovered a witten plea agreenent requiring

Zuccarell o’ s cooperation. Qher recently discovered docunents

al so show the close relationship Zuccarello had with | aw
enforcenent, as well as showi ng that Zuccarell o knew how to use
that relationship to his benefit. The State is required to show
beyond a reasonabl e doubt that Zuccarello' s false testinony had
no effect on the outconme of M. R vera s trial and penalty
phase. The State cannot nmake that showi ng. The |ower court
applied an incorrect |egal standard and did not accept M.
Rivera s allegations as true in summarily denying relief. This
Court should order an evidentiary hearing, a newtrial and a new

penal ty phase.

3. The State withheld material, excul patory
information fromM. Rivera. 1In addition to the plea agreenent
and ot her evidence discussed in Argunent |Il, the State w thheld

ot her evidence of Zuccarello s relationship with | aw enforcenent
whi ch i npeached Zuccarello’ s trial testinony. The State

wi t hhel d i nformati on showi ng that Zuccarello was a State agent
at the time he was placed in M. Rivera s cell, rendering
Zuccarell o' s testinmony inadm ssible. The State wthheld
information that M. Rivera requested counsel during custodi al

i nterrogation but was not provided counsel, rendering M.

Rivera’ s statenents inadm ssible. Considered cunulatively with
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all the excul patory evidence di scovered during post-conviction,
as well as with the new DNA evi dence, the new evi dence
under mi nes confidence in the outcone of M. Rivera s trial and
penalty phase. In summarily denying relief, the I ower court did
not accept M. Rivera s allegations as true. This Court should
order an evidentiary hearing, a new trial and a new penalty
phase.

4. DNA testing of a hair found in Mark Peters’ van
and introduced at trial as consistent wwth the victims hair
conclusively reveal ed that the hair was not the victinis. O her
hairs found on the victims body were also tested. Seven of
these hairs were definitely not M. Rivera’ s, while the testing
of an eighth hair was inconclusive. Considered cunulatively
wi th other evidence, the DNA evidence establishes that the
of fense did not occur in Mark Peters’ van, as the State
contended at trial, and that no physical evidence links M.
Rivera to the victim The DNA evi dence would probably lead to
an acquittal. This Court should order an evidentiary hearing
and a new trial.

5. New i nformati on shows that the trial judge, who
al so presided over M. Rivera s first Rule 3.850 proceedings,
was biased against M. Rivera. 1In 2001, the judge told a

newspaper that he “had great confidence in the prosecutor,” that

46



al t hough he wanted a fair trial for M. Rivera, his personal
beliefs were not the sane, and that M. Rivera's phone calls to
Starr Peck convinced himof M. Rivera s guilt. The fact that
the judge had to strive to set aside his personal feelings could
not be a clearer statenent of bias or prejudice. This Court
shoul d order an evidentiary hearing, a new trial and new
proceedings on M. Rivera s first Rule 3.850 proceedi ngs.

STANDARD OF REVI EW

The clains presented in this appeal are constitutional
i ssues involving m xed questions of law and fact and are
reviewed de novo, giving deference only to the trial court’s

factfindings. Stephens v. State, 748 So. 2d 1028, 1034 (Fl a.

1999); State v. datzmayer, 789 So. 2d 297, 301 n.7 (Fla. 2001).

The | ower court denied an evidentiary hearing, and therefore the
facts presented in this appeal nust be taken as true. Peede v.

State, 748 So. 2d 253, 257 (Fla. 1999); Gaskin v. State, 737 So.

2d 509, 516 (Fla. 1999); Lightbourne v. Dugger, 549 So. 2d 1364

(Fla. 1989).
ARGUVENT
ARGUMENT |
THE Cl RCUI T COURT ERRED AS A MATTER OF LAW

I N DENYI NG MR. RI VERA' S RULE 3. 850 MOTI ON
W THOUT AN EVI DENTI ARY HEARI NG,
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This Court has long held that a post-conviction
defendant is “entitled to an evidentiary hearing unless ‘the
nmotion and the files and records in the case concl usively show

that the prisoner is entitled to no relief.”” Lenon v. State,

498 So. 2d 923 (Fla. 1986), quoting Fla. R Crim P. 3.850.
“Under rule 3.850, a postconviction defendant is entitled to an
evidentiary hearing unless the notion and record concl usively

show that the defendant is entitled to no relief.” Gaskin v.

State, 737 So. 2d 509, 516 (Fla. 1999). Accord Patton v. State,

784 So. 2d 380, 386 (Fla. 2000); Arbelaez v. State, 775 So. 2d

909, 914-15 (Fla. 2000). Factual allegations as to the nerits
of a constitutional claimas well as to issues of diligence nust
be accepted as true, and an evidentiary hearing is warranted if

the clains involve “disputed i ssues of fact.” WMharaj v. State,

684 So. 2d 726, 728 (Fla. 1996).
The sane standard applied where the post-conviction

nmotion is successive. Lightbourne v. State, 549 So. 2d 1364,

1365 (Fla. 1989). As to a successive postconviction notion,

al | egati ons of previous unavailability of new facts, as well as
diligence of the novant, are to be accepted as true and warrant
evidentiary devel opnent so | ong as not conclusively refuted by

the record. Card v. State, 652 So. 2d 344, 346 (Fla. 1995).

Successive Rule 3.850 petitioners have received evidentiary
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heari ngs based on newly di scovered evidence and nerits

consideration. State v. MIIls, 788 So. 2d 249, 250 (Fl a.

2001)(the Florida Suprene Court affirnmed the circuit court’s
grant of sentencing relief on a third Rule 3.850 notion prem sed
upon a testifying co-defendant’s inconsistent statenents to an

i ndi vidual while incarcerated); Lightbourne v. State, 742 So. 2d

238, 249 (Fla. 1999)(remanding for an evidentiary hearing to
evaluate the reliability and veracity of trial testinony);

Mel endez v. State, 718 So. 2d 746 (Fla. 1998)(noting that | ower

court held an evidentiary hearing on defendant’s all egations
t hat anot her individual had confessed to conmtting the crines

wi t h whi ch defendant was charged and convicted); Swafford v.

State, 679 So. 2d 736, 739 (Fla. 1996)(remanding for an
evidentiary hearing to determine if evidence would probably

produce an acquittal); Roberts v. State, 678 So. 2d 1232, 1235

(Fla. 1996) (remandi ng for evidentiary hearing because of trial

W tness recanting her testinony); Scott v. State, 657 So. 2d

1129, 1132 (Fla. 1995)(holding that |lower court erred in failing

to hold an evidentiary hearing and remandi ng); Johnson v.

Singletary, 647 So. 2d 106, 111 (Fla. 1994)(remandi ng case for

l[imted evidentiary hearing to permt affiants to testify and
all ow appellant to “denonstrate the corroborating circunstances

sufficient to establish the trustworthiness of [newWy discovered
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evidence]”); Jones v. State, 591 So. 2d 911, 916 (Fl a.

1991) (remandi ng for an evidentiary hearing on allegations that
anot her individual confessed to the nurder with which Jones was
charged and convicted and was seen in the area close in tine to
the nurder with a shotgun).

In M. Rvera s case, the |ower court erroneously
failed to grant an evidentiary hearing despite allegations
regardi ng the substance of the new evidence, the constitutional
cl ai rs based upon the new evidence, and M. R vera s diligence
in attenpting to unearth the new evidence. Caiml of M.
Rivera’s Rule 3.850 notion pled that the State had presented
false and m sleading testinony at M. Rivera s trial and during
the prior post-conviction proceedings (3PC-R, “Supplenental
Record,” 4-18) (see Argunent 11, infra). The claimspecifically
pl ed the new facts upon which the clai mwas based (3PC R
“Suppl enental Record,” 10-17), as well as facts regarding M.
Rivera's diligence in |earning these facts (3PC-R ,

“Suppl enental Record,” 13-14, 17-18). The claimalso
specifically alleged that the State affirmatively deceived M.
Rivera and his counsel during trial and M. Rivera' s initial
post - convi cti on proceedi ngs about the existence of these facts

(3PC-R, “Supplenental Record,” 13-14, 17-18).

50



Wt hout accepting M. Rivera s allegations as true,
the circuit court denied this claim stating that M. Rivera had
repeat edly made public records requests with which the State
conplied and that therefore “the Defendant has | ong had access
to substantial docunentary evidence of M. Zuccarello’ s status
as witness, victimand defendant in an array of cases” (3PGR
“Suppl enental Record,” 173). Thus, the court concluded, “The
i nformati on the Defendant clains he did not have regarding
Zuccarell o was known or could easily have been known prior to
the filing of his first postconviction notion” and denied the
cl aimas successive (3PG R, “Suppl enmental Record,” 173).

This part of the circuit court’s analysis did not
mention--nmuch | ess accept as true--M. Rivera s allegations
regardi ng the substance of the new facts or his allegations
regarding diligence. For exanple, M. R vera s Rule 3.850
noti on quoted a pl ea agreenent between the State and Zuccarello
whi ch had never before been disclosed. However, the circuit
court did not nmention the substance of this agreenent, the fact
that Zuccarello testified at trial that his pleas in other cases
were unrelated to his testinony at M. Rivera s trial, the fact
that the State had affirmatively said no such agreenent existed,

or M. Rivera' s allegations regardi ng how the agreenent was
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di scovered. An evidentiary hearing on these matters is
required.

Simlarly, the circuit court did not address the fact
that M. Rivera s requests for jail records and | ogs were
repeatedly net with the response that the records had been
destroyed in the early 1990's. However, jail |ogs concerning
Zuccarello and his contact with | aw enforcenent in April through
July of 1986 were discovered as alleged in the notion to vacate
t hrough serendi pity when counsel while working on another case
in 2002 in M am -Dade County was provided files a defense
attorney had collected on a Mam prosecutor. In those files
were records concerning Zuccarello, including not only the
previ ously unseen plea offer, but also jail records. The
circuit court sinply did not accept the factual allegations
contained in the notion to vacate as true when denying the
noti on without conducting an evidentiary hearing.

Nor did the circuit court accept the fact that the
State did not disclose a “Synopsis” of a witness’ statenment to a
prosecutor pursuant to a state attorney subpoena. The
“Synopsi s” was al so di scovered by serendipity in a file obtained
froma defense attorney in connection with a total unrel ated

case.
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Moreover, the circuit court ignored the United States

Suprenme Court’s recent decision in Banks v. Dretke, 124 S.Ct. at

1263, wherein the Suprene Court held: “Wen police or
prosecutors conceal significant excul patory or inpeaching
material in the State’'s possession, it is ordinarily incunbent
on the State to set the record straight.” Thus, a rule

“decl aring ‘prosecutor may hide, defendant nust seek,’ is not
tenable in a systemconstitutionally bound to accord defendants

due process.” 1d. at 1275.Y Under Banks, the burden is on the

"The State’s argument in response to the amended notion to
vacate was to argue that enough other docunents were discl osed
pursuant to public records that M. Rivera previously presented
a claimthat Zuccarell o received undi scl osed consideration for
his testinmony (3PC-R, “Supplenental Transcript, 103-04). This
argunent failed to challenge that the specific records that M.
Rivera relied upon in his notion had not been previously
disclosed, i.e. the plea offer, the jail records, and the
“Synopsis.” But as to the records disclosed in 1995 and pled at
the tine and heard at the 1995 evidentiary hearing, the State
specifically presented sworn testinony and nade argunent that
there was no agreenent. At the evidentiary hearing, Kelly
Hancock, the trial prosecutor, testified that neither he nor any
nmenbers of the prosecution team had made Zuccarell o any promni ses
or offered himanything in exchange for his testinony in M.
Rivera’ s case (1PC-R 686, 694-95). The State’ s cl osing
menor andum urged that M. Rivera s claimbe denied based upon
Hancock’ s testinony: “Hancock testified that Zuccarell o did not
receive any deal for his testinony” (State’s Menorandum dat ed
6/1/95 at 11).

Mor eover, just because sone records are disclosed does not

mean that other Brady material was not withheld. In every case
in which this Court has order a new trial that counsel is aware
of, the State had discl osed many pages of material. However,

that did not insulate the State fromthe obligation to disclose

the specific material that this Court found warranted a new

trial. Floyd v. State, 902 So. 2d 775 (Fla. 2005); Mordenti v.
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State to “set the record straight,” not upon the defense to
intuit that the State is holding information back or, in fact,
out and out m srepresenting facts.

Here, the State nust be held to have known what was
contained in the plea offer and in the jail records and in the
“Synopsi s” regarding the relationship between Zuccarell o, and
the State nust be held responsible for its failure to turn over
t hese specific docunments prior to undersigned counsel’s
di scovery of them while working on another case in 2002. The
circuit court did not accept the factual allegations as true,
nor follow the | aw as explained by the United States Suprene
Court in Banks when it denied an evidentiary hearing saying that
the information was known or could easily have been known by M.
Ri vera’ s counsel

Alternatively, the circuit court summarily denied
Claim| because “the Defendant has failed to establish that
Zuccarello received a plea deal for testinony against the
Def endant” (3PC-R, “Supplenental Record, 173). O course, M.
Ri vera cannot “establish” anything w thout an evidentiary

hearing. Al that M. Rivera can do is allege as a factual

State, 894 So. 2d 161 (Fla. 2004); Cardona v. State, 826 So.2d
968 (Fla. 2002); Hoffman v. State, 800 So.2d 174 (Fla. 2001);
Rogers v. State, 782 So.2d 373 (Fla. 2001); State v. Hugins, 788
So. 2d 238 (Fla. 2001); Gorhamyv. State, 597 So.2d 782 (Fl a.
1992); Roman v. State, 528 So.2d 1169 (Fla. 1988).
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matt er based upon the newly di scovered docunents that Zuccarello
in exchange for a reduction in his crimnal liability agreed he
woul d “in his cooperation, be giving statenents, which will be
tested by polygraph as to their veracity; the defendant w ||
further agree to testify at all proceedings in which he is
subpoenaed.” Because the plea offer specifically refers to the
detective that Zuccarello testified he told that M. Ri vera had
made statenents to himand because the plea offer specifically
refers to the prosecuting attorney who was then assigned to
prosecute M. Rivera, the allegation was and is nmade that the
obligation to give statenents and to testify when subpoenaed
included M. Rivera' s case. At an evidentiary hearing, it would
fall upon M. Rivera to establish the facts all eged.

Further, the court’s conclusion is based upon a
m sreadi ng of the plea agreenent, a m sreadi ng which an
evidentiary hearing would resolve. The court stated that M.
Ri vera had not “establish[ed]” that Zuccarello received a dea
for testifying against M. Rivera because “[t]he plea deal cited
by the Defendant specifically excludes Zuccarello’s
participation in any hom ci de case” (3PC-R, “Supplenenta
Record,” 173). The relevant portion of the plea agreenent
st at es:

IV. Inreturn for the above consideration, the
defendant will not be charged with any additional
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cases in Broward county in which he nmay have
partici pated, EXCEPT: any cases in which injuries to
any person resulted will be exam ned on a case-by-case
basis, and a filing decision nade accordingly. Any
participation in any HOM Cl DE case wi Il be handl ed
separate and apart fromthis agreenent, by Assistant
State Attorneys in the Hom ci de division.
(3PC-R, “Supplenental Record,” 63). This paragraph concerned
Zuccarello’ s crimnal liability. 1In context, the agreenent is
clearly referring to hom cides in which Zuccarell o participated,

8 The | ower

not to homicide cases in which he was a witness.?
court’s m sapprehension of M. Rivera' s allegations and its
refusal to accept themas true warrants a reversal and requires
an evidentiary hearing.

Additionally, the circuit court conpletely ignored the

informati on contained in the “Synopsis” that certainly

contradi cted Zuccarello’s claimof not trying to seek benefit

paragraph 111 concerned Zuccarello's obligations as a wtness:

1. In return for the considerations show above,
the defendant will continue to cooperate wth:

Fl ori da Departnent of Law Enforcenent (|ead agant:
Steve Enmerson); Broward Sheriff’'s O fice (detectives
Presl ey, Argentine, Sgt. Carney); Ft. Lauderdale
Pol i ce Departnent (detective Potts); ASA's Lazarus
and Pyers, and their investigators; and other |aw
enforcement offices.

The defendant wll, in his cooperation, be giving
statenments, which will be tested by polygraph as to
their veracity; the defendant will further agree to

testify at all proceedings in which he is subpoenaed
and the defendant will testify honestly.
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for hinmself when he first contacted | aw enforcenent about M.
Ri vera. According to the “Synopsis,” Zuccarello in early Apri
was very candid about his intentions:

The CI candidly admts he has not told

i nvestigators everything he knows and is hol di ng back

sone information until he sees how events are shaping

up. In addition to the crimes herein detailed the C

is conmpiling a list of other crinmes commtted and

states that he already has a list of of about 25 H R

in the Holl ywood area conpil ed.
(3PC-R, “Supplenental Record,” 69).

As further support for its alternative reason for
summarily denying Claiml, the circuit court recited that (1) in
prior post-conviction proceedings, the trial prosecutor
testified that there was no plea agreenent with Zuccarello, (2)
trial counsel cross-exam ned Zuccarello regarding his
cooperation in other cases, and (3) M. Rivera nade “simlar
adm ssions” to other witnesses (3PC-R, “Supplenental Record,”
173-74). Thus, the court concluded, “the exclusion of M.
Zuccarell o' s testinony woul d not have changed the outcone of the
trial” (1d. at 174). Again, the circuit court did not accept
M. Rivera s allegations as true, not once nentioning the
substance and quality of the evidence M. R vera had proffered.
First, at trial, Zuccarello testified that he had received no

prom ses and nade no deals with the State in exchange for his

testinmony in M. Rivera s case. The witten plea agreenent
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shows that this testinony was fal se: the plea agreenent required
Zuccarello to cooperate with Broward sheriff’s deputies and
Broward prosecutors. Second, the court’s reasoni ng does not
recogni ze that the existence of the witten plea agreenent

requi ring Zuccarell o s cooperation shows that the trial
prosecutor’s prior testinmony was false.® Third, a witten plea
agreenent has much higher significance in inpeaching Zuccarello
than trial counsel’s attenpts to show he had cooperated in other
cases. Fourth, the “adm ssions” M. Rivera supposedly nmade to
Zuccarell o were nmuch nore specific and detail ed than anything he
all egedly said to anyone el se. Further, the docunentation

i npeachi ng Zuccarell o would have led the jury to question the
veracity of the other jailhouse informants and woul d have | ed
trial counsel to investigate those informants nore thoroughly.
See Argunent 111, infra. Fifth, the circuit court’s reasoning

does not nention the docunentation indicating that Zuccarello

¥Y'n fact, the State’s failure to correct the testinony or

di scl ose the plea offer inpeaches not just Zuccarello, but |aw
enforcenent and the prosecuting attorney and the neans that they
would go in trying to obtai n evidence to convict M. Rivera,
whil e wi thhol di ng anything that m ght assist the defense. Kyles
v. Witley, 514 U S. 419, 446 (1995)(“Even if Kyles's | awer had
foll owed the nore conservative course of |eaving Beanie off the
stand, though, the defense could have exam ned the police to
good effect on their know edge of Beanie's statenents and so
have attacked the reliability of the investigation in failing
even to consider Beanie's possible guilt and in tolerating (if
not countenanci ng) serious possibilities that incrimnating

evi dence had been planted.”).
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was a State agent well before he allegedly obtained adm ssions
fromM. R vera or that this docunentati on shows that M.
Rivera s rights to counsel and silence were violated when the
State placed Zuccarello, a confidential informant, with M.
Rivera. Finally, the circuit court’s conclusion that the new
facts “woul d not have changed the outcone of the trial” is the
wong | egal analysis. Wen the State presents false or

m sl eadi ng evi dence, the State has the burden of show ng beyond
a reasonabl e doubt that the error was harm ess. Guznman v.
State, 868 So. 2d 498, 506 (Fla. 2003). Cearly, the circuit
court shoul d have conducted an evidentiary hearing on these

i ssues.

Claimll of M. Rivera s Rule 3.850 notion all eged
that the State withheld favorable, material evidence or,
alternatively, that trial counsel unreasonably failed to
di scover and present that evidence (3PG R, “Supplenmental
Record,” 18-49) (see Argunent |11, infra). The claim
specifically pled the new facts upon which the claimwas based
(3PC-R, “Supplenental Record,” 20-38)), as well as facts
regarding M. Rivera s diligence in learning these facts (1d.).

The circuit court sumrmarily denied the claimas
successi ve because “the information presented by the Defendant

inthis claimwas either in the Defendant’s possession or was
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easily discoverable” (3PC-R, “Supplenental Record,” 174). As
it didwith Qaiml, the court’s conclusion did not accept as
true M. Rivera' s allegations regarding diligence. The plea

of fer was not disclosed by the State. The existence of the jail
records was in fact denied by the State. And, “Synopsis” of

Wi t nesses’ statenments pursuant to a state attorney subpoena are
as a matter of routine not disclosed by prosecutors in this

State. See Smith v. State, 931 So. 2d at 799. As to M.

Rivera's specific allegations that these docunents were not

previ ously disclosed, an evidentiary hearing is required.
Alternatively, the circuit court denied M. Rivera's

cl ai m because sonme of the facts alleged did not exist at the

time of trial and therefore, “[t]he docunments discussed in claim

two are not newy discovered,” citing Brady v. Maryland, 373

US 83 (1963) (3PG R, “Supplenmental Record,” 174-75).
However, although recognizing that this claimincluded the

all egations regarding Zuccarello nmade in Claiml (id.), the
court did not discuss or analyze any of those allegations in
denying Claimll. Additionally, the claimincluded other
factual allegations based upon docunents in existence at the
time of M. Rivera' s trial (3PG R, “Supplenental Record,” 27,
41). Further, the court did not consider the effect on trial

counsel’s investigative efforts had the new facts been di scl osed
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(See 3PG R, “Supplenmental Record,” 36-39). See Scipio v.

State, 31 Fla. L. Weekly S114, 2006 Fla. LEXIS 261 (Fla.
February 16, 2006). Finally, the circuit court nade no

cumul ative analysis of the facts not presented at M. Rivera's
trial, including the new information about Zuccarello, the DNA
test results, the inpeaching evidence avail able regarding the
ot her jail house informants, the fact that M. Rivera was denied
his rights to counsel and to silence when the State pl aced
Zuccarello with him and the fact that sheriff’s deputies
violated M. Rivera s right to counsel during custodia
interrogation, as the Rule 3.850 notion argued the court should
do (See 3PCG R, “Supplenental Record,” 28-30, 39-42).

The circuit court alternatively summarily denied O aim
|1 because trial counsel’s performance was not deficient (3PC
R, “Suppl enmental Record,” 175-76). The court stated that trial
counsel “thoroughly cross-exam ned” Zuccarello, and Zuccarell o' s
“relationship with | aw enforcenent and the exi stence of a plea
deal in unrel ated cases was presented to the jury” (ld. at 176).
The court al so broadly concluded that adm ssion of the new
i nformati on “woul d not have changed the outcone of the trial”
(1d.).

Again, the circuit court did not accept M. R vera's

all egations as true. Further, while finding that trial
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counsel’s performance was not deficient, the court
inconsistently stated, “the docunents listed in the Defendant’s
anended notion were either already in the possession of the

Def endant or readily obtainable with a nodi cum of due diligence”
(3PC-R., “Supplenental Record,” 175). An evidentiary hearing is
required.

Claimlll of M. Rivera s Rule 3.850 notion all eged
t hat new evi dence established that the trial judge, who al so
presided over the initial Rule 3.850 proceedi ngs, was bi ased
agai nst him (3PG R, “Supplenental Record,” 50-53). The claim
specifically alleged the substance of the new evidence and that
t he evidence did not cone to |ight until June 28, 2001 (3PC R
“Suppl enental Record,” 51-52) (See Argunent V, infra)

Wt hout accepting M. Rivera s allegations as true,
the circuit court sunmarily denied Claimlll, based upon another
statement by Judge Ferris that he wanted M. Rivera to get a
fair trial (3PC-R, “Supplenental Record,” 176-77). The court
thus did not consider that a judge with an admtted bias
(admtted to a newspaper reporter and appearing in a news
article) against M. R vera and for the prosecutor would have to
overcone his biases and gave the appearance of inpropriety. An

evidentiary hearing is required.
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ClaimlV of M. Rivera’s Rule 3.850 notion argued that
M. Rivera was entitled to a new trial based upon the recent DNA
testing (3PC-R, “Supplenmental Record,” 53-56) (See Argunent 1V,
infra). The claimalleged specific facts and argued that those
facts nmust be incorporated into a cunul ative analysis of all the
evi dence not presented at trial (ld.). The circuit court
summarily denied this claimbecause M. Rivera's conviction is

based upon “what this Court finds to be overwhel m ng evi dence of

his guilt” (3PC-R, “Supplenental Record,” 178).%° The court

)'n making this statement, the circuit court did not explain why
the prosecutor felt obligated to tell the jury about the hair
evidence in his opening statenent:

They al so checked Mark Peters’ van, and you’l
hear from Howard Seiden, who is with the Crine Lab,
and he’s an expert in hair exam nation.

He’'ll tell you he found a hair in Mark Peter’s
van, a long hair, | think it was like six or seven
I nches, and he conpared that with the known hair of
Staci Jazvac and that they are simlar.

He will not cone in and say they are exactly the
sane and they are Staci’s. You can’'t do that in
hair. 1t's not like fingerprints. He'll say it is

simlar to Staci Jazvac’s hair in the van.

(R 715). Then again in his initial closing argunent:
What’ s i nportant about Detective Edel is that he did
sone vacuum ng for the van. He did sonme vacuun ng

and he told you where he did vacuum ng.

He did vacuum ng where? 1In back of this van. As a
result what does he find? He finds hair.
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al so found that the hair evidence presented at trial “was
insignificant and harmess” (1d. at 179).%

The circuit court failed to accept M. Rivera's
all egations as true and to conduct any cumnul ative analysis. The
evidence that the hair found in Mark Peters’ van concl usively
did not belong to the victimelimnates all evidence that the
of fense occurred in that van, which was the [ynchpin of the

State’s theory of the case i.e. that the nurder was comritted in

the van.?* Peters testified in the prior Rule 3.850 proceedings,

Now t hey have the standards of Staci. So he sends
t hose standards to Howard Seiden. You heard Howard
Seiden. It just so happens that hair was consistent

with Staci’s. He can’t say and he didn't say it’'s a
positive identification, but he says it’s consistent
with Staci Jazvac's hair standard.

(R 1793). In his rebuttal closing argunent to the jury, the
prosecutor again argued: “And it just so happens that a hair
simlar to Staci’s is found in the van” (R 1866).

?The circuit court’s willingness to ignore the fact that

evi dence that has now scientifically been established to be

fal se and m sl eadi ng was presented to the jury and relied upon
by the prosecutor in urging a guilty verdict and a sentence of
death. Certainly, the United States Suprene Court has
denonstrated that the presentation of evidence that |ater was
revealed to be false warranted grave concern in a capital case.
Johnson v. M ssissippi, 486 U. S. 578, 590 (Sentencing relief was
war rant ed because “[h]lere the jury was all owed to consi der

evi dence that has been revealed to be materially inaccurate.”).

*The van’s role is dictated by the State’s argunent that the

obscene phone call nade by “Tony” to Starr Peck reflected the

actual facts of the nmurder as opposed to the fantasies of a drug

addl ed and sexually troubled individual calling out for

attention. |If Staci was never in the van, then the nurder did
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and this Court concluded that his testinmny showed that M.
Ri vera returned the van to himbetween 6:15 and 7: 00 p. m--but
definitely no later than 7:00 p.m--on the day of the victinis

di sappearance. Rivera v. State, 717 So. 2d 477, 482 (Fl a.

1998). At trial, the State presented evidence that the victim
was | ast seen between 6:30 p.m and 7:00 p.m (R 795).

Consi dered cumnul atively, the DNA evidence and Peters’ testinony
show that the offense did not occur in the van. Ignoring for
the noment that the evidence at trial denonstrates the testinony

about the hair found in the van was anything but

“insignificant,”?®

t he new evi dence when eval uated cunul atively
conpletely refutes an essential part of the State’s case.
Certainly, where DNA testing establishes that evidence presented

by the State was fal se and/ or neani ngless, at a m ni rum an

evidentiary hearing is required. See Johnson v. M ssissippi,

486 U.S. 578, 590 (Sentencing relief was warranted because
“[hlere the jury was all owed to consider evidence that has been

revealed to be materially inaccurate.”).

not occur there and nost of the State’'s case is rendered
meani ngl ess.

M. Rivera does not agree that the trial evidence about the
hair in the van was insignificant. Neither did the trial
prosecutor, who relied upon that evidence in opening and cl osing
argunents.
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M. Rivera s Rule 3.850 notion pled facts regardi ng
the nmerits of his clains and regarding his diligence which nust
be accepted as true. These facts are set forth in the Statenent
of the Facts, supra, and in the discussion of the individual
claims below. See Argunents I, Ill, IV, V. Wen these facts
are accepted as true, it is clear that the files and records in
the case do not conclusively rebut M. Rivera s clains and that
an evidentiary hearing is required.

ARGUMENT | |

MR. RI VERA WAS DEPRI VED OF DUE PROCESS UNDER

THE FOURTEENTH AMENDMENT TO THE UNI TED

STATES CONSTI TUTI ON WHEN THE PROSECUTI ON

| NTENTI ONALLY PERM TTED FALSE AND/ OR

M SLEADI NG EVI DENCE TO BE PRESENTED TO MR

RIVERA'S JURY AND USED I T TO OBTAIN A

CONVI CTI ON.

At M. Rivera' s trial in April of 1987, the State
call ed Frank Zuccarello (R 1402). M. Zuccarello testified
that he first met Mchael Rivera in the Broward County Jail in
April of 1986 (R 1402). During the follow ng several nonths,
Zuccarell o had several conversations with M. Rivera regarding
M. Rivera s case. M. Rivera discussed his case with

Zuccarello “[a]t least” “fifteen, sixteen different tines” (R

1417). Zuccarello al so indicated that one of the discussions
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with M. Rivera was the day that Zuccarello “went to the grand
jury” (R 1417).%

Zuccarello testified that after talking to M. Rivera,
he contacted Nick Argentine with the Broward Sheriff’'s Ofice
(R 1406). Zuccarello told Deputy Argentine about his
conversations with M. Rivera. Zuccarrello indicated that when
he made a statenent about what M. Rivera had told himthat he
had already pled guilty (R 1415). Zuccarello explained that he
told Deputy Argentino what M. Rivera had told him “[b] ecause I
t hink what he did was a sick act” (R 1406). The prosecutor
t hen asked, “Had anyone at that point prom sed you anythi ng?”
M. Zuccarell o answered, “No” (R 1406). Later, during cross,
M. Zuccarello indicated that he had been “convicted of 23
fel onies on two separate cases because that was part of ny plea
agreenment” (R 1409-10). Pursuant to the plea agreenent, he
recei ved seven years (R 1410). Defense counsel then asked in
cross, “And you say that the State of Florida has not nade any
deals with you regardi ng your testinony here today?” (R 1410).
M. Zuccarello answered, “No, sir. Owher than | had a

mtigation filed and that’s not guaranteed” (R 1410). M.

247uccarel l o was nore than vague in ternms of specific dates as to
when conversations occurred with M. Rivera and as to when he
tal ked wth | aw enforcenent regarding his conversations with M.
Ri vera.
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Zuccarello then explained that the mtigation was filed to
request that the judge reduce his sentence fromseven to five
years. M. Zuccarello testified that “[n]one of these
detectives were there to speak on ny behalf at the tinme of
sentencing” (R 1420). M. Zuccarello indicated that his
testinony at M. Rivera s trial would have no bearing on whet her
his sentence was reduced (R 1419).

After having been sentenced to seven years on March
13, 1987, M. Zuccarello’s notion to mtigate was granted on My
12, 1987. The sentence was reduced to five years and a three
year mandatory m ni num was del et ed.

In 1995, M. R vera anended his initial Rule 3.850
nmotion to include a daimXXl, which alleged that the State had
witten letters on Zuccarello’ s behalf after M. Rivera' s trial
al t hough Zuccarell o had denied the State had nmade any ki nd of
deal with him Trial prosecutor Hancock testified that the
State had not nmade any deals with Zuccarello. In the State’s
cl osi ng nenorandum the State sought to have the clai mdenied
upon the basis of Hancock’s testinmony. On the basis of
Hancock’ s testinony and the representations nade by the State
that there was no deal for Zuccarello’s testinony, M. Riveras

cl ai m was deni ed.
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However, M. Rivera s counsel recently learned that in
fact M. Zuccarello received a plea offer fromthe State that
was accepted when Zuccarello entered his guilty plea. Under the
pl ea offer, Zuccarello was obligated to continue providing
statenents to particular |aw enforcenent officers, submt to
pol ygraph exam nations, and testify when subpoenaed by the
State. The |aw enforcenent officers identified in the plea
of fer included Argentine, the deputy wi th whom Zuccarel |l o had
made statenents to regarding his conversations with M. Rivera,
and the Assistant State Attorney then assigned to prosecute M.
Rivera. This plea offer was not disclosed to M. Rivera at
trial or during prior post-conviction proceedings. Wen M.
Zuccarello pled to the nunerous pendi ng charges agai nst himon
June 12, 1986, he was required to cooperate with Broward
sheriff’'s deputies and prosecutors, specifically those involved
in M. Rivera' s case.

This witten plea offer was not disclosed at the tine
of trial or in the nunerous collateral proceedings in M.
Rivera’s case. In fact, the State has affirmatively represented
t hroughout the history of this case that there was no plea
agreenent with Zuccarello that was in any way connected to his
testinony against M. Rivera. M. R vera s counsel recently

di scovered the undisclosed witten plea offer in nmaterials
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provided to himduring his work on an unrelated case in M am -
Dade County. These materials also contained a nunber of
“Prisoner Receipts” fromthe Broward County Jail, a docunent
entitled, “Synopsis of conversation with FRANK ZUCCARELLO on
Friday, April 4, 1986,” and anot her docunent entitled, “Apri
18, 1986, Interview with Frank Zuccarello” witten by “Det.
Joseph Gross” of the Metro Dade Police Departnent.

These docunents support and corroborate the
information contained in the “Plea Ofer: Frank Zuccarello.”
They establish that M. Zuccarell o was working as a confidenti al
informant for |aw enforcenent in Dade and Broward Counties by
April 4, 1986. According to the April 4'" “Synopsis,” Zuccarello
was acknow edging that he was initially holding back information
until he could see what he could get in exchange. Cearly, he
was a State agent by the tine of the April 18'" statement.
Clearly, he received considerable consideration for his
“assistance,” and clearly this “assistance” included testifying
pursuant to a subpoena at M. Rivera' s trial contrary to his
testinony at that capital trial, contrary to the testinony of
the trial prosecutor in 1995 and contrary to the
representations made by the State in its closing menorandum

seeki ng denial of post-conviction relief in 1995.
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M. Rivera tinely presented this claim The State did
not disclose the plea agreenment. At trial and at the 1995
evidentiary hearing, false testinony was presented and the State
asserted that there was no connecti on between Zuccarell o’ s June,
1986, plea, and his testinony pursuant to a subpoena at M.
Rivera' s trial. M. Rivera s counsel discovered the docunents
whil e reading materials gathered regarding a Mam prosecutor
and read the docunents while preparing for the April, 2003, oral
argunent in this Court. The claimwas presented in the
amendnent that the circuit court scheduled to include all new
clainms arising fromnew evidence di scovered and devel oped since
jurisdiction was returned to that court.

The State deliberately m sled and deceived M.
Rivera s trial counsel, the jury, the circuit court and this
Court. The deception affirmatively occurred at trial and at the
1995 evidentiary hearing. This deliberate deception violated
M. Rvera s right to due process. “Wen police or prosecutors
conceal significant excul patory or inmpeaching material in the
State’s possession, it is ordinarily incunbent on the State to

set the record straight.” Banks v. Dretke, 124 S. . at 1263.

A rule “declaring ‘prosecutor nmay hide, defendant nust seek,’ is
not tenable in a systemconstitutionally bound to accord

def endants due process.” |1d. at 1275. Under Guznman v. State,
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868 So. 2d 498, 506 (Fla. 2003), it is the State’s burden to
prove this due process violation harm ess beyond a reasonabl e
doubt. Under the facts here, the State cannot neet this burden.

In Ggliov. United States, 405 U. S. 150, 153 (1972),

t he Suprene Court recogni zed that the “deliberate deception of a
court and jurors by the presentation of known fal se evidence is
inconpatible wth ‘rudi nentary demands of justice.’”” In Gay v.

Net herl and, 518 U. S. 152, 164-65 (1996), the Suprenme Court

expl ai ned:

"Yet another way in which the state may
unconstitutionally . . . deprive [a defendant] of a
meani ngful opportunity to address the issues, is
sinply by misinformng him" Brief for Petitioner 34.
Petitioner cites In re Ruffalo, 390 U S. 544, 20 L
Ed. 2d 117, 88 S. . 1222 (1968), Raley v. Onhio, 360
U S 423, 3 L. Ed. 2d 1344, 79 S. . 1257 (1959), and
Mooney v. Hol ohan, 294 U.S. 103, 79 L. Ed. 791, 55 S
Ct. 340 (1935), for this proposition. Ruffalo was a
di sbarnment proceeding in which this Court held that

t he di sbarred attorney had not been given notice of

t he charges against himby the Ghio commttee which
adm ni stered bar discipline. 390 U.S. at 550. In

Ral ey, the chairman and nenbers of a state

i nvestigating conm ssion assured wi tnesses that the
privilege against self-incrimnation was available to
t hem but when the witnesses were convicted for
contenpt the Suprenme Court of Chio held that a state
imunity statute rendered the Fifth Amendnent
privilege unavail able. 360 U S. at 430-434. And in
Mooney v. Hol ohan, the defendant alleged that the
prosecution know ngly used perjured testinony at his
trial. 294 U S. at 110.

Gardner, Ruffal o, Raley, and Mooney arise in wdely
differing contexts. Gardner forbids the use of secret

testinmony in the penalty proceeding of a capital case
whi ch t he defendant has had no opportunity to consider
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or rebut. Ruffalo deals with a defendant's right to
notice of the charges against him Wether or not

Ruf fal o m ght have supported petitioner's notice-of -
evidence claim see infra, at 169-170, it does not
support the m srepresentation claimfor which
petitioner cites it. Money forbade the prosecution
fromengaging in "a deliberate deception of court and
jury."™ 294 U. S. at 112. Ral ey, though involving no
del i berate deception, held that defendants who
detrinmentally relied on the assurance of a conmttee
chai rman coul d not be punished for having done so.
Mooney, of course, would | end support to petitioner's
claimif it could be shown that the prosecutor
deliberately msled him not just that he changed his
m nd over the course of the trial.

(Enphasi s added). The Suprene Court has further recogni zed that

a prosecutor is:

Ber ger v.

the representative not of an ordinary party to a
controversy, but of a sovereignty whose obligation to
govern inpartially is as conpelling as its obligation
to govern at all; and whose interest, therefore, in a
crimnal prosecution is not that it shall win a case,
but that justice shall be done.

United States, 295 U S. 78, 88 (1935).

This Court has stated, “[t]ruth is critical in the

operation of our judicial system” Florida Bar v. Feinberg, 760

So.2d 933, 939 (Fla. 2000); Florida Bar v. Cox, 794 So.2d 1278

(Fla. 2001). |If the prosecutor intentionally or know ngly

presents false or m sleading evidence or argunent or allows it

to stand uncorrected in order to obtain a conviction or sentence

of death,

due process is violated and the conviction and/ or

death sentence nust be set aside unless the error is harnless
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beyond a reasonable doubt. Kyles v. Witley, 514 U S at 433

n.7. The prosecution not only has the constitutional duty to
fully disclose any deals it nmay make with its w tnesses, United

States v. Bagley, 473 U S. 667 (1985), but also has a duty to

alert the defense when a State’s witness gives fal se testinony,

Napue v. Illinois, 360 U S 264 (1959), and to refrain from

deception of either the court or the jury. A prosecutor nust
not knowingly rely on false inpressions to obtain a conviction.

Al corta v. Texas, 355 U S. 28 (1957)(principles of Money

vi ol ated where prosecutor deliberately "gave the jury the fal se
inpression that [wtness’'s] relationship with [defendant’s] wife
was not hing nore than casual friendship"). The State "nmay not
subvert the truth-seeking function of the trial by obtaining a
convi ction or sentence based on deliberate obfuscation of

rel evant facts." Garcia v. State, 622 So.2d 1325, 1331 (Fl a.

1993) .

I n cases “invol ving knowi ng use of false evidence the
def endant’ s conviction nmust be set aside if the falsity could in
any reasonable |ikelihood have affected the jury's verdict.”

United States v. Bagley, 473 U S. at 678, quoting United States

v. Agurs, 427 U.S. 97, 102 (1976). Thus, if there is “any
reasonabl e |i kelihood” that uncorrected fal se and/or m sl eadi ng

argunent affected the verdict (as to both guilt-innocence and
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penal ty phase), relief nust issue. In other words, where the
prosecution violates Gglio and knowi ngly presents either false
evi dence or false argunent in order to secure a conviction, a
reversal is required unless the error is proven harnl ess beyond
a reasonabl e doubt. Bagley, 473 U S. at 679 n.9.

This Court has recently explained, “[t]he State as
beneficiary of the Gglio violation, bears the burden to prove
that the presentation of false testinony at trial was harnl ess

beyond a reasonabl e doubt.” Guzman v. State, 868 So. 2d 498,

506 (Fla. 2003). The Court described this standard as a “nore
defense friendly standard” than the one used in connection wth
a Brady violation. 1d.

The circuit court erroneously denied this claim as is
di scussed in Argunent |, supra. The court did not accept as
true M. R vera s allegations regarding the substance of the new
facts or M. Rivera's diligence. The circuit court also did not
apply the correct legal standard to this claim Guznman.

The circuit court did not recognize that the witten
pl ea of fer shows that Zuccarello’ s trial testinony was
incorrect. Contrary to his trial testinony that he had made no
deal s and received no prom ses and that he was testifying just
because he thought what M. Rivera did was sick, the plea

agreenent shows that Zuccarello was required to cooperate and
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testify. The false trial testinony had to have affected the
jury’s assessnment of Zuccarello' s credibility, and the State
cannot show it had no effect. Nor did the court consider how
exi stence of Zuccarell o' s plea agreenment would affect the jury’'s
assessnent of the credibility of the other jail house informants
who al so testified that they had no deals. The court did not
consi der that Zuccarello s testinony was much nore specific and
detailed than the testinony of the other jailhouse informnts.
Finally, the court did not consider that Zuccarello s testinony
was used to support the “heinous, atrocious or cruel” aggravator
(R 2110, 2310), and thus the court did not consider the inpact
of Zuccarello s testinony on the penalty phase.

At trial and during M. Rivera s first Rule 3.850
proceedi ngs, the State presented false or at |least naterially
i naccurate testinony. The State did not correct the testinony
or disclose to the defense the necessary docunents for the
defense to expose the false or msleading testinony. The State
cannot show beyond a reasonabl e doubt that this fal se and/or
m sl eadi ng evi dence had no effect on the verdict. M. Rverais
entitled to an evidentiary hearing, to a newtrial, and to a new
penal ty phase.

ARGUMENT |11

MR. RI VERA WAS DEPRI VED OF H'S RI GHTS TO DUE
PROCESS UNDER THE FOURTEENTH AMENDMENT AS
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WELL AS HI' S RI GHTS UNDER THE FI FTH, SI XTH,
AND EI GHTH AMENDMENTS, BECAUSE El THER THE
STATE FAI LED TO DI SCLOSE EVI DENCE WH CH WAS
MATERI AL AND EXCULPATORY | N NATURE AND/ OR
PRESENTED M SLEADI NG EVI DENCE AND/ CR DEFENSE
COUNSEL UNREASONABLY FAI LED TO DI SCOVER AND
PRESENT EXCULPATORY EVI DENCE AND/ OR NEW

EVI DENCE ESTABLI SHES MANI FEST | NJUSTI CE.

The United States Suprene Court has expl ai ned:

[A] fair trial is one which evidence subject to
adversarial testing is presented to an inparti al
tribunal for resolution of issues defined in advance
of the proceeding.

Strickland v. Washington, 466 U S. 668, 685 (1984). 1In order to

insure that an adversarial testing, and hence a fair trial,

occur, certain obligations are inposed upon both the prosecutor
and defense counsel. The prosecutor is required to disclose to
t he defense evidence “that is both favorable to the accused and

‘“material either to guilt or punishnent’”. United States v.

Bagl ey, 473 U. S. 667, 674 (1985), quoting Brady v. Maryland, 373

U S 83, 87 (1963). Defense counsel is obligated “to bring to

bear such skill and knowl edge as will render the trial a
reliable adversarial testing process.” Strickland, 466 U S. at
685. \Where either or both fail in their obligations, a new

trial is required if confidence is underm ned in the outcone.

Smith v. Wainwight, 799 F.2d 1442 (11'" Gr. 1986).

Here, M. R vera was denied a reliable adversarial testing.

In order “to ensure that a m scarriage of justice [did] not
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occur,” Bagley, 473 U S. at 675, it was essential for the jury
to hear this evidence. Here, confidence nust be undermined in
t he outcone since the jury did not hear the evidence. Rogers v.
State, 782 So.2d 373 (Fla. 2001). Though error may arise from
i ndi vi dual instances of nondi scl osure and/or deficient
per formance, proper constitutional analysis requires
consideration of the cunulative effect of the individua
nondi scl osures in order to insure that the crimnal defendant
receives “a fair trial, understood as a trial resulting in a
verdict worthy of confidence.” Kyles, 514 U S. at 434. The
proper anal ysis cannot be conducted when suppression of
excul patory evidence conti nues or when, despite due diligence,
t he evidence of the prejudicial effect of the nondisclosure does
not surface until later. The analysis nust be conducted when
all of the excul patory evidence which the jury did not know
becones known.
A THE RECENTLY DI SCOVERED | NFORMATI ON W THHELD BY THE STATE
M. Rivera has recently discovered a wealth of favorable
evidence that was in the State’s possession, but that the State
wi thheld from M. Rivera s counsel. This evidence that was not
di scl osed by the State includes the witten plea offer that

Frank Zuccarell o accepted when he entered his guilty plea in

June of 1986. This witten plea offer was not disclosed at the

78



time of trial or in the nunerous collateral proceedings in M.
Rivera’s case. The State also did not disclose Broward County
Jail “Prisoner Receipts” which show Zuccarell o being released to
| aw enforcenent officers numerous tinmes, and specifically

provi ded the dates of his contact with Argentine and Anbile.

Al so undi scl osed was a docunent witten by Mam |aw enforcenent
entitled, “Synopsis of conversation wth FRANK ZUCCARELLO on
Friday, April 4, 1986.” According to this “Synopsis,”

Zuccarell o was working as a confidential informant for Dade and
Broward | aw enforcenment by April 4, 1986, before he nmet M.

Ri vera and before he reported any all eged statenents by M.
Rivera to “Nick Argentine.” Another w thheld docunent entitled,
“April 18, 1986, Interview with Frank Zuccarello” and witten by
“Det. Joseph G oss” of the Metro Dade Police Departnent al so
referred to Zuccarello as a “Cl.”

These docunents woul d have been beneficial to trial counsel
in 1987 and to coll ateral counsel in 1995. They establish that
Zuccarell o was working as a confidential informant for |aw
enforcenment in Dade and Broward Counties by April 4, 1986.
Clearly, he was a State agent during his incarceration in the
Broward County Jail in April through June of 1986. Cearly, he
recei ved consi derabl e consideration for his “assistance,”

contrary to his testinony at M. Rivera s capital trial,
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contrary to the testinony of the trial prosecutor in 1995, and
contrary to the representations nmade by the State in its closing
menor andum seeki ng deni al of post-conviction relief in 1995.
Thi s undi scl osed i nformation i npeaches not just Zuccarello, but
al so | aw enforcenent’ s investigation and conduct throughout this

case. Kyles v. Witley, 514 U S. 419, 446 (1995)(“Even if

Kyl es’s | awyer had foll owed the nore conservative course of
| eavi ng Beani e off the stand, though, the defense could have
exam ned the police to good effect on their know edge of
Beani e’ s statenents and so have attacked the reliability of the
investigation in failing even to consider Beanie's possible
guilt and in tolerating (if not countenancing) serious
possibilities that incrimnating evidence had been planted.”).
Anot her recently discovered docunent is a confidential neno
dated June 24, 1986, from Robert Rios to Sgt. Steve Vinson of
the Mam Police Departnment, reporting that on June 21, 1986,
Ri os gave Zuccarello a polygraph regarding his version of a
M am hom cide and found that Zuccarell o nade repeated attenpts
at deception. Another recently discovered docunent is a portion
of a Mam Police Departnent Report indicating that on June 7,
1986, Zuccarello took a pol ygraph about the Mam hom cide, and

t he exam ner concluded that Zuccarell o “showed deception in al
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areas regarding the informati on he gave us regardi ng the Cohen
hom ci de.”

Anot her recently discovered docunent is a July 28, 1987
menor andum from Cpl . 1glesias of the Dade County Jail concerning
whet her Zuccarell o should receive gain tinme. Attached to this
meno were incident reports frombefore M. Rivera s 1987 tri al
whi ch showed that while in jail, Zuccarello used his status as a
police informant to bully the guards and try to get his way.

O her new evidence which canme to light during these Rule 3.850
proceedi ngs includes an article printed in the Mam Herald on
Thur sday, October 1, 1998, and subsequent investigation stemm ng
fromthe discovery of that article. This evidence has nmade it
apparent that not only was Zuccarello used as a snitch in
nunmerous cases in Dade and Broward Counties, but also that his
testinony in at | east two cases was untruthful.

These previously undi scl osed docunents contain information
t hat woul d have been favorable to M. Rivera at his trial. For
exanpl e, the docunments establish that before Zuccarell o was

placed with M. Rivera, he was already a confidential informant

for Broward County |law enforcenent.® Clearly, in any

The fact that M. Rivera was denied his right to counsel and

right to remain silent is further corroborated by the recent

al I egati ons of m sconduct by several Broward Sheriff’s Oficers,

including Richard Scheff. The reported allegations involve

cases in which persons arrested and charged with nurder by the
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conversations that he had with M. Rivera, Zuccarello was an
undi scl osed agent for the State interviewng M. Riverain a
custodial setting without conplying with the Sixth Arendnent.

As such, Zuccarell o’ s testinony was i nadm ssi bl e under the Sixth
Amendnent. Its adm ssion constituted constitutional error that
the State cannot establish is harnl ess beyond a reasonabl e
doubt .

Frank Zuccarell o was a professional snitch. He gave police
information in over 29 hone-invasion robberies and nore than two
mur der cases including the Staci Jazvac case. During 1986,
Zuccarell o was shuffled back and forth between Dade and Broward
County for his testinmony in all these cases. |In addition, he
recei ved nunmerous favors fromthe Metro-Dade police and Dade
County State Attorney’'s Ofice including trips out of jail to
his hair salon, to Dol phin training canp and football ganes, and
to his girlfriend s house so they could have sex.

Frank Zuccarello was hinself charged with 23 felonies
i ncl udi ng ki dnappi ng, armed robbery and aggravated assault. |If
convicted, he faced the rest of his life in prison. Yet, for
all offenses conmtted in Dade and Broward counties, Zuccarello

was sentenced to only five (5) years in state prison and

Sheriff’s Ofice were later determ ned to be innocent (including
Frank Lee Smth, a man who had been condemmed to die on death
row, and Jerry Frank Townsend) or had their charges di sm ssed.
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received conplete imunity in the Cohen case. O the five years
he was sentenced to, Zuccarello only served two (2) years, al
of which was served in county jail.

Frank Zuccarell o knew how to work t he systemto his
advantage, and testifying to false informati on was his way out
of life in prison. All of the information he testified to in
M. Rivera s case Zuccarello could have | earned from ot her
sources, including through his attorney who had prosecuted M.
Rivera in 1980. M. Rivera' s case was highly publicized in 1986
when Zuccarell o began giving information to the police. 1In
fact, in his testinony at trial, Zuccarello admtted that there
was a picture of Staci Jazvac hanging at the Broward County Jai
and he knew who M chael Rivera was before there was any contact
between the two of them (R 1417). Zuccarello saw M chael
Rivera and the Staci Jazvac case as one nore case to ensure his
freedom

W thout Frank Zuccarello, the State’s case was highly
circunstantial. The State presented evidence to try to link
Staci to a blue van which M. Rivera was supposedly driving at
the tinme the victimwas abducted. The State’'s theory at trial
was that M. R vera used the van to abduct Jazvac and snot hered
her inside the van. However, as presented at M. Rivera's

evidentiary hearing in April 1995 Mark Peters, the owner of the
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van, had dropped M. Rivera off at his hone no later than 6:30
to 7:00 p.m Peters testified that M. Rivera had picked hi mup
by 6:00 p.m, and that fromthat tinme on he retai ned possessi on
of the van. Therefore, M. Rivera was not in possession of the
van at the tinme of the offense, and it was inpossible for himto
have conmitted the rmurder in the van.® The State’'s entire case,
Wi t hout the testinony of Zuccarello, hinged on the
circunstantial evidence found in the van.? Had the jury known

t he extent of Zuccarello’ s involvenent with | aw enforcenent, he
woul d have had no credibility with the jury, because the reality
of that relationship did not match his testinmony. The
undi scl osed information did nore than just inpeach Zuccarello -
it inmpeached | aw enforcenment and the techniques used and its

wi | lingness to countenance false or m sleading testinony. As a
result, the failure to disclose casts the case in a whole new

[ ight and underm nes confidence in the outcone of the trial.

®This is corroborated by the DNA testing conducted in 2003 that
concluded that a hair in the van introduced at M. Rivera's
trial as possibly matching Staci Jazvak’s hair was not Stac
Jazvak’s hair.

>'The defense was that M chael Rivera had difficulty

di stinguishing fact fromfantasy and that the obscene phone
calls made by Tony, his alter-ego, reflected his fantasies and
his need to grab attention. It was the alleged statenents to
Zuccarello that were nore detailed than any others attributed to
M. Rivera that conbined with the hair evidence was used by the
State to counter the defense’s fantasy contention.
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Floyd v. State, 902 So. 2d 775 (Fla. 2005); Mordenti v. State,

894 So. 2d 161 (Fla. 2004); Cardona v. State, 826 So.2d 968

(Fla. 2002).

Had the State reveal ed the extent of Zuccarello’'s
i nvol venent with | aw enforcenent officials in Dade and Broward
counties, M. Rivera's trial counsel would have been able to
cross-exam ne Zuccarell o regarding the nunerous favors he was
receiving from Dade police and attack his notives for
testifying. Zuccarello clearly knew if he gave information to
the police, he would receive sonething in return. This is not

only evident fromhis involvenent in dozens of other cases, but

specifically fromthe undisclosed April 4'" “Synopsis.”?® \Wen
the withheld evidence goes to the credibility of a state
W tness, the Sixth Amendnent right to confront and cross-exam ne

W tnesses is violated. Chanbers v. Mssissippi, 419 U S 284

(1973).

®Therein, it was stated that the C, Zuccarell o:

candidly admts he has not told investigators
everything he knows and is hol di ng back sone
information until he sees how events are shapi ng up.
In addition to the crinmes herein detailed the Cl is
conpiling a list of other crimes commtted and
states that he already has a list of of about 25 H R
in the Holl ywood area conpil ed.

(3PC-R, “Supplenental Record,” 69.
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Furthernore, had the State provi ded defense counsel with
this i npeachnent evidence, it would have | ed defense counsel to
ot her excul patory evidence. |f defense counsel had known that
Zuccarell o was being shuffled between Dade and Broward counti es,
taken to his hair salon, football ganes and his girlfriend s
house, defense counsel would have investigated and scrutinized
Zuccarello' s visitation | ogs and | ogs of physical novenent
within the jail. This not only could have been used to inpeach
Zuccarello, but to determne if he was being used as a police
agent. The Broward Sheriff’'s Ofice and its officers and
investigators were aware of Zuccarello' s willingness to testify
agai nst ot her suspects and defendants sinply based on the
nunmer ous occasi ons he had been used for those purposes. Broward
Sheriff's Ofice was the agency responsible for investigating
the case against M. Rivera. |In fact, as Zuccarello testified,
Det ecti ve Tom Eastwood worked on both Zuccarell o’ s case and M.
Rivera s case. It is highly likely that Broward Sheriff’s
O fice saw Zuccarell o as an opportunity to obtain information
fromM. R vera, thus placing Zuccarello in the sane pod area as
M. Rivera at the Broward County Jail.

A Suppl emental Report by Lt. R Rios of the Broward County
Sheriff's O fice dated 02/18/ 86 details that officer’s

conversation with M. Rivera at 17:30 on Tuesday February 18,
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1986. During the conversation, M. Rivera “started yelling and

screamng ‘you can’'t hold nme here any longer, | want ny Lawer

NOw. ‘“This is the sane bullshit as before. This report was
put into context by a recent article in The Mam Herald, which
reported that when Rivera was delivered to Rios for an interview
on February 18, 1986, Detectives Scheff and Amabile told Rios
that M. Rivera had waived his Mranda rights. However, when
M. Rivera began to protest, R 0os was convinced that Rivera had
told the officers that he wanted to speak to an attorney.

During an interview with the Herald, Robert Rios specifically
stated, “1 took it to nean that he was read his rights before,

and he didn't waive.” Daniel de Vise, The Mam Herald, Conduct

of Broward detective in another case is questioned, June 25,

2001. Rios also told the Herald reporter that although Rivera

had signed a statenent requesting an attorney earlier the sane

day, Scheff and Ammbile never informed Rios of that statenent.®
Id. M. Rivera was not aware of Robert Ri os’ conclusions until
June 25, 2001, the date the article was published. This

evi dence shows that M. Rivera was denied his constitutional

2%0f course, the undisclosed plea agreenent with M. Zuccarello
and the discovery that he was a confidential informant working
on behalf of the State before he even met M. Rivera has
reveal ed the tactics and techniques that the State was using to
obtain a conviction in this case. Cunul ative consideration of

t he undi scl osed evidence and information is required.

87



right to counsel during interrogation and therefore that M.
Rivera' s statenments were inadm ssible.

M. Rivera asserts that the State withheld this materia
and excul patory evi dence pertaining to Frank Zuccarell o, key
forensic evidence and the m sconduct of the Broward Sheriff’s
O fice from defense counsel thereby depriving M. Rivera of his

rights under the Fifth, Sixth, and Ei ghth Amendnents in

violation of Brady v. Maryland, 373 U S. 83 (1963), Napue v.

Il1linois, 360 U S 264 (1959), and Gglio v. United States, 405

U S. 150 (1979).

To the extent that the State now defends on an argunent
that trial counsel knew or should have known of the undisclosed
and unpresented evidence, then trial counsel rendered
ineffective assistance. Due to the circunstantial nature of the
State’s case at trial, it was inportant for the defense to
attack the credibility of the jail house informants and police
officers that testified against M. Rivera. |If trial counse
knew or shoul d have known of information pertaining to the
extent of the favors bestowed upon Zuccarello, but failed to
Cross-exam ne Zuccarell o about those favors, then his
performance was unreasonable. |f reasonable investigation could
have led to the information di scussed here, counsel’s failure to

conduct reasonabl e investigation was deficient perfornmance.

88



The i nformati on about Zuccarell o discussed herein would have |ed
trial counsel to discover significant inpeachnment of Zuccarello
and woul d have reveal ed prosecutorial and/or police m sconduct.
In turn, this would have led to inpeachnent regarding the two
other informants testifying at trial. Information regarding
Zuccarell o s participation in the Cohen and Hodek cases was
val uabl e i npeachnent evi dence not only of Zuccarello, but of |aw
enforcement officers involved in this case.

To the extent that the State |ays the blane for the fact

that this inpeachnent was not presented because counsel failed

to discover it,® then trial counsel’s unreasonabl eness in
failing to adequately cross-exam ne and i npeach state w tnesses
at trial, failing to gather, test and present forensic evidence
and failing to adequately investigate information of officer

m sconduct, was deficient performance that underm nes confidence
in the outcone of the trial

B. CUMULATI VE ANALYSI S

%Al t hough such an argument would seemto fly in the face of the
United States Suprene court decision in Banks v. Dretke, 124 S.
Ct. at 1263 (“When police or prosecutors conceal significant
excul patory or inpeaching material in the State’'s possession, it
is ordinarily incunbent on the State to set the record
straight.”). A rule “declaring ‘prosecutor may hide, defendant
must seek,’ is not tenable in a systemconstitutionally bound to
accord defendants due process.” |d. at 1275.
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In evaluating the prejudice flowwng fromthe failure to
di scl ose these docunents and the information contained therein,
a cumul ative anal ysis nust be undertaken. This cunul ative
anal ysis requires cunul ati ve consi deration of not only these
docunents, but also other favorable or excul patory information
that did not reach the jury because it either was not disclosed
by the State, was unreasonably not discovered by the defense, or
is new evidence that neither the State nor the defense knew

about at the time of trial. Mrdenti v. State, 894 So. 2d 161

(Fla. 2004); State v. Gunsby, 670 So. 2d 920, 923-924 (Fl a.

1996). Wien the proper cumnul ative analysis is conducted, it is
clear that confidence is undernmined in the reliability of the
outcone and that a new trial is warranted.

The cunul ative anal ysis nust consider the recent DNA
testing. At M. Rivera' s trial, the State presented evi dence
t hat has now been shown to be scientifically incorrect - the
hair found in the van in which the State contended the crine
occurred we now know was in fact not the victims hair (R 1293,

1305). See Johnson v. M ssissippi, 486 U.S. 578, 590

(Sentencing relief was warranted because “[h]lere the jury was
al l oned to consi der evidence that has been reveal ed to be
materially inaccurate.”). The State told the jury about this

hair in opening statenent: “They found a hair in Mark Peter's
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van, a long hair, | think it was |like six or eight inches, and
he conpared that with the known hair of Staci Jazvac and that
they are simlar” (R 1305). The State also relied upon the
testinony about the hair in its closing argunment (R 1793). DNA
testing conducted in 2003 has now concl usi vely established that
this hair did not cone fromthe victim (3PC-R , “Supplenenta
Record Transcript,” 39-41, 67).

In investigating the case, sheriff’s deputies collected
dark hairs found on the victims white knit top and |l eft shoe.
In an affidavit dated February 24, 1986, Detective Amabile
di scussed these hairs to support issuance of a search warrant to
obtain hair fromM. Rivera. DNA testing conducted in 2003 on
ei ght of these hairs has established that M. Rivera is
definitely not the source of seven of these hairs, while the
anal ysis of the eighth hair was inconclusive (3PGR
“Suppl enmental Record Vol 1, Etc.,” 42-44). This is new evidence
t hat denonstrates that someone other than M. Rivera deposited
that hair on Staci’s clothing.

The DNA testing on the hair introduced at trial shows that
the of fense did not occur in Mark Peters’ van, which was the
basis of the State’'s theory of the prosecution. Peters
testified in the prior Rule 3.850 proceedings, and this Court

concl uded that his testinony showed that Rivera picked Peters up
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at work by 6:00 P.M, returning the van to himand that Peters
retai ned custody of the van thereafter on the day of the

victin s di sappearance. Rivera v. State, 717 So. 2d 477, 482

(Fla. 1998). At trial, the State presented evidence that the
victimwas | ast seen between 6:30 p.m and 7:00 p.m (R 795).
Consi dered cunul atively, the DNA evidence and Peters’ testinony
show that the offense did not occur in the van. Thus, the DNA
evi dence conpletely refutes an essential part of the State’s
case. The DNA testing conducted on the hairs found on the
victimshow that there is no physical evidence linking M.
Rivera to the victim another blow to the State's circunstanti al
case.

Cumul ative anal ysis nust al so consider that if the
excul patory information regardi ng Zuccarell o had been di scl osed
by the State, defense counsel would have had a cl earer picture
of the tactics and techniques of the State and of Zuccarello’s
notives in testifying, which in turn would open the door to
extensi ve investigation and i npeachnent of the other snitches
and their notives. Peter Salerno, who also testified to vague
adm ssion by M. Rivera, was al so a professional snitch,
testifying for the state and federal governnent nunerous tines.
Sal erno, aka Pierre Cardin, clained at M. Rivera' s trial that

M. Rivera confessed the nurder to him As did M. Zuccarell o,
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Sal erno testified that no prom ses were made to himin exchange
for his testinony (R 1579). Salerno testified that he had pled
guilty to charges in Broward County and received a twel ve year
sentence (R 1579). He further testified that despite that

twel ve year sentence he had traveled to the courthouse on his
own to testify, making it clear he was not in custody (R 1582).
He further testified that he woul d be appearing before the

sent enci ng judge again on January 15, 1988, but that he had no
expectation that testifying against M. Rivera would be of any
assistance in regards to his sentence (R 1583).

In fact on May 27, 1986, Salerno had pled guilty in Broward
County to count | (battery in the course of an arned burglary)
of a three count information. The two other counts were nolle
prossed by Assistant State Attorney Mark Springer. Springer
advi sed the presiding judge “that he is cooperating, the State
will not be opposed to anything presented to you for mtigation
later on.” Salerno received his twelve year sentence in July of
1986. On January 15, 1987, the State appeared before the judge
and waived its objection to Salerno’s untinely notion to nodify
sentence. Salerno’ s counsel stated that, “It was the
understanding at the tine there was substantial cooperation
whi ch was proposed to the court of M. Cardin [M. Salerno] in

certain past matters, and present matters, and future natters.”
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In light of Salerno’s continuing cooperation, Salerno s attorney
proposed that Sal erno receive a “five year probationary period”
in light of his extensive cooperation with |aw enforcenent.
Present at this proceeding were representatives fromthe FBI

U.S. Custons, the Metro Dade Police Departnent, and the Broward
Sheriff's Ofice. A representative of the Broward Sheriff’s
Ofice joined in a request by the various | aw enforcenent
agencies in requesting that Salerno be released fromjail to
facilitate his cooperation. The Broward Sheriff’'s Ofice
representative stated, “l1’'d |like to have himfor several years
actually, to talk to him” Thereupon, the presiding judge
stated, “I'"mgoing to | eave the sentence al one, but what | wll
do i s vacate or postpone or whatever the magic word is, the
remai nder of the sentence for one year. Let himgo out and work
with those gentlenmen and then let’s see what he does or doesn’'t
do. If he does well and they conme in and say you did well, and
t hey make further recommendations, |I'Il be happy to listen.” On
January 15, 1988, Sal erno appeared before the sane judge. At
that tine, the parties stipulated to a thirty day continuance
for Salerno to finish his work. However, l|later that day Sal erno
was arrested and charged with burglary in PalmBeach County. A
sent enci ng hearing was schedul ed for January 25'". Assistant

State Attorney Mark Springer was quoted in a newspaper account
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as telling the judge during that proceeding, “You got burned, we
all got burned by M. Salerno.” The judge reinposed the twelve
year sentence. On March 25, 1988, Salerno noved for mtigation
of his sentence because of his extensive work for state and
federal |aw enforcenent officers. On April 30, 1988, Sal erno
wote Assistant State Mark Springer requesting help on a
sentence reduction saying, “lI hope you will consider the (Stacey
Jacvick [sic]) case for Kelly Hancock A S. A"

Wl liam Myer testified at trial that M. Rivera nade
incrimnating statenents to him Myer had pled guilty to a
sexual battery and received a thirteen year prison sentence in
January of 1987 (R 1478). Even though he had a notion to
mtigate pending at the tinme of his testinony agai nst M.

Ri vera, he testified that he had received no promi ses in
exchange for his testinmony (R 1478-79). On April 21, 1987, on
Kel |y Hancock’s recommendati on, Moyer in fact received a
reduction of his sentence down to eight years inprisonnment.
Thi s reduction occurred despite a January 27, 1986, file neno
from Assistant State Attorney Gene Mal pas concerning Moyer in
whi ch Mal pas stated, “This guy is bad! He has a prol onged
hi story of sexual abuse of children all the way back to 1957.~
Each of the inmates who testified at trial --Zuccarell o,

Sal erno, and WI|iam Myer--knew t he system and how to get what
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they wanted fromthe system Also, while in jail the three
i nmat es associ ated with each other and had anple opportunity to
conpare stories and/or concoct a scenario pertaining to the
Staci Jazvac case based on news accounts and police information.
The newl y discl osed evidence seriously calls into question
the veracity not only of Zuccarello s testinony, but also that
of Sal erno and Moyyer, thereby destroying any credibility they
may have had in front of the jury. Not only is the testinony of
the snitches underm ned, but so is the testinony of the Broward
Sheriff's Oficers involved in the case, including Scheff,
Amabi | e and Eastwood. Wthout this testinony, the State would
be left with purely circunstantial evidence at best. DNA
testing has now reveal ed that there was no physical evidence
connecting M. Rivera to the victim The hair in Mark Peters’
van was not from Staci Jazvac. The dark hairs found on the
victims body were not from M chael Rivera. Although state
wi tness Starr Peck testified that M. Rivera called her and
whi | e nmaki ng an obscene phone call confessed to the crine, the
details given by M. Rivera during the obscene phone call were
conpletely inconsistent with the actual crinme. For exanple, M.
Ri vera allegedly told Peck that Jazvac was wearing silky shorts

(R at 1089) and the body was di sposed of by Lake Okeechobee (R
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at 1090). In actuality, the body was found in a field in Coral
Springs, wearing a pair of blue jeans.

I n Gunshby, this Court explained that a new trial was
required in 3.850 proceedi ngs because of the cunulative effects
of Brady violations, ineffective assistance, and/or newy
di scovered evidence of innocence:

Regarding the first issue, no question
exi sts that Brady violations occurred when the State
failed to disclose the crimnal records of two key
Wi t nesses. The State argues, however, that the trial
judge correctly determ ned that no reasonabl e
probability existed that the outconme of Gunsby’'s trial
woul d have been different even had this evidence been
presented. |If this were the only guilt-phase issue
having nerit, we would be inclined to agree that the
trial judge correctly decided this "close call."
There were two eyew tnesses who positively identified
Gunsby as the shooter and the Brady violations
i nvol ved only one of those eyew tnesses.
Additionally, at |east three people overheard Gunsbhy
make adm ssions concerning his comm ssions of the
murder and the Brady violations involved only one of
those individuals. Wen we consider this error in
conbination wth the evidence set forth in the second
i ssue, however, we cannot agree with the State's
posi tion.

Clearly, the evidence presented at the rule
3.850 hearing underm ned the credibility of several
key witnesses who testified at trial. For instance,
t he husband of one of the eyewi tnesses testified she
told himshe could not see who shot the victimbecause
t he shooter was wearing a mask. Further testinony
i ndi cated that the eyewitness was romantically
i nvol ved with one of the original suspects in the
case. A third eyewitness, who did not testify at
trial, also testified at the rule 3.850 hearing that
the assail ants were wearing pantyhose nasks. A nunber
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of other inconsistencies existed between the testinony
presented at the rule 3.850 hearing and the testinony
presented at trial, which we do not address here.

We do find sone nerit in the State's
argunent that nuch of this evidence does not neet the
test for newly discovered evidence. Newy discovered
evi dence is evidence that nmust have been unknown by
the trial court, by the party, or by counsel at the
time of trial, and it nust appear that the defendant
or his counsel could not have known of the evidence by
the use of diligence. Jones v. State, 591 So. 2d 911,
916 (Fla. 1991). For a defendant to obtain relief
based on new y di scovered evidence, the evidence nust
be of such a nature that it would probably produce an
acquittal on retrial. 1d. at 915. |In the face of due
diligence on the part of Gunsby's counsel, it appears
that at | east sone of the evidence presented at the
rul e 3.850 hearing was di scoverabl e through diligence
at the time of trial. To the extent, however, that
@Qunsby's counsel failed to discover this evidence, we
find that his performance was deficient under the
first prong of the test for ineffective assistance of
counsel as set forth in Strickland v. Washi ngton, 466
US 668, 104 S. . 2052, 80 L. Ed. 2d 674 (1984)(to
establish ineffective assistance of counsel, a
def endant nust show that (1) counsel perforned outside
t he broad range of conpetent performance and (2) the
deficient performance was so serious that the
def endant was deprived of a fair trial). The second
prong of Strickland poses the nore difficult question
of whet her counsel's deficient performance, standing
al one, deprived Gunsby of a fair trial. Nevertheless,
when we consider the cunul ative effect of the
testinmony presented at the rule 3.850 hearing and the
admtted Brady violations on the part of the State, we
are conpelled to find, under the unique circunstances
of this case, that confidence in the outcone of
GQunsby's original trial has been underm ned and that a
reasonabl e probability exists of a different outcone.
Cf. Cherry v. State, 659 So. 2d 1069 (Fl a.

1995) (cumrmul ati ve effect of numerous errors in
counsel's performance may constitute prejudice);
Harvey v. Dugger, 656 So. 2d 1253 (Fla. 1995)(sane).
Consequently, we find that we nust reverse the trial
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j udge' s order denying Gunsby's notion to vacate his
convi cti on.
State v. @unshy, 670 So. 2d 920, 923-924 (Fla. 1996) (enphasis

added) .

This Court nust exam ne the newy disclosed evidence clains
presented here in conjunction with the State’s case at trial and
the evidence proffered by M. Rivera in this and prior Rule
3.850 proceedings. This Court will find after examning all the
evidence M. Rivera has presented through direct evidence,
cross-exam nation and proffer throughout his capital
proceedi ngs, that this new evidence, along with evidence
introduced in M. Rivera s first Rule 3.850 notion and the
evi dence introduced at trial, would have produced a different
result at trial

The court mnust al so consider the effect this new evidence
woul d have on M. Rivera's penalty phase and sentencing. This
revi ew nust al so be cunul ative and thus mnust include
consideration of the facts that this Court struck the “cold,
cal cul ated and preneditated” aggravator on direct appeal, that
some counts of M. Rivera' s prior violent felony conviction were
vacated on appeal and that substantial mtigation was not
presented at the penalty phase. M. Rivera should receive an

evidentiary hearing, a newtrial and a new penalty phase.
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ARGUMENT | V
THE RESULTS OF DNA TESTI NG CONSTI TUTE NEWY
DI SCOVERED EVI DENCE THAT ESTABLI SH MR
RI VERA' S ENTI TLEMENT TO A NEW TRI AL.

M. Rivera sought and obtained perm ssion to conduct DNA
testing on the hair introduced into evidence at M. Rivera's
trial (State’s NNN for identification, item11). This hair had
been conpared to another hair introduced into evidence, a known
head hair fromthe victim Staci Jazvac (State’'s CCC for
identification, State’'s #58 in evidence). The conparison in
1986 was nmade by Howard Seiden of the Broward Sheriff’'s Ofice
(R 1293). He testified, “It’'s nmy scientific opinion that the
hair fromthe bed of the van could be concluded as being a
source fromthe victim item nunber five, which was the head
hair sanple of the victim” (R 1305). The DNA testing in 2003
has now concl usively established that the hair introduced into
evi dence was not from Staci Jazvac.

M. Rivera al so sought and obtai ned perm ssion to conduct
DNA testing on the dark hairs found with Staci Jazvac’ s body
whi ch were discussed in Detective Amabile’ s affidavit of
February 24, 1986, in support of a search warrant issued to
obtain hair fromMchael R vera. Certainly, the source of hair

found with the body was consi dered significant by | aw

enforcenent as indicated in the February 24, 1986, search
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warrant affidavit signed by Detective Amabile. He indicated
that M chael Rivera' s hair was needed in order to facilitate
hair conparison to determne if the hair found on Staci’s body
mat ched M chael Rivera. DNA testing conducted in 2003 on eight
of these hairs has established that M. Rivera is definitely not
t he source of seven of these hairs, while the analysis of the

ei ghth hair was inconclusive (3PC-R, “Supplenental Record Vol

1, Etc.,” 42-44). This Court recognized in Jones v. State, 591

So.2d 911 (Fla. 1991), that where neither the prosecutor nor the
defense attorney violated their constitutional obligations in
rel ati onship to evidence the existence of which was unknown at
trial, a newtrial is warranted if the previously unknown

evi dence woul d probably have produced an acquittal had the

evi dence been known by the jury. \Where such evidence of

i nnocence woul d probably have produced a different result, a new
trial is required.

The results of the DNA testing provide evidence that
gqualifies as newly discovered evidence which nay be presented in
a Rule 3.850 notion. Mreover, this evidence now conclusively
refutes as scientifically wong the State’ s evidence that the
hair found in the blue van may have been Staci’s. Thus, the
State presented the jury with materially incorrect evidence.

See Johnson v. M ssissippi, 486 U S. 578, 590 (Sentencing relief
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was warranted because “[h]ere the jury was all owed to consider
evi dence that has been revealed to be materially inaccurate.”).
Had the jury known of this evidence it would have had a
reasonabl e doubt regarding M. Rivera’ s guilt. This is
confirmed by the recent newspaper article reporting the results
of interviews with a nunber of M. Rivera’ s jurors. One juror
was definitive in her conclusion that the DNA testing created
reasonabl e doubt. Two other jurors were uncertain of what
outcone they would reach, but at a mninumtheir confidence in
the guilty verdict they had returned was shaken.

But, of course, as this Court has nade abundantly cl ear,
the results of the DNA testing are not to be analyzed in a
vacuum  Cunul ative anal ysis of newy discovered evidence wth

undi scl osed Brady nmaterial is required. Mrdenti v. State, 894

So. 2d 161 (Fla. 2004). The other excul patory evidence that the
jury did not hear nust al so be considered and evaluated with the
results of new DNA testing. That analysis and evidence is

di scussed in Argunment 1I11.B., supra, and is incorporated into
this argunment. Wien the wealth of unpresented favorable
evidence is considered cunulatively, it is clear that an
evidentiary hearing, a newtrial and a new penalty phase are
required.

ARGUMENT V
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MR. RI VERA WAS DENI ED A FAIR TRI AL AND
POSTCONVI CTI ON PROCEEDI NG DUE TO JUDGE
FERRI S'S Bl AS AND PREDETERM NATI ON OF THE
| SSUES CONTRARY TO THE SI XTH, EI GHTH AND
FOURTEENTH AMENDMENTS.

Judge John G Ferris has exhibited bias against M. Rivera
and a predisposition to rule against himthroughout the
proceedings in this case. Five nonths before M. Rivera's
trial, on Friday, Novenber 21, 1986, Judge Ferris was quoted as

follows in the Sun Sentinel, page 8 B:

| believe this man has conmtted crines many tines in
the past, and | believe he has resisted many
attenpts at rehabilitation, Ferris said. |
don't think society should permt himto
visit this conduct on anyone el se.

Judge Ferris ruled against the defense and for the state
repeatedly and summarily. Judge Ferris had at the very |least a
busi ness relationship with the forenman of the jury, Robert
Thornton. Judge Ferris had a close relationship with Sheriff
Navarro.3 Judge Ferris refused to grant a mistrial or withdraw
juror Thornton fromthe panel, once M. Thornton's close
connections with the sheriff became known.

Judge Ferris presided over the jury trial of this capital

case and ultimately inposed the sentence of death. However,

prior to this trial, Judge Ferris had al so presided over the

31 Sheriff Navarro sponsored a retirenent party for Judge

Ferris after the trial.
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trial of this sane defendant in an unrel ated case whi ch resulted

in M. Rivera s convictions of attenpted first degree nurder,

ki dnappi ng, aggravated child abuse and aggravated battery.3 In
the capital case, over M. Rivera' s objection, Judge Ferris
admtted sonme limted testinony regarding the earlier case.
However, Judge Ferris was aware of and actually consi dered
evi dence presented during the previous trial which was outside
the record in the capital trial. In aletter witten to Carolyn
Ti bbets in regard to the issue of clenency, Judge Ferris
referred to the testinony of the previous trial as a reason he
believed M. Rivera should die.

The bias exhibited by Judge Ferris at the tine of trial |ed
M. Rivera to request that he recuse hinself. The request was
denied (R 1664).

On June 28, 2001, M. Rivera |learned of new informtion
that conclusively denpnstrates judicial bias.® Specifically,

t he New Ti mes Broward- Pal m Beach reported on that date

32 The convictions of aggravated child abuse and aggravated

battery have since been reversed on appeal. R vera v. State,
547 So.2d 140 (Fla. 4th DCA 1989).

3At the tine that counsel |earned of this new evidence, Judge
Ferris was no |longer presiding over M. Rivera's case.
Accordingly, a notion to disqualify was not filed, although a
claimof judicial bias was added to the pending notion to
vacat e.
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addi ti onal statenents of Judge Ferris which reflect his bias
against M. Rivera at the tinme of trial

In an interviewwith a New Tinmes reporter, Judge Ferris
stated that M. Rivera' s case was the nost highly publicized of
his career, and while he admtted he could not renenber any
particular thing that proved M. Rivera s guilt, he “had great
confidence in the prosecutor, Kelly Hancock.” Bob Norman, A

Single Hair, New Tines Broward-Pal m Beach, June 28, 2001. Judge

Ferris’s confidence in the prosecutor was evidenced by his
repeated rulings against the defense and for the State. Wile
Ferris reported he wanted a fair trial for M. Rivera, he
admtted his personal beliefs were not the same. 1d. The fact
t hat Judge Ferris had to strive to set aside his persona
feel ings could not be a clearer statenent of bias or prejudice.
In the sane interview, Judge Ferris essentially conceded that he
failed to consider all the evidence presented at trial when he
admtted that M. Rivera s phone calls to Starr Peck convinced
himof M. Rivera s guilt. Id.

Canon 3E, Fla. Code Jud. Conduct, and Rule 2.160, Fla. R
Jud. Adm n., mandate that a judge disqualify hinself in a
proceeding “in which the judge' s inpartiality m ght reasonably
be questioned,” including but not limted to instances where the

j udge has a personal bias or prejudice concerning a party, has
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per sonal knowl edge of disputed evidentiary facts concerning the
proceedi ng, or where the judge has been a material w tness
concerning the matter in controversy. Canon 3E(1)(a) & (b),
Rule 2.140(d) (1) & (2).

Due process guaranteed M. Rivera the right to a fair and
inmpartial tribunal. By Judge Ferris’ own words, it is clear
that M. R vera did not receive what the constitution
guaranteed. Instead, he had a judge who had an internal
struggle going on, a struggle to set aside his personal
feelings.

There was no way for M. Rivera to get inside Judge Ferris’
head to establish the bias or prejudice that resided there. It
was not until Judge Ferris reveal ed that his personal feelings
wer e biased against M. Rivera that proof of the deprivation of
a constitutional right had occurred. This claimwas raised in
an amendnent to the pending notion within nonths of the
appear ance of the newspaper account of Judge Ferris’ comments
revealing his bias and prejudice. Judge Ferris’ bias perneated
the trial, the sentencing and the post-conviction proceedi ngs
heard by Judge Ferris. Those proceedi ngs nust be vacated. Rule
3.850 relief is warranted.

ARGUVMENT V |

MR. RI VERA WAS DENI ED DUE PROCESS VWHEN HE
LEARNED THAT AN EVI DENTI ARY HEARI NG HAD BEEN
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CONDUCTED | N FEDERAL COURT CONCERNI NG FRANK
ZUCCARELLO AND HI S ACTIVITIES AS A

CONFI DENTI AL | NFORMANT I N 1986 AND ASKED THE
ClRCU T COURT FOR TI ME TO OBTAIN THE
TRANSCRI PTS O THOSE PROCEEDI NGS AND PRESENT
ANY CLAI M5 ARI SI NG THEREFROM AND HI S
REQUEST WAS | MVEDI ATELY DENI ED.

On August 29, 2005, while a notion for rehearing was
pending, M. Rivera s counsel |earned froman August 26, 2005,
newspaper article regarding a federal evidentiary hearing that
was held in late July of 2005 concerning Frank Zuccarell o and
his activities as a confidential informant in 1986 (3PC-R,
“Suppl enental Record,” 191). According to the article, Broward
sheriff’'s officer, fornmer Maj. Tony Fantigrassi, testified
concerning his contact with Zuccarello in 1986, and Zuccarello’s
adm ssion to himthat he was |ying when he clained to have
i nformation regarding a Broward nmurder case (3PC-R
“Suppl enental Record,” 196). After hearing testinony from
Zuccarello, dispite Fantigrassi’s account, the federal judge
reportedly “doubted the veracity of Zuccarello' s truthfulness in
dealing with Broward authorities” (3PC-R, “Suppl enenta
Record,” 196).

After |earning of the newspaper article, M. Rivera filed a
suppl enent to his pending rehearing notion in which he sought

rehearing and an opportunity to obtain the transcript and

suppl enent his notion to vacate accordingly. However, the
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circuit court denied M. Rivera’ s notion for rehearing the next
day, August 30, 2005, and effectively denied M. Rivera an
opportunity to investigate and present to the Court any
additional relevant information. |In this regard, the circuit
court erred. An opportunity to investigate and present to the
circuit court any additional relevant information should have be
gr ant ed.

CONCLUSI ON

In light of the foregoing argunents, M. Rivera requests
that this matter be remanded to the circuit court for a full and
fair evidentiary hearing and for other relief as set forth in
this brief.
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