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PRELI M NARY STATEMENT

Appel | ant, M chael Ri ver a, Def endant  below, wll be
referred to as “Rivera” or “Appellant” and Appellee, State of
Florida, will be referred to as “State”. There are four records
that wll be referenced in this brief and they wll be

designated as follows: Reference to the direct appeal record in

Case no. 70563 wll be will by “Rivera I”; reference to the
record on appeal of appel lant’ s initial noti on for
postconviction relief in Case No. 86, 523 will be by “Rivera I11;

reference to the record on appeal of appellant’s remand fromthe
initial nmotion in Case No. SCO01-2523 and reference to the record

on appeal in this case, Case No. SC05-1873 will be by “ROA.”

STATMENT OF THE CASE AND FACTS

Prior to filing the successive notion there were nine
hearings held in connection with Appellant’s unopposed notion
for DNA testing. Those hearings were held from August 14, 2002
t hrough April 20, 2004. (ROA 1-87).

The notion for postconviction relief was filed on January
20, 2004. The State responded on June 4, 2004. A case nanagenent
hearing was held on July 27, 2004. (ROA 87). The trial court

summarily denied all relief on May 10, 2005. (ROA 180).



SUMVARY OF THE ARGUMENT

Issue | — The trial ~court denied properly, all of
appellant’s issues without an evidentiary hearing because they
were either successive, legally insufficient, conclusively
refuted from the record, or would not have resulted in a new
trial bel ow

| ssue Il — Appellant’s claimthat the state presented fal se
and misleading testinony regarding a state witness's alleged
pl ea deal and informant status was properly denied w thout an
evidentiary hearing. The claim was procedurally barred as
successive as it was raised in the first notion for
postconviction relief. Appellant did not present any evidence
that would qualify as new to warrant a waiver of the procedural
bar .

lssue 1l —Appellant’s claim that the state w thheld or
defense attorney failed to wuncover exculpatory inmpeachnent
evidence regarding a state witness was properly denied wthout
an evidentiary hearing. The claim was procedurally barred as
successive as it was raised in the first notion for
postconviction relief. Appellant did not present any evidence
that would qualify as new to warrant a waiver of the procedural
bar .

| ssue 1V — Appel l ant was not entitled to relief follow ng

the results of DNA testing as he cannot establish that these



results would have led to an acquittal.

| ssue V- Summary denial of this claimwas proper as it is
nothing nore than reargunent of a claim of judicial bias which
al ready had been denied in the first notion for postconviction

relief.



ARGUNVENT
| SSUES | AND I I
THE TRI AL COURT PROPERLY FOUND APPELLANT’ S
CLAIM THAT THE STATE PRESENTED FALSE AND
M SLEADI NG TESTI MONY WAS PROCEDURALLY
BARRRED AS SUCCESSI VE

Appellant clains that he was entitled to litigate a
successive notion for postconviction relief based on newy
di scovered evi dence. The “new evi dence” substanti at es
appellant’s earlier claimthat the state made a deal with Frank
Zuccarello’s for his testinony in this case and the state
wi thheld evidence of Zuccarello's status as a confidential
informant for various |aw enforcenent agencies in Dade and
Broward Counti es.

The “new evidence is as follows; (1) copy of Zuccarello’ s
pl ea agreenent from June 12, 1986 whi ch enconpassed charges from
four di fferent case nunbers in Broward County, wherein
Zuccarello promsed to offer cooperation wth various |aw
enforcement agencies in exchange for his plea, (ROA 11-12); (2)
four prisoner receipts dated April 1st, 1986, April 4, 1986,
April 17th 1986, and July 17th, 1986, which denonstrate that
Zuccarello was transported from jail to several different |aw
enf or cenent agenci es on t hose specific dat es, t her eby

establishing his status as an informant, (ROA 14-15); (3) a

report witten on April 4, 1986 entitled “Synopsis” by Detective



Joseph Gross from the Mam Police Departnment which referenced
Zuccarello's know edge regar di ng numer ous hone i nvasi on
robberies in Broward and Dade counties, (ROA 15); and (4) a
second report witten on April 18, 1986 by Detective Joseph
Gross which referenced Zuccarell o’s know edge/ participation in a
Broward nurder and in the “Cohen nmurder” in Mam. (ROA 16.)
Rivera alleged that this information constituted newy
di scovered evidence which entitled him to file a successive
notion for postconviction relief based on a violation of Gglio

v. United States, 405 U.S. 150 (1972) ' and United States V.

Bagley, 473 U S. 667 (1985). The trial court denied relief
finding as foll ows:

Having reviewed the entire record, this
Court finds that the Defendant has |ong had
access to substantial docunentary evidence
of M. Zuccarello's status as a wtness,
victim and defendant in an array of cases.
The Defendant well knew that Zuccarello was
working with various State Agencies on a
variety of cases as part of a plea bargain.
The information the Defendant clainms he did
not have regarding Zuccarello was known or
could easily have been known prior to the
filling of his first postconviction notion,

! Appellant further alleges that this new evidence establishes
that the state on tw separate occasions presented “false
testinmony.” First, at trial Frank Zuccarello falsely told jurors
that he did not receive any plea deal in exchange for his guilt
phase testinony. (R vera | at 1407). And the second tinme was
seven years later, in 1995 during an evidentiary hearing on
this exact claim Therein, the state presented the testinony of
former prosecutor Kelly Hancock, who wunequivocally testified
that he did not offer any plea deal to Zuccarello in exchange
for his testinmony. (Rivera IlI at 686, 693).



let alone his third request for such

i nformation. The evi dence cited by

Def endant is not newy discovered.
(ROA 173). The court also noted that Zuccarello was inpeached
at trial with evidence of his cooperation with |aw enforcenent
on numerous occasions. (ROA 173). And the trial court found
that the plea agreenent did not enconpass this case. (l1d.) The
trial court’s ruling was correct as the records on appeal of
Rivera’s three prior appeals, clearly establish that the defense
was well aware of the information at the time of trial or at the
very latest prior to Ilitigation of his first nmotion for
postconviction relief in 1994. Rivera was not entitled to file
a successive notion, therefore summary deni al was proper.

The | aw governing clainms of “newy discovered” evidence is

as foll ows:

In Jones v. State, 591 So. 2d 911 (Fla.

1991), this Court set forth the standard

that nust be satisfied in order for a

conviction to be set aside based on newy

di scovered evidence. First, the "asserted

facts 'must have been unknown by the trial
court, by the party, or by counsel at the

time of trial, and it nust appear that
defendant or his counsel could not have
known them by the use of diligence.'" Id. at

916 (quoting Hallman v. State, 371 So. 2d
482, 485 (Fla. 1979)). Second, "the newy
di scovered evidence nust be of such nature
that it would probably produce an acquittal
on retrial.” Jones, 591 So. 2d at 915. In
determ ning whether the evidence conpels a
new trial under Jones, the trial court nust
"consider all newy discovered evidence




which would be adm ssible," and nmust
"evaluate the weight of both the newy
di scovered evidence and the evidence which
was introduced at the trial." 1d. at 916.
This determnm nation includes

whet her the evidence goes to the
nmerits of the case or whether it
constitutes inpeachnent evidence.
The trial court shoul d al so
determ ne whether this evidence is
cunmul ative to other evidence in
the case. The trial court should
further consider the mteriality
and rel evance of the evidence and
any inconsistencies in the newy
di scovered evi dence.

Jones v. State, 709 So. 2d 512, 521 (Fla
1998) (citations omtted).

Rut herford v. State, 929 So. 2d 1100, 1108, (Fla. 2006)

(enphasi s added)

Also relevant to a review of this issue is the standard for
uphol di ng sunmary deni al s of i ssues in post convi ction
pr oceedi ngs:

A defendant is entitled to an evidentiary
hearing on his postconviction notion unless
(1) the nmotion, files and records in the
case conclusively show that the defendant is
not entitled to any relief, or (2) the
notion or a particular claim is legally
insufficient. See: Maharaj v. State, 684 So.
2d 726, 728 (Fla. 1996); Holland v. State
503 So. 2d 1250, 1251 (Fla. 1987). In
determ ning whether an evidentiary hearing
is warranted, we nust accept the defendant's
factual allegations to the extent they are
not refuted by the record. See: Peede v.
State, 748 So. 2d 253, 257 (Fla. 1999).
However, we have "rejected the argunent that
an evidentiary hearing is required to




resolve every postconviction notion that
alleges a public records violation. The
def endant nust support his notion . . . wth
specific factual allegations.”™ Thonpson v.
State, 759 So. 2d 650, 659 (Fla. 2000)
(citation omtted) (citing Downs v. State,
740 So. 2d 506, 510-11 (Fla. 1999)).
Conclusory allegations do not justify an
evidentiary hearing. See: Kennedy v. State
547 So. 2d 912, 913 (Fla. 1989).

Johnson v. State, 904 SO 2d 400,403-404 (Fla. 2005)(enphasis

added). Appellant cannot establish either prong of Jones as the
evidence is not new and it would not probably have produced an
acquittal at trial. The records establish that appellant knew,
at the time of trial or at the very latest at the tinme he filed
his first nmotion for postconviction relief that Zuccarello had a
pl ea agreenent in others cases and that he was an informant for
nunerous police agencies. Furthernore the record refutes the
claimthat Zuccarello s testinony in this case was a part of the
June 1986 pl ea deal.
|. TIME OF TRI AL

Zuccarello's status as an informant was known or could
have been known as early July of 1986, ten nonths before trial
Frank Zuccarello was listed as witness in at |east four other
crimnal cases involving; Scott and Jay Richetelli, Tom Josiyn,
and Ant hony Caracciolo. (ROA 116-117, 205, 207). Zuccarello was
involved in crimnal activity wth all of these individuals.

(ROA 69, 77-78, 102, 75, 82, 93, 94, 1169-203). On July 11



1986, a bond hearing was conducted in the Scott Richitelli case.
Therein FDLE agent Emerson stated that Zuccarello was
i ncarcerated in Dade County and that he was cooperating with |aw
enforcenent on nunerous cases including the Richitelli case.
(ROA 157-159). On August 18, 1986, Broward Assistant State

Attorney, Joel Lazarus, turned over to counsel for Jay

Richitelli, Howard Gietzer, the Zuccarello plea agreenent of
June 1986. Correspondence to Gietzer references the agreenent
and indicates that a copy was attached to the letter. (ROA

113). And on Septenber 18, 1996, the deposition of Metro Dade
detective Joe G oss was taken in the Jay Richitelli case. (RCA
59-109). Therein he discusses at great |ength the content of two
meetings he had with Zuccarello on April 4" and April 18'", in
1986. 2 (ROA 64-65). G oss’ deposition mrrors the “synopsis”
appel | ant claime is newy discovered evidence in these

proceedi ngs. 3

2 Gross transcribed his notes, (“synopsis”) from those neetings
and distributed it to various |aw enforcenent agencies. (ROA
65) .

3 Zuccarello was an informant for numerous agencies, and in fact
he was assigned a control officer from Mtro-Dade, Detective
Baker . (ROA 63, 64). Due to the volune of information
Zuccarell o provided, FDLE agent Enerson was tasked with ensuring
that valuable and relevant information was dissem nated to the

proper |aw enforcenment agencies in South Florida. (ROA 64).
Di scussions with Zuccarello ranged from his participation in
twenty to thirty hone invasion robberies as well as his
know edge of at least forty-six crines. (RCA 63-65, 68-69, 71,
93, 106). At times Zuccarello would hold back information
because he was attenpting to negotiate a better plea deal. (ROA



Al'l of the information appellant clains is newy discovered
evidence was in the public domain via deposition, bond hearing
and di scovery pleadings in cases where Zuccarello was listed as
a wtness against his co-defendants, alnost a year prior to his
testinony in this case. Consequently, none of appellant’s
information can be considered newly discovered evidence to

warrant the filing of a successive notion. Bolender v. State,

658 So. 2d 82, 84-85 (Fla. 1995)( precluding successive notion on
clains that co-defendant was a state informant cooperating with
the state due to appellant’s failure to explain why he could not

uncover this information any sooner); Mann v. State , 937 So. 2d

722 (Fla. 39 DCA 2006) (uphol di ng summary denial of Brady claim
as the identity of witnesses was easily ascertainable and woul d
not have taken nuch effort to secure).

Mor eover, Zuccarello s trial testinony establishes that
appellant was well aware of Zuccarello’ s extensive crimnal
history, his participation with | aw enforcenent agencies and his
pl ea agreenents. He testified on direct examnation to the

fol | ow ng:

68, 74). Goss also nmentioned that they would take Zuccarello
out of the facility so he could show them different areas where
different crinmes occurred. (ROA 69). Gross refused to answer
any questions about the investigation into the Cohen nurder
whi ch was being investigated at that tine. However he did state
that he and Zuccarello did not speak about it at that tinme. (ROA
94, 95). Zuccarello entered into a plea deal in Dade County and
recei ved 5-10 years. (ROA 95-96).

10



Q Wiere there any prom ses nade whatever
about your testifying?

A: No.
Q And are you presently under sentence?
A: Yes. | am

Q And what are you under sentence for? How
many years did you get Frank?

A Seven years.

Q And there was one in Dade and also in
Broward; is that correct?

Yes. Five in Dade and one in Broward

Do you have anything pending right now?
Yes. | have a notion for mtigation.

And what are you trying to mtigate?

A: To run with the five | have in Dade from
t he seven down to the five.

Q You re looking for five, to go down two

Q> Q>

years?
A: Yes. | am
(Rivera 1, Trans. at 1407). On cross-exam nation, counsel

enphasi zed Zuccarello’s extensive <crimnal record and his

| eni ent sent ence:

Q Were you not sentenced to prison tine?

A Yes. | was.

Q And isn't that-at the Broward County
jail, prison?

A: No, | think it’s called the jail.

Q You' ve been—have you been to prison yet?
A: Yes. | have.

Q Were did you go?

A: South Florida Reception Center

Q Were is that?

A In Mam.

Q And long were you there?

A: Three weeks.

Q And fromthere where did you go?

A: | cane back here.

Q And from here you said you are going
honme?

A: No. I'’mnot going hone.

Q Wiere are you goi ng?

A: Back to prison.

Q You net Mke in jail right?

11



A. Yes | did.

Q How many tinmes have you been convicted of
a felony?

A | was convicted of 23 felonies on two
Separate cases because that was part of ny
pl ea agreenent that | cop out to all

Q Twenty-three fel onies?

A: Yes sir.

Q And you got just seven years?
A: Yes sir.

Q

1 And you say that the State of Florida has
not nade any deals with you regarding your
testi nony here today?

A: No, sir. Oher than | had a mtigation
filed and that’s not guaranteed.

Q Explain to us what a mtigation nmeans in
your terns.

A Innmy terns? It’s a hoping that the judge
wll see that ny sentence be reduced down to
the sane tine that | got in Dade County

Q And that would be what. Five years?

A: Five years.

Q You have been in the system for a while
now, correct?

A: Yes sir.
Q Do you know how nmuch tinme you did in five
years?

Half of it? Two and a half?
© Yeah
Q And long have you been in jail now on
t hese charges?
A: A year and a nonth
Q So you're scheduled to get out soon;

A
Q
A Alittle over half of it.
Q
A

A: In about a year and a half, yes.
Q For 23 felonies?
A. Yes sir.

(Id. at 1409-1411). Counsel continued to focus on Zuccarello’s
crimnal record and exceptionally | enient sentence:

Q Wat were those charges? | don’t think
you ever told us?

12



A: What charges, sir?

Q The two felonies.

A They range from arnmed robbery to
burgl ary, arned burglary.

Q Wth a gun?

A yes, Sir. Credit cards, aggr avat ed
assaul t.

Q What’'s an aggravated assaul t?

A Aggravated assault is when you hit
sonmebody.

Q Wth a gun?

A: No, not with a gun. Wth your hands.
Resi sting arrest.

M. Zuccarello, how old are you?

| am 22

Any hone i nvasi ons?

Yes sir.

How many?

Thr ee.

What are those?

VWhat are home invasi ons?

Yes.

Wien you know people that are dealing
| arge anmounts of drugs and you go in there
and you hold them up and you take their
dr ugs.

ZOZQZO0ZQ>20

(1d. at 1422-1423). Zuccarello explained to the jury that a
basis for mtigation in the Broward cases, was his hope that his
sentence mrrors what he received in the Dade charges. The plea
agreenment in fact references the state’s intentions to have
Zuccarello's Broward cases run concurrently with those in Dade.
(ROA 63). Zuccarello listed in part, the charges he pled to in
his Broward cases which mrror in part those in the plea
agreenent, i.e., armed burglary; arnmed robbery and aggravated
assault. These trial excerpts establish that appellant knew at

the time of trial that Zuccarello had entered into a plea

13



agreenment in Broward County. Consequently, appellant’s claim
that he was wunaware of Zuccarello’ s plea deal and informnt

status is refuted from the record. Archer v. State, 934 So. 2d

1187, 1203 (Fla. 2006)( explaining, “[wle have held that the
State is not considered to have suppressed evidence if such
evi dence was al ready known to the defense”).
[l I NITI AL MOTI ON FOR POSTCONVI CTI ON RELI EF

The trial court also found that appellant possessed
information regarding Zuccarello' s plea deal and his informant
status well before he filed his first notion for postconviction
relief. The record supports these findings. In 1991 and 1994,
appel l ant made public requests pertaining to Zuccarello’ s status
as a defendant, wtness, suspect, and/or victim were nade and
the issue was extensively litigated. (Rviera 111; ROA 77-89
137). Appel l ant requested the following information regarding

Frank Zuccarell o:

W are interested in any and all records
regarding all the above cited persons as to
their status as a defendant, Wi t ness,
suspect and/ or victim Any conput er

generated information regarding any and all
of the above persons as a defendant,
W t ness, suspect and/or victimis requested.

RiIl, Case No. SC-01-2523).
(Rivera |1l ROA at 78)(enphasis in the original). Appel | ant
al so requested; all “jail records”; ®“investigation reports”;

“log sheets and or other records which reflect the physical

14



| ocation and novenents of any suspects”; al | notes of
investigators, detectives, and other officers and personnel”;
“and any all records and reports of polygraph exam nations”. (Id
at ROA 78-79).

The Broward State Attorney’s Ofice conplied and sent
letters to appellant outlining the information that was
di scl osed and identified that which was being w thheld pursuant
to a statutory exenption. Information turned over to appellant
included the crimnal case files of Zuccarello in cases 85-
4911CF; 86-3841CF; 86-3602CF; 86-3288CF, (R vera IIl at ROA 82-
83)% and the crimnal files of Zuccarello s co-defendants, Jay
Richitelli; Tom Josilyn; Scot t Richitelli; and  Ant hony
Caracciolo. (ROA 116-208; Rivera IIl at ROA 82-89). Those files
illustrate Zuccarello s status as an informant and soon to be a
witness.® Also included in the case files was the deposition of
Joe Gross; the witness lists in the cases of Scott and Jay
Richitelli, Anthony Caracciolo, and Thomas Josilyn; the taped

statenent of Frank Zuccarello taken on July 9, 1986°% and the

correspondence from Broward Assistant State Attorney, Joe

* These are the cases in which Zuccarello pled guilty on June 12,
1986. (Rivera IV at 63).

® Additional files were provided on Donald Mack, Scott MGuire,
Thomas Nial, WIIliam Myer, Mk Bizzell, Peter Salerno, Andrew
Coniglio, and Charles Beers. (Rivera lll at 82-89).

® The statement was included in the case file of Tom Josilyn.
(ROCA 170-205). Therein Zuccarello discusses his participation in
or know edge about hone invasion robberies with the Richitellis,
Josilyn, and Caracciolo. (ROA 170-203).

15



Lazarus, indicating that he turned over to counsel for Jay

Richitelli, Zuccarello s plea agreenment of June 1986. (RCA 113).
Following the state attorney’s disclosure, the trial court

conducted a status hearing and a three day evidentiary hearing

on all outstanding public records issues. ’

Those hearings were
held on WMy 13, 1994; July 22, 1994; August 25, 1994; and
Sept enmber 23, 1994. (Rivera Il at Tran. Vol. I-111 1-284 and
Vol. | 1-186). Throughout those hearings there were numerous
di scussi ons between appellant’s counsel and the Broward State
Attorney’s Ofice regarding docunentation of conpliance wth
Rivera' s public record requests. (Rivera Il at Tran. 67, 143-
149, 161-167, 228-233,277). Appellant’s counsel referred to
Zuccarello as a “confidential informant,” on several occasions.
(1d at Tran. 28, 29, 138-140).

Based on the information appellant received regarding
Zuccarello, Rvera anended his notion for postconviction relief
to include clains XX and XXI. 1In claimXX he all eged:

CONFI DENTI AL | NFORVANTS
At trial, one of the state’'s Kkey
Wi t nesses was Frank Zuccarel | o, a
pr of essi onal i nformnt. M. Zuccarell o had
testified many tines previously in exchange
for lenient or favorable treatnent. Despite

M. Zuccarello’s history of making deals
with the State, he testified that the State

" Rivera never appealed any of the trial court’s public records
rulings nor made any claimthat the state had not conplied with
any of his public records requests.

16



had nade no promises to himand there was no
deal .

(Rivera Il at ROA 1553-1566). Appellant attached a letter from

Assistant State Attorney, John Kastrenakes, the prosecutor in
the Cohen nurder, to Conmi ssioner Winwight of Florida’ s
Departnent of Corrections:

Pl ease be advised that | am the Assistant
State Attorney who prosecuted the above
captioned inmate in the Dade County Circuit
Court for the hone invasion robbery in which

he received five years in the State
Penitentiary (case nunber 86-7926 and 86-
13578). M. Zuccarello has and continues to

be a cooperating State witness in reference
to several hone invasion robberies involving
nunerous co-defendants as well as homcide
i nvestigations being conducted by the City
of Mam Police Departnent, Ft. Lauderdale

Pol i ce Depart nent , Met r o- Dade Pol i ce
Depart nent and Broward County Sheriff’s
O fice.

(Id. at ROA 1563) (enphasi s added).

Claim XXI alleged that the state wthheld inpeachnent
evidence of a plea deal between Zuccarello and the state in

violation of Brady v. Mryland, 373 U(.S. 696 (1963). (Rivera

Il at 1553-1566).

During the evidentiary hearing on this claim collateral
counsel questioned former prosecutor Kelly Hancock about
Zuccarell o’ s plea and informnt status:

Q So when you wote this letter that you
were aware that Zuccarello, in June of 1986,

was convicted of conspiracy to commit arned
robbery, arned burglary of a structure, two,

17



(Rivera Il

(Rivera

three counts of- two counts of Kkidnapping
and one count of unlawful possession while
engaged in a crimnal offense, you were
awar e of that?.

A Wll, | was aware. | thought he had
convictions for hone invasions, what ny
recollection was, and | knew there was
several honme invasions, how nmany, | don’'t
know. | think the -the defense attorney

brought that out in his cross exam nation,
and | think he plead to several down there,
quite a few that her plead to in Dade
County.

Case No. 86,528 trans 690). Counsel continued

Q So you were aware in a separate case in
Dade County that he was also convicted of
one count of <conspiracy to conmt arned
robbery, one count of arnmed burglary of a
structure, one count of arned robbery and
three counts of kidnapping in a separate
case in Dade County?

A Well | don't know if it was separate, |
knew he had convictions and | knew they were
serious crinmes, so the answer would be yes.

What they were, I'’m not sure | knew exactly

what they were, | knew they involved hone

i nvasi ons.

Il 691) . In fact, counsel then detailed

convictions obtained fromthe plea of June 1986:

Q Also in June of 1986 in Fort Lauderdal e,

were you aware that M. Zuccarello was

convicted of one count of kidnapping, one

count of burglary and three counts of

robbery, this is in Fort Lauderdal e?

A. In Fort Lauderdale, he had some pending
charges in Broward County also, and | think
at the tinme he testified, | believe there
was a notion to mtigate pending.

Q Also in June of 1986 in another separate

case, M. Zuccarello was — were you aware

that he was convicted of two counts of

forgery of a credit card?

18
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(Id.) This record conclusively denonstrates that appellant had
the information regarding Zuccarello s plea deal and informnt
status and presented it as a claimin his first notion. Re-

litigation is not permtted. Diaz v. State, 31 Fla. Law Wekly

S833 (Decenber 8, 2006)(rejecting claim of newy discovered
evidence in successive notion as the information was discusses
at pre-trial conference and therefore, “[a]s all of this is
contained in the hearing transcripts in the record on appeal, it

can hardly be new evidence to Diaz”); Downs v. State, 740 So. 2d

506, 518 n.10 (Fla. 1999)(precluding re-litigation of claim
raised in his first notion even if based on different facts);

Swafford v. State, 828 So. 2d 966, 978 (Fla. 2002)(finding Brady

claimprocedurally barred as it was raised and rejected in first

not i on).

I11. FOLLON NG REMAND OF CASE | N 1998

Appel l ant pursued this issue again following a remand by
this Court for an evidentiary hearing on appellant’s claim of
i neffective assistance of counsel assistance of counsel at the

penalty phase. See Rivera v. State, 717 So.2d 477, 484-485

(Fla. 1998). During preparation/discovery process, R vera filed
a demand for additional public records pursuant to Fla. R of

Crim Pro. 3.852(h)(2) on Decenber 30, 1998. (Rivera 111, ROA

30-52). Therein, Rivera again requested all files wherein Frank
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Zuccarello was a defendant, victim or wtness. Ri vera cl ai ned
that the state’'s initial conpliance back in 1994 was inconplete
because only those records wherein Zuccarello was a defendant
had been provided. (Rivera I111; ROA 31, 90). The state
countered wth conclusive docunentation of Its previous

conpliance to the request enconpassing Zuccarello as a wtness,

victim and/ or defendant. (1d. ROA 53-89). (Rivera 1l; ROA
140) . After reviewing the pleadings and transcripts from the
public records hearings, the trial court concluded that, “The

above-referenced Exhibits and the Court Record conpel the
conclusion that Defendant M chael Thomas Rivera's chapter 119
requests have been fully and fairly considered previously, and
any doubts as to the Defendant’s rights to records relating to
Zuccarell o have been ruled upon.” (Rivera 11l at ROA 137).

Followng the evidentiary hearing on the <claim of
ineffective assistance of counsel assistance of counsel, the
trial court denied all relief. This Court upheld that ruling.

Rivera v. State , 859 So. 2d 495 (Fla. 2003).%

| V. SUCCESSI VE MOTION I N 2004
The trial court below denied properly, appellant’s fourth
attenpt to resurrect this claiminvolving Frank Zuccarello. The

records of appellant’s three prior appeals as well as those

8 Rivera did not appeal the trial court’s public records rulings.

20



portions of the records that were attached to the state response
bel ow, (ROA 54-222), conpletely refute any claim that appell ant
was unaware of Zuccarello’'s plea agreenent and unaware of the
fact that Zuccarello was a very active informant for nunerous
| aw enforcenent agencies. The trial court properly concluded
that these records denonstrate that counsel knew or should have
known about this information at the time of trial, or at the
very latest at the tinme he filed his initial notion for
post conviction relief.

Appel lant argues that he is entitled to an evidentiary
heari ng on whether the information is newy discovered sinply by
virtue of the fact that collateral counsel said he did not have
the information prior to the filing of the first notion. He

clainms that through “serendi pity” he obtained docunents from “a
Mam crimnal defense attorney” while collateral counsel
wor king on “an unrelated case” involving “a capital defendant”
in “md-2002" but did not review it until spring of 2003.
Initial brief at 47, 63, 64. This explanation is wholly
i nadequate to justify an evidentiary hearing on the diligence
element of a claim of “newly discovered” evidence. Appel | ant
does not nane the defense attorney from whom he received the
file, he does not nane the capital defendant that he was

representing, and he does not nane the prosecutor targeted in

the file. H's vague explanation and conclusory claimis legally

21



insufficient as pled as it does not establish that even with due
diligence Rivera could not have obtained this information prior
to litigation of his first notion for postconviction relief.®
The trial court was not required to grant appellant an
evi denti ary based on t hat concl usory and i nadequat e
“explanation.” Moreover, as detailed extensively above, his
protestations are severely rebutted by the record. The court’s
sumary deni al was proper.

Unli ke the facts of Swafford v. State, 828 So. 2d 966, 977-

978 (Fla. 2002), the state herein did object to appellant’s
assertion that this information was newy discovered and
corroborated that objection wth extensive cites from the
records. And a public records evidentiary hearing was conducted
and factual findings were made regarding outstanding public
records issues prior to the filing of his first notion.
Appel l ant ignores this proof and sinply asserts that his current
counsel did not have the information before 2002. The
unrebutted facts denonstrate that that the information was
available and had been since 1986, and therefore appellant

ei ther possessed the docunents or with due diligence could have

°® Current counsel is the fourth collateral attorney who has
represented Rivera. Prior counsel Melissa Donohoe previously
admtted at a public records hearing that she filed additiona
public demands in this case in October of 1998 even though she
had not ever reviewed all the boxes that contained public
records information for Rivera. (ROA 124).
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obtained them well before the filing of his first notion.

Summary deni al was proper. See Bolender v. State, 658 So. 2d

82, 85 (Fla. 1995)(finding that state witness’ status as an
informant and information regarding plea deal with the state
coul d have been di scovered before filing of successive notion).

Irrespective of the fact that the appellant cannot
establish that the evidence in support of his claimis not new,
he also has failed to denobnstrate that the plea agreenent of
June 1986 enconpassed Zuccarello’s participation in this case
In support of this argunent appellant asserts that Argentine, a
law enforcenent officer nanmed in the plea agreenent, was
i nvolved in appellant’s prosecution. Appellant also clainms that
prosecutor Joel Lazarus, also naned in the plea agreenent, was
the prosecutor in this case. Appellant wites, “[when M.
Zuccarello pled to the nunerous pending charges against him on
June 12, 1986, he was required to cooperate wth Broward
Sheriff’s deputies and prosecutors, specifically those involved
in M. Rivera’s case.” Initial brief at 63. The records refute
t hese assertions.

In 1986 Zuccarello gave a statenent to Detective Phi
Amabile form the Broward Sheriff’'s Ofice regarding his

conversations with Rivera. Amabile was the |ead detective in
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this case. (Rivera | 1262-1269, 1271, 1285, 1407, 1414-1415).%°
Argentine was never involved in this case. Li kew se, Joe
Lazarus was never a prosecutor in this case.!! Kelly Hancock was
the only prosecutor and therefore the only one authorized to
make any deal with any witness regarding their testinony in this
case. In fact Hancock testified that he and he alone was
responsible for this case, there was no prosecution team and no
one was authorized to offer any deal to Zuccarello. (Rivera Il
trans. At 560, 695). !2
Mor eover, Zuccarello’s plea agreenent deal of June of 1986,

excluded specifically Zuccarello s participation in any hom cide
case. The plea agreenent states,

Any participation in any HOM Cl DE case w ||

be handled separate and apart from this

agreenment, by Assistant State Attorneys in

t he Hom ci de di vi si on.
(ROA 63). Clearly, Zuccarello’ s participation as a witness in

this homcide case is expressly excluded fromthe terns of the

pl ea agreenent. See paragraph four. (ROA 63). There was no

10 sergeant Carney, mentioned in the plea agreement testified at
this trial, however it is clear that his involvenent was |limted
to listening to R vera s statenent. Carney never spoke to
Zuccarel | o.

1 Joel Lazarus was the prosecutor in the cases of Jay and Scott
Ri chetelli and Anthony Caracciolo. (ROA 113-117, 207-208) Joe

Lazarus may have prosecuted Rivera for another crine but he was
never involved in this case. (Riverall at 560, 695).

12 Rivera did not present any contrary evidence at the 1995
evidentiary hearing. In fact, Rivera presented no evidence in
support of this claim
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false testinony presented by Hancock. Summary denial was

proper. Rodriguez v. State, 919 So. 2d 1252, 1270 (Fl a.

2005)(rejecting Gglio claim finding that testinony of wtness
was not fal se).

In conclusion, the notion was successive, and the record
refutes any claim that the information presented below was
“newl y” discover ed. Furthernore, the record establishes that
Zuccarell o was inpeached at trial; and that there was never a
pl ea deal that enconpassed his testinony in this case. Appellant
cannot overconme his burden to establish that he was entitled to
pursue a successive notion in this already heavily litigated
claim Summary deni al was proper.

| SSUE 111
RI VERA'S CLAIM THAT THE STATE | NTENTI ONALLY
W THHELD OR THAT COUNSEL WAS | NEFFECTI VE FOR
FAI LI NG TO UNCOVER EXCULPATORY EVIDENCE 1S
PROCEDURALLY BARRED AND W THOUT MERI T

Rivera clains that he was unconstitutionally deprived of
excul patory evidence regarding Frank Zuccarello' s status as a
confidential -informant. He alleges that he was deprived of this

evi dence due to the state’s failure to disclose the information

in violation of Brady v. Maryland 373 U. S. 83 (1963) or through

trial counsel’s ineffectiveness in failing to discover it in

violation of Strickland v. Washington , 466 U S. 668 (1984).

The exculpatory evidence detailed herein includes the
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3 and adds

i dentical information that he relied upon in aimll,?
the followng: (1) two confidential nmenos from June of 1986
regardi ng Zuccarell o’s deception during a polygraph exam nations
regarding the Cohen homcide; 2) an internal police neno dated
July 28, 1987, where |aw enforcenent comments on Zuccarello’s
informant status; (3) a newspaper article dated Cctober 1, 1998
reporting that “Zuccarello used as a snitch in nunerous cases in
Dade and Broward Counties, but also that his testinony in at
| east two cases was untruthful.” Initial brief at 74 ;(4) a
newspaper article dated June 25, 2001 regarding a hearsay
statenent that Rivera may have invoked his right to an attorney
before February 18, 1986. Brief at 73-74, 78-80.

The trial court determined that the information detailed in
the confidential nenos regarding polygraph results as well as
the internal menmo regarding Zuccarello' s informant status was
information that either was known or could have been known to
appellant prior to the initial notion for postconviction relief.
(ROA 174). Information detailing Zuccarello's status as an
i nformant was well known to appellant as detailed extensively in
the prior claim Moreover, the Cohen trial received extensive
publicity and as the court noted, Zuccarello's participation in

sane was readily available prior to the filing of the initial

13 Appellee will rely on the argument and facts presented in the
previ ous issue in response to this specific infornmation.
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notion for postconviction relief in 1994-1995. (ROA 174).

Consequently, the claim either under Strickland or Brady was

successive and dism ssal was proper. See Bolender v. State, 658

So. 2d 82, 85 (Fla. 1995)(finding that state witness status as
an informant and information regarding plea deal with the state
coul d have been di scovered before filing of successive notion).

In any event, on the nerits, appellant’s clains nust also
fail for the following reasons. Zuccarello testified in this
case in April of 1987. He testified in the Cohen case in
Cct ober of 1989. Qobvi ously any “evidence” in support of the
claim that Zuccarello testified falsely at the Cohen nurder
trial was not in existence at the tine of Rvera s trial.
Consequently the state cannot intentionally w thhold nor could
def ense counsel ever have uncovered “evidence” related to his
testinmony in the Cohen case. Summary denial was proper. Wight
v. State, 857 SO 2d 861, 871 (Fla. 2003)(rejecting claim of
newly discovered evidence because reports and nenorandum
identified as newy discovered were not generated until three
years after trial, “we have said that newly discovered evidence,
by its very nature, is evidence that existed but was unknown at
the tinme of the prior proceedings.”)

Additionally, none of the information would have been
adm ssible at Rivera' s trial. The result of any polygraph

exam nation woul d have been prohibited as such information would
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be adm ssible at trial because it is inadm ssible absent consent

of both parti es. See Walsh v. State, 418 So. 2d 1000, 1002

(Fla. 1982); Pendelton v. State, 348 So. 2d 1206 (4'M DCA 1977).

Addi tionally, the opinions of others presented in newspaper
articles are not discoverable or adm ssible evidence that would

support any claim under Brady or Strickland. Opinions regarding

the veracity of soneone’'s testinony or the admssibility of
someone’s confessions'® are not admissible evidence nor is it
even useful .® It is nothing nore than long after the fact
hear say which does not conme within any hearsay exception. See

Quidinas v. State,693 So. 2d 953 (Fla. 1997)(finding that

Chanbers v. Mssissippi is limted to statenents agai nst penal

interest, and therefore contents of interviews wth other

potential suspects is inadm ssible hearsay); Crunp v. State,

622 So. 2d 963, 969 (Fla. 1993(finding hearsay properly excluded

even in capital case where statenment did not fall wthin

4 A notion to suppress Rivera's confession was held. The state
presented three wtnesses who testified that R vera was given

his Mranda warnings on five separate occasions. Rivera also
signed a consent formto search his residence and a consent to
take a pol ygraph. Rivera did not present any evidence at the

hearing. (Rivera | at 7-91).

> |'n a separate claim appellant argues that the trial court
should have allowed him to supplenent the notion wth a
transcript froma federal evidentiary hearing in the Cohen case.
The trial court’s denial of that request was proper. As noted
above, Zuccarello's testinony in the Cohen case did not exist at
the tinme of this trial and therefore it could not have been
pr esent ed. Wight v. State, 857 So. 2d 861,871 (Fla. 2003).
Further, opinions about Zuccarello’ s veracity are not adm ssible
evi dence that could have produced an acquittal at trial.
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recogni zed exception). Therefore even if counsel could have
uncovered this information it would not have been useful.
Summary deni al was warrant ed.

Additionally, any claim regarding Lt. R oS opinions is
sonet hing that could have been presented in the first notion for
postconviction relief. Therefore summary denial was again
warranted. Rios was |listed as a state wtness before trial, and
was deposed by trial counsel on January 15, 1987. (ROA 203,
209-211). Additionally, Rivera subpoenaed R os for the public
records hearing in 1994 and then ultimtely excused from his
subpoena. (Rivera Il at ROA 178). Appellant’s claimthat these
newspaper articles are a basis for an evidentiary hearing is
frivol ous.

Finally, the trial court determ ned that even if
adm ssi bl e, any further inpeachnent of Zuccarello regarding his
i nformant status would not have changed the outconme of this case

ei ther under Brady or under Strickland. State v. Reichmann, 777

So.2d. 342, 365 (Fla. 2000)(rejecting claim that wthheld
evidence was material, “[a]s far as the waiter's statenents nmade
to the police that R echmann and Kischnick were in a festive
nmood the night of the murder, this evidence does not establish a

Brady cl ai m because it serves as cumnul ati ve evi dence. ")
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| SSUE | V

THE RESULTS OF RI VERA'S DNA TESTI NG DOES NOT
ENTI TLE HHM TO A NEW TRI AL

Follow ng no objection by the state and with the trial
court’s permssion, Appellant conducted DNA testing on a hair
t hat had been introduced into evidence. The hair had been found
in the van Rivera used to transport the victim Staci Jazvac.
State wtness Howard Seiden testified that the hair could have
bel onged to Staci. (RCA 1305). DNA testing now concl usively
reveals that the one strand of hair found was not that of the
victim This evidence if presented at trial would have resulted
in an acquittal. Initial brief at 93.

The trial court denied the claimfinding that the jury was
never told that the hair was in fact that of Staci Jazvac and
there was overwhel m ng evidence of R vera s guilt. (ROA 177-
180). Appel lant clainms that the trial court erred in denying

him a new trial wunder Jones v. State, 591 So. 2d 911 (Fla.

1991). Rivera is incorrect.

First and forenost, the jury was never told that the hair
was that of Staci’s. In fact the jury was well aware of the
[imted value of this evidence. Seiden stated on direct
exam nation

A It’s ny scientific opinion that the hair

found from the bed of the van could be
concluded as being a source fromthe victim
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item nunber five, which was the head hair
sanple of the victim

Q And when you say could be, is there ever
a positive identification in reference to

hair?
A. Wth respect to hairs, | don't think of
it as a fingerprint. 1It’'s not wunique, so

it’s not to the exclusion of everyone el se.

Hairs do not contain enough m croscopic
characteristics to be able +to exclude
everyone el se on a hair match
Q But it was your determnation it could
have originated from the source of Staci
Jazvac.

A. Oh, certainly. Yes sir.

(Rivera | at 1305). On cross exam nation, the jury was again
told of the very limted value of hair anal ysis/conparison

Q Now these hairs that you've found, hairs
don’t possess a sufficient nunmber of unique
i ndi vidual m croscopic characteristics to be
positively identified as having originated
fromthe particular person, to the exclusion
of all others; isn't that correct?

A.  That's correct.

Q And isn’'t true that when you prepare a
report on hair analysis, you specifically
put that paragraph in all your reports?

A Yes, sir. In fact, where | was trained
with the FBI in a training school, they in
fact recomrended putting that on there.

Q Now you agree that no—that there isn’t
the sanme fingerprint? You can’t find the
sanme fingerprint on different people; right?

A. Well, | amnot an expert in fingerprints,
but from ny I|ayperson’s know edge in that
and what | know from comon know edge,

finger prints are unique.

Q As far as hair is you can find the same
simlar characteristics on different people;
right?

A. | would imagine if you were to go out
and make a conparison on a hair, there's a
good chance that the next guy you pick down
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the street mght have the sane sinlar
characteristics or you mght have to go
through the whole State of Florida or
Broward County to find it.

(ROA 1313-1314). And during the state's closing argunment the
prosecutor remnded the jury that the there was no positive
identification but the hair was consistent. (ROA 1793, 1866).
At no time was the jury told that this evidence was concl usive
or that it was full proof.

Second, the evidence of Rivera' s guilt was overwhel nm ng,
consequently any error in telling the jury that a hair “was
consistent” with that of the victim was harmess beyond a
reasonabl e doubt. The wun-assailed evidence was as follows.
M chael Rivera, consistently admtted to five separate people
that he killed Staci Jazvac. On February 7, 1986, before
Staci’s body was found, he called Star Peck, a fornmer work
col | eague. Rivera had been calling Peck since Septenber of
1985. He admtted to her that he abducted and killed Staci. He
grabbed her from behind as she was getting off her bike and he
dragged her into a van. (Rivera | at 1086-1091).° In all his
previous calls to her he never nentioned killing anyone. Hi s
denmeanor this tinme was different than any other call. (R vera Il

at 1083-1107).

® In previous calls, he has adnitted to Star that he wears

wonen’ s cl othing and pantyhose. (Rivera | at 1086, 1097).
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On that sanme night, Rivera called Angela G een. She too
had received calls fromRi vera in the past. This time the cal
was different. (Rivera | at 1246). He told Angela that he “had
Staci” and that she was gone and would never be found. He
stated that he was wearing his pantyhose during the attack.
(Rivera | at 1242-1247). Years |ater when confronted with the
fact that he admtted this crime to both Peck and G een, R vera
attenpted to explain away his adm ssions by saying that they
were sexual fantasies.

Wiile in jail, Rivera confessed to three different innates
that he killed Staci Jazvac; Frank Zuccarello (Rivera | at 1402-
1422); WIlliam Myer (Rivera | at 1474-1499); and Peter Sal erno
(Rivera | at 1574-1580). Rivera admtted to attacking Jennifer
Goet z, but that soneone came and scared him away. Ri vera al so
told one of the inmates that he made a big mstake in trusting
Star Peck. (Rivera | at 1402-1408).

During his discussions with the police, Rivera nmade various

incrimnating statenents. For instance when Rivera was taken

X During litigation of his initial postconviction notion

Rivera attenpted to present evidence to establish that his
adm ssions to Peck and Green were in fact fantasy. However his
own expert witness Dr. Berlin could not nake that assessnent.
Berlin candidly stated that he could not say that Rivera's
statenments to others regarding the nmurder of Staci Jazvac were
sinply fantasy. They could have been actual adm ssions. (Rivera
Il at 398, 411). Berlin admtted that if Rivera in fact had not
killed Staci Jazvac, he was certainly headed in that direction
(Rivera Il at 411).
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into custody and brought to the sheriff's office for
guestioning, he stated, “If | talk to you guys, I'Il spend the
next twenty years in jail.” (Rivera | at 1011-1012). Rivera
told Detective Scheff that he fantasized about nurdering a young
girl. (Riveral at 1015). Rivera also admtted to Scheff that
he borrowed a friend s van and would drive around nei ghborhoods
| ooking for vyoung girls, and that he wuld render them
unconsci ous. (Rivera | at 1017-1019). Scheff asked Rivera
where they would find Jazvac’'s body and he said it was his
belief that it would be found locally. (Rivera | at 1020).
Staci’s body was found the next day in Coral Springs. (Rivera |
at 1026).

Once arrested Rivera was turned over to Detective Eastwood
for questioning. He told Eastwood that he was hone al one at the
time of Staci’'s abduction. (Rivera | at 1327). Rivera admtted
to Eastwood that he |iked to expose hinmself to young girls and
he did so in the Coral Springs area nunerous tines. Cor al
Springs was a desirable |ocation because there was less of a
chance of getting caught. (Rivera | at 1328-1329). Rivera told
East wod that he fantasized about raping young girls. (Rivera |
at 1330). Wien asked if there was anything special about any of
the girls that he had exposed hinself to, he said that about two
weeks earlier, one of the girls was pushing a bike. (Rivera |

at 1330-1331). Rivera was then given his Mranda warnings.
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(Rivera | at 1331). He admitted to doing terrible things when
he got into a vehicle. Ri vera broke down and stated, “Tom |
can’t stop nyself. | can’'t control nyself. Either kill me or
put nme in jail, because I'’m going to keep doing what |’ m doing
if you don't stop nme.” (Rivera | at 1332-1333). Eastwood told

Rivera that he thought R vera had killed Staci, and he asked

where he put the body. Instead of denying that he commtted the
crime, Rivera responded, “Tom | can’t tell you.” | don't want
to go to jail. They will kill nme for what | have done.”
(Rivera | at 1333). Rivera continued crying and the interview

was stopped. (Rivera | at 1337).

Ri vera al so spoke to Sgt. Carney. \Wen asked where he was
the night Staci disappeared, R vera said that he was out wth
his brother all night. (Rivera |I at 1263). He was then asked
if he had ever net Staci Jazvac or if he had ever seen her. He
responded that he had never seen her. (Rivera | at 1263). A
short tine later, R vera was told that they had found Staci and
it was possible to detect fingerprints on the body. They
further stated that if his fingerprints were on the body it
could nean only one thing. (Rivera | at 1264). Ri ver a
responded that he thought the police did have fingerprints.
There was a notable change in his deneanor when he was told
about the possibility of fingerprints. (Rivera | at 1266). At

that point he asks to see a photograph of Staci. Ri vera then
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states that he had seen her once before at a gas station in
Lauderdal e Lakes. When pressed again, he admts that he had
seen her on one other occasion although he can’'t renenber when
(Rivera | at 1264-1265).

In addition, to the nmultitude of incrimnating statenents,
collateral crine evidence was also introduced. Jenni fer Coetz
testified that she was attacked on her way honme form summer canp
in July of 1985. She was grabbed from behind and pulled off the
sidewal k. She was told to shut up or she would be killed. She
was turned over on her stomach and she passed out. She woke up
naked with a bag over her head. Her attacker was in his md-
twenties with dark curly hair. (Rivera | at 1453-1464).%°

This evidence overwhelmngly establishes Rivera' s quilt.
The evidence denonstrates that Rivera lied on two occasions
regardi ng his whereabouts on the night of Staci’s di sappearance.
The evidence established that Rivera was within one block from
where Staci’'s bike was found around the tinme she was abduct ed.
When confronted with the possibility that his fingerprints could
be detected on the body, he changes his earlier statenent that
he had never seen her to admtting that he had seen her on two

separate occasions. Furthernore, specific details provided by

10 Rivera was convicted of the attenpted nurder and

ki dnappi ng of Jennifer Coetz. Rivera v. State, 547 So. 2d 140
(4" DCA 1989).
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Rivera to different people are corroborated by the physica
evi dence. For instance, Rivera admtted that Staci was wal ki ng
her bi ke when he abducted her. That is consistent with the
evi dence. Staci’s bike was found in sugar sand, a substance
that would make riding a bike inpossible. There was pantyhose
found at the crinme scene. Rivera admtted to wearing pantyhose
on many occasions, including the night he abducted Staci. The
nmedi cal exam ner testified that Staci had bruises on her head

Rivera admtted that he dragged her into the van. Rivera was in
possession of a blue van at the critical time of Staci’s
di sappear ance. Rivera admtted that he used a van to abduct
Staci . This overwhelnmng evidence clearly establishes that
Seiden’s testinony was harm ess error beyond a reasonabl e doubt.

Cf. Reed v. State, 875 So. 2d 415 (Fla. 2004)(noting wth

appr oval the trial court’s finding that evi dence which

established the presence of hair that is consistent with the

defendant’s hat is less significant than evidence establishing a

positive identification of the defendant’s hat) (enphasi s added).

Summary denial of this claimwas proper.
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CLAI M V
Rl VERA' CLAIM THAT JUDGE FERRI'S WAS Bl ASED
AGAINST H M AT TRIAL AND DURI NG LI TI GATI ON
OF THE MOTION FOR POSTCONVI CTION RELIEF IS
PROCEDURALLY BARRED
Rivera clainms again that Judge Ferris exhibited bias
against him as denonstrated by his two conments in a recent
newspaper article. The comrents were: “I had great confidence
in the prosecutor”; “lI wanted the defendant to get a fair tria
at all costs, although ny personal beliefs mght not have been
the sane.” Initial brief at 96-97.
The trial court found the claim to be successive as a

variation was raised and rejected in the first notion for

postconviction relief. Rivera v. State, 717 So. 2d 477, 480-482

(Fla. 1998). (ROA 177). The trial court’s ruling was proper.

Pope v. State, 702 So. 2d 221 (Fla. 1997)(determ ning that

successive notion which raises variation of same claimraised in
initial notion nust be summarily denied).

As for the nerits, the statenents by Judge Ferris do not
denonstrate any bias against Rivera. Judge Ferris stated that
he wanted “to give appellant a fair trial at all costs.” (ROA
177). Indeed they are the sanme type of statenents that were
previously found not to have been inproper in Rivera s original

not i on. Ri vera, supra. Summary denial is warranted. Jackson

v. State, 599 So. 2d 103 (Fla. 1990).
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CONCLUSI ON

WHEREFORE, the State respectfully request that this Court
AFFRIM the trial court’s denial of all of Appellant’s successive

notion for postconviction relief.
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