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ARGUVENT | N REPLY

ARGUMENT |

THE CIRCU T COURT ERRED AS A MATTER OF LAW I N DENYI NG MR
RI VERA' S RULE 3. 850 MOTI ON W THOUT AN EVI DENTI ARY HEARI NG

A | nt roducti on

In its half-hearted Answer Brief, the State can only
defend the circuit court’s summary denial by ignoring this
Court’s wel | -established jurisprudence that in determ ning
whet her an evidentiary hearing is warranted on a Rule 3.850 or
3.851 notion, the factual allegations set forth therein nust be

accepted as true. See Card v. State, 652 So. 2d 344, 346 (Fla.

1995); Lightbourne v. State, 549 So. 2d 1364, 1365 (Fla. 1989).

The State tries to circunvent this Court’s well -established
jurisprudence in two ways. First, the State relies upon the
circuit court’s order denying an evidentiary hearing as nmaking
bi ndi ng factual “findings” that are contrary to and reject M.

Rivera s factual allegations.® Second, the State relies upon

! Early inits joint discussion of Argunents | and I, the

State indicates that relief was denied by the circuit court on
the basis of its “finding” which the State thereupon quotes
(Answer Brief at 5). Wthin the quote, the “finding” is clearly
a factual one, nmade w thout benefit of an evidentiary hearing.

Subsequently, the State says “the trial court found that
the plea agreenent did not enconpass this case” (Answer Brief at
6) (enphasi s added). Again, the State is relying upon the
circuit court as having made a binding factual finding wthout
havi ng conducted an evidentiary heari ng.

Later, the State says, “The trial court also found that
appel | ant possessed i nformation regardi ng Zuccarell o' s pl ea deal
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non-record material that apparently acconpanied its response to
M. Rivera’s notion to vacate.? This non-record nateri al

consi sted of docunents fromthe State Attorney’s files in other
cases, and which were not in evidence at M. Rivera' s trial or

in his prior collateral proceedings.® By resorting to reliance

and his informant status well before he filed his first notion
for post conviction relief” (Answer Brief at 14)(enphasis
added). Once again, the State is relying upon the circuit court
as having made a binding factual finding wthout having
conducted an evidentiary hearing.

The State then says that “The record supports these
findings” (Answer Brief at 14)(enphasis added). Here, the State
is treating the standard of review to be that which applies to
determ nations of historical fact nmade after an evidentiary
hearing, i.e. whether there is evidence in the record to support
the circuit court’s finding of fact.

2 The docunents on which the State seeks to rely are | abel ed
as exhibits 1-9 (1/3/07 Suppl emental Record at 54-168). These
“exhibits,” though apparently acconpanying the State’s 2004
response, were never identified within the response as being
relied upon (3PGR 117-40). Counsel can find no reference to
attached or acconpanying “exhi bits” in the response. 1In fact,
the clerk’s office in preparing the record was unaware that the
exhibits went with the response and did not include themwth
the record submtted to this Court. Only after the subm ssion
of the Initial Brief did the State nove to suppl enent the record
with the “exhibits” that it had submtted to the circuit court
outside the paraneters of an evidentiary hearing.

3 In its Answer Brief, the State nmakes representations as to
what the docunments in “exhibits 1-9" are (Answer Brief at 9-10,
15-16). These factual representations are w thout evidentiary
support. Wthin these representations, the State seens to
concede that these “exhibits” were not docunents from M.
Rivera’ s case nor were these docunents within the court files in
his crimnal prosecution. Since there was no evidentiary
hearing, there is no sworn testinony identifying these docunents
nor expl ai ning how these docunents from others crimnal cases
not involving M. Rivera were relevant to his clains.

2



upon non-record material, the State has in fact conceded an

evidentiary hearing is required. See McClain v. State, 629 So.

2d 320 (Fla. 1° DCA 1993)(by attaching materials outside the
record to refute the allegations contained in a notion to
vacate, the State denonstrates the need for evidentiary

devel opnent); Gholston v. State, 648 So. 2d 192 (Fla. 1% DCA

1994) (sane); Flores v. State, 662 So. 2d 1350 (Fla. 2™ DCA

1995) (sanme); Mobgford v. State, 883 So. 2d 340 (Fla. 4'" DCA

2004) (sane).
B. Legal Analysis

Despite sonme twenty pages attenpting to defend the
circuit court’s summary denial, the State does not address the
central questions of M. Rivera’'s Argunents | and Il.% The
Answer Brief never contends that Zuccarello's witten plea
agreenment was disclosed to M. R vera at the tine of trial or in
the prior Rule 3.850 proceeding (see Answer Brief at 4-25). The
Answer Brief never contends that the “prisoner receipts” were
disclosed to M. Rivera at the tine of trial or in the prior
Rul e 3. 850 proceeding (see Id.). The Answer Brief never
contends that Detective G oss’'s reports were disclosed to M.
Rivera at the tinme of trial or in the prior Rule 3.850

proceeding (see 1d.). The State’'s Answer Brief seens to assune

4 The State’s brief conbines Argunents | and I1.

3



that there can only be one Gglio/Brady claim |t assumes that

addi ti onal undi scl osed excul patory evi dence that anplifies and
broadens the favorabl e nature of undiscl osed evidence previously
[itigated cannot be raised in subsequent proceedings when its
exi stence is discovered. According to the State, M. Rivera had

hi s one shot when he presented Gglio/Brady clains in his prior

col l ateral proceedings. The State’ s position has been squarely

rejected by this Court. Lightbourne v. State, 742 So. 2d 238,

249 (Fla. 1999)(remanding for an evidentiary hearing to eval uate
addi ti onal evidence supporting previously presented Brady
claim.

The State’s argunment al so rests upon an incorrect
statenent of the law applicable to M. Rivera's Argunent I1.°>
M. Rivera’s Gglioclaimis that the State presented false
testinmony at trial when Zuccarello testified that he had nade no
agreenent with the State in exchange for his testinmony. This is
not a “newly di scovered evidence” claim as the State so
fervently wishes (Answer Brief at 6-7, 8, 10, 19, 25). The

claimis based on new evidence--that is, evidence which the

State did not previously disclose. However, the |egal basis of

5 The State makes this argunent by m srepresenting the basis

of M. Rivera’s claim The State tries to convert M. Rivera' s
constitutionally based G glio/Brady clainms into newy discovered
evi dence cl ai ns under Jones v. State, 591 So. 2d 911 (1991), by
m sl abel i ng them




the claimis Ggliov. United States, 405 U. S. 150, 153 (1972),

where the Suprene Court recognized that the “deliberate
deception of a court and jurors by the presentation of known
fal se evidence is inconpatible with ‘rudi nentary demands of
justice.” |If this occurs, due process is violated and the
convi ction and/ or death sentence nust be set aside unless the

error is harm ess beyond a reasonable doubt. Kyles v. Witley,

514 U.S. 419, 433 n.7 (1995).

The State argues that the circuit court’s summary
denial of M. Rivera’ s Rule 3.850 notion was proper because “the
records on appeal of Rivera' s three prior appeals, clearly
establish that the defense was well aware of the information at
the tine of trial or at the very latest prior to litigation of

his first nmotion for postconviction relief in 1994" (Answer

Brief at 6).° However, the words enployed by the State inits

6 The fal seness of the State’'s argunent is reveal ed by the

fact it has to rely on “exhibits 1-9,” docunents not from M.
Rivera' s court file, docunents not even fromthe State's files
regarding M. Rivera, but docunents fromother crimnal cases

i nvol ving crimnal defendants unconnected to M. Rivera. The
very fact that the State believes that “exhibits 1-9" are
necessary--i.e. needed to be submtted to the circuit court,
needed to be included in the record on appeal, and needed to be
relied upon in the Answer Brief to refute M. Rivera s factua
al l egations--clearly denonstrates the fal seness of its claim
that “the records on appeal of Rivera s three prior appeals,
clearly establish that the defense was well aware of the
information at the tine of trial or at the very latest prior to
litigation of his first notion for postconviction relief in
1994" (Answer Brief at 6).



brief belie its argunment that the circuit court’s decision was
nmerely a | egal one, as opposed to a determ nation of contested
historical fact. The State repeatedly uses the word “findi ng”
when describing the underpinnings to the circuit court’s
decision to deny an evidentiary hearing (See Answer Brief at 5,
14). The “findings” that the State relies upon are clearly
factual ones, made wi thout benefit of an evidentiary hearing.
The State al so uses the word “found” in describing the circuit
court determnations: “the trial court found that the plea
agreenent did not enconpass this case” (Answer Brief at

6) (enphasis added). Simlarly, the State argues that “The tria
court also found that appellant possessed information regarding
Zuccarell o’ s plea deal and his informant status well before he

filed his first notion for post conviction relief” (Answer Brief

at 14) (enphasi s added).’ Factual findings rejecting the factual

! It appears fromthe State's brief that the State believes

that such a “finding” is justified upon the basis of “exhibits
1-9,” docunents from State Attorney files regardi ng ot her

crim nal defendants. However, these “exhibits” were not part of
the court files and records in M. Rivera s case, were not

i ntroduced into evidence at an evidentiary hearing with a proper
foundation laid, and were not subjected to the adversari al
process in any fashion. Permtting a circuit court to sunmmarily
deny based upon such “exhibits” is akin to the circunstances in
Johnson v. Singletary, 647 So. 2d 106, 111 (Fla. 1994), where
this Court reversed and remanded for an evidentiary hearing
after a summary denial of relief was prem sed upon non-record
docunents submtted by the State, while the defense was

precl uded from presenting evi dence supporting the factua

all egations in the notion to vacate.
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all egations set forth in a notion to vacate can only occur after
affording the novant the opportunity to prove his factual
al | egations. ®

The problem here is that neither the circuit court nor
the State, in its Answer Brief, have accepted M. Rivera's
factual allegations as true. As a result, neither the circuit
court nor the State have addressed M. Rivera s specific
al l egations that the docunments he set forth in the notion to
vacate and included in an appendi x were not disclosed and
denonstrate that the trial testinony of Zuccarell o and

collateral testinobny of the trial prosecutor® were fal se.

8 The State’ s response to this seens to be an argunent that

the trial testinony and prior collateral testinony which M.
Rivera alleged in his notion were false, and therefore can be
relied upon in concluding that the factual allegation that the
testinmony was false is refuted by the record. That is, the
State’s argunent is that the very testinony chall enged as fal se
refutes the allegation that it was false (See Answer Brief at
10-14, relying on Zuccarello’ s trial testinony as refuting

G glio allegation; and Answer Brief at 17-19, relying upon the
trial prosecutor’s collateral testinony as refuting allegation
that the prosecutor’s collateral testinony was false). This
Catch-22, if accepted as the |law, would preclude evidentiary
hearings on any G glio/Brady clains, which clearly has not been
this Court’s position. See Lightbourne v. State.

9 For reasons that are unclear, the State insists inits

Answer Brief on arguing that Kelly Hancock was the only
prosecutor involved in this crimnal prosecution of M. Rivera
(Answer Brief at 24)(“Joel Lazarus was never a prosecutor in
this case. Kelly Hancock was the only prosecutor and therefore
the only one authorized to make a deal with any w tness
regarding their testinony in this case.”). For its false
factual assertion, it relies upon M. Hancock’s testinony in

7



| nstead, the State relies upon generalized
“information” about Zuccarello and upon representati ons | acking
in evidentiary hearing support about the prior public records
litigation in M. Rivera s case. The State’'s position seens to
be that it disclosed enough “information” to convert its duty to

di scl ose into an obligation upon defense counsel to discover.

prior collateral proceedings at which he was not asked whet her
M. Lazarus was handling M. Rivera' s “case” in June of 1986.
As noted in the Initial Brief at 14, n.10, M. Rivera's
allegation in the current notion to vacate was that, in June of
1986 when the deal was made with Zuccarello, M. Lazarus was the
prosecutor assigned to M. Rivera' s case. First, it is unclear
how M. Hancock’s testinony in which he was not asked about the
events in June of 1986 (two nonths before the indictnment in the
present nurder case was returned) refutes M. Rivera s factual
all egation. Mreover, M. R vera was arrested in February of
1986. His indictnment was not returned until August because the
assi gned prosecutor, M. Lazarus, decided to prosecute a
separate attenpted nurder case first (which was subsequently
used as aggravation in the nurder case), while he worked on
devel opi ng evidence in the nurder case. Under the controlling
law, the State’ s insistence on contesting M. Rivera' s factua
al l egations further denonstrates the need for an evidentiary
heari ng.

The State al so for some reason insists on contesting M.
Rivera’'s factual allegation that Deputy N ck Argentine was
Zuccarell o' s original contact wth | aw enforcenment regarding M.
Rivera (Initial Brief at 15, n. 12). 1In its Answer Brief, the
State asserts, “Argentine was never involved in this case”
(Answer Brief at 24). Again, it is unclear why the State
insists on contesting M. Rivera s factual allegations,
particularly this one, given the fact that Zuccarello testified
that it was Deputy Argentine who he first contacted regarding
M. Rvera (R 1406) (“I told him[Argentine] that I nmet Mke in
the cell and that he was - - he told ne a couple of things and
t hen he asked nme what he told ne”). Perhaps, the State is
trying for the first tine to acknow edge that Zuccarello’s tri al
testi nony contained fal sehoods and is not worthy of belief.

8



Seemi ngly, the State’s argunent is that it was up to M.
Ri vera’s counsel to ascertain whether the testinony presented by
the State was truthful, and if not, to correct it. It was upto
defense counsel to go find excul patory evidence that the State
did possess and, in sone fashion, had placed in the “public
domain” (Answer Brief at 10). However, this argunent is
contrary to the |law that has been enunciated by the United
States Suprene Court.

“When police or prosecutors conceal significant
excul patory or inpeaching material in the State’'s possession, it
is ordinarily incunbent on the State to set the record

straight.” Banks v. Dretke, 124 S. C. 1256, 1263 (2004). A

rule “declaring ‘prosecutor nmay hide, defendant nust seek,’ is
not tenable in a systemconstitutionally bound to accord
def endants due process.” [1d. at 1275. Merely placing
excul patory evidence sonmewhere in the “public donmain” does not
relieve the State of its obligation to disclose favorable
evi dence and/or correct fal se or nisleading testinony.

In making its argunment, the State al so contends that
M. Rivera either was or should have been aware of “information”
about Zuccarello, arguing that “Zuccarello’ s status as an
i nformant was known or coul d have been known” before trial

(Answer Brief at 8-14). As support for this argunent, the State



cites to the attachnents to its circuit court response to M.
Rivera’s Rule 3.850 notion (Answer Brief at 8-10). The State
cites to depositions, a bond hearing and di scovery responses in
ot her crimnal cases in which Zuccarello was a witness (Answer
Brief at 8-10). The State’s citations and argunent establish
the need for an evidentiary hearing: the State does not accept
M. Rvera s allegations as true, but instead attenpts to offer

its own version of the facts.® Mdain v. State, 629 So. 2d 320

(Fla. 1° DCA 1993)(by attaching materials outside the record to
refute the allegations contained in a notion to vacate, the
State denonstrates the need for evidentiary devel opnent);

Chol ston v. State, 648 So. 2d 192 (Fla. 1°' DCA 1994) (sane):

Flores v. State, 662 So. 2d 1350 (Fla. 2" DCA 1995)(sane);

Mogford v. State, 883 So. 2d 340 (Fla. 4'" DCA 2004) (sane).

Further, none of the crimnal cases invol ved or
mentioned in the “exhibits” concerned M. R vera. The State’'s

position is seemngly the position rejected by the Suprene Court

10 Specifically, the State relies upon documents that it

mar ked as “exhibits” and submitted to the circuit court. These
docunents were not submtted within the course of an evidentiary
hearing. Testinony subject to cross-exam nation setting forth a
proper foundation was not heard. An opportunity to register

obj ecti ons under the rules of evidence was not provided, nor was
an opportunity afforded to present evidence conflicting with the
State’s representations as to what these “exhibits” showed.
Sinmply put, these “exhibits” were not submtted as part of any
adversari al process. See Johnson v. Singletary, 647 So. 2d 106,
111 (Fla. 1994).

10



in Banks: M. Rivera s counsel was supposed to assune that the
State had not conmplied with its constitutional obligations and
t hus shoul d have engaged in a thorough scrubbing of the “public
domai n” for information that the State had wi thheld from him
but had allowed in sonme fashion to be seen by others who may
have, but were not required to, let himsee it." The State
offers no valid explanation conporting with Banks of how M.
Ri vera was supposed to know about these matters, or why these
matters excuse the State’s presentation of Zuccarello's fal se or
m sl eading testinony at M. Rivera's trial, and/or its failure
to correct it.

Most i nportantly, none of the crimnal cases
referenced in the “exhibits” on which the State seeks to rely
i ndi cated the existence of a witten plea agreenent requiring
M. Zuccarello to cooperate in M. Rivera s case. The Answer

Brief states:

1 Attorneys representing other crimnal defendants are under

no constitutional obligation to disclose information that they
obtain fromthe State in the course of their representation of a
client to M. Rivera or his counsel.

11



On August 18, 1986, Broward Assistant State Attorney,
Joel Lazarus, turned over to counsel for Jay
Richitelli, Howard Gietzer [sic], the Zuccarello plea
agreenent of June 1986. Correspondence to Gietzer
references the agreenent and indicates that a copy was
attached to the letter. (ROA 113).
(Answer Brief at 9). The citation to page “113" is in fact to
the January 3, 2007, Supplenmental Record. The letter referenced
in the quoted passage appears as “Exhibit 3.~ Mor eover, the
Answer Brief does not explain how this supposed disclosure to
Howard Greitzer relates to the State’'s failure to disclose the

witten plea agreenment to M. Rivera or its failure to correct

Zuccarello' s false trial testinony. It should be noted that
Howard Greitzer was not M. Rivera s counsel.® So, disclosure

to M. Geitzer had nothing to do with M. Rivera.® Again, the

State’s failure to accept M. R vera s allegations as true and

12 M. Rivera was indicted in the instant case on August 6,

1986. He was arraigned on August 14, 1986. At that tine, Ed
Mal avenda, who was al so representing M. Rivera in the separate
attenpted nurder case, was appointed to represent himin the
instant matter as well.

13 Moreover, to the extent that the State is alleging, wthout
havi ng presented any supporting testinony, that the Geitzer

| etter was disclosed pursuant to a public records request in
1995, the State makes no allegation that the witten plea
agreenment was disclosed with the letter in 1995 pursuant to the
public records request (Answer Brief at 9). M. R vera s claim
in the notion to vacate was prem sed upon the actual plea
agreement, i.e. that specific piece of paper. It was not

prem sed upon sone letter an attorney naned Howard G eitzer

12



its references to supposedly contradictory facts shows the need
for an evidentiary hearing.
The State concludes this portion of its argunent by

stating:

All of the information appellant clains is newy

di scovered evidence was in the public donmain via

deposition, bond hearing and di scovery pleadings in

cases where Zuccarello was listed as a wi tness agai nst

hi s co-defendants, alnost a year prior to his

testinony in this case.
(Answer Brief at 10). First, the State does not even discuss
“all” of the newinformation alleged in M. Rivera s Rule 3.850
noti on, nmuch | ess show that it had previously been disclosed to
M. Rivera. The State never says that Zuccarello s witten plea
agreenent was disclosed to M. Rivera. The State never nentions
the “prisoner receipts” showi ng that Zuccarello was working with
Broward deputies before and during the tinme he was supposedly
getting adnmissions fromM. Rivera. The State never says that
the reports witten by Detective G oss were disclosed to M.
Ri ver a.

The State also relies upon Zuccarello’ s trial

testinmony as showing that M. Rivera “was well|l aware of
Zuccarell o’ s extensive crimnal history, his participation with

| aw enf orcenment agencies and his plea agreenents” (Answer Bri ef

at 10-14). The main problemhere is that the portions of

13



Zuccarello s trial testinony cited by the State were fal se
and/or m sleading, as M. Rivera has alleged.

When Zuccarello pled to the nunerous pendi ng charges
agai nst himon June 12, 1986, it was pursuant to an undi scl osed
plea offer fromthe Broward County State Attorney’s Ofice.

Thi s plea agreenent required Zuccarello to cooperate with
Broward sheriff’s deputies Presley, Argentine and Carney and
wi th Broward prosecutor Lazarus. Argentine was the deputy to
whom Zuccarell o claimed he had reported M. Rivera' s adm ssions
(R 1406). Carney had interviewed M. Rivera during the
investigation (R 1525-26, 1533-34). Presley was one of the
Broward detectives who had recei ved custody of Zuccarello from
the jail (3PG R, “Supplenental Record,” 65). At the tinme of
t he agreenent, Lazarus was the prosecutor on M. Rivera s case
(R 1922). The agreenment also required Zuccarello to testify
when he was subpoenaed to do so. As a reward for his
cooperation, Zuccarello received the follow ng consideration:

The pleas will be with a CAP, or maxi nrum peri od of

i ncarceration of Fifteen (15) Years in prison. The

State does reserve the right to request a period of

PROBATION to run consecutive to the incarceration;

there will be a CAP, or nmaxi mum period of probation

requested, of TEN (10) years.

1. The Broward County cases, as outlined above, wll

run CONCURRENT with the charge(s) the defendant w ||
be pleading to in Dade County.

14



V. In return for the above consideration, the
defendant wll not be charged with any additi onal
cases in Broward county in which he may have

partici pated, EXCEPT: any cases in which injuries to
any person resulted will be exam ned on a case-by-case
basis, and a filing decision made accordingly. Any
participation in any HOM Cl DE case wi |l be handl ed
separate and apart fromthis agreenent, by Assistant
State Attorneys in the Hom ci de division.

VI. At tinme of sentencing, it will be requested by
the State such proceedings be held in chanbers, at
which time the State will bring forward all |aw

enforcenent personnel famliar with the cases and the
gfforts of_the defendant for the Court’s consideration
i n sentencing.
(3PC-R, “Supplenental Record,” 63-64)(enphasis added).
Thus, when Zuccarello testified on direct exam nation
t hat he had been nmade no promses in exchange for testifying in
M. Rivera s case (R 1407), that testinony was fal se and/or
m sl eadi ng. When Zuccarello testified on cross-exam nation that
the State had made no deals with himregarding testifying in M.
Rivera’s case (R 1410), that testinony was fal se and/or
m sl eadi ng.
Despite maki ng no argunent that Zuccarello s witten
pl ea agreenent was disclosed to M. Rivera, the State insists
that “appellant knew at the tinme of trial that Zuccarell o had

entered into a plea agreenent in Broward County” (Answer Bri ef

at 13-14). However, the defense did not know that Zuccarello’s

15



pl ea agreenent said the Zuccarello would “not be charged with
any additional cases in Broward County” or that at Zuccarello' s
sentencing, the State would “bring forward all |aw enforcenent
personnel famliar with the cases and the efforts of

[ Zuccarell o] for the Court’s consideration in sentencing.” 1In
his trial testinony, Zuccarello enphatically testified that he
had received no consideration in his plea agreenent and that he
had not agreed to cooperate with the State in exchange for that
consideration. Although he had a notion to mtigate his
sentence pending, he testified, the outcone of that notion was
“not guaranteed,” and his testinmony in M. Rivera s case woul d
have no bearing on whether or not his sentence would be reduced
(R 1410, 1419).

The State next argues that M. Rivera “possessed
information regardi ng Zuccarell o’ s plea deal and his informant
status well before he filed his first notion for postconviction
relief” (Answer Brief at 14). Again, this discussion never
addresses Zuccarello's witten plea agreenent, the prisoner
recei pts or Detective G oss’s reports. Instead, the State
sel ectively summari zes sone of the public records litigation in
M. Rivera s case, broadly asserting that the State Attorney’s
Ofice “conplied” with M. R vera s public records requests

(Answer Brief at 14-16). The only thing that this sunmmary shows

16



is that M. Rivera requested public records. It does not show
that the records at issue in Argunent Il were ever disclosed.
In fact, in connection with the discussion of the prisoner
receipts, M. Rivera’s Rule 3.850 notion pled, “M. Riveras
col l ateral counsel was advised by the Broward County Sheriff’s
Ofice that the incarceration records for Frank Zuccarello were
destroyed pursuant to a destruction schedule in the early 90's”
(3PC-R 14 n.3). The State’s argunents show the need for an
evi dentiary heari ng.

The State argues that M. Rivera s allegations in his
first Rule 3.850 notion, his argunments in the circuit court, his
1995 exam nation of trial prosecutor Hancock, and the resol ution
of his 1998 public records demand show “t hat appell ant had the
i nformati on regardi ng Zuccarell o’ s plea deal and informant
status and presented it as a claimin his first notion” (Answer
Brief at 16-20). Again, this argunment never states that
Zuccarello’s witten plea agreenent, the prisoner receipts and
Detective G oss's reports were disclosed to M. Rivera. The
only thing that these prior allegations and argunents
denonstrate is general information that Zuccarello had a history
as an informant and had entered pleas in sone cases. In
contrast to that general information, the witten plea

agreenent, the prisoner receipts and Detective G-oss’s reports
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are docunentary evi dence specifically showi ng that Zuccarello
entered a plea agreenent requiring his cooperation in M.

Ri vera’ s case, that Zuccarell o was cooperating with the deputies
and prosecutor responsible for M. Rivera s case, and that
Zuccarell o was cooperating with Broward deputies well before he
met M. Rivera or reported any alleged statenents by M. Rivera
to “Nick Argentine.”

Moreover, the State’'s summary of the prior litigation
omts an essential fact: prosecutor Hancock testified that the
State had nmade no deals with Zuccarello in exchange for his
cooperation in M. Rivera's case. In 1995, Hancock testified
that neither he nor any nenbers of the prosecution team had nmade
Zuccarell o any prom ses or offered himanything in exchange for
his testinmony in M. R vera s case (1PG R 686, 694-95). The
State’s closing nmenorandumurged that M. Rivera s claimbe
deni ed based upon Hancock’s testinony: “Hancock testified that
Zuccarello did not receive any deal for his testinony” (State’s
Menmor andum dated 6/1/95 at 11). This testinony was fal se and/ or
m sl eadi ng, as the witten plea agreenent denonstrates; it
certainly msled M. Rivera s counsel, the circuit court and
this Court.

The State argues that M. R vera' s allegations

regarding diligence are “wholly inadequate to justify an
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evidentiary hearing on the diligence elenment” (Answer Brief at
21-23). The State offers no authority to support this
argument . ® M. Rivera proffered quite specific facts regarding
counsel s diligence in discovering the facts supporting Argunent
Il and described in detail how counsel found the docunents (3PC-
R 12-14). M. Rivera s proffer included the facts that
“counsel had never seen this ‘Plea O fer’ before” and that
counsel had found no “evidence of its previous disclosure” (3PC-
R. 13-14). The State relies on previous public records
l[itigation without once stating that the specific docunents at
issue in Argunent Il were ever disclosed (Answer Brief at 22-
23). The State does not nention that prosecutor Hancock’ s 1995
testinmony and the State’s 1995 cl osi ng nenorandum stated that no
Zuccarell o pl ea agreenent exi sted.

The State argues that M. Rivera “has failed to
denonstrate that the plea agreenent of June 1986 enconpassed

Zuccarello’ s participation in this case” (Answer Brief at 23-

14 Certainly, M. Rivera did nake factual allegations

regarding his diligence in his notion to vacate. However, the
State overlooks the fact that after the notion to vacate was
filed, the United States Suprenme Court held that due process
required the State to disclose favorabl e evidence or correct

fal se and/ or m sl eading testinony, and until the State honored
its constitutional obligation, there was no diligence

requi renent inposed upon a crimnal defendant to figure out that
the State had not honored its constitutional obligation. Banks
v. Dretke.
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24). The State contests the facts pled by M. Rivera,
contendi ng, for exanple, that Detective Argentine and prosecutor
Lazarus were not involved in M. Rivera s prosecution (1d.).
However, Zuccarello testified at trial that Argentine was the
of ficer to whom Zuccarello reported his all eged conversations
with M. Rivera (R 1406).% The prisoner receipts show that
Zuccarello was renoved fromthe jail by Broward deputy Argentine
(3PC-R, “Supplenental Record,” 67). Presley, another Broward
detective naned in the plea agreenment, had al so received custody
of Zuccarello fromthe jail (3PC-R, “Supplenental Record,” 65).
The State dism sses the fact that Broward deputy Carney was
named in the plea agreenent as an officer with whom Zuccarello
was required to cooperate because Carney testified at M.
Rivera’s trial only about interviewwng M. R vera (Answer Brief
at 24 n.10). The State asserts, w thout nore, “Carney never
spoke to Zuccarello” (1d.). The fact that the State is
contesting the truth of M. Rivera' s allegations establishes the
need for an evidentiary hearing.

The State argues that Zuccarell o's pl ea agreenent was

not related to M. Rivera s case because the agreenent “excluded

15 After Zuccarello testified that he first notified “Ni ck

Argentino” with the Broward Sheriff's Ofice, he was asked “And
what did you tell hinP” Zuccarello answered, “l told himthat I
met Mke in the cell and that he was - - he told ne a coupl e of
t hings and then he asked me what he told ne” (R 1406).
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specifically Zuccarello's participation in any hom ci de case”
(Answer Brief at 24). This argunent repeats one basis of the
circuit court’s summary denial which M. Rivera addressed in his
Initial Brief. The paragraph of the plea agreenent which the
State references begins, “In return for the above consi derati on,
t he defendant will not be charged with any additional cases in
Broward county in which he may have participated” (3PGR

“Suppl enental Record,” 63). The paragraph then states that this
agreenent does not include “any cases in which injuries to any
person resulted” and that “any HOM Cl DE case wi ||l be handl ed
separate and apart fromthis agreenent” (1d.). The paragraph
clearly addresses Zuccarell 0o’s exposure to charges agai nst him
not cases in which he might be a witness.?*

When a successi ve postconviction notion alleges the
previ ous unavailability of new facts and the novant’s dili gence,
an evidentiary hearing is required if the facts are disputed or
if a procedural bar does not "appear[] on the face of the

pl eadings.” Card v. State, 652 So. 2d 344, 346 (Fla. 1995).

Factual allegations as to the nmerits of a constitutional claim
as well as to issues of diligence nust be accepted as true, and

an evidentiary hearing is warranted if the clains involve

16 Certainly, the State, as the circuit court before it, is

ignoring M. Rivera' s factual allegation as to the inport of the
clear | anguage in the plea agreenent.
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"di sputed issues of fact.”™ Maharaj v. State, 684 So. 2d 726,

728 (Fla. 1996). The State has disputed M. R vera's factual

all egations, and an evidentiary hearing is required.”
ARGUVENT | |

MR, RI VERA WAS DEPRI VED OF DUE PROCESS UNDER THE FOURTEENTH
AVMENDMENT TO THE UNI TED STATES CONSTI TUTI ON WHEN THE PROSECUTI ON
| NTENTI ONALLY PERM TTED FALSE AND/ OR M SLEADI NG EVI DENCE TO BE
PRESENTED TO MR- RIVERA'S JURY AND USED I T TO OBTAIN A
CONVI CTI ON.

The Answer Brief conmbines the State’s responses to

Argunents | and Il. This reply has addressed the State’s
responses to Argunment Il in Argunent |, supra.
ARGUMENT | I

MR. Rl VERA WAS DEPRI VED OF HI S RI GHATS TO DUE PROCESS UNDER THE
FOURTEENTH AMENDVENT AS WELL AS HI S RI GHTS UNDER THE FI FTH,

SI XTH, AND EI GHTH AMENDVENTS, BECAUSE ElI THER THE STATE FAI LED TO
DI SCLOSE EVI DENCE VWH CH WAS NMATERI AL AND EXCULPATORY | N NATURE
AND/ OR PRESENTED M SLEADI NG EVI DENCE AND/ OR DEFENSE COUNSEL
UNREASONABLY FAI LED TO DI SCOVER AND PRESENT EXCULPATORY EVI DENCE
AND/ OR NEW EVI DENCE ESTABLI SHES MANI FEST | NJUSTI CE.

The State contends that the circuit court properly
determ ned that the evidence supporting M. Rivera s allegations
in Argunent |1l was “known or could have been known to appel | ant
prior to the initial notion for postconviction relief” (Answer
Brief at 26-27). However, as it did regarding Argunents | and

1, the State never contends that the specific docunents upon

17 Argument | of M. Rivera's Initial Brief also addressed the

circuit court’s erroneous summary deni al of Argunents I, |V
and V. The Answer Brief does not address those errors. An
evidentiary hearing is required on those issues as well.
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whi ch Argurment 111 relies were ever disclosed to M. Rivera.
Rather, the State again refers to generalized “information” out
inthe ether as fulfilling the State’s obligation to disclose
favorable information to M. Rivera. This is not the | aw.

“When police or prosecutors conceal significant excul patory or

i npeaching material in the State’s possession, it is ordinarily
i ncunbent on the State to set the record straight.” Banks v.
Dretke, 124 S. . 1256, 1263 (2004). A rule “declaring
‘prosecutor may hi de, defendant nust seek,’ is not tenable in a
system constitutionally bound to accord defendants due process.”
1d. at 1275.

The State argues that “any ‘evidence’ in support of the
claimthat Zuccarello testified falsely at the Cohen nurder
trial was not in existence at the tine of Rivera s trial”
because the Cohen trial occurred after M. R vera' s trial
(Answer Brief at 27). M. Rivera' s claimdoes not rely upon any
evi dence which canme out during the Cohen trial. Rather, M.

Ri vera proffered two previously undi scl osed docunents, one
concerning a polygraph of Zuccarell o conducted on June 21, 1986,
and the other concerning a polygraph of Zuccarell o conducted on
June 7, 1986 (3PC-R , “Supplenental Record,” 80-83, 84-86).

Both of these docunents existed well before M. Rivera s 1987

trial.
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The State argues that the results of the polygraphs woul d
not have been adm ssible at M. R vera's trial (Answer Brief at
27-28). However, in his witten plea agreenent dated June 12,
1986, Zuccarello agreed to the follow ng: *“The defendant
[ Zuccarello] wll, in his cooperation, be giving statenents,
which will be tested by polygraph as to their veracity” (3PC-R
“Suppl enental Record,” 63). O course, the State did not
disclose this witten plea agreenent. However, had the
agreenent been properly disclosed, it opened the door for M.

Ri vera’s defense to question Zuccarell o and the pol ygraph
adm ni strators about Zuccarell o’ s truthful ness on the
pol ygraphs.

The State argues that opinions contained in newspaper
articles are not discoverable or adm ssible (Answer Brief at 28-
29). As one support for Argunent I1l, M. Rivera proffered a
Mam Herald article witten in 2001 in which the reporter
interviewed Lt. R Rios of the Broward County Sheriff’'s Ofice.
Rios had interrogated M. Rivera in 1986. The 2001 news article
guoted Rios as saying that in 1986, Rios believed M. Rivera had
i nvoked his right to counsel in earlier interrogations by
Det ecti ves Scheff and Amabile, who had told Rios that M. Rivera
had wai ved his Mranda rights. Contrary to the State’s

position, this evidence existed before M. Rivera' s trial. The
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article reported what Rios believed in 1986, but the State did
not disclose it to M. Rivera.

The State argues that the evidence from R os was previously
avai | abl e because Ri os was deposed before trial and was excused
froma subpoena to a public records hearing (Answer Brief at
29). A deposition does no good if the deponent does not reveal
excul patory evi dence; a subpoena to a public records hearing
only involves the pursuit of public records, which also does no
good if the State w thhol ds excul patory evidence. The State
never says that Rios or the State ever revealed Rios's views to
M. Rivera, which the State was obliged to do. Banks, 124 S.
Ct. at 1263, 1275.

The State’s only argunment regarding prejudice is the broad
statenent that “any further inpeachnent of Zuccarello regarding
his i nformant status woul d not have changed t he outconme” (Answer
Brief at 29). The State does not address the significant
docunent ary evi dence inpeaching Zuccarell o which was not
previously disclosed. Mre inportantly, the State does not
address the cunul ative analysis detailed in M. Rvera s Initial
Brief which nust be conducted (Initial Brief at 90-99).

ARGUMENT |V
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THE RESULTS OF DNA TESTI NG CONSTI TUTE NEWY DI SCOVERED EVI DENCE
THAT ESTABLI SH MR RIVERA' S ENTI TLEMENT TO A NEW TRI AL.

The State argues that the DNA testing showing that the hair
found in Mark Peters’ van did not belong to Staci Jazvac does
not require a new trial because “the jury was never told that
the hair was that of Staci’s [sic]” (Answer Brief at 30-32).

The State acts as if its presentation of the hair evidence at
trial and its references to the hair evidence in opening and
closing argunents was only intended to tell the jury that the
hair evidence was insignificant. To the contrary, the State
relied upon the hair evidence at trial to show that the nurder
occurred in the van and to establish M. Rivera s guilt.

The State’s argunent that the jury was not told that the
hair evidence was “conclusive or that it was full proof” (Answer
Brief at 32) conpletely m sses the point. The hair evidence was
the only physical evidence the State had that the offense
occurred in the van. The State’s whole theory of prosecution
rested upon the offense having occurred in the van. The DNA
testing shows that the State has no evidence that the offense
occurred in the van.

The State al so argues that the DNA testing does not require
a new trial because “the evidence of Rivera s guilt was

overwhel m ng” and the erroneous hair evidence “was harnl ess
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beyond a reasonabl e doubt” (Answer Brief at 32). The State
describes this evidence as “un-assailed [sic]” and then proceeds
to recite a sunmary of the trial evidence as if that evidence is
reliabl e and has not been seriously called into question by the
evi dence di scovered in post-conviction.

For its “overwhel mi ng evidence” argunent, the State relies
upon the testinony of the jail house informants, two wonen to
whom M. Rivera had nade supposedly incrimnating phone calls,
M. Rivera s contradictory and supposedly incrimnating
statenments to police, and the Jennifer Goetz incident (Answer
Brief at 32- 37). Argunent |1l of M. Rvera s Initial Brief
provi des a conprehensive, cunul ative discussion of the trial
evi dence, the evidence presented in the prior Rule 3.850
proceedi ng, and the evidence presented in this Rule 3.850
proceedi ng. That evidence shows that the testinony of all the
jailhouse informants is at |east suspect, that Zuccarello’s
testimony was outright false, that the phone calls to the two
wormren were inconsistent with other evidence, that M. Rivera
never confessed to the police, and that the hair evidence upon
which the State relied at trial to place the offense in the van
was wong. The State addresses none of this.

ARGUMENT V
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MR. RI VERA WAS DENI ED A FAIR TRI AL AND PCSTCONVI CTI ON PROCEEDI NG
DUE TO JUDGE FERRI S S BI AS AND PREDETERM NATI ON OF THE | SSUES
CONTRARY TO THE SI XTH, ElI GHTH AND FOURTEENTH AMENDMENTS.

The State argues that this claimis procedurally barred and
wi thout merit (Answer Brief at 38). The State’'s procedural bar
argunent does not survive the fact that this claimis based upon
evi dence which only cane to light in 2001. The State's nerits
argunment does not address the fact that although Ferris stated
he wanted a fair trial for M. Rivera, he adnmtted his persona
beliefs were not the sane. The fact that Judge Ferris had to
strive to set aside his personal feelings could not be a clearer
statenment of bias or prejudice.

ARGUMENT VI
MR. Rl VERA WAS DENI ED DUE PROCESS WHEN HE LEARNED THAT AN
EVI DENTI ARY HEARI NG HAD BEEN CONDUCTED | N FEDERAL COURT
CONCERNI NG FRANK ZUCCARELLO AND HI S ACTI VI TIES AS A CONFI DENTI AL
| NFORVANT |N 1986 AND ASKED THE CIRCU T COURT FOR TI ME TO OBTAIN
THE TRANSCRI PTS OF THOSE PROCEEDI NGS AND PRESENT ANY CLAI M5
ARI SI NG THEREFROM AND H S REQUEST WAS | MVEDI ATELY DENI ED

The Answer Brief does not address this argunent.

CONCLUSI ON

In Iight of the argunents presented here and in his Initia
Brief, M. Rivera requests that this natter be remanded to the
circuit court for a full and fair evidentiary hearing and for

other relief as set forth in this brief.
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