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PRELI M NARY STATEMENT

Appellant, Billy Leon Kearse, was the defendant at trial

and during the collateral litigation. He will be referred to as
“Kear se”. Appellee, the State of Florida, prosecution below
will be referred to as “State”. References to records follow
1. Record on Direct Appeal - “1R" for case nunber 60-
79037,
2. Record fromthe re-sentencing - “2R-R for the record

docunents and “2R-T" for the transcripts in case
nunber SC60-90310;

3. Postconviction record in case nunber SC05-1876 -
“PCR”;
4. Initial Brief in the instant natter - “IB".

Suppl emrental records will be designated by the synbol “S’.

STATEMENT OF THE CASE AND FACTS

On  February 5, 1991, Def endant , Billy Leon Kearse
(“Kearse”), was indicted for the January 18, 1991 first-degree
murder of Fort Pierce police officer Danny Parrish, and
possession of a firearm by a convicted felon. The i ndi ct ment
was anmended on May 8, 1991 to include a robbery with a firearm
count. Trial comenced COctober 14, 1991 ending with the jury
convicting Kearse of arnmed robbery and first-degree nurder, and

he was sentenced to death. Kearse v. State, 662 So.2d 677, 680

(Fla. 1995) (“Kearse |7).

On direct appeal, Kearse raised 25 issues, however, only



seven went to the guilt.! This Court found the follow ng facts:

After [Fort Pierce police officer] Parrish observed
Kearse driving in the wong direction on a one-way
street, he called in the vehicle |icense nunber and
stopped the vehicle. Kearse was unable to produce a

driver's license, and instead gave Parrish severa
alias nanes that did not nmatch any driver's |icense
hi story. Parrish then ordered Kearse to exit the car
and put his hands on top of the car. VWi le Parrish

was attenpting to handcuff Kearse, a scuffle ensued
Kearse grabbed Parrish's weapon and fired fourteen
shot s. Thirteen of the shots struck Parrish, nine in
his body and four in his bullet-proof vest. A tax
driver in the vicinity heard the shots, saw a dark
bl ue vehicle occupied by a black male and fenale drive
away from the scene, and called for assistance on the
police officer's radi o. Emer gency per sonnel
transported Parrish to the hospital where he died from
t he gunshot injuries.

The police issued a be-on-the-lookout (BOLO for a
black male driving a dark blue 1979 Monte Carl o. By
checking the license plate that Oficer Parrish had
called in, the police determned that the car was
registered to an address in Fort Pierce. Kear se was
arrested at that address. After being infornmed of his
rights and waiving them Kearse confessed that he shot
Parrish during a struggle that ensued after the
traffic stop.

Kearse |, 622 So.2d at 680. Although affirm ng the convictions,

the sentence was vacated. |d. at 685- 86.

! «11) the giving of the State's special requested
instruction on preneditated nurder over defense objection; 12)
instructing the jury on escape as the underlying felony of
felony murder; 13) the denial of defense challenges for cause of
prospective jurors; 14) the adm ssion of testinony regarding the
pur pose of a two-handed grip on a gun; 15) the denial of defense
notions to suppress evidence on the basis that Kearse's
warrantl ess arrest was not based on probable cause; 16) the
instruction on reasonabl e doubt denied Kearse due process and a
fair trial; 17) the adm ssion of hearsay evidence during the
gui It phase” Kearse, 622 So.2d at 681



Based on a unani nous deat h reconmmendati on:

The trial court found two aggravating circunstances:
the nmurder was commtted during a robbery; and the
murder was commtted to avoid arrest and hinder |aw
enforcenent and the victimwas | aw enforcenent officer
engaged in performance of his official duties (merged
into one factor). The court found age to be a
statutory mtigating circunstance and gave it "sone
but not rnmuch weight.” O the forty possible
nonstatutory mtigating factors wurged by defense
counsel , the ~court found the following to be
est abl i shed: Kearse exhi bited acceptable behavior at
trial; he had a difficult childhood and this resulted
in psychol ogical and enotional problens. The court
determined that the mtigating circunmstances, neither
individually nor collectively, were "substantial or
sufficient to outweigh the aggravating circunstances.”

Kearse v. State, 770 So.2d 1119, 1123 (Fla. 2000) (“Kearse I1").

Kearse appealed raising 22 issues.? On June 29, 2000 the

2 (1) the court's refusal to return venue to the county
where the offense occurred; (2) the denial of Kearse's objection
to a notion to conply with a nental health exam nation; (3) the
deni al of Kearse's notion for a continuance; (4) t he
proportionality of the death penalty; (5) the trial court's
evaluation of the mtigating circunstances in the sentencing
order; (6) the trial court's failure to evaluate the
nonstatutory mtigating circunstance of enotional or nental
di sturbance; (7) the denial of Kearse's notion to disqualify the
prosecutor; (8) the denial of Kearse's notion for a mstria
based on the prosecutor's comments during argunent; (9) the
trial court informed the jury that Kearse had been found guilty
in a previous proceeding, but that the appellate court had
remanded the case for resentencing; (10) the denial of Kearse's
notion to interview jurors in order to determne juror
m sconduct; (11) pretrial conferences were conducted during
Kearse's involuntary absence; (12) granting of the State's cause
chall enge to Juror Jereny over Kearse's objection; (13) deni al
of Kearse's cause challenges to Jurors Barker and Foxwell; (14)
Kearse's conpelled nental health examnation constituted an
unconstitutional one-sided rule of discovery; (15) the conpelled
mental health exam nation violated the ex post facto clauses of
the United States and Florida Constitutions; (16) the conpelled



sentence was affirmed. Kearse Il, 770 So.2d at 1119.

Next, Kearse petitioned the Suprenme Court for certiorari
review raising three issues addressed to the conpelled nenta
health exam nation. (PCR 6 727-94). Certiorari was denied on

March 26, 2001. Kearse v. Florida, 121 S.C. 1411 (2000).

On Cctober 3, 2001, Kearse filed an unverified, unsworn

« Shel | »n 3

post convi ction notion. The State, on Novenber 15, 2001,
responded noting the notion did not conply with the dictates of
Florida Rule of Crimnal Procedure 3.851 governing notions filed
on or after Cctober 1, 2001. On Novenber 26, 2001, the court
di sm ssed the notion w thout prejudice.

Not until March 5, 2002, did Kearse seek reinstatenment of
his notion noting there had been an error by Federal Express in
delivering the docunments, thus, inplying the pre-Cctober 1, 2001

rule applied. The request was treated as a rehearing and

di sm ssed as untinely, but Kearse was given 60 days to conply

mental health examnation violated Kearse's Fifth, Sixth,
Ei ghth, and Fourteenth Amendnment rights; (17) victiminpact jury
instruction was vague and gave undue inportance to victiminpact
evidence; (18) the trial court gave little weight to Kearse's
age as a mtigating circunstance; (19) the trial court should
have nerged the “commtted during a robbery” aggravating
circunstance with the other aggravators; (20) the court should
not have considered the “commtted during a robbery” aggravating
ci rcunstance; (21) the adm ssion of photographs of the victim
and (22) electrocution is cruel and unusual punishnment. Kearse
I, 770 So.2d at 1123.

® Pl eadings noting that the underlying facts are unavail able
commonly are referred to as “shell notions.”



with rule 3.851(e)(1). I nstead, he appeal ed, however, before
this Court could rule on the State’s Mtion to Disnmiss,* on June
10, 2002, Kearse dism ssed the appeal and on June 13, 2002, this
Court denied, as noot, the Mdtion to Dismss. On June 21, 2002,
Kearse resubmtted his “shell” notion. The State’'s notion
seeking di sm ssal was deni ed.

Public records litigation continued for tw years, January
30, 2002 through Decenber 2003, with the court meking various
rulings. On Decenber 17, 2002, the court granted Kearse | eave
to anend his notion, and on March 1, 2004, the final pleading
was fil ed. The State responded, agreeing to a hearing on sone
clains. After the August 18, 2004 Case Managenent Conference, a
hearing was granted on Clainms II1A(1) 914-6; (3)18; (7)9112-13
(8)114; (9)115; (11)9917-22; (12)1123-24, and (13)925; daim
11C(2); aimlID°> daimlll; and AaimlV.

The evidentiary hearing was held April 18 - 21 and May 25,

2005, during which Kearse presented Robert Udell, Esqg., five
experts, and several |ay wtnesses. The State presented Dr.
Martell. On Septenber 6, 2005, the court denied postconviction

relief, and this appeal followed. (PCR 37 5703-40).

“ On May 21, 2002, Kearse filed a rule 3.851 notion. |t was
dism ssed wthout prejudice to refile after resolving the
appeal .

> The court re-nunbered the sub-clains (parenthetica
nunbers), but referenced Kearse’s paragraph nunbers.



SUMVARY OF THE ARGUMENT

Claim | - The court’s factual findings following the
evidentiary hearing are supported by substantial, conpetent
evidence and its l|egal conclusion that counsel did not render

ineffective assistance conports with the |aw under Strickl and.

Counsel professionally prepared for and challenged the State's
case in both phases. Kearse received the constitutionally
requi red assi stance.

Claim 1l - The court correctly denied the claim of newy
di scovered evidence related to Dr. Martel, which cane into
exi stence after Kearse had been re-sentenced, and arose from a
col l ateral New Mexico case.

CaimlIll - Kearse was not denied access to public record
to which he was entitled. The materials were not public records
and did not contain excul patory evi dence.

ClaimlV - Kearse’s claimthat his trial was unfair due to
uniformed officers in the courtroom during his second penalty
phase is unpreserved. The same chall enge made with respect to
the guilt phase is legally insufficient and procedurally barred.
Kearse’s challenges to the summary denial of ten clains has been

wai ved under Duest v. Dugger, 555 So.2d 849, 852 (Fla. 1990).

The court correctly resolved the issues, put its reasoning in
witing, and supported such wth record citations. The

requirements of the law were nmet and relief nust be deni ed.



ARGUVENT

CLAI M |
THE COURT PROPERLY DETERM NED  COUNSEL
RENDERED EFFECTI VE ASSI STANCE DURING THE
GUI LT AND RE- SENTENCI NG PHASES (r est at ed)

Kearse maintains the court, followng an evidentiary
hearing, should have found defense counsel, Robert Udell
(“Udell”), rendered ineffective assistance during the initial
guilt phase and second penalty phase. It is Kearse’'s claim
Udell did not conduct a thorough investigation and approached
the trial with a defeatist attitude. Specifically, Kearse
points to Udell’s (1) coments nmde before trial and in
prefacing certain notions; (2) preparation and exam nation of
defense nental health experts; (3) alleged failure to
investigate and present evidence that the victim Oficer
Parrish (“Parrish”), had difficult dealing with the public and
had negative remarks in his personnel file; and (4) alleged

failure to prepare lay witnesses to testify.® Fol |l ow ng an

® Kearse offers that counsel’s deficiency may be attributed
to his failure to request co-counsel for the second penalty
phase and points to Udell’s argunment presented when seeking co-
counsel in the original trial. (IB at 13 FN 5). Kearse gives no

further argunent on this, thus, it is not clear what
deficiency/prejudice is alleged. Failure to fully address an
argunent necessitates that the matter be deenmed waived. Duest

v. Dugger, 555 So.2d 849, 852 (Fla. 1990) (opining “purpose of
an appellate brief is to present argunents in support of the
points on appeal” - notation to issues without elucidation is
insufficient and issue will be deened waived). Mor eover, Udell
did seek, but was denied co-counsel for the first trial, thus,



evidentiary hearing, the court determ ned ineffectiveness under

Strickland v. Wishington, 466 U S. 668 (1984) was not proven.

Its factual findings are supported by the record and its |egal
concl usions conmport with the law. This Court should affirm
The standard of review for clains of ineffectiveness of

counsel following an evidentiary hearing is de novo, wth

deference given the trial court’s factual findings. “For
i neffective assi st ance of counsel cl ai ns rai sed in
post convi cti on pr oceedi ngs, t he appel | ate court af fords

deference to findings of fact based on conpetent, substanti al
evi dence, and independently reviews deficiency and prejudice as

m xed questions of law and fact.” Freenman v. State, 858 So.2d

319, 323 (Fla. 2003).

... we review the deficiency and prejudice prongs as
"m xed questions of |aw and fact subject to a de novo

review standard but ... the trial court's factual
findings are to be given deference. So long as the
[trial court's] decisions are supported by conpetent,
substantial evidence, this Court wll not substitute

its judgnent for that of the trial court on questions

i neffectiveness has not been shown. (1R 39, 63-65; 2464-67).
Further, Kearse has not shown that co-counsel could have been
obtained for a single phase/new penalty phase. See Arnstrong V.
State, 642 So.2d 730, 737 (Fla. 1994) (noting *“Appointment of
mul tiple counsel to represent an indigent defendant is wthin
the discretion of the trial judge and is based on a
determ nation of the conplexity of a given case and the
attorney's effectiveness therein”); Lowe v. State, 650 So.2d
969, 974-75 (Fla. 1994) (announcing decision to appoint co-
counsel is not a right but is a privilege, subject to the
court's discretion.”); Cunmngs-El v. State, 863 So.2d 246, 250,
n.6, 258 (Fla. 2003).




of fact and, likewise, on the credibility of the
w tnesses and the weight to be given to the evidence.

Arbel aez v. State, 889 So.2d 25, 32 (Fla. 2005).°

For a defendant to prevail on an ineffectiveness claim he
must establish (1) counsel’s representation fell below an
obj ective standard of reasonabl eness, and (2) but for counsel’s
deficiency, there is a reasonable probability the result of the

proceedi ng woul d have been different. Strickland, 466 U S. 688-

89.

First, the defendant nmust show that counsel's
performance was deficient. This requires show ng that
counsel nmde errors so serious that counsel was not
functioning as the "counsel" guaranteed the defendant
by the Sixth Amendnent. Second, the defendant nust
show that the deficient performance prejudiced the
def ense. This requires show ng that counsel's errors
were so serious as to deprive the defendant of a fair
trial, a trial whose result is reliable. Unl ess a
def endant makes both show ngs, it cannot be said that
the conviction or death sentence resulted from a
breakdown in the adversary process that renders the
result unreliable.

Valle v. State, 778 So.2d 960, 965 (Fla. 2001). At all tines,

Kearse bears the burden of proving not only counsel’s
representation fell bel ow an obj ective standard of
reasonabl eness, and was not the result of a strategic decision

but also actual and substantial prejudice resulted from the

" See Reed v. State, 875 So.2d 415 (Fla. 2004); Davis V.
State, 875 So.2d 359, 365 (Fla. 2003); State v. Ri echmann, 777
So. 2d 342 (Fla. 2000); Sins v. State, 754 So. 2d 657, 670 (Fla.
2000) .




defi ci ency. See Strickland 466 at 688-89; Ganble v. State, 877

So.2d 706, 711 (Fla. 2004).

In Davis v. State, 875 So.2d 359, 365 (Fla. 2003), this

Court reiterated that the deficiency prong of Strickland
requi res the defendant establish counsel’s conduct was “outside
the broad range of conpetent performance under prevailing

professional standards.” (citing Kennedy v. State, 547 So.2d

912, 913 (Fla. 1989). Wth respect to performance, “judici al
scrutiny nust be highly deferential;” “every effort” nust *“be
made to elimnate the distorting effects of hindsight,”
“reconstruct the circunstances of counsel's chall enged conduct,”

and “evaluate the conduct from counsel's perspective at the

tinme.” Strickland, 466 U.S. at 689; Davis, 875 So.2d at 365. In
assessing the claim the Court nust start from a “strong
presunption that counsel’s conduct falls within the w de range

of reasonabl e professional assistance.” Strickland, 466 U S. at

688-89 (citation omtted). The ability to create a nore
favorable strategy years later, does not prove deficiency. See

Patton v. State, 784 So. 2d 380 (Fla. 2000); Cherry v. State,

659 So. 2d 1069 (Fla. 1995). “A court considering a claim of
i neffectiveness of counsel need not meke a specific ruling on
the performance conponent of the test when it is clear that the

prejudice conponent is not satisfied.” Mxwell v. Winwight,

490 So.2d 927, 932 (Fla. 1986).
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Expoundi ng upon Strickland, the Suprenme Court cautioned in

Wggins v. Smth, 539 U S. 510, 533 (2003):

In finding that [the] investigation did not neet
Strickland' s performance standards, we enphasize that
Strickland does not require counsel to investigate
every conceivable line of mtigating evidence no
matter how unlikely the effort would be to assist the
def endant at sentencing. Nor does Strickland require
defense counsel to present mtigating evidence at
sentencing in every case. Both conclusions would

interfere wth t he "“constitutionally pr ot ect ed
i ndependence of counsel " at t he heart of
Strickland.... W base our conclusion on the nmuch nore

limted principle that "strategic choices nade after
| ess than conplete investigation are reasonable" only
to the extent that "reasonable professional judgnents
support the Ilimtations on investigation.™ ... A
decision not to investigate thus "nust be directly
assessed for reasonabl eness in all the circunstances.”

Wggins, 539 U.S. at 533. FromWIllians v. Taylor, 529 U S. 362

(2000), it is clear the focus is on what efforts were undertaken
and why a specific strategy was chosen over another.
| nvestigation (even non-exhaustive, prelimnary one) is not
requi red for counsel reasonably to decline to investigate a line

of defense thoroughly. See Strickland, 466 U S. at 690-91

(stating “[s]trategic choices made after less than conplete
investigation are reasonable precisely to the extent the
reasonabl e professional judgnents support the limtations on
i nvestigation.”).

Overview - In order to understand the denial of relief of
Kearse's clains of ineffectiveness after an evidentiary hearing,

an overview of Udell’s actions and the evidence is required.

11



Foll owi ng Udell’s appointment on January 23, 1991 (1ROA 2442),
he noved for, and was granted the appointnment of a nental health
expert and private investigator. (1R 2451-52, 2455, 2457-58,
2462- 63, 2474). Udell sought co-counsel for the original trial

but, that request was denied (1R 2464-67, 2472). He filed
notions seeking to have the death penalty and related statutes
decl ared unconstitutional, and to anmend the jury instructions.
(1R 2207-14, 2216-24, 2225-47, 2497-98, 2523-25, 2555-57, 2560-
61, 2573-81, 2611-35, 2616, 2623, 2631, 2633-35, 2637). Udell
nmoved to suppress Kearse's statenments, itenms of physica
evidence, and to preclude use of a prior conviction for
sentencing. (1R 68-177, 2207-14, 2538-41, 2542-45, 2546-49,
2565- 66) . The record showed Kearse was stopped by Parrish for
driving the wong way down a one-way street. Although Parrish
gave Kearse, who did not have his driver's |icense, anple
opportunity to produce his true nane, Kearse gave several alias
which did not match licensing records, thus, necessitating
Parrish to arrest Kearse. During the attenpted arrest, a
scuffl e ensued, during which Kearse took control of Parrish's
gun and fired fourteen shots; four hit Parrish’s vest and nine
entered his body killing him This encounter was observed by
Rhonda Pendl eton (“Pendl eton”) and overheard by Bruce Hei nnson

who reported seeing a dark blue vehicle occupied by a black nale

and female fleeing the scene. Based on the information Parrish

12



collected before the shooting, the police reported to the
address where the car was registered, and arrested Kearse at the
scene. After waiving his rights, Kearse confessed to shooting
Parrish. (1R 1028-29, 1093 1128, 1135, 1138, 1140, 1153-54,
1186-87, 1190-91, 1196-97, 1204-05, 1219-21, 1224-31, 1248,
1251-59, 1285-87, 1294-1304, 1310-17, 1387-95, 1400-02, 1426- 36,
1452- 53, 1457-70, 1485-99, 1537-60, 1600-04, 1617, 1627-29; S1R
for confessions).

Foll ow ng affirmance of the conviction, but remand for re-
sentenci ng, Udell again represented Kearse and re-chall enged the
application of certain aggravating factors, jury instructions,
and the adm ssion of physical and confession evidence (2RR 9
18, 42-46, 469-86; 2R-T 1133, 1739-40, 2532-37). He also
obtained private investigators, nental health experts, and a
crime scene expert. (2R R 491-93, 507-08, 518-24, 534-36, 589
2R-T 6-7, 69-79, 153-67; S2R-T 2-32). Udel| objected to the
conpelled nmental health examination or to use the information
gathered during it. (2R R 538-39, 544-73, 584-86; 2R T 170-88
211-16; S2R T 2-32).

In the second penalty phase, the State offered testinony to
support the first-degree murder and robbery of Parrish for which

Kearse was convicted® and such established four aggravating

8 This again showed that Parrish had stopped Kearse for a
traffic violation, during which Kearse clained he did not have
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factors nerged into two: “felony nurder” (robbery); “avoid
arrest;” “hindering law enforcenent;” and “victim was |aw
enforcenent officer engaged in his official duties.” These were
based upon evidence that Kearse wanted to avoid returning to
prison, and killed Parrish while being detained following a
traffic infraction. (2R T 1156-57, 1167, 1337-42, 1421-22, 1436,
1439, 1467-93, 1521-22, 1524-26, 1529-30, 1532-36, 1558-65,
1669- 73, 1638-41, 1644-45, 1650, 1677, 1682-90, 1708, 1711-12).
The defense mtigation case consisted of Kearse testifying
along with school officials, famly nenbers, a friend, and
mental health professionals. These wi tnesses discussed Bertha
Kearse’s drinking while pregnant with Kearse, Kearse's difficult
famly life, the school designation that Kearse was |earning
di sabl ed and enotionally dysfunctional. The jury heard that
Kearse confabul ated when discussing the crinme, suffered from
Fetal Al cohol Effect, had brain dysfunction, concentration, and

behavi or al pr obl ens, and was indeci sive, I nsecur e, and

his driver’s license and gave false nanes to the officer.
Eventual ly, a fight ensued for Parrish’s gun, and once Kearse
gained control, he fired 14 rounds, sonme of which were
di scharged after Parrish had fallen. Kearse fled wth
Pendl eton, and hid the car and gun at Derrick D ckerson’ s hone.
Later that night, Kearse was arrested at Dickerson’s where the
gun and car were recovered. He confessed, and nade adm ssions
to others that he killed Parrish in order to avoid returning to
jail. (2R T 1156-57, 1163, 1170-74, 1189-90, 1210-17, 1237-40,
1282, 1292, 1331-33, 1337-42, 1364-68, 1405-06, 1412-16, 1421-
22, 1467-93, 1521-25, 1532-35, 1557-75, 1584, 1603-04, 1635-41
1644- 45, 1650, 1677, 1682-90, 1696-98, 1708-12).
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defensive, with a tendency to be hyperactive and react w thout

t hi nki ng. Dr. Petrilla offered two statutory nental mtigators
applied: (1) extrene enotional disturbance at the tine of the
crime and (2) substantially incapable of conform ng his conduct

to the requirenments of the law. ®° Pendl eton, whom the def ense was
able to locate even though the State had failed, testified
Kearse did not kill Parrish to avoid arrest. (2R T 1757-72

1777-78, 1782-83, 1793, 1797, 1811-12, 1816-28, 1833, 1851-55,
1859-71, 1933-34, 1939, 1942-45, 1948-49, 1951-59, 1968-69,
1971-74, 1979-85, 1990, 1997-2003, 2014-20, 2023-28, 2031-33,
2037-40, 2047, 2052-56, 2061-63, 2075-79, 2086-87, 2095, 2113-
14, 2121-24, 2134-, 2136-38, 2144-51, 2153-59, 2170-99, 2200-03,
2227-33, 2239, 2247-51, 2254-71, 2287-95). Based upon the
above, the jury rendered a unani nous death reconmendation (2R R
575), which was affirned. Kearse Il, 770 So.2d at 1123.

A. Udell’'s conmments during the guilt and second penalty

phases - The court found:

no prejudice to the outcone of the proceedi ng due
to Udell’s comments to the press in light of Udell’s
advocacy and the evidence developed at trial that

® Dr. Martell, the State’s mental health expert in forensic
neur opsychol ogy, rejected the notion Kearse was confabulating,
instead finding he was a pathological liar wth an antisocial
personality disorder, and concluded that nei t her ment al
mtigator applied, there was no evidence of a severe nental or
enotional disturbance, and Kearse was nulingering. Al so, Dr.
Martell refuted that Kearse suffered from Fetal Alcohol Effect.
(2R T 2355, 2357-58, 2369-76, 2380-83, 2388-89, 2412).
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Kearse killed an officer, who was performing his
lawful duties at a traffic stop, during the course of
whi ch Kearse grabbed the officer’s gun and shot him 14
tines. This was confirnmed by physical, eye-wtness
testi nony, and Kearse’'s confession. (record citations
omtted).

In addition, Kearse clains that Udell repeatedly
qualified his notions indicating that the argunents
were not the nost conpelling. . The Court has
reviewed the context of Udell’s argunents on the
nmotions and finds Udell’s argunents to be candid
representations to the trial court made outside of the
presence  of the jury, not fatalistic coments
concerning the outcone of the case. Thus, the Court
finds no deficient performance or counsel in Udell’s
representation on the notions and no prejudice to the
outcone of the proceeding in light of the overwhel m ng
evi dence presented at trial, supra

(PCR 37 5710-12). Not only are the court’s findings supported
by substantial, conpetent evidence, but the law was applied
properly based upon the follow ng anal ysis.

Wien Udell’s coments are considered in context, and in
conjunction with the work done by him and evi dence/l aw gover ni ng
the matters, it is clear the comments did not fall below the
prof essi onal i sm standard and/or no prejudice resulted as defined

by Strickland. To understand the challenged coments and the

claim that such evinced ineffective assistance, they nust be
placed in context and this Court nust consider Udell’s

explanation/rationale for his renmarks. Udell’s conment to the

press and subsequent apology were explained before the 1991
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trial and in the evidentiary hearing.'® Prefacing his Mtion in

Limine argunent as “a bit of a stretch.” (IB 14 n. 6)* The

10

Before the 1991 trial, Udell gave an interview to a
reporter and made conmments about the case which he believed were
of f-the-record. Nonet hel ess, the remarks were printed in the

Stuart News, but not in the Indian River County paper, the
county where the case was tried. Udel | recogni zed the comrents

may be seen as either his “throwfing] in the towel”, or as
“statenents nade in frustration at the situation” facing the
def ense. Udel | apologized to the court, State, Kearse, and
Bert ha Kear se. He also discussed the matter with Kearse and
inquired, along with the court, as to whether Kearse w shed to
remain with him or have other counsel. Kearse was informed he

would not be rushed to trial should he request new counsel.
Kearse asserted he had confidence in Udell and wanted him to
remain. (1R 207-16; PCR 46 762-63; State’'s Ex. 5). In 1991,
Udel | advi sed the court:

Judge, for the record, ny ninety-sone odd w tnesses
have been deposed. W have twenty-sone odd people
under subpoena, potential defense wi tnesses, in both
the guilt phase and penalty phase. I’ ve been working
on this case for nonths. | counted up, | have over
400 hours expended on behalf of M. Kearse. | have
filed every single notion that m ght conceivably be
filed in this case.

| am prepared to go forward. I do not believe that
there’s anything that should have been done on behal f
of M. Kearse to date that hasn’'t been done.

(1R 211-12). During the evidentiary hearing, Udell explained he
had been m squoted, but apologized for the matter getting into
t he paper. He acknow edged it was not the “smartest thing” he
had done, and that while his assessnent of the case was that
there was a good possibility of conviction and death sentence,
he should not have said that to a reporter. Nonet hel ess, the
record shows he fought for Kearse. (PCR 46 762-63).

1 Udel| argued in support of his Mtion in Limine that a
“brother officer” should be barred from testifying as to
Parrish’s identity because the “brother officer” equates to a
brother, i.e., blood relation. Udel | stated: “... the |aw says
the State cannot call a famly nenber to identify the victim and
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comrent “1 assume the Court will deny that” (1ROA 1357; [|B 14,
n.6) 2 when referring to a Motion for Mstrial has been taken out

of context by Kearse. In nmoving for a judgnent of acquittal on

the grounds the State had not proved preneditation, Udel

that they’'re supposed to call sonebody else if they can. It’'s
our position that calling Sergeant Lasenby, a brother officer,
is the functional equivalent of calling a famly nenber to
identify the victims body.” (1ROA 1119-20). To date, Kearse
has not cited a case which supports the defense position offered
in the nmotion in |imne. The State submts, and the court
agreed, it is “a bit of a stretch” to equate a blood-relative to
a co-worker who is commonly referred to as a “brother officer.”
Mor eover, that which Udell feared, nanely, that Oficer Lasenby
woul d break down on the stand, did not conme to pass. As such,
the record reflects that a person who knew the victim but was
not related to him identified the victimfor the jury. Such
conplies wth the |aw See Welty v. State, 402 So. 2d 1159,
1162 (Fla. 1981) (noting deceased victims famly nenber shoul d
not testify to victims identity if credible non-famly nenber
is available). Cf. Rodriguez v. State, 2005 Fla. LEXIS 1169
(Fla. 2005) (finding no ineffectiveness where deceased victims
sister-in-law permtted to identify victims jewelry wthout
def ense obj ection).

12 Begining at page 1350 of the 1991 transcript, Udell

objected to the State requesting a transcript of Kearse’'s
confession be provided to the jury, but not admtted into
evidence. Udell objected to the transcript because there were a
nunmber of notations of “cannot understand”, “um” and “uh-huh.”
It was Udell’s position it did not reflect Kearse' s statenent
accurately. He preferred the jury rely upon the audi o-tape, not
a transcriber’s interpretation. The court rejected Udell’s
argunent and ruled the transcript could be used, but would not
be placed in evidence, and the nmeaning of individual responses
could be argued by counsel through w tness exam nation. By way

of clarification, Udell inquired: “Judge, so | don’'t have to
stand up and do this again later, at this tinme you ve noted ny
obj ecti on. we're noving for a mstrial. | assunme the Court
will deny that. They are going to attenpt to, | assune, offer
in the transcript of the second statenent.” (1R 1350-58).

Clearly, the court had just denied the notion, and Kearse has
not offered an argunent for a mstrial which Udell should have
made. Udell was nerely stating the obvious.
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stated: “I’'lIl nmake [the nobtion] so sonebody doesn’t argue |
didn’t make the notion later on, but | don't believe that has
any grounds or any merit to it.” (1ROA 1650; IB 14-15, n. 6).%3
Kearse conplained that Udell offered ‘I’m not even sure its
necessary’ for him to nove for a judgnment of acquittal or
directed verdict (R 1743; IB 14-15, n. 6).* Two nonths prior
to the second penalty phase, Udell advised the court he had two
cases scheduled for trial before Kearse's, and needed a 30 to 60
day conti nuance. Udel | stated: “W’'re not trying to delay what

may be the inevitable” and “I don’t think anybody can say on

13 This notion was made outside the presence of the jury and
Udell was noting he was making the notion to escape a later

claim of ineffective assistance of counsel. The evidence at
trial was that Kearse westled Parrish’s gun from him and shot
the officer 14 tinmes. Udel | s assessnent of the nerit to the
notion was correct as the shooting of the officer 14 times, in
and of itself, supports preneditation. In fact, this Court’s
rejection of the use of the word “nurder” in the expanded
prenmeditation instruction was based in part on the evidence of
fact preneditation presented. The opinion can be read to
support that preneditation was proven. See Kearse |, 662 So.2d

at 682. See also, Hutchinson v. State, 882 So. 2d 943, 955-956
(Fla. 2004) (affirmng denial of judgnment of acquittal in part
of on grounds mnultiple gunshots which required separate trigger
pulls for each showed preneditation); Tillman v. State, 842 So.
2d 922, 926 (Fla. 2d DCA 2003) (finding l|lack of evidence of
prenmeditation in part because there were not nultiple gunshot
wounds and that was no evidence of aninobsity between the victim
and defendant). Cf. Phillips v. State, 476 So. 2d 194, 195-96
(FI a. 1985) (affirmng first-degree prenedit at ed mur der
conviction where victimshot nultiple tines).

14 Undesi gned counsel has been unable to locate the quote
attributed to Udell; it is not |ocated on the page referenced by
Kear se. Irrespective of this, the State submits that there is
no evidence that absent such coment, Kearse would have been
acquitted or received a |life sentence.
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this record that this is an obvious ploy by the Defense to put
off the inevitable.” (2ROA-T 137, 141).%

Contrary to Kearse’'s position, the coments, none of which
were made in front of the jury, did not deprive him of a
vi gorous, constitutional defense. Kearse has not alleged he was
precluded from seating an inpartial jury, nor has he shown that
the result of the proceedi ngs woul d have been different, had the
comments not been nmade. I nstead, Kearse challenges Udell’s
alleged attitude toward the case. The question is not what
Udell"s attitude was at the time, rather, it is whether Udell’s

representation net the constitutional standard under Strickl and.

That is judged not by supposition as to how counsel “felt” about
the matter, but by Udell’s actions and the reality of the case.
Kearse did not show what else Udell could have done that he
did not do in defending against the conviction or sentence.
G ven the evidence of Udell’s preparation and argunents outlined
above, even absent the comment, a conviction and death sentence

woul d have been obtained.!® Mreover, nerely because Udell was

> I'n context, it is clear Udell was not being fatalistic,

but nerely trying to fend off an anticipated state argunent.
Not hi ng nore or |ess can be read into the comments.

1 The record establishes Udell had mental health experts
and investigators appointed. He sought suppression of physica
evi dence, Kearse’'s statenents, and prior convictions. Furt her,
he nved to have the death penalty statute declared
unconstitutional and to preclude use of certain aggravation. He
cross-exam ned w tnesses, argued against the felony nmurder
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being candid with this Court, i.e., admtting there was no case
| aw supporting his position, does not equate to deficient
performance, in fact, such is expected of officers of the court.
Further, Kearse has not shown that preneditati on was not proven

by the State. See Kearse |, 662 So0.2d at 682 (affirmng

conviction for first-degree nurder); Hutchinson v. State, 882

So. 2d 943, 955-956 (Fla. 2004) (affirm ng denial of judgnent of
acquittal in part of on grounds multiple gunshots which required
separate trigger pulls for each showed preneditation).

Wt hout question, whether or not Udell comrented to the
press, noted he had a “bad case”, or prefaced various notions
with conmments indicating the arguments were not the nost
conpelling, the evidence was overwhel m ng against Kearse, and

there is no reasonable probability that absent Udell’s comments,

theory, as well as preneditation, and asserted there had been no
robbery. (1R 68-177, 1648-50, 1708-09, 1777-83, 1785-1812, 1829-
39, 2207-14, 2216-24, 2225-47, 2451-52, 2455, 2457-58, 2462-63

2474, 2497-98, 2523-25, 2538-41, 2542-45, 2546-49, 2555-57,
2560- 61, 2565-66, 2573-81, 2611-35, 2616, 2623, 2631, 2633-35,
2637) . Gven the court’s ruling, and in spite of defense
argunents to the contrary, the evidence developed at trial was
that Kearse killed an officer, who was performng his |aw ul
duties at a traffic stop, during the course of which Kearse
grabbed the officer’s gun and shot him 14 tines. This was
confirnmed by physical evidence, eye-witness testinony, and
Kearse’'s confession. See Kearse v. State, 662 So.2d 677, 680
(Fla. 1995). (1R 1028-29, 1093 1128, 1135, 1138, 1140, 1153-54,
1186-87, 1190-91, 1196-97, 1204-05, 1219-21, 1224-31, 1248,
1251-59, 1285-87, 1294-1304, 1310-17, 1387-95, 1400-02, 1426- 36,
1452-53, 1457-70, 1485-99, 1537-60, 1600-04, 1617, 1627-29; SIR
for confessions).
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and candid representation to the court, that the result of the
trial or penalty phase woul d have been different.

Udel |’ s conversational style with nental health experts (IB
15-17) was also challenged by Kearse and rejected by the court
as it found no ineffectiveness in Udell’s preparation and
presentation of nental health experts. (PCR 37 5726-36). Kearse
pointed to Udell’s decision to tell the jury he does not
understand the nental health “psychobabble” testinony. As Udel
expl ained, the decision to tell the jury “I have no idea what
the nmental health experts are talking about” is a strategy to
connect with the jury and say he is no smarter than the jury.
However, Udell, a well seasoned, assured the court he was
famliar with nmental health testinony, he knew the jargon, and
had two experts teaching him This was also a way of telling
the jury that if it were going to credit Dr. Martell, it would
al so have to give credit to Dr. Petrilla. Udell did not go to
trial uneducat ed. Udel I enployed nental health experts before
1996. He al so considered that he was arguing to Indian River
County jurors and that typically, juries from that area do not
li ke mental health testinony as mtigation. They see it nore as
an excuse, therefore, Udell was trying to tell his jury that
there was value to the testinony in this case. (PCR 46 758-61).
Gven the nunerous mtigation wtnesses and nental health

testinony from the defense experts, the State’'s rebuttal nental
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heal th expert, and overwhel mi ng aggravation in this case, Kearse
has not shown that but for his counsel’s strategy to use a
conversational style when examning defense experts, a life
sentence would have resulted. Kearse has not carried his burden

under Strickland, and the denial of relief should be affirned.

B. Udel|’s preparation of and for nental health experts’s

- In denying these clains, the court quoted extensively fromthe
State’ s post-hearing nenorandum of the evidentiary hearing facts
(PCR. 37 5726-36), and found:

In bringing these clains, Kearse fails to acknow edge
the extensive nental health mnmtigation prepared and

presented on Kearse's behalf. Udel | r et ai ned
psychol ogist, Dr. Fred Petrilla, to prepare nental
health mtigation in both penalty phases. In
addi ti on, Udel | retai ned neuropharnocol ogi st, Dr.
Jonathan Lipman to assist defense counsel in the
second penalty phase. At Dr. Lipman’s direction
Kearse underwent three brain scans - MI, PET, and
SPECT. In making his nental health findings, Dr.

Li pman consulted and relied upon clinical psycol ogist,
Dr. Alan Friedman; neuropsychologist, Dr. Lawence
Levin; and neurosurgeon, Dr. Bennet Bl unenkoff. In
addi tion, Udel | utilized licensed nental heal th
counsel or, Panela Baker, to prepare and present nental
health mtigation for Kearse’'s chil dhood.

Udel | used famly and school psychol ogical history to
gi ve support to mental health experts’ testinony about
brain dysfuncti on, enot i onal di st ur bance, Fet al
Al cohol Effect, and confabulation. However, the
mental health experts did not find Fetal Al cohol
Syndrone, organic brain damage, or nental retardation.
Further, Udell used the testinony of Kearse’'s teachers

and counselors to neutralize psychiatrist, Dr.
Angelina Desai’s childhood diagnosis of conduct
di sorder, and to denonstrate the neglect and

difficulties of Kearse’'s chil dhood.
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In analyzing Clains IIl and IV, the Court adopts and
i ncorporates relevant portions of the State’'s summary
of testinony presented at the penalty phase and
Udel | ’s comments concerning the second penalty phase
developed at the evidentiary hearing to evaluate
Kearse’'s clains of ineffective presentation of nental
health mtigation

Having fully litigated the first penalty
phase, Udell was reappointed for the re-
sent enci ng. In preparation for it, Udel

relied upon and wupdated the investigation
from the first penalty phase, rehired Dr.
Petrilla, whom he had wused in the first

trial, and contracted with Dr. Lipman, a
neur ophar nacol ogi st to add new nental health
mtigation. (PCR 134). He also called

Kear se, Rhonda Pendl eton, Kurt Craft, Sharon
Craft, Peggy Jacobs and Ernest Jacobs
(Kearse’s aunt and uncle), Danny Dye, Bertha
Kearse (nother), Betty Butler (Kearse's
aunt), and Pam Baker. Udell"s 1996
i nvestigation/preparation entailed talKking
to famly nenbers including Kearse' s nother,

aunts, and uncle. Wile it is his standard
procedure to talk to grandparents and
siblings, Udell does not recall if he did,
but he believes Kearse’'s siblings were too
young to be of assistance at the time. (PCR
134-35). Udell contacted Dr. Lipnman, and at
his request, obtained MR, SPECT, and PET
scans of Kearse, however, they turned out
not to be helpful to the defense. (PCR 135).

Udel | used Kearse’s famly and
school / psychol ogi cal history as mnitigation
as well as to give support to the nental
heal t h experts’ t esti nony about brain
dysfunction, enotional disturbance, Feta

Al cohol Effect, and confabul ati on.

: The school officials, Kurt Craft, Sharon
Craft, and Danny Dye testified. (2ROA 1753,

1762, 1820). Kurt Craft reported that in
1983- 1984, Kearse had learning disabilities,

was enotionally dysfunctional, and had been
placed in a class for “severely enotionally
di sturbed” children. (2ROA-T 1757-61).
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Sharon Craft reported Kearse had repeated
the First and Second grades twce, was
severely enotionally handicapped, and was
pl aced in a special program Ms. Craft had
no contact wth Kearse's nother, Bertha
Kearse (“Bertha”) and considered him a
neglected child who cane to school hungry

and dirty. He received poor grades, had
difficulty concentrating, and was hyper-
ki netic. In the Seventh grade, Kearse
functioned at the Third grade Ilevel, and
dropped out of school the next year. (2ROA-T
1765, 1769-72, 1777-78, 1782-83). Kear se
was caught fighting and stealing; hi s

records reveal ed he was angry and
di sruptive. One teacher noted Kearse |iked
to “play dunmb” and work as little as
possi bl e. He was “street-wse”,
establishing the | eadership role with peers,
and inclined to talk back to his teachers.

(2ROA-T 1793, 1797). Danny Dye noted
Bert ha was uninterested in her son and
neglected him He was small and dirty.

(2ROA-T 1822-28).

Kearse’'s famly nenbers testified. Peggy
Jacobs, Kearse's aunt reported that Bertha
drank excessively when pregnant with Kearse
and was 15 or 16 years-old when she gave
birth. (2ROAT 1811-12). Er nest Jacobs
added that Kearse would sneak out at night,
and once was found sleeping under a car.

(2ROA-T 1816-19). Anot her  aunt, Betty
But | er, confirmed Bertha's drinking and
testified that Bertha beat her son because
she had trouble keeping him in line. He

devel oped later than his peers, slurred his
speech, and had difficulty learning (2ROA-T
1979, 1981, 1983, 1985). Bert ha snoked and
drank a lot during her pregnancy and could
not afford prenatal care. (2ROAT 1971

1974).

In 1981 when Kearse was ei ght years-old,
Panel a Baker (“Baker”), a |icensed nental
health counselor, had contact wth him
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regar di ng a conpl ai nt t hat he was
ungover nabl e and beyond his parent’s control
(2ROA-T 1990, 1997-2001). Kearse was placed
in the “Suspected Child Abuse and Neglect”
program (“SCAN Progrant) and his nother
enrolled in the in-honme parenting program
but her participation was superficial.

(2ROA-T 2002-03, 2018). Bertha Kearse
“whi pped” her son daily; she had “given up”
and had little Interaction wth her

children. (2ROA-T 2004, 2014). Baker added
that Kearse left his hone because of his
nmother’s drinking and fighting wth her
boyfriend. He wished to remain at the youth
hone because he was fed better there. The
SCAN case closed in a year because no
evidence of abuse was found. (2ROAT 2016-
20, 2054-55).

About t he sane time as t he SCAN

i nvestigati on, Kearse began to conmmt
crines, petty thefts, and bur gl ari es;
however, t here was little aggr essi ve
behavior in the crines. Wien he was in

speci al education classes, between 1982 and
1987, he commtted no <crimnal offenses

(2ROA-T 2023-26). The 1982 psychol ogi ca
evaluation noted Kearse “listened to his
m nd” which indicated there nmay be auditory
hal | uci nati ons. (2ROA-T  2027-28). The

records showed that when Kearse was in
Fourth grade, he operated at a retarded
| evel and was severely enotional ly
handi capped. He had a 69 1Q at the age of
12, and quit school at 15 years-old.
However in jail, he |learned how to read and
wite. (2ROA-T  2031-33, 2037, 2039- 40,
2052).

Baker never believed Kearse would kill; he
was not nean or violent, but would get into
fights. At tinmes, he bullied others,

pushi ng and shoving them he threatened the
school faculty because he wanted out of
school (2ROA-T 2047, 2086-87). In 1981, Dr.
Kushner did neur ol ogi cal and
neur opsychol ogical testing which revealed
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problems related to brain danage. Kear se
had poor short and |ong-term nenory, notor
skills, and pl anni ng. Hi s ver bal
conpr ehensi on was poor and he was unable to
do abstract thinking; his nental age was
less than his chronological age, and the
Weschl er test put Kearse’'s 1Q at 78. (2ROA-T
2121- 24, 2134).

VWaile in jail, Kearse confided to Baker that
as a child, he had been forced to walk the
nei ghbor hood naked; and he had been tied to
a bed and beaten with extension cords and

cl ot h-wrapped hangers. Bertha physically
abused her boyfriend and drank heavily on
t he weekends. Kearse started drinking at

four or five years of age, snoking marijuana
at age 12 or 13, and snoking cigarettes at
14, but he did not do other drugs. (2ROA-T
2056, 2061-63, 2113-14). Kearse was beaten
by gang nenbers, robbed, hit by a car tw ce,
fell out of a window hitting his head, and
nearly drowned three tinmes. (2ROAT 2075-
76). He was sexually nolested at the age of
12 by a person four years older; and at 16,
he lost his wvirginity to a 31 year-old
wonman. (2ROA-T 2078-79). Kear se exhi bited
synptons  of panic attacks and conduct
di sorders. (2ROA-T 2077-78, 2095).

Dr. Fred Petrilla, a licensed clinica
psychol ogi st, evaluated Kearse in 1991 and
again in 1996. (2ROA-T 2236). In 1991, Dr.
Petrilla met wth Bertha Kearse, ,spent

about 20 hours with Kearse and adm ni stered
several neuropsychol ogical tests. The 1991
testing indicated Kearse was not nentally

ret arded, but had brain dysfuncti on,
auditory, concentrati on, and behavi or al
probl ens in addi tion to cultura
deprivation. (2ROAT 2138, 2144, 2146-47,
2153-59, 2170-74, 2177-87). In 1996, the
neuropsychol ogi cal testing appeared to be
nor mal , however, when revi ewed in
conjunction wth the prior testing and
records, it showed noder at e brain

dysfunction in the left hem sphere which had
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existed at |east since eight years of age.
Kear se was I ndeci sive, i nsecure, and
def ensi ve, with a t endency to be
hyperactive and react wthout thinking.
(2ROA-T 2175-87, 2190-97). No nmalingering
was detected, although the indicator scale
was el evated (2ROA-T 2188-89, 2192-99, 2227-
33). After reviewing all of his testing,
along wth Kearse's prior eval uati ons,
background information, school records, and
Dr. Kushner’s 1981 files, Dr. Petrilla

concl uded Kear se suffered a | ong-term
di sability; t he dysfunction was
devel opnental in nature and | ong-standing.

It was his conclusion that two statutory
mtigators existed: (1) Kearse was suffering
under extrene enotional disturbance at the
time of the crinme and (2) due to his
enotional disturbance, he was substantially
i ncapabl e of conformng his conduct to the
requirenments of the law (2ROA-T 2200-03).

Dr. Lipman, a neuropharnocol ogist, testified
that he nmet with Kearse and his nother in

addi tion to revi ew ng school records
ordering brain scans and consulting wth
ot her experts. (2ROA-T 2239, 2247). Hi s

evaluation and review revealed that Kearse
had neurodevel opnent al problenms from an
early age and such was due to Bertha
Kearse’s al cohol abuse during pregnancy
causing Kearse to suffer from Fetal Al cohol
Effect ("FAE’) a mlder form of Feta
Al cohol Syndrone. Kearse did not neet all
the criteria for the syndrome as he did not
have t he typi cal faci al / physi ca
characteristics associ at ed with t he
syndr one. However, he did suffer from FAE
as evidenced by Kearse's hyperactivity as a
child, inpulsivity, under-weight at birth,

smal | during early chi | dhood, and
educationally sub-normal. Kearse had a
pervasive devel opnent al disability from
infancy. (2ROA-T 2247-51). The testing Dr.

Lipman ordered, in consultation wth Dr.

Bl umenkoff, established danage to Kearse's
| eft br ai n, al t hough such was not
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di agnosti c. One of the effects of alcohol
ingested in wutero, is brain dysfunction.
The school and psychol ogi cal records support
the finding of FAE and are consistent wth
t he fi ndi ngs of Drs. Petrilla and
Petrill a/ Kusher. Al'l  showed a pervasive
devel opnental abnormality from a very early
onset. (2ROA-T 2254-63).

Kearse discussed the nurder wth Dr, Lipman,
and based upon these discussions, Dr. Lipman
bel i eved Kearse was confabulating, i.e., he
was rationalizing what happened, but at the
same tinme believing what he was reporting.
As such, what Kearse was saying was untrue,
but because he believed it to be true, he
was not |ying. Dr. Lipman did not believe
everything Kearse was telling him about the
murder as he had irrational elenments to his
story, however, he was not Ilying; he was
conf abul at i ng. Kearse was filling in the
gaps in his account wth what seened
reasonable to him and had becone “nenory.”
(2ROA-T 2263-68). Dr. Lipman concl uded that
what Kearse was reporting was “pure
i mpul si veness” and rationalizations.
Kearse’'s actions show there was no careful
forethought; he was just expl oding. It was
Dr. Lipman’s opinion Kearse consciously did
not think that the only way to avoid arrest
was to kill Parrish. (2ROA-T 2265-71).

Also reviewed by Dr. Lipman was the testing
done by the State’s expert, Dr, Martell, and
the MWI results obtained by Dr. Petrilla
and Dr. Kushner’s 1981 report. As part of
that review, Dr. Lipman consulted with Drs.
Fri edman and Levine (2ROA-T 2287-90). He
opined that Kearse had a verbal nenory
di sorder and was not malingering on the MWI
(2ROA-T 2292, 2295).

The State’s wtness, Dr. Martell, as
qualified as an expert in forensic
neur opsychol ogy. (2ROA-T 2345). Upon Dr.

Martell’s review of all materials generated
in the case, he <concluded that neither
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nment al mtigator applied, there was no
evidence of a severe nental or enotional
di sturbance, and Kearse was nmalingering.
(2ROA-T 2355, 2357- 58, 2369- 70, 2412) .
Kearse did not neet the criteria for a panic
di sorder, and Fetal Alcohol Effect is not a
ment al di sorder. Mor eover, the profession
is trying to elimnate the term Fetal
Al cohol Effect because the synptons can
occur naturally (2ROA-T 2370-72). \Wiile Dr.
Li pman noted that Kearse had a low birth
wei ght and devel oped nore slowy to support
t he FAE finding, Dr. Martell’'s review of
t he records showed Kearse had a normal birth
wei ght, wal ked and talked at an early age,
and had no abnornmal devel opnental features,
t hereby, wundercutting the FAE conclusion.
(2ROA-T 2374-75).

Dr. Martell agreed Kearse was weak in sone
areas, but overall, there was no brain
damage and his brain scans were nornal
(2ROA-T 2376). Contrary to Dr. Petrilla's

conclusion, Dr. WMartell found the testing
showed Kearse was mldly inpaired in
attention concentration, but nost areas were
nor mal . When Dr. Petrilla tested Kearse,

the results showed noderate to severe
depression, and depression can affect 1Q
because the subject is apathetic. Such may
account for Kearse's |l ow verbal I Q
inattention, and lack of concern. (2ROA-T
2380- 83).

It was Dr. Martell’s conclusion that Kearse
had a conduct disorder, and that he nade a

choice not to apply hinself in school
because he did not want to be there. (2ROA-T
2386). Such conclusion is in agreenent with

Dr. Desai who had eval uated Kearse in 1983,

and the records bear out Dr. Mrtell’s
conclusion. (2ROAT 2387-89). Based on
this, Dr. WMartell found Kearse to have an
anti -social personality disorder. (2ROA-T

2388-89). Kearse also nmet six of the seven
criteria for sociopathy and scored wthin
t he range for psychopat hy. Nei t her
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soci opat hy nor psychopat hy constitute
extreme nental or enotional disturbance.
There is no history of Kearse having a
severe nental disorder. (2ROA-T 2399-2402).
The MWl test had elevated levels in the F
scal e indicating nmalingering. Fromthe 1991
MWl results, Dr. Martell found psychopathic
devi ance, antisocial tendency, and nmania.
(2ROA-T 2402-04). There was a nmuch greater
effort in 1996 by Kearse to fake his test
results. The  MWPI i ndicate extrenely
di sturbed paranoid schizophrenia, but there
is no evidence of such behavior. Hence, Dr.
Fri edman’ s concl usi ons upon which Dr. Lipman
relied are incorrect. The tests are not
valid. (2ROA-T 2404-11).

According to Dr. Martell, the statutory
mental mtigation did not apply because
Kear se knew he conmitted a traffic
infraction and mght get arrested; he lied
to escape the consequences. Further, he
consciously shot the officer after obtaining
his gun and continued shooting even after
Parrish had fallen. Kearse took the gun
from the scene because his prints were on
the weapon, and left the scene wth his
headl i ghts extinguished, later hiding the
gun and car. \Wen confronted by the police,

Kearse lied (2ROA-T 2412-20). I nstead of
finding “conf abul ati on”, Dr. Mar t el
concluded Kearse was a pathological Iiar.

(2ROA-T 2424).

...As part of his preparation of the schoo

educators and Panel a Baker, Udell sent them
their prior testinony. His strategy behind
calling Kearse’'s teachers and famly was to
have them put everything about Kearse into
context. Udell used the teachers to educate
the jury, and as surrogates if the nental

health experts were not bel i eved, t he
teachers could say “forget the nental health
experts, we are on your level, this is a

good kid.” (PCR 131, 158-59). The educators
noted Kearse had attended a center for
enotionally disturbed youth, had |earning
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disabilities, and was enotionally disturbed.
They also noted that Kearse was small for
his age which supported the FAE finding of

Dr. Lipman. The teachers noted Kearse had
failed in school and had difficulty
functioning at his correct age |evel. Bot h
the teachers and famly discussed Kearse’'s
home life and the fact he was negl ected.
(PCR 138-41). The famly reported Bertha
Kearse’'s drinking during her pregnancy and
af t er war ds. Again, this went to the FAE

finding and other enotional problens. (PCR
141-47, 149-50).

...Udell did not recall whether he had birth
records or not, but would be surprised that
he did not get themin light of the fact the
def ense was seeking a FAS or FAE finding by
Dr. Lipman. (PCR 127). Al so obtained were

Kearse’'s school records, whi ch incl uded
health and nental health records done by the
school . Udell had the records from the
juvenile system He supplied the nental

health experts, Drs. Petrilla and Lipnan, FN7
with the reports/evaluations of prior nental
heal th exam nations conpleted by Drs. Desai

and Linda Petrilla. Udel | resear ched
Kearse’s prior crim nal hi story and
corresponded wth Benjamn Robinson, the
Superintendant at the Bell Avenue Youth
Detention Center. (PCR 131-33, 137-38, 147

150) . From these records Dr. Petrilla was

able to find Kearse had brain damage and Dr.
Li pman found FAE. (PCR 150).

FN7. Dr. Lipman was hired because the
defense was not successful in the first
penalty phase, therefore, Udell wanted to

add something to the presentation. (PCR
134).

Dr. Petrilla had worked with Udell on other
capital cases and had testified for Kearse
in the first penalty phase. The doctor was
suppl i ed W th Kearse’'s crimnal/socia
hi story docunents, eye-witness statenents,
and prior psychol ogi cal exan nations by
ot her experts, as well as all prior
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testinmony from the experts and educators.
(PCR 153-53, 155-56, 158-59). Udel |’ s
correspondence and comrunications with Dr.
Petrilla showed that they exchanged thoughts
about the case wth Dr. Petrilla giving
Udel | suggesti ons. Udel | wanted Dr.
Petrilla to explain Kearse’s juvenile
offenses and show that they were petty,

t hus, allowwng the jury to find the
mtigator of “lack of prior significant
crimnal record.” Before meking this
decision, Udell weighed it against opening
the door to less useful i nformati on.

Utimtely, the juvenile record was used
because Dr. Petrilla could explain that the
crimes were mnor/petty. (PCR 152-56).

State’s Post-Hearing Menorandum pages 64 -
76.

As to Kearse's specific clains of ineffectiveness, it
is apparent from the record that Udell knew or
anticipated the substance of Dr. Martell’s testinony
despite not having deposed Dr. Martell. Udel | cannot
be held responsible for the ruling just weeks before
commencenent of the second penalty phase conmpelling
the State’s nmental health exam nation of Kearse. The
ruling resulted in the late disclosure of the State’'s
mental health expert, Dr. Martell. The record
reflects that Udell requested but was denied a
continuance to depose Dr. Martell.

And although there was no evidence that Udell
conducted a deposition of Dr. Martell, at the
evidentiary hearing Udell stated that he already knew
was Dr. Mrtell was going to say regarding “which
mtigating factors didn't exist.” (PCR 337-38). Udell
was unable to recall the specific circunstances under
whi ch he obtained information on the substance of Dr.
Martell's testinmony but concluded that he nost |ikely
acquired details of Dr. Martell’s report through
di scussions with the prosecutors and through Udell’s
famliarity with the work of Dr. Martell’s partner,
Dr. Dietz. In support of Udell’s explanation, it is
evident to this Court from Dr. Petrilla s and Dr.
Lipman’s testinony during the second penalty phase
that Udell anticipated that Kearse's personality

33



profile would be at issue, Particularly with respect
to any indication of rmalingering. Also, it is
apparent that Udell knew the childhood diagnosis of
conduct disorder would be problematic where Udel
determined it would be effective strategy to present
the testinony of teachers and counselors to provide
alternative explanations for Kearse’s chi | dhood
conduct . Thus, the Court finds Udell’s strategy to
proceed w thout deposing Dr. Martell reasonable under
t he circunstances.

As to Kearse's clainms that Udell was ineffective for
failing to adequately prepare Dr. Lipman, the Court
finds that Kearse fails to neet the burden of proving
i neffective assistance of counsel. At the evidentiary
hearing it was established that Dr. Lipnman did not
have access to a transcript of Rhonda Pendl eton’s eye-
Wi tness testinony. However, Dr. Lipman testified that
he was provided the substance of Pendl eton’ s
observations of Kearse during the traffic stop but
that this nmethod of receiving information was inferior
to receiving a transcript of the testinmony and having
an opportunity to interview Pendlton with respect to
Kearsed deneanor at the tine of the nurder. (PCR 481-
82). Even if Udell failed to provide the transcript
and Dr. Lipman was not provided the opportunity to
interview Pendleton, the Court finds no prejudice
where Kearse does not denonstrate how Dr. Lipnman’'s
opinion would have changed and how that change in
opi nion would have nmitigated to a |ife sentence.

In addition, Kearse challenges Udell’s exam nation of
Dr. Lipman concerning his reliance on other nental
health experts. Kearse contends that Udell inproperly
exposed the weakness in Dr. Lipnman using another
doctor’s work. The Court evaluated this claimin the
context of Dr. Lipman penalty phase testinony. The
Court finds that Udell was clarifying Dr. Lipman’s
consultation with other experts in response to the
State’s bench chall enge that Dr. Lipman was practicing
psychol ogy w thout a |I|icense. Further, the Court
finds no bar to Dr. Lipman testifying to the other
mental health experts upon which he relied. Al t hough
Kearse can point to exanples where these experts could
have been nore authoritative in delivering their
opinions first-hand, the record is replete with expert
opi ni on contradicting Dr. Martell’s testi nony.
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Consequently, the Court construes this claim as nore
of an expression of Kearse’'s dissatisfaction with the
trial performance of Dr. Lipman under pressure of
ef fective cross-exam nation.

Next, Kearse cites to Udell’s cross exani nation of Dr.

Martell as evidence that Udell was inadequately
prepared to present a case of nental mtigation
Kearse contends that Udell should have attacked Dr.

Martell’s nmethod of conducting the conpelled nental
heal th exam nation of Kearse, should have called Dr.
Alan Freidman to testify directly to rebut Dr.
Martells opinion that Kearse was nmalingering, and
should have enabled Dr. Lipman to perform a
qualitative analysis of Kearses test results in
conparison with published data. The Court finds that
even though Udell did not pursue these approaches to
undercut Dr. Martell’s opinion, there is no prejudice
where it is clear from the evidentiary hearing
testinony that nmental health experts do not agree on a
standard nethod of interview ng, where nental health
experts disagree on interpreting testing profiles
indicating the possibility of malingering, and where
Kearse did not show how a qualitative analysis of
Kearse’'s test results would have been dispositive to
the resolution of the disagreements anong nental
health experts. Therefore, the Court finds no
evi dence that a different approach to cross-
exam nation would mtigate to a |life sentence.

Further, the Court finds no ineffective assistance of
mental health experts. Kearse’'s postconviction nenta

health experts, Drs. Crown, Dudley, Friedmn, and
Hyde, offered opinions consistent with Kearse’'s
penalty phase nmental health experts, Drs. Petrilla and
Li pran, despite Dr. Dudley’ s disagreenent with the
di agnosis of conduct disorder nade by Kearse’'s
chil dhood psychiatrist Dr. Dedai. These expert
opi nions were based on facts cunulative to evidence
presented in the second penalty phase wth the
exceptions of a reference to an affidavit by a
relative that Kearse had an odd shaped head at birth,
and self reports by Kearse that he experienced
nightmares and had sone different sexual experiences
as a child. No birth records or additional medica

records were produced during the postconviction
proceeding to establish Fetal Al cohol Syndr one,
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organi c brain damage, or nental retardation. And even
t hough Kearse <challenges the propriety pf Dr .
Petrilla’s admnistration of the MWl ©personality
test, postconviction nental health expert, Dr. Crown
devel oped a personality profile of Kearse consistent
with D. Petrilla s personality profile wusing a
different test instrunent. Therefore, the Court finds
no basis fo a claim of ineffective assistance of
mental health experts.

(PCR 37 5726-36).

The court conducted an exhaustive review of the record, and
its findings and conclusions are supported by that record as
well as the |aw The State submts that Udell, a seasoned

capital defense attorney, '

considered all aspects of the nental
health case and made strategic decisions!® there from which net

the constitutional requirenments outlined in Wggins;, Ake V.

Okl ahoma, 470 U.S. 68 (1985);!° and Strickland. These strategy

17 By Kearse's re-sentencing, Udell had been practicing

crimnal law for approximtely 16 years, and capital litigation
for about 11 years. He had done nore than 80 homicide trials
nost of the capital cases prosecuted in the N neteenth Judici al
Circuit and attended the “Life Over Death” and Death is
Different” seminars as well as watching other capital cases
tried in the circuit to stay abreast of issues. (PCR 44 495-99
PCR. 45 603-09).

8 See Stewart v. State, 801 So.2d 59, 65 (Fla. 2001)
(finding "[c]lains expressing nere disagreenent wth trial
counsel's strategy are insufficient.")

19 Jones v. State 845 So.2d 55, 67-68 (Fla. 2003) is
i nstructive.

Ake requires that a defendant have access to a "conpetent
psychiatrist [or other nmental health professional] who wll
conduct an appropriate examnation and assist in evaluation,
preparation, and presentation of the defense.” ... This Court
has stated that one of the nobst conpelling indications for
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decisions included Udell’'s preparation of Dr. Lipman,?° his

granting an evidentiary hearing on an Ake claim occurs when one
or nmore of a defendant's nmental health experts "ignore[s] clear
indications of either nental retardation or organic brain
damage." State v. Sireci, 502 So.2d 1221, 1224 (Fla. 1987). In
Mann v. State, 770 So.2d 1158 (Fla. 2000), the appellant (Mann),
who had been sentenced to death for a capital nurder, clained
that he was entitled to an evidentiary hearing on his
postconviction Ake claim In wupholding the denial of the
evidentiary hearing, we stated:

The nmental health evaluation detailed above is substantially
the same as that provided Jones in the instant case.
Specifically, Dr. Krop testified during Jones's re-sentencing
that he adnministered a battery of tests simlar to those
detailed in Mann.?® Equally inportant, Dr. Krop related not only
that Jones suffered from no severe brain damage, but also that
brain danmage did not contribute to his actions on the day of the
murders. Furthernore, he stated that Jones has an |1 Q of 107.
Thus, the record refutes any suggestion that Dr. Krop ignored
the type of serious brain damage or nental retardation we
detailed in Sireci. An evidentiary hearing on this portion of
the Ake clai mwas properly deni ed.

> Dr. Krop adninistered the following tests: Mnnesota
Mul ti phasic Personality Inventory (MWPI) (admnistered tw ce--
updated version in 1991, before Jones's re-sentencing), Wchsler
Adult Intelligence, Prescott Attitude Survey, Beck Depression
| nventory, Bender Gestalt, Wchsler Menory, Tennessee Self-
Concept Scale, and Malin Cdinical Milti- Axial Inventory. Dr.
Krop described this battery of tests as "psychological and
neuropsychological . He did not engage in testing based on
al cohol or drug abuse because he saw no indications of a
subst ance abuse problem”

Jones 845 So.2d at 67-68.

20 The record is confusing on the point of whether Dr.
Li pman had Kearse’s confessions. Initially he said he had and
read them but could not recall what they contained only |ater
changing it to that he did not know if he had the confessions
and that he did not use them in formng his conclusion. (2RT
2317-20, 2336-38). Nonet hel ess, Dr. Lipman net wth Kearse,
knew of his confessions, and could have asked about them No
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decision to allow the doctor to rely on testing by other
experts, the conclusion to utilize the “confabul ation” defense, %
the determnation that Kearse’'s PET scan should not be
present ed, ?2and preparation for Dr. Martell’s testinony. Again,

this is a reasoned strategic choice. QOcchicone v. State, 768

So.2d 1037, 1048 (Fla. 2000) (recognizing "Counsel cannot be
deened ineffective nmerely because current counsel disagrees with

trial counsel's strategic decisions. Mor eover , strategic

i neffectiveness of counsel has been shown. Likew se, while Dr.
Linpan at one point stated that he was inundated wth
docunentation, he appears not to have received Pendleton’s
testinony. However, the doctor noted that he did not have this,
but admtted to never calling Udell to ask for such materials.
(2R T 2324). Nonetheless, even during the evidentiary hearing,
Dr, Linmpan did not change his diagnosis, and the evidence of
guilt remained overwhel m ng. Nei t her deficiency not prejudice
have been shown.

2l 'As  Udell noted, Dr. Lipman’s testinony regarding
confabul ation was utilized to undercut the State’'s theory that
the nurder was done to avoid arrest. Udell recognized he had no
good alternative gi ven Kearse’'s internally I nconsi st ent
confessions which basically conceded the State’'s version of
events including that Parrish was not aggressive and Kearse was
avoiding arrest. Udell made the strategic choice to present the
confabul ation theory rather than argue Kearse’'s version at the
re-sentencing was true. Kearse’'s story was rejected because it
had no evidentiary support and would have left Udell with no
other option than to admt Kearse l|lied out-right. Udel | was
able to meld the two versions together and explain away the
di fferences based on confabulation. (PCR 45 646-48; PCR 46 750-
57).

22 Dr. Lipman was used to help Udell decide whether to
present the PET scan conducted on Kearse, knowing the State had

contracted with Dr. Mayberg. It was determ ned that the PET
scan did not yield anything helpful to the defense, thus, Udel
did not present it and the State did not <call its expert.

(PCR. 45 638-41).
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deci sions do not constitute ineffective assistance of counsel if
alternative courses have been considered and rejected and
counsel 's deci si on was r easonabl e under t he nor ns of

prof essi onal conduct”). See Ferguson v. State, 593 So.2d 508,

510 (Fla. 1992) (finding counsel's decision to not put on nental
health experts to be "reasonable strategy in light of the
negative aspects of the expert testinony" where experts had
i ndi cated defendant was nalingering, a sociopath, and a very

dangerous person). See also State v. Bolender, 503 So.2d 1247,

1250 (Fla. 1987) (holding that "[s]trategic decisions do not
constitute ineffective assistance if alternative courses of
action have been considered and rejected"). No deficiency has
been establi shed.
Moreover, from the foregoing, it 1is clear that Udel

i nvestigated Kearse’'s case thoroughly. He contacted famly and
friends, obtained docunentary support, hired nmental health
professionals to evaluate the defendant, and assisted wth
devel oping defense strategies given the evidence and the
antici pated response for the prosecution. He al so provided his
experts with the necessary access to his client, information
provi ded by other experts and/or professionals who knew Kearse,
and with background supporting docunentation. These experts
testified that Kearse was not nentally retarded, but suffered

from FAE, conf abul at ed his version of events, was not
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mal i ngering, had mld brain dysfunction, auditory difficulties,
behavi oral problens, and was indecisive, insecure, defensive,
wth a tendency to be hyperactive and react w thout thinking.
Kearse’'s expert offered two statutory nental health mtigators
applied: (1) Kearse was suffering wunder extrene enotional
di sturbance at the time of the crime and (2) due to his
enotional disturbance, Kearse was substantially incapable of
conform ng his conduct to the requirenents of the aw. Not only
did Udell’'s actions in this case fall wthin the w de range of

prof essi onal conduct as defined by Strickland and W ggins, but

the hiring of nental health professionals, Drs. Petrilla and
Li pman, and their thorough testing conplied with the dictates of

Ake v. Cklahoma, 470 U.S. at 76-85 (holding state nust provide

i ndi gent defendant access to nental health assistance once
prelimnary show ng nmade that nental health is at issue).
Furthernore, no prejudice has been shown as Kearse has not
shown that Udell’s experts did not present the avail able nental
health mtigation;, Kearse’'s new experts did not disagree wth
the findings of the original mental health experts presented at
trial. Kearse has not cone forward with any testinony which

shows prejudice. Kearse's new experts® either woul d support the

22 Dr. Cown, Dr. Friedman (Dr. Lipman had reported Dr.
Friedman’s conclusion in 1996), Dr. Dudl ey, and Dr. Hyde.
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findings of Drs. Petrilla or Lipman® or would undercut them and

detract from the original defense strategy.® Wiile the new

24 Dr. Crown agreed with the findings of the defense experts
i ncluding those who had eval uated Kearse in grade school or for
the prior penalty phase. He was not nentally retarded, but has
neur opsychol ogi cal deficits. Dr. Crown does not disagree with
either Dr. Dudley or Dr. Hyde, two of Kearse’'s new doctors.
(PCR. 45 671-72, 680-82, 699-700).

Dr. Friedman, a defense clinical psychologist, testified
that Dr. Lipman had contracted with himto review this case. He
agreed that his report was given to Dr. Lipmn, who then
testified from that report in Kearse's 1996 penalty phase. In
the evidentiary hearing, Dr. Friednman reiterated his 1996
findings that Kearse was not malingering (PCR 403, 413-14, 426-
34, 463). Li kewi se, Dr. Lipman, the neorupharnmacol ogi st who
testified for the defense in 1996, reaffirmed his prior
conclusion that Kearse suffered from Fetal Al cohol Effects and
that Dr. Friedman had determined that Kearse had not been
mal i ngering. Although Dr. Lipman clainms he asked for additional
expert assistance, he admtted contracting experts on his own,
bei ng overwhel ned by Udell w th docunentation, know ng what eye-
W tness, Pendleton, reported and being able to opine about
Kearse’'s conditions. Dr. Lipnman averred that he saw nothing new
whi ch woul d change his opinion. (PCR 47 942, 946-49, 951, 965-
68, 974) Clearly, these experts offered nothing the 1996 penalty
phase jury did not hear and reject.

2 Dr. Dudley, a psychiatrist hired by postconviction
counsel, confirnmed Kearse did not have Fetal Al cohol Syndrone,
but could have Fetal Alcohol Effect. (PCR 48 1018, 1023-24,
1040-41) . He found Kearse depressed, with | ong-standing
cognitive difficulties, synptomatic for Post-traumatic-Stress
Di sorder (“PTSD’), and appearing to have Attention Deficit
Hyperactivity D sorder. (PCR 48 1041-43). VWiile Dr. Dudley
found Kearse appreciated the crimnality of his conduct, he did
not believe Kearse could conform his conduct to the requirenents
of the law (this mtigator was offered by Dr. Petrilla in the
1996 penalty phase). Provenzano v. Dugger, 561 So. 2d 546 (Fl a.
1991) (finding no basis for relief by mere fact that defendant
has found an expert who can offer nore favorable testinony).
However, the doctor admtted Kearse had a history of conduct
di sorder, and recognized Drs. Desai and Crown had made such a
di agnosis. In fact, Kearse had been arrested 13 to 14 tines for
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doctor’s testinony is relatively consistent wth the 1996
opi nions offered the jury, sonme of the testinony is in conflict,
t hereby, adding further support to the the State’' s expert, Dr.
Martell. To the extent the experts disagree with Dr. Martell’s
concl usi ons, such does not matter. In fact, even if Kearse had
found a new expert to give him additional nental health
mtigation, such would not underm ne confidence in the
proceedi ng necessitating a new penalty phase. In Danren v.
State, 838 So.2d 512, 517 (Fla. 2003), this Court reviewed the
defendant’s recent discovery of an expert to testify about

“potential brain damage” and reasoned that the finding of a new

such crinmes as burglaries and robberies between the ages of
ei ght and ei ghteen. Dr. Dudley admitted that the nightmares
upon which he based his diagnosis of PTSD were self-reported for
first time here. (PCR 48 1059, 1062-63, 1071-77, 1097). Such
adm ssions undercut the wvalue of Dr. Dudley conclusions.
Further, nmerely because a new doctor is found, does not call
into question the prior representations especially where the new
doctor aggress with nuch of wvhat the original experts offered

See Asay v. State, 769 So.2d 974, 986 (Fla. 2000) (reasoning
that first expert’s evaluation is not |ess conpetent nerely
upon the production of conflicting evaluation by another
expert); Jones v. State, 732 So. 2d 313, 320 (Fla. 1999)(sane);
Correll v. Dugger, 558 So. 2d 422, 426 (Fla. 1990) (sane).

Kearse’s final expert, Dr. Hyde, a neurologist, noted
i ndi cators of brain dysfunction, learning disability, ADHD, and
devel opnmental dysfunction. (PCR 51 1441, 1448-52). He never
heard of Fetal Al cohol Effect, but thought it could be a
“shorthand” nethod of discussing the effects of al cohol exposure
in utero. (PCR 51 1455-56). The record reflects nuch of this
was discussed in the 1996 penalty phase. It does not establish
prejudice arising from counsel’s actions. See Jones, 845 So.2d
at 67-68; Danren v. State, 838 So.2d 512, 517 (Fla. 2003); Asay,
769 So.2d at 986; Jones, 732 So.2d at 320.
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doctor “does not equate to a finding that the initial

investigation was insufficient.” See Asay v. State, 769 So.2d

974, 986 (Fla. 2000) (finding defense counsel’s investigation of
mental health mitigation was reasonabl e and counsel could not be
declared inconpetent “nmerely because the defendant has now
secured the testinony of a nore favorable nental health

expert."); Reneta v. Dugger, 622 So.2d 452, 455 (Fla. 1993)

(finding sentencing process was not wunderm ned where original
ment al health expert’s testinony would not have been
significantly different irrespective of the new evidence);

Johnston v. Dugger, 583 So. 2d 657, 660 (Fla. 1991) (affirmng

rejection of new nental health opinions where original opinion
was unchanged and evi dence contradi ct ed new eval uation).

The records reveal, Kearse has not shown either deficiency
or prejudice arising form Udell’s representation. Al'l Kearse
has offered is disagreenment with the strategy Udell followed and
di sappointnment that Dr. Martell’s opinion was relied upon to
reject the statutory nental mtigation offered in the second

penal ty phase. See Stewart v. State, 801 So.2d 59, 65 (Fla.

2001) (finding "[c]lains expressing nere disagreenent with trial
counsel's strategy are insufficient.”); Occhicone, 768 So.2d at
1048 (opining "[c]ounsel cannot be deened ineffective nerely
because current counsel disagrees with trial counsel's strategic

deci sions. Mdreover, strategic decisions do not constitute
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ineffective assistance of counsel if alternative courses have
been considered and rejected and counsel's decision was
reasonabl e under the norns of professional conduct."); Rose v.
State, 675 So.2d 567 (Fla. 1996) (holding disagreement wth
defense counsel's strategy was not ineffectiveness); Cherry v.
State, 659 So.2d 1069 (Fla. 1995) (concluding standard is not
how current counsel would have proceeded in hindsight). Neither
contention gives rise to a basis for postconviction relief.

Kearse has not carried his burden under Strickland and W ggins.

Rel i ef was deni ed properly.

C. Decision not to present negative aspects of the
victims work history - In rejecting this claim the court
r easoned:

Kearse clainms that counsel was ineffective during the
guilt phase and the second penalty phase for failing
to present evidence of Oficer Parrish’s prior
m sconduct and difficulties in dealing wth the
public. Kearse contends that Parrish had a history of
dealing with the public in a threatening and erratic
manner that could have provoked Kearse during the
traffic stop. Kearse avers that had counsel
adequately investigate all of the conplaints against
Parrish and obtained the docunentation of Parrish's
deficient performance, counsel could have underm ned
the State’s theory that Parrish was killed wthout
provocation during the traffic stop. However, Kearse
does not allege any actual provocation by Parrish
during the traffic stop. And at the evidentiary
hearing, Kearse presented no evidence of actua
provocation by Parrish during the traffic stop.

It is uncontested that during discovery Udell obtained

copies of citizen conplaints filed against Parrish and
that Udell did not obtain copies of Parrish’s

44



personnel file or internal affairs file. (PCR 42-44,

48, 50). It is clear from the evidence presented at

the evidentiary hearing that Udell decided not to
pursue the strategy of wvilifying the officer/victim
after revi ew ng citizen conpl ai nts, i nformati on
obtained by defense investigators on the <citizen
conplaints, and interviews with sonme of the citizens
that filed the conplaints. Udel | conpared the
strength of citizen conplaint evi dence agai nst

Kearse’s confessions and Rhonda Pendleton's eye
W tness testinony describing Parrish’s conduct during
the traffic stop where Pendleton testified that

Parrish was polite and did not abuse Kearse, and where
both Kearse and Pendleton reported that Parrish was
going to let Kearse |leave on his own recognizance if

Kearse would give Parrish his correct nanme. (1ROA
1458-70; 2ROA-T 1641, 1660-60, 1847; PCR 42-57)

As to the citizen conplaints, Udell acknow edged t hat
the conplaints revealed that Parrish had been
aggressive in the past in dealing with citizens with
some racial overtones. However, Udell testified that
he made a strategic decision not to use the conplaints
to vilify Parrish because sone conplainants were
unwi lling to testify and the circunstances of the
conplaints were insufficient to overcone juror
synpathy for the officer/victim Udel | reasoned that
the jury was likely to |look at the conplaints as part
of an officer doing his job, recognizing that not
everyone is going to like a police officer. Udel |
believed that this type of evidence would backfire
especially in Indian River County, a venue based on
Udel | ’s experience where the jury wuld be nore
synpathetic to the deceased officer. (PCR 52-54, 56-
57, 299-305.)

The Court finds Udell’s assessnent of this conplaint
evidence credible and reasonable where conplaint
W tnesses, Tracy Davis and Eric Jones, testified at
the evidentiary hearing to conplaints of Parrish's
m sconduct during traffic stops, where the conplaints
wer e i nvesti gated by t he Fort Pi erce Pol i ce
Departnent, where the conplaints were determ ned to be
unf ounded, and where Davis and Jones ultimately paid
traffic citations issued by Parrish w thout contest.
(PCR 375-399, & 880-926.) Further, the Court finds
Udell’s concern about a Jlack of credibility of
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conpl ai nant, Benjanmn Lewis, supported by the facts
that Lewis was detained by Parrish due to suspicious
circunstances and by Lew s’ confession that he had
been arrested for nurder, aggravated assault on a
police officer, and convicted of carrying a conceal ed
firearm And, the Court finds Udell’s assessnent that
the Martin s conplaint was weak supported by the fact
that the wife admtted that her husband may have
provoked an incident involving Parrish at the K Mrt,
and where Captain Price had investigated and
exonerated Parrish. (PCR 313-315.) Therefore, in
light of Udell’s consideration of alternatives, and
absent stronger evidence of Parrish’s prior m sconduct
and absent evidence that Parrish abused Kearse during
the traffic stop in this case, the Court finds tria
counsel’s strategy not to pursue the victim
vilification defense reasonable. State v. Bol ander,
503 So.2d 1247, 1250 (Fla. 1987.)

During the evidentiary hearing, Kearse sought to admt
evidence of Parrish’s alleged racial bias in dealing
with mnority citizens. The Court permtted Kearse to
proffer the testinmony of CCRC investigators, Stacy
Brown and N cholas Atkinson. The testinony was
offered to relate was Pastor Lacy Newton had reported
to Atkinson concerning Parrish’s alleged racial bias.

At the hearing, the Court reserved ruling on adn ssion
of the testinony of the CCRC investigators. (PCR 704-
05.) The Court now rules that the proffered testinony
is inadmssible hearsay in this postconviction
proceedi ng, and thus, the Court did not consider the
testinony in ruling on Kearse’'s postconviction clains.

See Randaoph v. State, 863 So.2d 1051, 1062 (Fla.
2003) (recognizing there was no error in ruling
affidavits os unavail able w tnesses were inadm ssible
hearsay as the rules of evidence apply in such
pr oceedi ngs) . Cf. Kokal v. State, 901 So.2d 766, 775
(Fla. 2004) (recognizing that rules of evidence apply
i n postconviction cases).

Lastly, the Court finds no prejudice where counsel
failed to obtain Parrish’ s personnel and internal
affairs files. Parrish’s personnel records contained
eval uati ons which noted areas that needed i nprovenent
including: (1) dealing with the public, although he
got along well with fellow officers; (2) know ng rul es
and regulations; (3) learning to use discretion; and
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(4) noting Parrish was excitable, but anticipating
experi ence would change that. The record contained a
one-day suspension of Parrish or leaving his service
revolver in his cruiser. An evaluation closer to the
time of the traffic stop noted satisfactory job
per f or mance. Further, the file contained other
positive material concerning Parrish’s performance
that the State could have used to rebut any clains of
m sconduct. (PCR 42-57.) Thus, the Court finds no
prej udice where counsel failed to obtain and consider
these records prior ro naking a strategi c deci sion not
to pursue a strategy vilifying Parrish

(PCR 37 5717-19). The court’s ruling should be affirnmed as
Udel | s decision not to present such evidence was pure strategy
whi ch was developed after an investigation, although not an

exhaustive one. See Strickland, 466 U. S. at 690-91 (stating

“[s]trategic choices made after |ess than conplete investigation
are reasonable precisely to the extent the reasonable
pr of essi onal j udgnent s support t he limtations on
i nvestigation.”).

Wth regard to the conplaints obtained by the defense pre-
trial, Udell recognized that they revealed Parrish had a “hair

trigger tenper” with some racial overtones.?® In addition to

26 puring the evidentiary hearing, Kearse proffered that

testinmony of Stacy Brown and N cholas Atkinson, investigators
for CCRC The <court determned that such testinony was
i nadmi ssi bl e hearsay. Such is supported by Randolph v. State,
853 So.2d 1051, 1062 (Fla. 2003) (recognizing there was no error
in ruling affidavits of unavailable w tnesses were inadm ssible
hearsay as the rules of evidence apply in such proceedings). Cf.
Kokal v. State, 901 So.2d 766, 775 (Fla. 2004) (recognizing that
rules of evidence apply in postconviction cases). However, even
if the evidence should have bee considered by the court, no
prejudice can be shown. Irrespective of Parrish’s alleged
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getting the conplaints, Udell corresponded with others to obtain
nore information about Parrish’s aggressiveness. Udel I chose
not to use this information because, in the end, the w tnesses
would not conme through for the defense; the w tnesses, “when
push canme to shove everybody backed off what they said.” They
admtted to Udell the incidents were not as bad as initially
suggest ed. While Udell had sonme w tnesses under subpoena, he
waited until trial to nmake the final decision not to call them

Udel | al so considered the guilt phase evidence,? the inpact the

raci al feel i ngs, t he encount er with Kear se was
prof essional /polite up wuntil the time Kearse took Parrish's
weapon and shot him 14 tines. Not only did Rhonda Pendl eton
note that Parrish was not abusive, but Kearse also admtted
this. (1R 1458-70; 2R T 1641, 1660-63, 1847).

2’ puring the evidentiary hearing, Udell reiterated that

Kearse never had a true claim of self-defense and if he had
tried to offer the defense, it “would not fly” as it was not
supported by the evidence or jury instructions. Udel

considered arguing an “inperfect self-defense,” but in analyzing
all the evidence, and assumng it would all conme into evidence,
Udell reiterated that he did not think it would reach the
“tipping point” where the information would be helpful in the
guilt phase. (PCR 46 777-78). He assessed whether the jury
would ook at the conplaints as part of an officer doing his
j ob, and recogni zing that not everyone is going to |ike a police
of ficer. Had Udel | pursued the conplaint strategy, he
recognized there was a possibility the State would present
positive facts about Parrish contained in the personnel file.

(PCR 46 777-82). In fact, Parrish’s personnel file did contain
a Meno of Commendation showing he had stopped a juvenile from
commtting suicide by diffusing the situation. This type of

positive information was sonething Udell feared and knew woul d
have been adm ssible. (PCR 46 782-83).
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evi dence woul d have on the penalty phase, ® and that there were
reports in the file showing the conplaints were unfounded, or

the wtnesses were of questionable veracity.? Hs final

28 Udell considered whether this type of evidence would
backfire on the defense for vilifying a police officer/victim
Udel | recognized a deceased officer is a synpathetic character,
and in making this decision, he considered the venue of the
case. He recognized that the decision mght be different in New
York, Boston, Philadel phia, or even Wst Pal m Beach. However,
the case was in Vero Beach, Indian River County and he did not
feel he had enough evidence to go forward to convince such a

jury to think ill of Parrish. (PCR 46 777-80). Moreover, Rhonda
Pendl eton, the eye-witness/friend riding with Kearse, testified
that Parrish was polite. Also, there was evidence the State

could offer to show that Parrish was going to let Kearse |eave
on his own recognizance, if he would give his correct nane.
Pendl eton testified that Parrish went back and forth to his
cruiser, told Kearse he would let himgo if he would just give
his correct nane because he did not want to do the paperwork for
a suspended |icense. She averred Parrish did not abuse Kearse.
In fact, Kearse confirned Parrish told him he would Iet him go
with just three tickets if he would give his correct nane. (1R
1458-70; 2R T 1641, 1660-63, 1847).

29 Li kewi se, Udel|l voiced concern that if he called Benjamin
Lewws to testify about a conplaint filed against Parrish, the
evidence would show that when Parrish stopped Lewis, he was
carrying a large black bag and wearing gloves. Al so, the
evi dence revealed that Lewis told Parrish it was none of his
busi ness, and confessed he had been arrested for nurder, had
shot at an officer, but mssed. Such was confirnmed by the 911
Operat or when Parrish asked for verification. He | earned Lew s
had been arrested for nurder, aggravated assault on a police
officer, and convicted of carrying a concealed firearm Udel |
was concerned he would |l ose the battle as to whether Parrish was
a good or bad officer regardless of the truth. (PCR 46 784-86).

Udell testified about the conplaint from the Martins
regarding an incident at K-Mart involving Parrish. He noted
there was nothing so egregious about their conplaint, and also
recogni zed Ms. Martin admtted her husband’ s conduct was nore

offensive than Oficer Parrish’s. M. Mrtin had started to
curse and called Parrish a “pinhead.” The conplaint did not go
far enough for Udell to put it on in the penalty phase as
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anal ysis was that the conplaints were not beneficial, and would
do nore harm than hel p.*® (PCR 44 525-29; PCR 46 772-76). Udell
also reviewed Parrish’s personnel file at the evidentiary
hearing, and reported that the evaluations had inproved to
satisfactory regarding dealing with the public. One noted
Parrish was an asset to the police departnent, and that he was
al ways working at 100-percent on the street. The file indicated
that Parrish donated tine to serve on the Honor Guard. (PCR 310-

11). \Wen the value of the evidence contained in the personne

mtigating. Moreover, Captain Price had investigated and
exonerated Parrish. (PCR 46 786-88).

30 udell chose not to call the witnesses because they were

unwi I ling to cone forward or what they were willing to say “just
didn’t reach that tipping point where we felt it would help.”
Continuing, Udell testified: “No doubt, it was a strategy
decision ... if youre going to slama victim you' d better be
able to pull it off. And the strategy was we just weren’t gonna
pull it off based on what we had.” Udell’s decision was based

on the “sumtotal of here’s what we’'ve got, here’ s what we know
they’re willing to say, and based upon that it just would hurt

nore than help.” As Udell explained, it was not that all
witnesses were unwilling to testify, just that their testinony
did not reach “the tipping point” to be helpful. He noted that

even with the personnel file, he could not say he would have
made a different decision. He recognized the difference between
a police officer’s testinony and that of a witness who had a
grudge against an officer (PCR 44 525-29, PCR 45 606-07; PCR 47
772-77). A strategy of vilifying the victim was al so undercut
by Kearse's confession and Pendl eton’s testinony, both of which
were taken into consideration by Udell. Kearse made a series of
statenments trying to make Parrish look |ike the aggressor, but
Parrish was not the aggressor. It was Udell’s opinion that this
type of argunent could backfire in a capital case. Vilifying
the victimis a strategy he has used, but it works only if the
defense has evidentiary support; Udell did not have evidentiary
support for the claim (PCR 46 751-52).
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file and conplaint reports is considered in conjunction with the
negati ve aspects of the defense w tnesses suggesting Parrish was
aggressive in their encounters (PCR 309-15, 375-97; 739-74, 864-
24), Udell mmde a reasoned conclusion it would harm the defense
nmore than assist it. Wt hout question, the positive notations
in Parrish’s file and the crimnal and/or belligerent attitude
of sonme of the conplaint wtnesses created a “doubl e-edged
sword” for the defense.

The above evidence supports the court’s finding that Udel
rendered effective assistance of counsel. He investigated the
i ssue, assessed the nerits of using such evidence in light of
the facts of the case, the venue in which the case was being
prosecuted, and the strength of the evidence to be offered. It
al so shows that the portion of the personnel file Udell did not
obtain would not have altered his strategy and resulted in no

prejudi ce to Kearse. Rel i ef nust be denied. See QCcchicone, 768

So.2d at 1048 (reasoning "[c]ounsel cannot be deened ineffective
nmerely because current counsel disagrees with trial counsel's
strategi c deci sions. Mor eover, strategic decisions do not
constitute ineffective assistance of counsel if alternative
courses have been considered and rejected and counsel's deci sion
was reasonable wunder the norns of professional conduct.");
Bol ender, 503 So.2d at 1250 (holding "[s]trategic decisions do

not constitute ineffective assistance if alternative courses of
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action have been considered and rejected"). Udell fulfilled his
professional responsibility by assessing this evidence after
i nvestigation, and determning it would not be useful, and even
m ght open the door to evidence which would undercut the
mar gi nal value of claimng Parrish was the aggressor.

"Counsel cannot be deened ineffective nerely because
current counsel di sagrees wth trial counsel's strategic
deci sions. Moreover, strategic decisions do not constitute
ineffective assistance of counsel if alternative courses have
been considered and rejected and counsel's decision was
reasonabl e under the nornms of professional conduct."” GOcchicone
768 So.2d at 1048. Kearse's evidentiary hearing presentation of
W tnesses who would testify about Parrish’s aggressiveness does
not sustain his ineffective assistance claimas it cannot arise
from counsel’s failure to present evidence which would have a

negative effect on the defense. See Stewart v. State, 801 So.2d

59, 65 (Fla. 2001) (finding "[c]lainms expressing nere
di sagreenent with trial counsel's strategy are insufficient.");

Cherry v. State, 659 So.2d 1069 (Fla. 1995) (concluding standard

is not how current counsel would have proceeded in hindsight).

Cf. Carroll v. State, 815 So.2d 601, 614-15 & n. 15 (Fla. 2002);

Asay v. State, 769 So.2d 974, 988 (Fla. 2000); Ferguson .

State, 593 So.2d 508, 510 (Fla. 1992); Medina v. State, 573

So. 2d 293, 298 (Fla. 1990). Relief nust be deni ed.
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D. Udell’s preparation and decisions related to

presentation of lay w tnesses - Here, Appellant conplins that

the <court should have found counsel rendered ineffective
assistance in preparing or cross-examning lay wtnesses: (1)
allow ng Kearse to nention he lived on death row, (2) having
Panel a Baker testify about Kearse’'s juvenile infractions; (3)
Peggy and Ernest Jacobs; (4) Derrick Dicerson and Rhonda
Pendl eton regarding Kearse's residence and relationship wth
Pendl eton (pg 5713). (IB 33-34). Not only are the court’s
factual findings supported by the record, but the |ega
concl usions conmport with the requirenents of |aw This Court
shoul d affirmthe denial of postconviction relief.

The trial court addressed the <challenges to Kearse's

testi nony and that of Pamal a Baker together, finding:

Kearse clains that counsel was ineffective for failing
to adequately prepare Kearse and Panela Baker to
testify at the second penalty phase. As a result of
counsel’s deficiencies, Kearse contends that he
i nproperly disclosed that he already lived on death
row and that Baker testified at |ength concerning
Kearse’s juvenile infractions, facts that wer e
ot herw se i nadm ssi bl e.

As to Kearse's disclosure that he already lived on
death row, the record is clear that Kearse's answer
was unresponsive to Udell’s question about where
Kearse had been incarcerated prior to his 1991 arrest
for Oficer Parrish. (2ROA-T 1833-34). Thus, Udel

was not expecting Kearse to answer as he did. (PCR

296) . Therefore, Kearse has failed to denobnstrate
taht Udell was deficient in preparing Kearse to
testify.
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Wth respect to Baker’s testinony about Kearse's
juvenile infractions, at the evidentiary hearing Udel

expl ained that the evidence would cone in eventually
as a result of the State’'s right to cross-exam ne on
mental mtigation testinony. So, finding Baker to be
a good wtness in the past and Kearse's biggest
advocate, Udell prepared her with her peior testinony,
and permtted Baker to testify in narrative form to
under | yi ng facts i ncl udi ng t he juvenile
infractions. FN5 Udell determned that it would be
better to bring the evidence in on direct exam nation
through a wtness favorable to Kearse who could
support the testinony of other nental health experts.
(PCR 296-99). Thus, the Court finds that Udel

consi der ed alternatives and made a reasonabl e
strategic decision in the presentation of Baker’s

testi nony.
FN5 Baker’'s testinmony is summarized in Clains IIl and
IV, infra.

(PCR 37 5715-16). Both decisions should be affirned.
The followi ng exchange took place in the second penalty
phase while Udell was questioning Kearse:

Q 1991 vyou were arrested for Kkilling Oficer
Parrish; correct?

A. That's correct sir.

Prior to that you had been in prison?

Q
A. Yes, sir.
Q Where had you been incarcerated?

A. | ve been incarcerated at Rayford. (sic) | went
that like in ‘91. | was incarcerated at FSP, Florida
State Prison, back there on death row. W noved from
death row over at FSP back in ‘92. W noved over a
unit prior to not having enough space. So they noved
us over the U and that’s where we basically seated
until we’'re taken over to unit by execution.

Q | want to back you up. I want to take you to
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January, ‘91. January of ‘91 where were you |iving?

A | was living at 1611 North 19th Street.

Q Ckay. Was that in Fort Pierce?

A. Yes.

Q How | ong had you been living there prior to the
night of the incident wwth Oficer Parrish?

A. | would say about a year and a half.

Q Let’s back up. The incident with Oficer Parrish
that you' ve heard all the testinony about was January
18th of -- or 19th of 1991, sound about right?

A. That’s right.

Q Okay. And on that night whose house were you at
during the day?

A | was at nmy nother’s, 1611 North 19th Street.

Q Ckay. Later that day did you go over to the
resi dence where you were subsequently arrested?

A. I went over to Rhonda Pendl eton’ s house,
basically, Derrick’s nother’s.

(2R T 1833-34) (enphasis supplied). From this exchange, it is
clear Udell was asking where Kearse lived before the 1991
hom cide, not after the conviction. Udel | was not expecting
Kearse to answer as he did. (PCR 46 769-70). Wthout question

it was Kearse’'s error to inform the jury about death row, not
Udel |’ s. Kearse has not shown deficient performance as the
court so concl uded.

Wth respect to Udell’s decision to call Panela Baker to

testify about Kearse's juvenile history, Udell explained that he
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met with her several times,3 that the juvenile history testinony
was going to be presented eventually, and he thought it better
that it conme on direct examnation. (PCR 46 770-72). Baker
testified that at eight years of age, Kearse had stolen a
bicycle and had been referred to her. Gven the nenta

mtigation defense, the State was going to be allowed to cross-
exam ne Baker and other experts regarding Kearse's prior
troubles as they related to nental problens. Once the nental

health experts were presented, Kearse’'s crimnal background was
going to be adm ssible. Moreover, the crimnal history, as
discussed by Dr. Petrilla could be characterized as “not
significant.” Udel | reasoned that the jury should hear the
underlying facts which led to the nurder. (PCR 298-99). See
Bol ender, 503 So.2d at 1250 (holding "[s]trategic decisions do
not constitute ineffective assistance if alternative courses of
action have been considered and rejected") Such is a
pr of essi onal , and r easoned strat egy whi ch nmeet s t he

constitutional dictates of Strickland. Kearse has not shown any

31 Udell nmet with Baker on several occasions and found Baker
to be Kearse's “biggest advocate”; she was a good witness for
t he defense because she knew the nental health term nology and
Kearse’'s history. Al so, Udell provided Baker with her prior
testinony, although she was not the type of w tness who needed a
| ot of preparation. (PCR 46 772). A review of Baker’s testinony
establishes that she was prepared on all aspects of Kearse's
life history. (2R-T 1990, 1997-2004, 2014, 2018-20, 2023-33,
2037-40, 2047, 2052, 2054-56, 2061-63, 2075-76, 2086-87, 2095,
2113- 14, 2121-24 2134.
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deficiency in Udell’s performance.

Furthernore, he cannot say that had Udell not prepared
Baker or elicited the information from her that he did, a life
sentence would have been obtained given the basis for the

aggravation found.?3? Clearly, it was Kearse’'s actions on the

32 The rejection of the statutory mental heath nmitigator of
extreme nmental/enotional disturbance and ability to conform
conduct to the requirenents of |aw were substantially inpaired
was based on the foll ow ng anal ysis:

Each of these possible mtigating factors nmnust be
considered in two ways: first, on the basis of the
ext ensive psychol ogi cal evi dence present ed, and
second, in light of the evidence regarding the
def endant’s conduct at the tine of the offense

There is no doubt but that defendant grew up in bad
ci rcunst ances. Hs childhood and early famly
training were horrible. The evidence does not
establish the defendant has organic brain danage from
any source including fetal alcohol syndrone. He
obviously has sone personality disorders and has
i ndul ged in bad conduct all of his life. Wil e the
experts who testified disagree, the court finds that
any nental or enotional disturbance was not “extrene.”

The evidence shows that defendant exhibited a clear
t hi nki ng process throughout the crimnal episode. He
lied to the officer about his name to the extent that
the officer nmade several attenpts to verify it in
different forns. Wen this failed, defendant had
presence of mnd to take the officer’s pistol. He
fired fourteen shots in several groups wth pauses in
bet ween during which the officer begged for his life.

He then thought to keep the pistol with his

fingerprints on it and to later hide it. He nade an
effort to conceal the autonobile. When questi oned
after the offense, he led the officers on a wld goose
chase for the pistol. This evidence shows defendant’s

ability to appreciate the crimnality of his conduct,
to make conscious choices about the conduct, and to
purposely engage in the crimnal activities. The
Court finds that neither of these two statutory
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night of the «crinme, irrespective of his nental/enotiona
di sturbance which caused the rejection of the mtigation.
Baker’s testinony hel ped other experts support their opinions,
however, it was Kearse's actions which undercut the statutory
mental mtigation. It has not been shown, as required by

Strickland, that absent testinony about his juvenile infractions

or prior incarceration of death row, the sentence would have
been life. Relief nust be deni ed.

Peggy and Ernest Jocobs - Kearse points to affidavits Peggy

and Ernest submitted to postconviction counsel to support his

contention that Udell did not prepare them correctly. However ,
Kearse does not follow this up with any discussion of prejudice.

As such the claimis legally insufficient under Strickland and

both deficiency and prejudice mnust be proven by Kearse.
Moreover, it appears that the affidavits were submtted wth
respect to the claim that the nental health doctors were not
prepared properly, and the court considered these affidavits
with respect that claim along with the Fetal Alcohol Effect
di agnosis. There the court concluded that while the affidavits
were new information for postconviction nental health experts to

consider, no ineffective assistance of counsel was proven

mtigating factors has been proven by the greater
wei ght of the evidence.

(2R R 707-08) (enphasis supplied).
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because there were no docunents supporting the previously

rejected clains of Fetal Al cohol Syndrone, organic brain danmage,

or

its argunent addressed in CaimlB.

Alleged failure to properly cross-exan ne Pendleton

mental retardation. The State incorporated and relies upon

and

Derrick Dickerson - These clains are in part | egal l'y

insufficient, and neritless as the court found:

Kearse clainms that counsel was ineffective for
failing to cross-exam ne Derrick Dickerson and Rhonda
Pendl eton at the notion to suppress hearing. Kear se
contends that he lived with Derrick Dickerson, had a
relationship wth Phonda Pendleton, and that the
police coerced Dicerson and Pendl eton to consent to a
search of the residence where Kearse was arrested.
Kearse avers that he had a reasonable expectaion of
privacy at the Dickerson hone and therefore the
evi dence shoul d have been suppressed.

The record is clear that police arrested Kearse at the

D ckerson residence w thout a warrant. However, the
trial court found probable cause for the arrest due to
exi gent ci rcunst ances. Therefore the  physical

evi dence and Kearse’'s confession remain adm ssible.
Kearse, 662 So.2d at 684. Further, th rcord shows
that Kearse admtted that he did not Ilive at the
D ckerson residence (1718 Avenue K) at the tone of his
arrest, Kearse was living at his nother’s home (1611
North 19" Street), and Kearse did not have a ronmantic
relationship with Pendl eton. (1ROA-T 104, 1484; 2ROA-T
1833- 34; PCR 295-96). Thus, Kearse fails to
denonstrate deficient performance and prej udice.

Kearse clains that counsel was ineffective for failing
to cross-exanm ne Rhonda Pendleton concerning her

relationship wth Kearse. Kearse contends that
Pendl eton testified that she was not Kearse’s
girlfriend. Kearse avers that this testinony was of

guestionabl e veracity but fails to allege any facts in
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support of this claim and fails to denonstrate how

this testinony could have been used for inpeachnent

pur poses. Further, this claimis in contradiction of

Kearse’'s statement to Udell that Kearse and Pendelton

were not dating. (2ROA-T 1484; PCR 295-96.) Thus, the

Court finds this claim nerely conclusory and legally

insufficient....
(PCR. 37 5713).

Al t hough he had the opportunity at the evidentiary hearing,
Kearse failed to present any evidence to support his allegations
that he lived with Dickerson at the location of his arrest, had
a boyfriend/girlfriend relationship with Pendl eton, or that the
police coerced Dickerson and Pendleton to consent to the search

of the residence. As such, the court cannot be faulted for

rejecting this unsupported claim See Onen v. State, 773 So.2d

510 (Fla. 2000) (affirmng denial of relief where defendant
wai ved claim when he failed to produce any evidence in support
of claim. Mor eover, the record establishes that Kearse |ived
with his mother on the night of his arrest.®* As such, neither
deficient performance not prejudice resulted as defined by

Strickland. The court’s ruling should be affirned.

33 I'n the second penalty phase, Kearse adnmitted he |ived at
his nother’s honme (1611 North 19th Street), an address different
than the one where he was arrested (1718 Avenue K). (1R 95-
96104-09; 2R-T 1833-34).
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CLAIM I |
KEARSE S EVI DENCE RELATED DR. DANI EL MARTELL
DOES NOT QUALI FY  AS NEWLY DI SCOVERED
EVI DENCE NECESSI TATI NG A NEW  TRI AL
(restated)

Kearse points to certain orders and correspondence rel ated
to an incident that arose out of a United States District Court,
District of New Mexico case against Everett Spivey to conplain
that he has newly discovered evidence that the State s nental
health expert, Dr. Daniel Martell was biased in favor of the
State.® Such evidence, Kearse subnits, even if offered only as
i mpeachnment, would produce a difference sentencing result and
the court erred in not granting relief. The State di sagrees.

In discussing the standard of review for clains of newy
di scovered evidence, this Court has stated:

In reviewing the trial <court's application of the
new y di scovered evidence rule, this Court applies the

foll ow ng standard of review

As long as the trial court's findings are
supported by conpetent substantial evidence,

"this Court wll not substitute its own
judgnment for that of the trial court on
guesti on of fact, i kew se of t he

credibility of the witnesses as well as the
weight to be given to the evidence by the
trial court."

Mel endez, 718 So.2d at 747-48 (quoting Blanco, 702

34 Bel ow, Kearse had al so argued that the video tape of Dr.
Martell’s interview of Kearse was newly discovered evidence of
bi as. Kear se has abandoned that issue here, and thus, it wll
not be addressed.
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So.2d at 1251).

Rogers v. State, 783 So.2d 980, 1003-04 (Fla. 2001). See

Li ght bourne v. State, 841 So.2d 431, 442 (Fla. 2003) (affirmng

denial of postconviction relief based on conclusion court’s
finding defendant had “not established a reasonable probability
that a life sentence would have been inposed is supported by
conpetent, substantial evidence.”).

In order to prevail on a claimof newy discovered evidence
two requirenents nust be net by the defendant:

First, in order to be considered newy discovered, the
evi dence "nust have been unknown by the trial court,
by the party, or by counsel at the time of trial, and
it nust appear that defendant or his counsel could not
have known [of it] by the use of diligence."” [c.o0.]

Second, the newly discovered evidence nust be of such
nature that it would probably produce an acquittal on
retrial. [c.o] To reach this conclusion the tria
court is required to "consider all newly discovered
evi dence which would be admi ssible" at trial and then
evaluate the "weight of both the newly discovered
evi dence and the evidence which was introduced at the
trial." [c.o0.]

Jones v. State, 709 So.2d 512, 521-22 (Fla. 1998). See Ml endez

v. State, 718 So.2d 746 (Fla. 1998). When considering the
evidence the court should take into account whether there would
be any evidentiary bars to adm ssion, and whether it was truly

material/relevant. Kokal v. State, 901 So.2d 766, 775 (Fla.

2005); Sireci v. State, 773 So.2d 34 (Fla. 2000).

After considering the evidentiary hearing testinmony and
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evi dence, the court denied relief finding:

Kearse clains that newly discovered evidence of Dr.
Martell’s conduct in United States v. Spivey,
exhibits bias in favor of the prosecution and renders
Dr. Martell’s testinony unreliable. To prevail on a
claim of newly discovered evidence Kearse nust show
that the evidence existed at the time of trial but was
unknown by the trial court, the defendant, and
counsel, and could not have been discovered through
the exercise of due diligence. Wight v. State, 847
So.2d 861, 887 (Fla. 2003). Both of Kearse' s clains
fail to neet these requirenents.

First, at the evidentiary hearing it was established
that the Spivey allegations postdated the second
penalty phase and the trial court’s pronouncenent of
the death sentence. Further, the evidence showed no
resolution of the Spivey controversy through judicial
or admnistrative findings of msconduct by Dr.

Martell. Thus, Kearse fails to denonstrate that the
Spi vey allegations existed at the tinme of the second
penalty phase, fails to show that Dr. Martell was

untrustworthy as a result of the Spivey controversy,

and fails to allege how the Spivey controversy is

otherwise admssible to collaterally attack Kearse’'s

j udgnment and sentence. (PCR 91, 118-19, 800-08, 836-

37, Defense Exhibit “BB.")
(PCR 37 5725-26). Such ruling is proper. It cites and applies
the correct law to the factual findings made which are supported
by the record. This Court nust affirm

Here, Kearse’'s initial trial was in 1991, his second
penalty phase commenced on Decenber 9, 1996, and on March 25,
1997, the sentencing order was entered. (S2R T 2712-25) Dr.
Martell’s involvenent in the Spivey case began in 1997 and he

eval uated the defendant on March 28, 1997. It was sonetine

between then and March 31, 1997 that the alleged controversy
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arose in the case involving Dr. Martell. (PCR 35 5473-80; PCR 49
1264-65). Based upon these dates, Kearse's second penalty phase
and re-sentencing had been conpleted, as such, Kearse has not
met the first prong of Jones. The Spivey controversy did not
exist at the tinme of Kearse's trial (PCR 44 564; PCR 45 591-92;
PCR. 49 1309-10), thus, the Spivey matter does not qualify as
new y di scovered evidence. Jones, 709 So.2d at 521-22.

Moreover, Kearse was unable to establish that the Spivey
matter would be admssible at trial or that if it were
adm ssible, it would result in alife sentence. Dr. Mrtell was
never held in contenpt of court or charged with perjury. As

such, there would be no basis for bringing in a collateral

matter and having a “mni-trial” on the veracity of the
al l egations and inuendos surrounding the Spivey case. See

Fernandez v. State, 730 So.2d 277, 282 (Fla. 1999) (finding

evidence that clergy violated oath was inadnissible to attack
his credibility).
However, even if this Court reviews the Spivey allegations

and their potential inmpact at trial,% it will find there is no

35 Kearse quotes extensively from Billy Blackburn's

affidavit, but fails to even acknow edge that Dr. Martell denied
t hese all egations. Such is an unfair attack upon the wtness.
Mor eover, below, it was the State’'s position that the affidavit
of Billy Blackburn produced by the defense (Defense Exhibit O -
PCR. 16 2568-83) was hearsay and would not be adm ssible at
trial. (PCR 44 563-73). Nonetheless, the affidavit was adm tted
over the State’s objection (PCR 45 670). While hearsay is
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probability the nmaterial would produce a life sentence given Dr.

Martell’s revelation of the facts.3 There is no nerit to the

permtted in a capital penalty phase, it is |limted to those
i nstances where the opposing party has an opportunity to rebut
t he hearsay evidence. 1In this case, there would not be a neans
of rebutting or cross-examning an affidavit. As such, the
affidavit would not be admssible at trial as substantive
evidence. See Dufour v. State, 905 So.2d 42, 63 (Fla. 2005)
(allowing wtness to testify about prior violent felony);
Mendoza v. State, 700 So.2d 670, 675 (Fla. 1997) (noting “[we
have recognized that hearsay evidence may be adm ssible in a
penal ty-phase proceeding if there is an opportunity to rebut.”);
Lawence v. State, 691 So.2d 1068 (Fla. 1997) (sane); Rhodes v.
State, 547 So.2d 1201, 1204 (Fla. 1989) (“While hearsay evidence
may be adm ssible in penalty phase proceedi ngs, such evidence is
adm ssible only if the defendant is accorded a fair opportunity
to rebut any hearsay statenments.”). Moreover, the allegation of
bias is so attenuated, there is no showing of bias toward
Kearse, that it could not be used as inpeachnent of Dr. Martell.

3 Dr. Martell explained:

| was retained by the United States Attorney's Ofice in
Al buguer que, New Mexico, to evaluate M. Spivey under an O der
fromthe Court....

This was a capital case, and ny exam nation was done before
the guilt phase in anticipation of mtigating evidence at the
penalty phase. So the Court’s order was that wuntil the
def endant opened the door at the penalty phase to his nental
state, | was not to discuss ny findings or opinions with the
U S. Attorneys....

Wth that understanding, | went to New Mexico and exam ned
M. Spivey. The night before ny examnation | nmet wth the
[femal e] prosecutors who told ne that they were physically
afraid of the man, who, . . . despite the fact that M. Spivey
was crippled and used a crutch, were so disturbed ... they asked
the court officer to take the crutch away ... during court
pr oceedi ngs.

| did ny examnation, and after it was conpleted | was
invited to a dinner at the |lead Assistant U S. Attorney's hone
with the rest of the prosecution team At that dinner everyone
under st ood about the Court's Order.. ..

However, | inquired of the U S. Attorneys, | asked for
| egal advice about the scope of the Judge's Order and whether. ..
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the Judge's Order preclude nme fromtelling you about an offhand
comment ... a defendant |ike this m ght have nmade about one of
t he prosecutors.

They conferred and advised ne that that was not within the

scope of the Judge's Order ... And | relayed to them a comrent
that M. Spivey nmade to ne as we were waiting to be rel eased
from the room ... that he felt sorry for the prosecutor and

t hought she was a tortured soul....

Sonetinme later, the U S. Attorney sent a letter to defense
counsel requesting sone additional information . . . . Based on
the content of that Iletter, defense counsel felt that the
Judge's Order had been breached.

...the Assistant U S. Attorney prepared an affidavit for ne
to sign, stating that | had not divulged information about ny
findings or opinions. The initial version was overly broad
saying we had not discussed anything about the exam nation. I
called her on the phone, said this is overly broad, what about
the tortured soul commrent?

She revised the affidavit to be specific to did not
di scl ose findings or opinions. | believed it to be true, |
signed it.

Subsequent to ny signing it and the case noving forward,
the first Assistant U S. Attorney in that office |earned that
t here had been a dinner party, and was quite upset that they had
invited me. And he called the U S. Attorney into his office and
she deni ed that anything had been said.

He then called everyone else into his office who attended
fromthe team including a DEA Agent. The DEA Agent was present
when | made the disclosure and he said, oh, yeah, he told the
tortured soul comment.

... So, as | understand M. Blackburn's affidavit, he says

the US Attorney indicated to him that | had made this
comrent to the DEA Agent. So they never acknow edged that | had
made the comment to the AUSA herself, and on that basis they

agreed to settle the case. . And in the process, | think
deceitfully, hung ne out as a scapegoat.

In response to that, | sent a letter to the Justice
Departnment O fice of Professional Responsibility saying |
t hought | had been unfairly treated in this matter, and asked
for an investigation which was conducted, but |'ve never been

told the results of that.

(PCR 49 1274-79). Dr. Martell was never held in contenpt of
court, nor was there a judicial proceeding or other |egal
ram fications, regarding the matter Dr. Martell has worked for
the United States Attorney every year since then, but he has not
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allegations and such would not produce a I|ife sentence on
retrial. As Dr. martell explained, he did not believe he
violated the court’s order, but nore inportant, he was truthfu

when asked about his actions. The allegations against Dr.
Martell do not call into question his inpartiality. In fact,

during the past few years when hired by the State Attorney for
the N neteenth Judicial Crcuit, Dr. Mrtell has found two
def endants insane and another inconpetent. Al so, since Atkins

v. Virginia, 536 U S. 304 (2002), he has found the nmajority of

the death row defendants he evaluated to be nentally retarded.
(PCR 49 1308-09). Relief nust be deni ed.
CLAIM I 11

THE COURT CORRECTLY RESOLVED ALL OF KEARSE' S
PUBLI C RECORDS REQUESTS (r est at ed)

Kearse rises three sub-clains. The first is that the trial
court erred in not granting an evidentiary hearing and for
resolving the conflict wwth regard to his request for videotapes
in the alleged possession of the Fort Pierce Police Departnent
agai nst Kear se. The second sub-claim is addressed to the
court’s denial of the public records request for personnel files
for three enployees of the State Attorney’'s Ofice follow ng an

in canmera inspection. The third, and |ast, sub-claim challenges

been called to work on a New Mexico federal matter. (PCR 49
1279-80, 1307).
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the trial court’s determnation that a letter sent by the
prosecutor to defense counsel in preparation of the case was
work product, thus, not discoverable under public records case

law, and further, that it did not contain any Brady v. Maryl and,

373 U.S. 83 (1963) material. These clains are neritless as the
record reflects the court properly exercised its discretion when
denying the request for additional public records, thus, the
rulings should be affirned.

This Court applies an abuse of discretion standard when
reviewing a court's determnation on public records. MIlls v.

State, 786 So.2d 547, 552 (Fla. 2001); dock v. More, 776 So.2d

243, 254 (Fla. 2001). Under this standard, a ruling will be
upheld wunless it is “arbitrary, fanciful, or unreasonable.”

Canakaris v. Canakaris, 382 So.2d 1197, 1203 (Fla. 1980).

In rejecting the claim for additional public records from
the Fort Pierce Police Departnent, the court reasoned:

The Court finds this claimlegally insufficient.
Exam nation of the record reveals that these records
were listed in paragraphs 9 and 11 of Kearse’'s Notice
of Qutstanding Public Records filed on June 17, 2003.
Subsequent to the notice, the Court conducted four

addi tional public records hearings. Public records
held by the Fort Pierce Police Departnent were the
subject of the last two hearings. |In the Novenber 13,

2003, hearing, the police departnment represented that
the videotape was not missing, but that the tape had
not been listed on the evidence sheet or entered into
evidence, thus, there was no videotape to produce.
(See Novenber 13, 2003, public records hearing
transcript on page 8.) Col l ateral counsel did not
inquire into, or object to this testinony. I n
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addition, during the Novenber 13, and Decenber 12,
2003, hearings collateral counsel advised the Court
that all of the public records requested, wth the
exception of one personnel file, had been accounted
for or received. An order was entered on Decenber 12

2003, reflecting collateral counsel’s representation
of the status of the public records requested.
Col lateral counsel did not file another notice of
out standi ng public records and did not nbve to conpe

production of any public records. Thus, Kearse fails
to denonstrate that the Fort Pierce Police Departnment
wi t hheld public records in violation of Chapter 119

Fl ori da Stat utes.

(PCR 37 5708). Wiile there nay have been a notation that a VHS
t ape exi sted, t he court f ound t hat based upon t he
representations of the counsel for the Fort Pierce Police
Departnent, the tape was not in their possession. The court
accepted the Novenmber 12, 2003 representations of counsel for
Fort Pierce that the tape may never have existed due to a
mal function or was not placed in evidence - in any case sone 206
phot ographs exi sted and were turned over to the defense. (SPCR 2
7-11). At the time, postconviction counsel did not object, and
later affirnmed that the only outstanding record request was the
issue of personnel files for the State Attorney’'s Ofice.
(PCR. 42 361-62). The court resolution should be affirned.

State Attorney’s Personnel files - It is Kearse's position

that the court had no option, but to release the records based
on his Fla. R Cim P 3.852(g) demand. (IB 80). However the
rule requires the court find the additional public records

requested to be relevant or lead to relevant infornmation and not
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be overly broad or unduly burdensone. rule 3.851(g)(3)(C and
(D). The State objected to the request on two grounds: (1) it
was untimely® and (2) it was not relevant/calculated to lead to
relevant information. (PCR 7 925). It reiterated these two
grounds when the matter was heard by the court and noted that
there had to be a finding that the records request was not
overly broad or unduly burdensone; nore focus was placed on the
rel evancy of the records. Postconviction counsel addressed that
matter. (PCR 38 8-10, 44-45, 55-57). By an order dated Decenber
20, 2003, the court ordered the State to produce the personne
files for in camera inspection to determne whether the files
contai ned evidence reasonable calculated to lead to relevant
evidence. (PCR 9 1319). After the in canmera inspection, the
court found nothing relevant in the files, nor anything
calculated to lead to relevant information. (PCR 9 1343).
Kearse takes issue with the tinme it took the court to nake its
ruling and the fact that an in canera inspection was held.
Kearse's conplaint is neritless.

VWiile time limts are set by rule 3.852, for good cause

extensions are avail abl e. Surely, if the court required nore

3" The State noted that the court could grant an extesion of

time beyond the 90 day Ilimt, and postconviction counse
admtted that the requests were filed beyond the tine limt, and
asked that the tinme be excused. The vcourt did not deny the

notion on tineliness grounds. (PCR 38 8-10, 27, 29, 31-34).
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time to rule, and there was no provision that a ruling beyond
the stated time [imt would be deened a denial or a default

then the court cannot be faulted for taking the tinme to consider
the mtter fully. See Fla. R Crim P. 3.800(b)(1)9(B)

Moreover, Kearse was given added tinme after resolution of his
public records requests to anmend his notion, thus, no prejudice
arose from the tine it took the court to rule. Furt hernore

rule 3.852(g) requires that the court make a rel evancy finding;
it does not set |limts on how that determ nation nmay be nade

The court cannot be faulted for requiring production of the
records for review so that a decision could be reached. Kearse
has not shown an abuse of discretion.

Her e, Kearse claine that the State should have been

required to produce the letter it sent to Udell in preparation
for litigation. It was the State’s position that its letter to
Udell in preparation for this collateral litigation was work-

product exenpt from public records disclosure. The court agreed
given the nature of the letter and the witness to whom it was
given, but upon Kearse's subsequent request, conducted an in
camera review to determne if the letter was in fact work-
product. (PCR 35 5502-06, 5512-15; PCR 46 791-96; PCR 51 1432-
40) . The letter was characterized as one which was to educate
Udel | about the issues in the case through review of the

transcript and other matters. Such letter contained the
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prosecutor’s mental inpressions of the case. Aso, the State
noted that the court had reviewed the letter for Brady materia

and found none. (PCR 51 1435-36). After the in canera review,

the court affirmed its prior ruling.

This Court should affirmas the letter to Udell was exenpt
from di scl osure under §119.071(1)(d)1, Fla. State (2005)* which
provides: for the exenption of records prepared in anticipation
of litigation; i.e., work-product materials. Udell, the subject
of this collateral litigation was listed as a witness for both
parties. The adversarial relationship between Kearse and Udel
commenced with the filing of the postconviction notion.

In State v. Kokal, 562 So.2d 324, 327 (Fla. 1990), this

Court acknow edged that a letter such as provided to Udell (SPCR

27-52-sealed) was not a public record stating: “of course, the

state attorney was not required to disclose his current file

38 A public record that vas prepared by an agency attorney

that reflects a nental inpression, conclusion, litigation
strategy, or legal theory of the attorney or the agency, and
that was prepared exclusively for civil or crimnal litigation
or for adversarial admnistrative proceedings, or that was
prepared in anticipation of I mm nent civil or crim nal
l[itigation or inmnent adversarial admnistrative proceedings,
is exenpt froms. 119.07(1) and s. 24(a), Art. | of the State
Constitution wuntil the conclusion of the litigation.... For
purposes of capital collateral litigation as set forth in s.

27.7001, the Attorney Ceneral's office is entitled to claimthis
exenption for those public records prepared for direct appeal as

well as for all capital collateral litigation after direct
appeal wuntil execution of sentence or inposition of a life
sent ence.
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relating to the notion for postconviction relief because there
is ongoing litigation with respect to those docunents.” See

State v. Rabin, 495 So.2d 257 (3d DCA 1986) (holding “opinion”

work product is nearly absolutely privileged and therefore not
subject to disclosure). This Court has upheld the opinion work
product privilege respecting letters sent by the prosecutor to

potential w tnesses. See Reaves v. State, 639 So.2d 1, 6 (Fla

1994) (finding no error in judge's determnation that letters
between the prosecutor and an expert wtness “that contained
wor k product were privileged and not subject to discovery”).
See also Fla. R CimP 3.220(9)(1) (stating “Wrk Product

Di sclosure shall not be required of Ilegal research or of

records, correspondence, reports, or nenoranda to the extent

that they contain the opinions, theories, or conclusions of the
prosecuting or defense attorney or nenbers of their |ega
staffs”) (enphasis supplied).

The work product privilege has been recognized for a letter
from counsel to a potential wtness which contained counsel’s
theory of the case. The Fourth District Court of Appeal
concl uded:

One of the docunents is a 22-page sunmary of testinony

that the defendant gave in a co-defendant's case. The

ot her docunent is a 5-page summary of events, entitled

“David Gore Chronol ogy.”

Di scovery in crimnal cases is governed generally by
the Florida Rules of Crimnal Procedure.
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At the same time, rule 3.220(d)(2)(ii) requires the
defendant to disclose any “[r]eports or statenents of
experts made in connection with the particular case
including results of physical or nental exam nations
and of scientific tests, experinents or conparisons.”

W think that the defendant here has nade a
subst anti al showing of the forner, i.e., “wor k
product” of counsel, rather than the latter, i.e.,
reports or statenents of experts. The two docunents
originated from his Jlawer, not from his expert
witness, and thus clearly fit wthin the terns,
“records, correspondence, reports or nenoranda”, used
in the work product rule. The remaining requirenent is
whet her such correspondence contains the “opinions,
t heories or conclusions” of the | awer.

We do not see how they can avoid doing so. The
first docunent, the 22-page summary of defendant's
deposition in his co-defendant's case, is probably the
nodel of an attorney's thoughts. A sunmary of
testinmony necessarily incorporates the sunmarizer's
t houghts and ideas of what to include and what to
excl ude, what i's i npor t ant and what IS
i nconsequential, what to enphasize and what to ignore,
what is real and what is fanciful. To another |awyer
know edgeabl e of the case and its issues, this kind of
summary decl ares the workings of the lawer's mnd who
prepared it. It could easily be a roadmap of the tria
strategy of the |awyer.

So too with the 5-page chronology. The selection of
what events to relate to the witness may tell the
opposing |awer nore about what the trial |awer
intends to elicit and enphasize than any discovery
deposition ever <could. The nature of the facts
selected, and the peculiar phrasing used in their
articulation, open wup the trial |awer's thought
processes and nental inpressions to his adversary.
| ndeed, the prosecutor's zeal to obtain the docunents
betrays nore than anything we can say about the
i nportance of them

Core v. State, 614 So.2d 1111, 1113-14 (Fla. 4th DCA 1992). See

Smith v. State, 873 So.2d 585, 589 (Fla. 3d DCA 2004) (agreeing
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with analysis in Core). Based upon this, it is clear that the
trial court did not abuse its discretion in denying production
of the prosecutor’s letter to Udell.

CLAIM IV

THE DENIAL OF EACH CLAIM WAS WELL REASONED
AND SUPPORTED BY THE RECORD (rest at ed)

Kearse asserts two sub-clainms in this issue. In his first
sub-claim he maintains that he was entitled to an evidentiary
hearing on his allegation that the courtroons for his first
trial and re-sentencing were full of wuniformed officers which
created hostile atnosphere and interfered with the trial process
(1B 87). As part of this conplaint, Kearse adds that the court
erroneously failed to attach portions of the record to refute
the claim thus, he is entitled to no relief. This claimis in
part not preserved, because it was not raised below with respect
to officers in the re-sentencing courtroom Wth respect to the
gui It phase chall enge, it is legally insufficient and
procedural |y barred.

Kearse's second sub-claimlists ten allegations he nade in
his postconviction notion and notes that these “go to the
fundanmental fairness of his conviction.” (IB 88-89). W t hout
any argunent related to any of these matters, Kearse again
conplains that records were not attached to the order denying

relief. Some of these claim were heard at an evidentiary
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hearing, while others were denied sumarily. In either case
the denial of relief was proper and supported by the record and
case | aw.

A court’s summary denial of a postconviction notion wll be
affirmed where the law and conpetent, substantial evidence

support its findings. Diaz v. Dugger, 719 So.2d 865, 868 (Fla.

1998). In Lucas v. State, 841 So.2d 380, 388 (Fla. 2003), this

Court stated that: “To uphold the trial court's sunmary deni al
of clains raised in a 3.850 notion, the clains nust be either
facially invalid or conclusively refuted by the record. Further,
where no evidentiary hearing is held below, we nust accept the
defendant's factual allegations to the extent they are not

refuted by the record.” See State v. Coney, 845 So.2d 120, 134-

35 (Fla. 2003); Peede v. State, 748 So.2d 253, 257 (Fla. 1999).

Also, "[t]o support summary denial wthout a hearing, a court
must either state its rationale in its decision or attach those
specific parts of the record that refute each claim presented in

the motion."™ MLin v. State, 827 So.2d 948, 954 (Fla. 2002)

(quoting Anderson v. State, 627 So.2d 1170, 1171 (Fla. 1993)).

Uni forned officers in the courtroom- In his postconviction

notion, Kearse nmaintained that the guilt phase trial was tainted

by the presence of uniformed officers.® \Wile he quotes from

39 Bel ow, Kearse maintained his claimwas inconplete because
he was not able to interview jurors. (PCR 10 1502-04). Not only
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the re-sentencing record, such was in support of his position
that his guilt phase courtroom was hostile. (PCR 10 1505). As

such, Kearse's challenge to the atnosphere in the penalty phase

courtroom is not preserved for appeal; nonetheless, it 1is

legal ly insufficient.? Steinhorst v. State, 412 So. 2d 332, 338

(Fla. 1982) (opining “[lI]n order for an argunment to be
cogni zable on appeal, it nust be the specific contention
asserted as legal ground for the objection, exception, or notion
bel ow. ") .

Rejecting the claim of a hostile courtroom the court
f ound:

In the second issue, Kearse clains that he was deni ed

has he abandoned the claim having failed to raise it on appeal
but he was not entitled to juror interviews. Wiile the |aw
allows for juror interviews under certain circunstances, Kearse
has not net them here. See, Marshall v. State, 854 So.2d 1235,
1240-44 (Fla. 2003) (remanding for limted inquiry on juror
m sconduct wupon finding affidavit reporting racial coments by
jurors did not inhere in verdict); Arbelaez v. State, 775 So. 2d
909, 920 (Fla. 2000) (affirmng denial of juror interviews as
such were fishing expedition); Mann v. State, 770 So.2d 1158
1160, n.1 (Fla. 2000) (finding juror interview issue barred
citing to Young v. State, 739 So.2d 553 (Fla. 1999)).

40 Kearse al so suggests his sentence is unconstitutional due
to the nunber of uniforned officers in the courtroom during the
second penalty phase (PCR 10 1505). The State submts that this
matter is a constitutional challenge which could have been made
at trial and on direct appeal. Consequently, the instant review
is procedurally barred. Mihanmad v. State, 603 So. 2d 488, 489
(Fla. 1992) (finding issues which could have been “litigated at
trial and wupon direct appeal are not cognizable through
collateral attack”); Kelly v. State, 569 So. 2d 754, 756 (Fla.
1990) (hol ding errors apparent from record are not cognizable in
post convi cti on notion).

77



a fair trial due to the presence of wunifornmed |aw
enforcement officers in and around the courtroom
during the 1991 guilt phase. C However, Kearse
al l eges no facts to explain the unacceptable risk, the
inperm ssible factors, the threat, or the hostile
courtroom created by the nere presence of the
officers; and Kearse does not otherw se denonstrate
prejudice caused by the conduct of the officers.
Further, Kearse did not raise this constitutional

chall enge on direct appeal. Thus, the Court finds
this <claim legally insufficient and procedurally
bar r ed.

(PCR 37 5737-38). Such ruling is supported by the record. This
is a correct application of the law and resolution of the
facts.*

In the second sub-claim Kearse states:

M. Kearse has plead substantial factual allegations

1 The claim is legally insufficient. Kearse has not
identified in the record any instances where the officers were
di sruptive or in any way intrusive upon the trial or jury.
Venue was changed, and reviewed on appeal. No error was found
with regard to such change. See Kearse, 770 So.2d at 1122-24
The pith of his claimis that the nmere presence of people in the

same |line of enploynent as the victim in the courtroom
establishes an unconstitutional at nosphere. Such is a
conclusory claim w thout factual allegations. Hence, it is

legally insufficient and should be denied summarily. LeCoy v.
State, 727 So. 2d 236, 239 (Fla. 1998) 1998) (uphol ding summary
denial of nmtion where there is no factual support for
conclusory claim; Engle v. State, 576 So. 2d 698, 700 (Fla.
1992) (ruling that notion is legally insufficient absent factual

support for allegations). Furthernmore, the trial cited to
Kearse’s notion and its lack of factual allegations as well as
the direct appeal case where the issue was not raised. When

summarily denying non-barred clains, the court nust either
conclude the claimis factually or legally insufficient on its
face or “state its rationale in its decision or attach those
specific parts of the record that refute each claim presented in
the motion.” Anderson v. State, 627 So. 2d 1170, 1171 (Fla.
1993). Such was done in this case.
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relating to the guilt and penalty phases of his

capital trial including: ineffective assistance of
counsel for failure to adequately cross-exam ne and/or
i npeach state witnesses wth inconsistent pri or

testinony; failure to cross examne wtnesses at the
Motion to Suppress hearing, failure to inpeach state
wi tnesses; failure to consult crime scene and firearm
experts; failure to pr epar e defense  witnesses
resulting in inadnmissible testimony;* failure to argue
M. Kearse’'s age as a statutory mtigating factor;
conceding aggravating factors wthout M. Kearse's
consent; judicial error/denial of cause challenges;
judicial error/rejection of nmental health mtigation;
violations of Brady v. Maryland, 373 U S. 83 (1963);
introduction of non-statutory aggravators; and that
pre-trial publicity, venue and events in courtroom
denied M. Kearse a fair guilt and penalty phase
trial. These clains go to the fundanmental fairness of
hi s convicti on.

(1B 88-89). Gven Kearse’'s |lack of argunent in support of these

clainms, they should be deened waived. Duest v. Dugger, 555

So.2d 849, 852 (Fla. 1990) (opining “purpose of an appellate
brief is to present argunments in support of the points on
appeal” - notation to issues without elucidation is insufficient

and issue will be deenmed waived); Cooper v. State, 856 So.2d

969, 977 n.7 (Fla. 2003); Roberts v. State, 568 So.2d 1255 (Fl a.

1990). Wiile it is clear that these clains are waived, the

State presents the following brief argument in support of the

“2 The State believes Kearse is referring to his conplaint
that Panel a Baker was not prepared properly for her testinony.
As that issue was addressed above in Claim ID the State
reincorporates that argunent here and submts that withing the
dictates of Strickland, Udell properly prepared Baker and
consi dered her testinony before offering it.
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trial court’s deternmination that summary denial was proper.*?

The claim of ineffectiveness for failure to adequately

cross-exam ne and/or inpeach state witnesses with inconsistent

prior testinony was addressed by the ~court under “Caim

I1T(A)(2)97.” (PCR 37 5712). It was the court’s understanding
the Kearse believed Udell to be ineffective for failing to
cross-examne gquilt phase eye-w tnesses, Rhonda Pendleton and
John Boler, during the second penalty phase as their origina
testinony was read into the record. The court concl uded:
Kearse does not explain what the inconsistencies
in the testinony are, how the inconsistencies in the

testinony are material to the outcone of the
proceedi ngs, or how the jury was m sled by the reading

% To the extent Kearse clainms that records needed to be
attached to the orders denying relief sunmarily, the case law is
to the contrary. Wen summarily denying non-barred clains, the
court must either conclude the claim is factually or legally
insufficient on its face or “state its rationale in its decision
or attach those specific parts of the record that refute each
claim presented in the notion.” Anderson v. State, 627 So. 2d
1170, 1171 (Fla. 1993). See Spencer v. State, 842 So.2d 52, 69
(Fla. 2003); MLin v. State, 827 So.2d 948, 954 (Fla. 2002).
Conclusory allegations are legally insufficient on their face
and may be denied sunmarily. Freeman v. State, 761 So. 2d 1055,
1061 (Fla. 2000) (opining “[the] defendant bears the burden of
establishing a prinma facie case based upon a legally valid
claim Mere conclusory allegations are not sufficient to neet
this burden.”); Ragsdale v. State, 720 So. 2d 203, 207 (Fla
1998) (stating that although courts are encouraged to conduct
evidentiary heari ngs, a sunmar y/ concl usory claim “is
insufficient to allow the trial court to examne the specific
al l egations against the record"); Kennedy, 547 So.2d at 913
(opining “defendant may not sinply file a notion for post-
conviction relief containing conclusory allegations that his or
her trial counsel was ineffective and then expect to receive an
evi dentiary hearing").
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of the testinony. And Kearse does not claimthat the
testi nony was i nadm ssi bl e.

Further, the record is clear that Udell challenged the
unavailability of these wtnesses, nmoved for a
continuance to obtain Pendelton’s appearance, and
objected to the reading of the testinony. Al of
Udel I ’s chall enges were denied. (2ROA 1352-61, 1624-
26) . Later, Udell found Pendelton and questioned her
at length. (2ROA 1930-71). Thus, the Court finds the
claim legally insufficient where there is no show ng
that counsel was deficient or that the proceedings
were prejudiced.

(PCR 37 5712). The court explained its rationale and supported
it wwth record citations as required. Such should be affirned.
This claim is legally insufficient as Kearse does not
outline how Udell was ineffective.* Also, Udell objected, and
asked for a continuance (2R T 1624-25),% thus the matter is
barred as it could have been raised on appeal. Kear se cannot

use a claim of ineffectiveness to overcone the procedural bar.

44 Kearse has not alleged Pendl eton was in fact available at
the time the State read her testinony or that absent Pendl eton’s
re-read testinony, the sentence would have been Ilife. The
conclusory statenment that Udell should have objected does not
nmeet the pleading requirenments necessary to satisfy Kennedy, 547
So. 2d at 913.

“> Wien the State indicated its next witness was Pendl eton,
Udel | suggested there needed to be a showi ng of unavailability,
and the State countered that prior trial testinony was
adm ssible under 890.804, Florida Statutes or 8921.141(1),
Florida Statutes which permtted hearsay testinony in a capita
penalty phase where the defense had an opportunity to rebut the

hear say. In response, Udell renewed his nmotion for a
continuance which had requested tinme to obtain Pendleton s
appear ance. In denying the notion and admtting Pendelton’s
prior testinmony, the court noted that in noving for the
continuance, Udell had admtted he could not find Pendleton.

(2R T 1352-61, 1624-26).
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Rivera v. State, 717 So. 2d 477, 480, n.2 (Fla. 1998) (finding

it inpermssible to recast claim which could have or was raised
on appeal as ineffective assistance to overcone the procedura

bar or re-litigate and i ssue considered on appeal). Al so, the
claim is neritless.?® Kearse can show neither deficient
performance nor prejudice as the testinony was admtted
properly. Moreover, Pendleton was eventually found by Udell and
guestioned at length. (2R-T 1930-71). Nonet hel ess, a unani nous
recomrendat i on for deat h was render ed by t he jury.
Consequent |y, Kearse is unable to prove prejudice under

Strickl and.

Equally neritless* is Kearse's challenge to Udell’s

decision to read his own cross-exam nation of John Bol er when

46 Udel | cross-exam ned Pendelton in the first trial, had
the opportunity to rebut the prior testinony. As such, that
testi nony was adm ssible under 8921.141. See Lawence v. State,
691 So.2d 1068, 1073 (Fla. 1997) (finding adm ssion in penalty
phase  of pri or testinony  proper even Wt hout show ng
unavai l ability).

“" \Wen a witness is declared unavail abl e under §90.804, the
prior testinony maybe read to the jury. Jackson v. State, 575
So.2d 181, 187 (Fla. 1991) (affirmng ruling on unavailability
and adm ssion of prior testinony where it was shown State had
been diligent, but wunsuccessful, in trying to find w tness).
Li kew se, even wthout a showing of unavailability, ©prior
testinony is admssible in a capital penalty phase. Law ence,
691 So.2d at 1073. At trial, the court determned the State
attenpted to find Boler, but was unsuccessful. (2ROAT 1352-61).
Thus, the prior testinony was adm ssible under both sections
90.804 and 921.141, and Kearse has not explained how Udell’s
reading of his own prior cross-examnation in any way was
ineffective especially in light of the fact such testinony was
adm ssi bl e.
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the witness was declared unavail able and the defense objection
to the reading was overruled. This <claim is legally
insufficient in that it does not identify how the jury was
msled or given an inconplete record. It does not allege
i neffectiveness in anything but conclusory terms. Kennedy, 547
So.2d at 913. Furt her, because Udell objected to the reading,
this issue could have been raised on direct appeal, but having
failed to do so, the matter is barred. Freeman, 761 So. 2d at
1067 (finding bare allegation of ineffectiveness does not
overconme irrevocable procedural default o claim; Rvera, 717
So.2d at 480 n.2 (finding it inpermssible to recast direct
appeal claimas one of ineffectiveness). Relief nmust be deni ed.
Kearse’'s assertion that “failure to cross exam ne w tnesses

8

at the Mdtion to Suppress hearing,*® failure to inpeach state

w tnesses” was ineffective assistance was summarily denied by
the court (PCR 37 5713-14) where in it found:

Kearse clains that counsel was ineffective for failing
to challenge the veracity of State wtness, Bruce
Hei nnsen. Kearse contends that in his deposition,
Hei nnsen indicated that he had crimnal convictions
for theft and possession of firearns, yet Heinnsen had
al so served on a jury. Kearse does not allege any
facts to show that Heinnsen was untruthful at
deposi tion or to denonstrate how chal |l engi ng
Hei nnsen’ s testinony at deposition would have changed
t he outcone of the proceeding. Thus, the Court finds
this claim nmerely concl usory and | egal 'y

“8 The issue of cross-exanination at the suppression hearing
has been addressed in Claim|l above and is reincorporated here.
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insufficient....
(PCR 37 5713-14). The Court’s ruling gives its rationale for
finding | egal insufficiency and shoul d be affirned.*°

The assertion Udell rendered ineffective assistance for his

alleged failure to consult crine scene, firearns, and nedical

9 In daim Il 19, Kearse cited from the original trial

(1ROA 1458), <contending Udell was ineffective in not cross-
exam ni ng Pendl eton on her representation that Kearse was not
her boyfriend. Wthout explaining what information Udell could
have used to inpeach Pendleton, Kearse clainms such inpeachnent
would have wundernmined the State’'s theories of guilt and
aggravati on. He did not explain this allegation, thus, the
court correctly found the matter l egally insufficient.
Mor eover, the record supports summary denial in that Pendl eton
consistently described her relationship with Kearse as |just
“friends” and admtted she did not want Kearse to get death (1R
1457-58; 2R T 1629-30, 1932-34). Kearse failed to allege a
factual basis to refute Pendl eton’s account. Having failed to
do so nmakes the claim insufficient and subject to sunmary
denial. LeCroy v. State, 727 So. 2d 236, 239 (Fla 1998)
(uphol di ng summary denial where no factual support provided for
conclusory claim. Furthernore, it cannot be said that had the
jury heard Pendl eton and Kearse had a relationship that it would
have acquitted or reconmmended a life sentence. Such information
does not undermne all of the other w tnesses placing Kearse at
the scene or the aggravation developed in this case. Li kew se,
it cannot be said that the failure to challenge Pendl eton on the
subject fell below the standard of professional representation
Kearse has not satisfied the requirenents of Strickland. Relief
must be denied summarily. Maxwell v. Wiinwight, 490 So.2d 927,
932 (Fla. 1986) (recognizing that court need not reach
deficiency prong if prejudice prong cannot be net).

In Cam Il 910, Kearse asserted counsel failed to
chal l enge Bruce Heinnsen about his report that he had crimna
convictions for theft and possession of firearns, but served on
a jury. This claimis conclusory/legally insufficient. Kear se
does not explain how that statement in and of itself is untrue
or how prejudice arose from the failure to challenge the
Wi t ness. Legally insufficient clains are subject to summary
deni al . Kennedy, 547 So. 2d at 913.
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exam nati on experts was addressed by the court wunder Caim

1 (A)(6) 911 and was rejected as legally insufficient because
Kearse failed “to allege any facts to show what the defense
experts would have found or to denonstrate how the outcone of
the proceedings was prejudiced by failure to consult experts.”
(PCR. 37 5714). A review of hte record supports this
concl usi on. *®

The <challenge to Udell’s representation regarding his

alleged failure to argue the age mtigator (Caimll(A) (10)916)

was rejected as foll ows:

Kearse clainms that counsel was ineffective for failing
to adequately address and argue the statutory

°© A review of his postconviction notion) reveals Kearse
failed to allege what testinony would have been elicited from
t hese experts if they had been consulted/called and failed to
allege how the testinony for the State’'s expert, M. Knight,

could have been challenged. Further, Kearse has failed to
allege the requisite prejudice, i.e., how the results of his
trial would have been different if these experts had been
consul ted/ cal | ed. Mere conclusory allegations are legally

insufficient and are subject to sunmary denial. See Reaves V.
State, 826 So.2d 932, 936-37 (Fla. 2002) (agreeing “defendant
nust allege specific facts which, considering the totality of
the circunstances, are not conclusively rebutted by the record
and that denonstrate a deficiency on the part of counsel which
is detrinmental to the defendant” before evidentiary hearing is
requi red); Kennedy, 547 So. 2d at 913 (sane). Mor eover, the
claim Udell was ineffective for failing to chall enge the State’s
firearm expert, Knight, is neritless. A review of the cross-
exam nation of Knight reveals he was conpetently cross-exam ned
(2R T 1504-09, 1618-24). See Adans v. Dugger, 816 F. 2d 1493
(11th Cr. 1987) (holding defense counsel was not ineffective
for failing to obtain expert pathologist where defense counsel
cross-examned State expert and argued weaknesses in testinony
to jury in closing argunment).
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mtigating factor of Kearse's age at the tine of the

of f ense. Kearse admts his biological age was 18
years and 3 nonths at the time of the nurder but
cont ends t hat Kear se was functioni ng at a
substantially lower age due to his cognitive and
enotional inparnments.FN6 ... Kearse seeks to preserve
the issue ... [based upon] Roper v. Simmons, [543 U S

551] (2005). ...

FN6 Significant testinony was presented at the second
penalty phase to denonstrate that Kearse was
functioning at a level below his chronol ogical age.
See summary of testinmony in Clainms |1l and IV, infra.

Kearse's claim nust be denied for two reasons. First,
Kearse has nerely recast the issue of age mtigation
which was raised and decided on direct appeal as a
claimof ineffective assistance of counsel in order to
relitigate the claim This is inpermssible in a
col l ateral proceeding. Harvey v. Dugger, 656 So.2d
1253, 1256 (Fla. 1995). In addition, Kearse has
failed to show prejudice where he was not under 18
years of age at the time of the offense. Roper. . ..
Ther ef or e, Kearse’s claim is bother procedurally
barred and legally insufficient.

(PCR 37 5716-17). The decision is supported by the law and

facts. >

°L Wth respect to the claim of ineffective assistance in
the manner Udell addressed the age mtigator, the mtter is
procedural ly barred. It was raised and rejected on appeal and
Kearse may not use a claim of ineffective assistance to overcone
t he bar. Freenman, 761 So. 2d at 1067 (finding bare allegation
of I neffective assistance of counsel does not over comne
irrevocabl e procedural default of underlying claim; Rivera, 717
So. 2d at 480 n.2 (sane). Kearse has raised a related chall enge
in Caim Il of his habeas corpus petition. Nei t her claim has
merit. The Suprene Court determned that it was a violation of
the Eighth Amendnment to execute a defendant who had conmtted
first-degree nmurder before he turned eighteen years old. Roper,
543 U.S. at 569-579 (determining “[t]he Ei ghth and Fourteenth
Amendrments forbid inposition of the death penalty on offenders
who were under the age of 18 when their crinmes were commtted”)
(enmphasi s supplied). Kearse has not offered any precedent or
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The court rejected the issue (ClaimlIl(A)(12) 1123-24) that

Udell failed to obtain Kearse's consent before conceding the

“avoid arrest” and “hindering enforecenent of the |aws

aggravators as required by Ring v. Arizoa, 122 S.Ct. 2428 (2002)

for the followng reasons: (1) Ring is not retroactive, thus,
such a challenge is procedurally barred;® and (2) based on its
analysis rejecting the claim of ineffectiveness related to not
obtaining all of Parrish’s personnel file, no prejudice was
found. (PCR 37 5721). The court correctly determ ned that Ring
did not apply. Furthernore, Udell did not concede the
aggravati on. As he informed the court in the evidentiary
hearing, he was arguing the "“avoid arrest” aggravator was
unproven, based on Kearse’'s actions, and there should be no
doubl i ng of aggr avat or s, as t he conbi ned aggravat i ng

circumstances were not entitled to nmuch weight.®® (PCR 46 788-

rationale for expanding Roper or altering the bright-line rule
it put in place. See Hill v. State, 921 So.2d 579 (Fla. 2006)
(rejecting suggestion that nmental age should be consider under
Roper to bar death penalty - reaffirmng chronological age is
the deciding factor). See al sovbreeno v. Dretke, 2005 U S
Dist. Lexis 5165 (WD. Tex., March 17, 2005) (refusing to extend
Roper’s bright line rule). Kearse is not entitled to relief.

°2 The found the matter procedurally barred, and that Ring
was not retroactive based on Johnson v. State, 30 Fla. L. Wekly
S297 (Fla. April 28, 2005) (PCR 37 5738-39).

53

In arguing to the jury regarding the “avoid arrest”,
“hindering law enforcenent”, and “victim was |aw enforcenent
of ficer” aggravation, Udell noted the State had agreed that the
factors had to be nerged into one and that nerely because they
had to be nerged, they were not entitled to nore weight. (2R-T
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2638- 39). He agreed the State had proven Parrish was an
officer, but asserted Kearse did not intend to kill Parrish to
avoid arrest. Udell pointed to Pendleton’s 1996 testinony to
support the assertion. Udel | offered there was no forethought,
only a realization after the crime. (2R T 2639-42). \Wen read
in context, it is clear Udell was challenging the aggravator.
Udel | i nquired:

Now I'm not telling you that Billy didn't want to
avoid being arrested, your commpbn sense tells you
t hat . Al'l of you, none of us want to be arrested.
But the question is, is that why he killed Danny? So
Billy lied to Danny, no doubt about it. He didn’t
want to be arrested.

Wen ... Billy gives Danny the first phony nanme and
Billy walks back to the car, does Billy turn on the
engi ne and take off? No. |Is that sonmebody’s who's so
concerned about being arrested that they' |l kill?

Let’s look at what Billy did after the homcide. This
isS a person again who's so concerned about going to
jail that he cold bloodedly killed a police officer in
order to avoid it. Wat does he do after? ... Does he
drive to ... Ohio? ... He goes to the exact address
that the car’'s registered to....

The first statement Billy's asked, why did you kill
Danny? ... And he says, | thought he was trying to
attack nme first.

And what did Billy tell hin? | thought it was
himor nme. Wen he went for that gun, | went for that
gun. ...

Now they got a recorded statenment from Billy that it
wasn’t ‘cause | was trying to avoid arrest it was, |
t hought it was himor ne.

(2R T 2643-47). Clearly Udell was arguing against the “avoid

arrest” aggravator. Li kewi se, with respect to the “hindering
| aw enforcenment” Udell argued it was part of the “triplicate”
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90) . Even had Udell not argued as he did, the evidence was
overwhelmng that Kearse killed Parrish, a I|aw enforcenent
officer engaged in a lawful governnental activity (traffic
stop), for the purpose of avoiding arrest. The result of the
trial would not have been different. The aggravators were
proven absent Udell’s closing argunent; a life sentence would
not have been obtai ned. Kearse had not net his burden under

Strickland, thus, the denial of relief should be affirned.

Judicial errors related to denial of cause challenges and

rejection of ment al heal th mtigation are barred in
postconviction litigation. The court found these issues, raised
in Clainms 11(B)(1)126 and (3) 128, to be procedurally barred and
meritless. (PCR 37 5722-23). Both issues could have been raised
on appeal, but were not, thus, they are not cognizable on

collateral review Spencer v. State, 842 So.2d 52, 60-61 (Fla.

2003) . Furthernore, the juror was conpetent to sit as she had

never spoken to or met the police officer witness, who would be

aggravating circunstance. The evidence was unassail abl e;
Parrish was a uniforned officer conducting a traffic stop. The
only avail able argunments for Udell, considering the aggravating

circunstances were being nmerged, were that the sentencing (life
wi t hout parole) already accounted for Parrish’s status as an
officer and that the “triplicate” aggravator was not entitled to
much wei ght because Kearse did not intend to kill an officer
(2R T 2651-53).
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testifying.® Likewise, the mitigation finding of the court wll

not be overturned if supported by substantial, conpetent
evi dence, and t he wei ght assi gned t he mtigation IS
di scretionary. See Kearse 11, 770 So. 2d at 1134 (Fla. 2000)

(observing whether a particular mtigating circunstance exists

and the weight given it are matters within the discretion of the

® Juror Matthews explained she had heard about the case
from the nmedia and then she heard that a Leo Raulerson was
comng to her famly’'s holiday dinner. Raulerson was unknown to
Matt hews, she knew his father-in-law s half brother and knew he
was retired from the Fort Pierce Police Departnent. Mat t hews
assuned Raul erson, who was comng to town to testify in a police

of ficer murder case, was going to be testifying here as there

could not be that many cases. (2R T 866-69). From this
exchange, it is obvious Mtthews and Raul erson never spoke, and
in fact, had not net. This is supported by subsequent

questioning where Matthews made it explicitly clear that the
informati on she had about the case cane from a newspaper or
television news item years previously; she had not heard
anything about the case recently. She recognized neither the
name Kearse or Parrish. It was nerely as voir dire continued
that she started to wonder if this was the case she had heard
about years before; she heard nothing recently, nor anything
about the procedural history of the case. Matt hews averred she
could set aside any preconceived notions about the case, and
decide the matter based upon the facts heard in court and the
| aw given by the judge. She could be fair and decide whether
the aggravating circunstances existed to justify a death
sentence and consider whether mtigation existed to outweigh
aggravation (PP 1007-16). Based upon this, Mtthews had no
relationship with Raul erson. Further, she agreed she could set
asi de anything she had heard before and decide the case on the
facts and law given in Court. Hence, there was no for cause
chal l enge basis, and such was denied properly. (2R-T 1097-98).
A court’s decision on whether or not to strike a juror for cause
is reviewed for abuse of discretion. Kearse |1, 770 So.2d at
1122; Castro v. State, 644 So. 2d 987 (Fla. 1994) (excusing
juror for cause is subject to abuse of discretion review as
court has opportunity to observe and evaluate juror’s deneanor
and credibility). Relief was denied properly.
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sentencing court). The court resolved these issues properly and
shoul d be affirned.

Kearse's clains under Brady v. Maryland, 373 U. S. 83 (1963)

> (daimll(C) were rejected for the foll owing reasons:

Kearse clains that the State knowingly wthheld
O ficer Parrish’s m sconduct and personnel records...

®> |n order to prove a Brady v. Maryland, 373 U.S. 83 (1963)
viol ation, Kearse nust show “(1) that the evidence at issue is
favorable to him either because it is excul patory or because it
is inpeaching; (2) that the evidence was suppressed by the
State, either wllfully or inadvertently; and (3) that the
suppression resulted in prejudice. Rogers v. State, 782 So.2d
373, 378 (Fla. 2001) (citing Strickler v. Geene, 527 U S 263,
280-82, 119 S. . 1936, 144 L.Ed.2d 286 (1999)).” Sochor .
State, 883 So.2d 766, 785, n. 23 (Fla. 2004). A petitioner nust
show that counsel did not possess the evidence and could not
have obtained it wth due diligence, and the prosecution
suppressed the favorable, material evidence. See GCcchicone v.
State, 768 So.2d 1037, 1042 (Fla. 2000) Freenan v. State, 761
So. 2d 1055, 1061-62 (Fla. 2000); Way v. State, 760 So.2d 903,

911 (2000) . "[ F] avor abl e evi dence IS mat eri al and
constitutional error results from its suppression by the
governnment, if there is a reasonable probability that, had the

evidence been disclosed to the defense, the result of the
proceeding would have been different." Kyles v. Witley, 514
US 419, 435 (1995). “As noted by the United States Suprene

Court, ‘[t]lhe mere possibility that an item of undisclosed
information mght have helped the defense, or mght have
affected the outcone of the trial, does not establish
"materiality’ in the constitutional sense.’"” Gorham v. State,

521 So.2d 1067, 1069 (Fla. 1988) (quoting United States .
Agurs, 427 U.S. 97, 109-10 (1976)) (enphasis supplied).

Suppressed evidence is "material™ if "the favorable evidence
could reasonably be taken to put the whole case in such a
different light as to underm ne the confidence in the verdict."

Allen v. State, 854 So.2d 1255, 1260 (Fla. 2003). Prejudice is
shown by the suppression of excul patory, material evidence, that
is, where "there is a reasonable probability that the result of
the trial would have been different if the suppressed docunents
had been disclosed to the defense.” Stickler, 119 S. C. at
1952.
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Kearse’s claim fails on two of the three elenents [of

a Brady violation]. At the evidentiary hearing no
evidence was offered to show that these records were
not accessible to Kearse. In fact, Udell admtted

that he could have obtained the records had he not
l[imted his request to the Fort Pierce Police
Departnment to conplaints filed against Kearse (sic).
Moreover, this Court found in CAaimll(A)(11), supra,
that the absence of these records did not result in
prejudice to Kearse. Therefore, Kearse 1is not
entitled to relief on this Brady claim

Kearse clains that the State knowi ngly w thheld Bruce
Hei ssen’s statenent to the police that Kearse “looked
high on cocaine” in violation of Brady.... Thi s
claimse (sic) fails on tw of the three elenents
required for a Brady claim At the wevidentiary
hearing Udell testified that he did not know if he had
seen Heissen's statenent, Def ense  Exhi bit “M”
However, despite Udell’s lack of know edge, Kearse
failed to show how the statenent was excul patory where
no evidence has ever been presented that Kearse was
under the influence of any substance at the tinme of

the nurder. Further, no evidence was presented to
show how the outcone of the proceeding was otherw se
prej udi ced sufficient to under m ne Kearse’' s

convictions and death sentence. Therefore, Kearse is
not entitled to relief on this Brady claim

(PCR. 37 5724-25).

The State incorporates its argunent addressed in Claiml to
Udel | ’s decision not to present Parrish’s conplaints file here
in support of the fact that the personnel records were not
suppressed, Udell could have requested them but did not, and
once fully aired at the evidentiary hearing, it was clear the no
prejudice arose fromthe decision not to present such evidence.

Wth respect to Bruce Heinnsen, no Brady violation
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occurred. Based upon Udell’s assessnment of his case, and the
record evidence, when Heinssen’s statenent is taken into
consideration with the lack of any evidence of intoxication and
the offered defense of 12 seconds of rage equating to second-
degree nurder, it cannot be said that his statenent would have
altered the outconme of the proceedings. Hei nssen’ s st at enent
cannot “reasonably be taken to put the whole case in such a
different light as to underm ne the confidence in the verdict",
and as such, Kearse has failed to prove a Brady violation. The

court’s ruling is supported by the | aw and evi dence.®

56 Kearse has not established that Udell did not have a

handwitten note indicating Bruce Heinssen had suggested Kearse
“l ooked high on rock cocaine” at the tinme of the nurder. Udel

testified: “It doesn’'t look famliar, but I can’'t tell you as |
sit here that | did or did not see this, so | don’t know” He
did admt that if it were not in his file “[more |likely than
not” he had not received it. (PCR 44 546). Kearse did not prove
it was not in Udell’s files, hence, Kearse has not shown that
the docunent was suppressed under Brady. However, assum ng
arguendo that the docunent was not disclosed, there was no Brady
violation as the statenent hardly excul patory, nor had it been
di scl osed, would have produced a different trial result. As
Udel | explained, Heinssen had testified that Kearse |ooked |ike
he had just scored a touch down when he drove away from the

nmur der scene. It was Udell’s intent to negate that testinony
using Pendleton who refuted Heinssen’'s characterization of
Kear se. She reported that Kearse |ooked scared and nervous

after the shooting; that he was upset. (2R-T 1660; PCR 283).
Wth respect to Heinssen's statenment about cocaine, Udel
testified:

Q And that was one of the ways that Rhonda
Pendl eton actual |y hel ped your case?

A. Correct.
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Kearse alleged Udell was ineffective in not objecting to

the introduction of non-statutory aggravati on, the court

rejected Kearse’'s characterization of the State’'s argunent and
found Kearse’'s challenge to the court’s sentencing decision
legally insufficient.

Kearse clainms counsel was ineffective for failing
to object to the introduction of non-statutory
aggravating circunstances thereby rendering Kearse's
death sentence fundanentally unfair. Kear se contends
that the prosecutor’s comments characterizing Kearse
as a bully who didn't want to work and as lacking in
redeem ng value anobunted to non-statutory aggravating
factors. The Court disagrees and finds the argunent,
when taken in context, fair reply in contradiction of
Kearse’'s evidence of mtigation. (2ROA 2547-2589
2594, 2612-2615.) Breedlove v. State, 413 So.2d 1, 18
(Fla. 1982).

In addition, Kearse clains that the trial court

Q But as far as if you -- if you had a statenent
available to you that M. Heinssen had said that M.
Kearse |ooked high on cocaine, what would you have
done with that?

A. There’s no way | could have nade that -- well, |
guess any good |awyer can take anything and tw st is,
but it didn't look on the face of it to be anything
t hat woul d hel p us.

(PCR 46 756-57). Hei nssen’s statenent is not exculpatory; it
does not tend to exonerate Kearse. The statenent nerely places
Kearse at the crine scene. It does not establish that Kearse
was not in control of his faculties, but nerely characterized
how he | ooked at the nonent. In fact, Colonel Mnn testified
when he net Kearse the night of the nurder, he was coherent and
not under the influence of anything. (1R 1303-04). Kear se has
not conme forward with any evidence as to whether he was under
the influence of any substance at the tinme of the crine.
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i mproperly considered lack of renbrse as a non-

statutory aggravating circunstance. However, in
support Kearse provides an inaccurate citation to the
record. Further, exam nation of the sentencing order

reveals no reference to renorse in support of the
aggravating circunmstances. Thus, the Court finds this
portion of hte claimlegally insufficient.
(PCR. 37 5736-37).
The claimis also procedurally barred as Kearse raised the
i ssue of prosecutorial msconduct at trial, Kearse Il, 770 So.2d
at 1130, but did not challenge theses statenents. Relitigation

of the claim under the guise of ineffective assistance of

counsel is not permtted. See Rivera, 717 So.2d at 480 n.2;

Harvey v. Dugger, 656 So.2d 1250, 1253). Mor eover Kearse' s one

sentence claim that counsel was ineffective for failing to
object to the comment is legally insufficient as pled. See
Freeman, 761 So. 2d at, 1069-1070 (finding bare assertion of
i neffective assistance of counsel is a thinly veiled attenpt to
have underlying issue resolved on the nmerits and is therefore

i nproper); Asay v. State, 769 So. 2d 974 (Fla. 2000)(sane).

Furthernore, when read in context, the argunent is proper and

was not offering non-statutory aggravation.> The statenents

" A review of «closing argunent denpbnstrates that the
prosecutor did not offer non-statutory aggravation. After
setting forth the facts proven (2R T 2547-77), the State
di scussed the applicable statutory aggravating factors along
with the relevant facts in support. (2R-T 2578-2585). Foll ow ng
this, the prosecutor’s focus turned to the applicability of the
pr oposed mtigation. (2R-T 2587-2589). In response to the
defense portrayal of Kearse as sonmeone who had a |earning
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were nerely fair reply to Kearse’'s claim that mtigation

existed. See Breedlove v. State, 413 So.2d 1 (Fla. 1982)

(recognizing wide latitude is permtted in arguing |ogical

inferences to the jury); Valle v. State, 581 So.2d 40 (Fla.

1991); Wiite v. State, 377 So.2d 1149 (Fla. 1979); Davis V.

State, 698 So.2d 1182 (Fla. 1994); Vining v. State, 637 So.2d

921 (Fla. 1994), The court’s decision should be affirned.

As his final sub-cl ai m Kearse challenged pre-trail

disability due to an enotional handi cap, the prosecutor pointed
to contradictory evidence stating:

Didn’t they tr[ied] sic to paint a false picture of
who Billy Kearse was? Didn't they try to have you
picture poor little Billy Kearse who just couldn't
| earn. \Wen the docunented truth had been brought out
only in cross examnation was that we |earned that
Billy Kearse was really a severe bully throughout his
time in school. As a little kid, as a mddle schooler,
and finally as a crimnal on the streets. He had no
respect for authority throughout his career in school.
He threatened the faculty, he didn't want to be in
school, and by age 18 had been referred as a
delinquent for nultiple burglaries, for thefts and for
r obbery. That it the real Billy Kearse which didn't
conme out until we cross exam ned these w tnesses.

(PP 2594). The prosecutor then turned his attention to the
evi dence Kearse offered under the “catch-all” mtigator. Therein
the prosecutor properly argued that the evidence did not
establish mtigation. The state’s nessage was that Kearse’'s

inability to work or get along with others was of his own doing
and not the failure of society or the school system (PP 2612-
2615). It was Kearse al one who was responsible for his actions.
Toward that end, the rhetorical question was posed to the jury,
“I's there one redeenm ng value that this Defendant has?” (2RT
2614 lines 20-21). Followi ng further argunent, the question was
reiterated. (2R-T 2615 lines 12-13).

96



publicity, venue, and courtroom events. The State addressed

uniformed officers in the courtroomin it response to the first
sub-claim of this Caimand wll rely on the answer here. I n
denying relief on the balance of the clains, the court reasoned:

In the first issue, Kearse clains that the trial
court erred or trial ~counsel was ineffective for
changi ng venue of the 1991 guilt phase from St. Lucie
County to Indian River County. ... However, Kearse
alleges no facts to denonstrate taht the change of
venue otherwi se prejudiced the outcone of the quilt
phase. FN8

FN8 Exam nation of the record reveals that venue was
never raised as an issue on Kearse's first appeal.
However, venue was raised on appeal of the second
penalty phase where Kearse challenged the decision

denyi ng change of venue back to St. Lucie . No abuse
of discretion was found in keeping venue in Indian
Ri ver County. Kearse, 770 So.2d at 1123-24 (Fla.
2000) .

In the third issue, Kearse clains that the second
penalty phase was tainted by juror m sconduct. Thi s
matter was raised on direct appeal where Kearse
chall enged the denial of a notion to interview jurors
for alleged m sconduct. The Florida Suprenme Court
found that Kearse's allegations did not neet the
standard for juror interviews and thus found that the
court did not err in denying the notion. Kearse, 770
So.2d at 1127-28. Therefore, the Defendant’s claimis
procedurally barred where the issue was raised and
rejected on appeal.

(PCR 37 5737). A review of the record establishes support for

the court’s factual findings and |egal conclusions for both the
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venue®® and juror m sconduct® issues.
To the extent that Kearse is claimng cumul ative error, he
is not entitled to relief. Each sub-claim is either legally

insufficient, procedurally barred or neritless. Downs v. State,

740 So. 2d 506, 509 (Fla. 1999) (finding that where all egations
of individual error are found to be without nerit, a cunulative

error argunment based on the asserted errors nust |ikew se fall);

Mel endez v. State, 718 So. 2d 746, 749 (Fla. 1998); Chandler v.

°8 Kearse mmintained in his notion that the court erred in
changing venue to Indian River County, but “[t]o the extent
trial counsel so noved, this constituted deficient perfornance
and prejudiced M. Kearse.” (PCR 10 1504). The claimis legally
insufficient as pled give its single-sentence conclusory claim
Moreover, it is procedurally barred as the issues was raised and
rejected on direct appeal in Kearse Il, 770 So.2d at 1123-24
See Asay v. State, 769 So.2d 974, 989 (Fla. 2000), (noting “one
sentence” conclusory allegation of counsel’s ineffectiveness is
an inproper pleading and attenpt to relitigate procedurally
barred claim); Rivera, 717 So.2d at 480 n.2 (finding it
inperm ssible to recast claim which could have or was raised on
appeal as one of ineffective assistance to overcone procedural
bar or relitigate and i ssue considered on direct appeal).

°> On direct appeal of the re-sentencing, Kearse challenged
the denial of a notion to interview jurors as it related to the
all eged juror msconduct. Kearse, 770 So.2d at 1127-28 (finding
Kearse’'s allegation of msconduct did not neet the standard
announced in Baptist Hospital v. Maler, 579 So. 2d 97, 100 (Fl a.
1991), thus, there was no error in denying interviews). Medi na
V. St at e, 573  So. 2d 293, 295 (Fla. 1990) (hol di ng
“Ia]llegations of ineffective assistance cannot be wused to
circunvent the rule that postconviction proceedi ngs cannot serve
as a second appeal”); Harvey v. Dugger, 656 So. 2d 1253, 1256
(Fla. 1995)

Kearse, 770 So. 2d at 1127-28. G ven the prior resolution of
this matter, the instant claim should be found procedurally
barr ed.
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Dugger, 634 So. 2d 1066, 1068 (Fla. 1994). Mor eover, the
evi dence agai nst Kearse was overwhelm ng and the death sentence
has not been underm ned as addressed above. This Court should

affirmthe denial of postconviction relief.
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CONCLUSI ON

Based upon the foregoing, the State requests respectfully
that this Court affirm the denial of postconviction relief.
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