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REPLY

ARGUMENT |

THE LONER COURT ERRED I N DENYI NG MR KEARSE
A NEW TRI AL AND/ OR PENALTY PHASE WHERE TRI AL
COUNSEL RENDERED CONSTI TUTI ONALLY

| NEFFECTI VE ASSI STANCE TO MR. KEARSE IN HI' S
GUI LT AND PENALTY PHASE TRI AL PROCEEDI NGS

The State asserts that the | ower court properly determ ned
counsel rendered effective assistance during M. Kearse's guilt
and penalty phase trials. (Answer Brief, p. 7). At the outset,
M. Kearse stresses that several of the State’'s factual
assertions in support of this position are inaccurate. For
exanple, the State clains that trial counsel “sought co-counse
for original trial, but, that request was denied.” (Answer
Brief, p. 12). 1In fact, the record reflects that the trial
court offered to appoint Attorney Fran Ross as co-counsel when
M. Udell was first appointed to represent M. Kearse. The
State objected to the appoi ntnent of co-counsel and,
subsequently, M. Udell refused co-counsel. (Rl. 15). Prior
to the second penalty phase, M. Udell failed to request co-
counsel. Then, weeks before penalty phase was to begin, M.
Udel | conpl ained that he did not have enough tinme to present an
effective mtigation case because of his other cases and
clients:

MR, UDELL: Judge, | physically don't have
enough time between now and Decenber 9th to



present an affective [sic] case for
mtigation on Decenber 9. In a perfect
world if I had no other clients, no other
cases | could probably get it done between
now and_Decenber 9, but that's just not the
way it is.

(R2. 134).

Neverthel ess, the State points to several duties which M.
Udel | did perform including challenging several potenti al
aggravating factors. (Answer Brief, p. 13). The State fails to
nmention that two of those aggravators had been struck on M.
Kearse's first direct appeal and were therefore inapplicable to
hi s case.

The State also clains that M. Kearse has not shown what
M. Udell could have done that he did not do in defending
agai nst conviction or sentence. (Answer Brief, p. 20). To the
contrary, as detailed below and in M. Kearse's Initial Brief,
M. Udell’s shortcom ngs included, but were not limted to,
failing to depose or obtain a report fromthe State' s nental
health expert, failing to call available witnesses, failing to
obtain public records to support M. Kearse’'s defense, failing
to explore additional areas of nental health nmitigation
i ncluding Post-Traumatic Stress Disorder, failing to provide
“vital” materials to his experts, and failing to adequately

prepare his experts and lay witnesses to testify.

The State al so points out that M. Udell objected to the



conpel l ed nental health evaluation and the use of information
gathered during it. (Answer Brief, p. 13). Once again, the
State ignores the relevant facts of this claim It is clear
fromthe record that M. Udell was caught off guard when the
State notified himthat their experts would be evaluating M.
Kearse. M. Udell did object to the exam nation, however, he
had the opportunity to be present at the exam nation and chose
not to, and did absolutely nothing to determ ne what information
was gat hered by the State’ s expert or what the expert would
testify to.

The State also stresses that, for the second penalty phase,
M. Udell was able to | ocate Rhonda Pendl eton, the State’ s key
Wi tness at trial, even though the State was unable to do so.
(Answer Brief, p. 15). In fact, as denonstrated at the
evidentiary hearing, the State knew that Rhonda Pendl eton was in
Hopki nsvill e, Kentucky, and that she had recently been arrested

for witing bad checks, information wthheld from M. Kearse.

A. PREPARATI ON OF AND FOR MENTAL HEALTH EXPERTS

Addressing the nerits of M. Kearse's clains, the State
argues that M. Udell’s negative comments about his case and
client to the media, the court, and the jury, did not amount to
i neffective assistance. As the State rightly points out, the

guestion is not what Udell’s attitude was at the tinme, rather it



is whether Udell’s representation met the constitutional

standard under Strickland. (Answer Brief, p. 20). Perhaps the

comments, in and of thenselves, do not constitute ineffective
assi stance, however, M. Udell’s conduct clearly denonstrated
the defeatist attitude that contributed to his nunmerous failings
whi ch did constitute ineffective assistance.

The State argues that M. Udell’s concession to the jury
that he had “no idea what the nmental health experts are talking
about” was a reasonable strategy, and that M. Udell assured the
court he knew “the jargon” and had two experts teaching him
(Answer Brief, p. 22). A conplete reading of M. Udell’s
evidentiary hearing testinony denonstrates that, despite his
assurances, he really did not have the know edge required to
effectively defend a death penalty case. At the tinme of M.
Kearse’'s penalty phase, and at the tine of the evidentiary
hearing, M. Udell did not know the difference between two of
t he nost common psychol ogical tests enployed by nental health
prof essionals in capital cases: the MWI, a personality test,
and the WAI'S, an intelligence test. (PCRT. 543). M. Udel
did not, and does not, know the difference between a
psychiatrist and a psychologist. (PRC-T. 539). M. Udell’s
under st andi ng of Fetal Al cohol Effect, a recognized di sorder and
the crux of his penalty phase defense, is that he or his expert

came up with that term (PCR T. 541-542).



The record reflects that M. Udell’s conments to the jury
were not the result of a reasoned strategy decision. The
evidentiary hearing testinony denonstrated that M. Udell’s |ack
of know edge of nental health issues rendered hi mincapabl e of
maki ng such a strategy decision.

Neverthel ess, the State argues that M. Udell adequately
prepared, and prepared for, nental health experts’ testinony.
(Answer Brief, p. 23). The State quotes thirteen pages of
portions of the |ower court’s order, nost lifted entirely from
the State’s post-hearing nmenorandum (Answer Brief, p. 23-36).
The | ower court concluded that “it is apparent fromthe record
that Udell knew or anticipated the substance of Dr. Martell’s
testi nony despite not having deposed Dr. Martel.” (Answer
Brief, p. 33, Oder). This finding is not supported by the
record. |In fact, the record reflects that when M. Kearse’s
second penalty phase began, nine days after M. Udell received
notice that the State intended to call Dr. Martell, M. Udell

had “no idea what Dr. Martell is going to say.” (R2-T.

175) (enphasi s added). M. Udell did not even know what type of
expert Dr. Martell was, believing himto be a psychiatrist.
(R2-T. 172). The State and the |lower court rely upon M.

Udel | 's evidentiary hearing testinony that he “knew what the man
was going to say, generally speaking” because "1 could have

asked him” There is no indication in the record that M. Udell



did, in fact, ask what the State’' s expert knew or would testify
to. Alternatively, M. Udell clains that he could have had
“informal conversations with the State Attorney”:

| mean, we often in preparing for trial wll
say to each other what is your w tness going
to say? And that's not unusual. You know,
whi ch -- which aggravating factors is Dr.
Martell going to opine exist, which ones is
he going to say didn't? . . . Sonetinmes you
speak to opposing counsel and you ask them
big picture, you know, which mtigating or
aggravating factors is the doctor going to
say existed, and rely upon those
representations.”

(PCR-T. 561). Despite his representations, M. Udell has no

recol l ection of any such conversation taking place prior to Dr.

Martel|'s penalty phase testinony. !

! The State’s conduct in preparation for, and during, the
evidentiary hearing clearly denonstrates that a casual and

i nformal conversation with the State Attorney to determ ne what
their expert will testify to is not a reliable neans of
conducting discovery. As the Assistant State Attorney
expl ai ned:

| had a conversation with M. Kali

[ Col | ateral Counsel] over the phone. | may
have m sinterpreted the facts that -- that
Dr. Martell sent to me. He was -- it turns
out he was in possession of the sane
material | was. So if that nakes sense to
you, what |'ve just said, is that what

you' re thinking?

MR KALIL: Well, that's one of the itens
that | wanted to address. The version of
his story that you gave ne is --

MR MRVAN. Is different fromwhat his
testinmony is, and it's consistent wth what



The | ower court found that M. Udell “nost |ikely acquired
details of Dr. Martell’s report through discussions with the
prosecutors and through Udell’s famliarity with the work of Dr.
Martell’ s partner, Dr. Dietz.” (Answer Brief, p. 33). Neither
M. Udell, the lower court, nor the State are able to explain
how M. Udell’s clainmed “famliarity” with the State’' s expert’s
partner’s work in another case would adequately provide himwth
the “details” of his opinion in every other case. To accept the
| ower court’s finding of no deficient performance one nust
accept that Dr. Martell is so biased, and his expert opinion in
every case is so predictable, that M. Udell needed not conduct
any discovery. At the sane tinme, the court finds Dr. Martell’s
testinmony credible, and ignores the evidence to the contrary and
its own circular reasoning. |In any event, even had M. Udel
“casual ly” spoken with the State Attorney or obtained Dr.
Martell’s “details” from past experience with another expert,
this could not possibly substitute for obtaining a report or

deposition detailing Dr. Martell’s findings or potentia

his letter is. He didn't tell me anything
different than what is in his letter. |
have the sane letter that he sent to the
Feds that you have. That's what | was
readi ng when | spoke to you on the phone. |
got it wong, but it's not -- he didn't
perjure himself, he didn't testify
inconsistently with anything he told ne.

(PCR-T. 1319-1321).



testinony to satisfy the “objective standard of reasonabl eness”

envi sioned by Strickland and its progeny.

The | ower court al so concluded that “Udell cannot be held
responsi ble for the ruling just weeks before comencenent of the
second penalty phase conpelling the State’s nental health
exam nation of M. Kearse.” This conclusion is not supported by
the record, the State’s position at the time of trial, or the
law. Fla. R Cim P. 3.202, allowing the State to seek a
conpel l ed nental health exam nation of a capital defendant when
mental health is at issue, went into effect on May 2, 1996,
seven nonths before M. Kearse's second penalty phase.

Amendnent to Fla. Rule of Crim Pro. 3.220-Di scovery, 674 So. 2d

83, 85 (Fla. 1995). Had he been current on the case |law, M.
Udel | woul d have known that this Court had sought to “level the
playing field” by approving a simlar procedure years before.

See Kearse v State, 770 So. 2d 1119, citing Dillbeck v. State,

643 So. 2d 1027 (Fla. 1994). dearly M. Udell had the
prof essi onal obligation to anticipate the conpelled nental
health exam nation and to prepare for it. Instead, M. Udel
chose to sinply object to the evaluation, refuse to cooperate,
and “let the chips fall where they may.” (PCRT. 553).

The I ower court finds that M. Udell’s failure to provide
Rhonda Pendl eton’s testinony to Dr. Lipman was not deficient

performance (in fact, M. Kearse alleged that M. Udell was



ineffective for not produci ng Rhonda Pendl eton’ s statenent given

to police the night that Oficer Parrish was killed). The court

and State reason that Dr. Lipman’s opinion would not have
changed had he been provided the “testinmony” and, therefore, M.
Kearse was not prejudiced by M. Udell’s failure. This is
clearly refuted by the record, as the State argued to the jury
that Dr. Lipman was w thout the necessary information on which
to base his opinions, as opposed to Dr. Martell, who had been
provi ded everyt hing:

How can you believe a man who didn't even

review and nmade no real effort to obtain the

records that he needed to reviewto know

what happened in this case, to reach an

i nformed opinion on this case?
(R2. 2596).

Again, I'mnot going to go through Dr.

Martell's testinony, you heard it and it was

the last thing that you heard as far as

testi nony, and you paid close attention to

it. But, Dr. Martell was prepared, Dr.

Martel |l had exam ned everything that he

coul d possibly get to examine in this case .
(R2. 2604).

The lower court also finds no fault with M. Udell offering

expert psychol ogi cal testinony through a neuropharmachol ogi st,
t hough, at trial, Dr. Lipman was threatened with crim nal

sanctions for doing so:

THE COURT: | guess nmaybe this w tness ought
to be warned that the State Attorney nmay



file crimnal charges against himand nmaybe

he ought to claimthe 5th Anmendnent from

here on out, | don't knowif that's the

inmport of telling himhe's guilty of a

m sdeneanor. \What he's doing of course only

a jury can determ ne whether you really are

guilty of such offense. | don't want to be

a part of leading himinto being charged

with a crine.
(R2. 2286-7). The court concedes that M. Kearse has shown
exanples that Dr. Friedman, had he been called by M. Udell,
coul d have been nore authoritative in delivering his opinion
first-hand rather than through Dr. Lipman. Still, the court
bl anes Dr. Lipnman for his performance on cross-exani nation
rather than M. Udell, who put Dr. Lipman in this untenable
posi tion.

The State argues that M. Udell nmade a strategic decision
to “allow [Dr. Lipman] to rely on testing by other experts.”
(Answer Brief, p. 37). Dr. Lipman’s testinony refutes this
contention, and the law refutes the court’s finding. It was Dr.
Li pman who, out of frustration, consulted with Drs. Friedman and
Bl umenkof to support his opinion. M. Udell played no part in
t hat decision and M. Udell was not in a position to “allow Dr.
Li pran to di scount the other doctors’ opinions. M. Udell’s
decision was limted to howto present Dr. Friedman’s val uabl e
testinony to the jury and judge. Rather than considering and

rejecting alternative courses of action to arrive at a

reasonabl e strategic decision, M. Udell sinply reasoned “if the

10



guestion is why didn't we call Friedman? The analysis was we'd
get the sane testinony, sane information to the jury through
Lipman.” (PCR-T. 807). The result of this decision, as
denonstrated in the record, was that Dr. Lipman’s credibility
was called into question and he was threatened with crim nal
sanctions. This cannot result fromany reasoned strategy on M.
Udel | ' s part.

In denying M. Kearse's claimthat Dr. Petrilla
i nappropriately used and relied on the MWI, the | ower court
finds no prejudice because “Dr. Crown devel oped a personality
profile of Kearse consistent with Dr. Petrilla s personality
profile using a different test instrunment.” (Answer Brief, p.
36.) In fact, a careful reading of the evidentiary hearing
testinmony and Dr. Crown’s report indicates that he did not do
any personality testing and did not “devel op a personality
profile” of any type. Once again, the lower court’s findings,
and the State’s argunent, are not borne out by the record.

The State argues that M. Kearse has not shown that Udell’s
experts did not present available nental health mtigation.
(Answer Brief, p. 40). The State, and the | ower court, failed
to recognize that Dr. Dudley testified that M. Kearse suffers
from Post - Traumatic Stress Disorder (PCR-T. 1044), and Drs. Hyde
and Dudl ey found Attention Deficit Hyperactivity D sorder.

(PCR-T. 1044, 1452). M. Udell was, or should have been, aware

11



t hat Panel a Baker had found evidence of Post-Traumatic Stress
Di sorder at M. Kearse’'s penalty phase, but did not pursue this
area of inquiry.

B. FAI LURE TO | NVESTI GATE AND PRESENT EVI DENCE

OF OFFI CER PARRI SH S PRI OR M SCONDUCT AND

Dl FFI CULTI ES DEALI NG W TH THE PUBLI C

At the evidentiary hearing, trial counsel agreed that “[a]n
i nperfect self-defense argunent is clearly what we were
intending to argue.” (PCR-T. 777). Trial counsel knew it was
crucial for himto argue that when M. Kearse took the gun from
Oficer Parrish and fired the fatal shots, M. Kearse didn't
plan to or have the intent to kill Oficer Parrish in order to
avoid arrest. Yet, he did not present any evidence that would
substanti ate any other reason for the shooting. He did not
fully investigate and present evidence of the victims
m sconduct as a | aw enforcenment officer and the victinms
negati ve approach in dealing with the public, including
threatening and erratic behavior. Furthernore, contrary to the
State’s assertions, trial counsel conpletely failed to
i nvestigate the background of O ficer Parrish by failing to
obtain Oficer Parrish’ s personnel files fromthe Ft. Pierce
Pol i ce Departnent.

In its answer brief, the State presents a substanti al

portion of the trial court’s order denying post-conviction

12



relief concerning this issue. (Answer Brief, p. 44-47). The
| ower court noted that:
However, Kearse does not allege any actual
provocation by Parrish during the traffic
stop. And at the evidentiary hearing,

Kearse presented no evi dence of actual
provocation by Parrish during the traffic

st op.
(PCR 43) (enphasis added). This finding is not supported by the
record. Evidence presented at trial, including M. Kearse's
statenent to police, showed that O ficer Parrish struck M.
Kearse with handcuffs, and that M. Kearse perceived that he was
i n danger of great harmby Oficer Parrish. The State was able
to rebut this evidence by arguing that:

Danny Parrish was a true synbol of what a

police officer should be. H's actions the

ni ght he died are an exanple of what a

police officer is and should be. He went

out of his way, out of his way to give this

Def endant a break. And | ook what he got in

return. And to make it worse, this

Def endant has the gall to then go on and try

to claimthat Danny Parrish brutalized him

totry to sonme way justify what he did out

t here.
(R 2583-4).

The | ower court found that it was a reasonable “strategy”

for trial counsel to fail to present evidence of Oficer
Parrish’s erratic and threatening behaviour with nenbers of the

public. The State argues that trial counsel’s decision not to

present such evidence was “pure strategy” which was devel oped

13



after an investigation, although not an exhaustive one.” (Answer
Brief, p. 47)(enphasis added).

There is no doubt that in a challenge based on ineffective
assi stance of counsel, the defendant nust overcone the
presunption that, under the circunstances, the chall enged action

m ght be considered sound trial strategy. Strickland v.

Washi ngton, 466 U. S. 668, 689 (1984). But there is no magic in

sinply saying the word — there nust be sone basis to determn ne
that a trial attorney used a careful plan or nethod, i.e.,
strategy. There is no such justification presented in this case
when it comes to failing to present witnesses who could have
circunstantially backed up M. Kearse’'s perception that Oficer
Parri sh becane threatening and aggressive and M. Kearse felt he
had to defend hinself.

The State argues that “Udell considered arguing an
“inperfect self-defense’ but in analyzing all the evidence, and
assumng it would all cone into evidence, Udell reiterated that
he did not think it would not reach the ‘tipping point’ where
the informati on woul d be hel pful in the guilt phase.” (Answer
Brief, p. 48). This argunent is not supported by the record.

M. Udell testified at the evidentiary hearing that “[a]n
i nperfect self-defense argunent is clearly what we were
intending to argue.” (PCRT. 777). That being the case, M.

Udel | had an obligation to present sone evidence to support this

14



defense. His decision to not present this evidence, nade after
i nconpl ete investigation, cannot be attributed to reasonable
strat egy.

Trial counsel could not renenber personally investigating
the conpl aints, though he was certain that either he and/or one
of his investigators would have attenpted to |locate all of the
conplainants. (T. 47). This answer just does not suffice as a
showi ng of a reasonable investigation. Crimnal defense counsel
has a duty to nmake reasonabl e investigations or to nake a
reasonabl e deci sion that mekes particul ar investigations
unnecessary. In any ineffective assistance of counsel case, a
particul ar decision not to investigate nust be directly assessed
for reasonabl eness in all the circunstances, applying a heavy

nmeasure of deference to counsel's judgnents. Strickland, at

691. Furthernore, when there is an inconplete investigation,
the strategic choices that are nmade are consi dered “reasonabl e
precisely to the extent the reasonabl e professional judgnents
support the limtations on investigation”. |[|d. at 690-691.
The El eventh Grcuit Court of Appeals has set forth the proper
anal ysis for investigation omssion in death penalty cases:

First it nust be determ ned whether a

reasonabl e i nvestigation shoul d have

uncovered such mtigating evidence. |If so,

then a determ nation nust be made whet her

the failure to put this evidence before the

jury was a tactical choice by trial counsel.
| f so, such a choice nust be given a strong

15



presunption of correctness and the enquiry
is generally at an end. |[|f however the
failure to present the mtigating evidence
was an oversight and not a tactical

deci sion, then a harm essness review nust be
made to determine if there is reasonable
probability that, but for counsel's

unprof essional errors the result of the
proceedi ng woul d have been different.

M ddl eton v. Dugger, 849 F.2d 491, 493 (11th Cr. 1988).

Here, there is evidence that the reasonabl e professional
j udgment of a highly experienced investigator who had spoken
Wi th conpl ainants, saw the need for further investigation into
Oficer Parrish’s entire personnel file and internal affairs
reports — and saw the value of testinony of nenbers of the
community who could verify that Oficer Parrish was erratic and
acted in a threatening manner with them This is not the

“distorting effects of hindsight,” Strickland, but rather was

foresight by a well-trained defense investigator.
Trial counsel testified at the evidentiary hearing that

“We were going to attenpt to get in evidence

any way we could. In analyzing it we

assunmed everything would come in, and then

what do we have? And we just didn’t think

we’' d reach the tipping point where it would

be hel pful .”
(PCR-T. 777)(enphasis added). Trial Counsel did not have a co-
counsel working with himon M. Kearse's case and his second

penal ty phase teamwas limted to hinmself and his seasoned

i nvestigator, Anne Evans. However, the testinony of Ms. Evans,

16



a former Washington D.C. homicide detective, refuted that there
was agreenent to not investigate or present this val uable
evidence. M. Evans testified that she infornmed trial counsel

that it was very inportant to obtain Oficer Parrish’s conplete

personnel file to investigate clainms of m sconduct. (PCR-T.

1404) (enphasi s added), and that she and M. Kearse told M.
Udel | that this evidence should be presented to the jury. (PCR-
T. 1204) (Enphasis added). Neither the State nor M. Udel
refuted this testinony.
Here, there is credible, unrefuted evidence that M. Kearse

(and his experienced investigator) understood and approved of a
full investigation of Oficer Parrish’s conduct as a | aw
enforcenent officer, and were requesting that evidence by
conpl ai nants be presented to the jury in support of M. Kearse’'s
perception that Officer Parrish was threatening him? Yet, trial
counsel attenpted to justify his |ack of investigation and
presentation of this evidence by saying:

“I'f - - if the question is why didn't we?

In the end, nobody would cone through. When

push canme to shove everybody backed off of

what they said; well, M. Udell, it wasn’t
really as bad as we suggested. And the

2Recently, this Court has held that evidence that counsel’s
conduct was part of a deliberate, tactical strategy that the

def endant understood and approved of al nost al ways precl udes the
establ i shnent of deficient performance by trial counsel. Henry
v. State, SC04-153 (Cctober 12, 2006) (rehearing pending), citing
Downs v. State, 453 So. 2d 1102, 1108 (Fla. 1984). Surely the
reverse nust al so be true.

17



general analysis was it was not helpful, it
woul d be nore harnful than hel pful ”.

(PCR-T. 525).

The | ower court relied upon this testinony in its order
denying M. Kearse relief, and the State relies upon it inits
argunent. The State also points to negative aspects of the
conpl ai nants as a further basis for trial counsel’s stated
“strategy” to not call these witnesses. (Answer Brief, p. 51).
The record does not support the State’'s argunent or the findings
of the court. One conplainant, Ms. Davis, was a civilian at the
time of her encounter with O ficer Parrish but at the tinme of
M. Kearse' s second penalty phase trial was a Hill sborough
County Sheriff’s Departnent Deputy. Deputy Davis testified that
she had witten a conplaint against Oficer Parrish (which was
obtained by trial counsel) but had never been contacted or given
a subpoena to testify at either of M. Kearse's trials. (PCT-R
848-872).

Eric Jones, a long-established and well-respected Fort
Pi erce busi nessman, had also filed conplaints against Oficer
Parrish. He had been subpoenaed to testify in 1996, had
appeared at the courthouse but was never called to testify. He
was upset about how trial counsel handled himand wote a letter
to M. Udell to that effect.

A reasonabl e investigation of Oficer Parrish’s
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difficulties in dealing with the public should have |ead tri al
counsel to neeting with Reverend Newton, the m nister at
Parrish’s church. Rev. Newton was too sickly to attend the
evidentiary hearing so M. Kearse proffered his testinony

t hrough two CCRC i nvestigators, Stacie Brown (PCT-R 1167-1191)
and Ni cholas Atkinson (PCT-R 1192-1211). This proffer was

di scussed in detail in M. Kearse's Initial Brief — and it is
conpel ling evidence of Oficer Parrish’s racist attitudes and
erratic behavior.?

In its answer, the State concedes that trial counsel’s
investigation into Oficer Parrish’ s background was “not an
exhaustive one.” (Answer Brief, p. 47). Wen that occurs, the
qguestion becones whet her reasonabl e professional judgnents
support the limtations on investigation so that it would be
reasonabl e to conduct a | ess than conplete investigation.

Strickland v. Washington, 466 U S. at 691 (1984). Trial counsel

adm ts that he was pursuing an “inperfect self-defense” and
further admtted that the conplaints showed that Oficer Parrish
had a “hair trigger tenper” and that

“They - - a general proposition that we got

fromthese people which was reflected in

their letters, and then as reflected again
inthe things | didn't get, which is Danny

3 The lower court did not make any findings concerning the
credibility of these witnesses. Therefore, none of the defense
W tnesses presented at the evidentiary hearing were found to not
be credible.
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is pretty aggressive. He did apparently

have a - - a hair trigger tenper. But he

would get a little aggressive quicker than

one woul d hope. Everybody said that. And

then there were the racial undertones from

sonme of the mnorities who filed these

conplaints.”
(PCT-R 525). His experienced investigator was frustrated in
her efforts to get trial counsel to continue to pursue these
W t nesses, and when trial counsel did have a well-respected
busi nessman willing to testify and waiting in the hallway of the
courtroom he failed to call him Trial counsel’s chosen
alternative was to present no evidence to support his “inperfect
self-defense.” Rather, he sinply nade his argunent to the jury
in closing.

At the conclusion of the second penalty phase trial, the

trial court made findings concerning the mtigating evidence

presented. The dissenting opinion in Kearse v. State, 770 So.2d

1119 (Fla. 2000) pointed out that the factors relied upon by the
trial court were not |isted separately but rather were grouped
together and treated categorically in the sentencing order.
However, they were considered by the | ower court, and partially
include: low I Q inpulsiveness, and inability to reason
abstractly; inpulsiveness with nenory problens and inpaired
social judgnent; difficulty attending to and concentrati ng on
visual and auditory stimuli; difficulty with perceptual

organi zational ability and poor verbal conprehension; inpaired
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probl emsolving flexibility; deficits in visual and notor
performance; |ower verbal intelligence; poor auditory short-term
menory; mld retardation and ability to function at a third
grade | evel; devel opmental learning disability; slow |earning
and need for special assistance in school; severe enotional

handi cap; inpaired nmenory; inpoverished academ c skills; nental
enotional and |learning disabilities; delayed devel opnent al

m | estones; and, severe enotional disturbance as a child. The
jury heard this mtigating evidence, but did not have proof that
there nay be sone credence in M. Kearse’'s perception that he
was in danger of O ficer Parrish. Wthout that evidence, the
jury could only conclude that M. Kearse would westle a gun
froma police officer and repeatedly shoot that officer to avoid
bei ng violated on his probation.

O ficer Parrish was hired by the Ft. Pierce Police
Departnment in md-1987. (Defense Exhibit G . Therefore, he had
only been an officer with that departnment for approximately 3%
years at the tine of his death in January, 1991. During that
short tinme, there were many conpl ai nts nmade agai nst him and
there were problens noted in his personnel file. Under these
circunstances, M. Kearse has shown that defense counsel’s
conduct renders the results of the proceedi ng unreliable.

Gaskin v. State, 822 So. 2d 1243 (Fla. 2002) (quoting

Strickland, 466 U S. at 693).
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The prejudice is denonstrated by the State’ s cl osing
argunent. O course, it was the hand of the defense counsel
t hat enabl ed the prosecutor to nake that argunent. For these
reasons, M. Kearse is entitled to a new trial and/or another

sentenci ng phase trial.

ARGUMENT | |

THE TRI AL COURT ERRED I N DENYI NG MR KEARSE
A NEW PENALTY PHASE AFTER MR KEARSE

PRESENTED NEW.Y DI SCOVERED | MPEACHVENT
EVI DENCE

The | ower court found, and the State argues, that the

evidence of Dr. Martell’s conduct in U.S. v. Spivey did not

exist at the tine of M. Kearse’s trial, and therefore does not
nmeet the first prong of the Jones test for newly discovered

evi dence (Answer Brief, p. 64, citing Jones v. State, 709 So. 2d

512). The lower court’s finding, and the State’'s argunent, are
at odds with the prevailing case law. The fact that the Spivey
matter did not arise until three days after M. Kearse's
sentence of death supports the conclusion that the evidence was
not known to counsel at the time of trial and could not have
been di scovered through the exercise of due diligence. In any
event, Dr. Martell’s conduct in the Spivey matter is evidence of
hi s bias and untrustworthi ness which exi sted before and duri ng

M. Kearse’s trial. See MIIs v. State, 788 So. 2d 249 (finding

evi dence of a co-defendant’s statenent nade after defendant’s
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trial was newy discovered under Jones)
The State al so argues that the Spivey evidence woul d not be
adm ssible to i npeach Dr. Martell. The State’s reliance on

Fernandez v. State, 730 So. 2d 277, is msplaced. Unlike the

all egation in Fernandez that a witness violated his clerical
oath, the allegations that Dr. Martell commtted perjury and
lied to a federal court in Spivey directly inpugn his veracity.
The State further argues that Dr. Martell was truthful in his
affidavit, and the all egations nmade agai nst himdo not cal
inpartiality into question. The State fails to address the fact
that Dr. Martell, who purports to be an objective scientist
(PCR-T. 1283), admits that he socialized with prosecutors and
relied on their legal advise to skirt around the orders of a

federal court (PCR-T. 1292).

ARGUMENT | |

MR. KEARSE WAS DENIED H' S RI GHTS TO DUE
PROCESS AND EQUAL PROTECTI ON AS GUARANTEED
BY THE El GHTH AND FOURTEENTH AMENDMVENTS TO
THE UNI TED STATES CONSTI TUTI ON AND THE
CORRESPONDI NG PROVI SI ONS OF THE FLORI DA
CONSTI TUTI ON, BECAUSE CERTAI N FI LES AND
RECORDS PERTAI NI NG TO MR KEARSE' S CASE | N
THE POSSESSI ON OF CERTAI N STATE AGENCI ES
HAVE BEEN W THHELD | N VI OLATI ON OF CHAPTER
119, FLORI DA STATUTES AND FLA. R CRIM P.
3. 852

The State asserts that the trial court correctly resol ved

M. Kearse’'s public records requests and did not abuse its
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di scretion in denying access to public records fromthe Fort
Pierce Police Departnent, Ofice of the State Attorney and/or

trial counsel

A THE M SSI NG FORT PI ERCE POLI CE VI DEOTAPE

The lower court found that there was no videotape to
produce. PCR 5708. The court relied on the representations
of counsel for Fort Pierce Police Departnent and faults
collateral counsel for failing to inquire into, or object to,
this “testinmony.” In fact, the record reveals that it was
collateral counsel who initiated the inquiry as to the |ocation
of the videotape. Despite Fort Pierce Police Departnent’s claim
that the videotape nay not even exist, the departnent’s report
i ndi cating that the videotape was “placed in the FPPD evi dence
| ocker for safe keeping” (PCR 1446) speaks for itself. The
court’s finding that the vi deotape does not exist is not borne

out by the record.

B. PROSECUTOR S LETTER TO TRI AL ATTORNEY

The State argues that the letter witten by Assistant State
Attorney Mrman to trial attorney M. Udell was privileged work
product and that the court was correct in denying M. Kearse
access to it. The State reasoned, in part, that M. Kearse had
an “adversarial relationship” with M. Udell because he has

rai sed an ineffective assistance claim (Answer Brief, p. 72).
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This reasoning is contrary to prevailing case |aw, and adopti ng
such an “adversarial relationship” is contrary to prevailing
pr of essi onal norns.

The American Bar Association Cuidelines for the Performance
of Counsel in Death Penalty Cases, the standards to which the
Suprene Court has long referred as guides to determ ning whet her
counsel’s performance is reasonabl e, inpose a continuing duty
for trial counsel to act in the interests of the client,
regardl ess of whether an ineffective assistance claimis raised
in postconviction. The Guidelines read, in relevant part:

Continuing duty to client.

Gui deline 10.13 The Duty to Facilitate the
Wor k of Successor Counse

I n accordance with professional norns, al
persons who are or have been nenbers of the
def ense team have a continuing duty to
safeguard the interests of the client and
shoul d cooperate fully with successor
counsel .

ABA Gui del i ne 10.13 (2003) (enphasi s added).
As the Conmentary to the Cuideline explains,

Even after team nenbers have been formally
repl aced, they nmust continue to safeguard
the interests of the client. Specifically,

t hey nust cooperate with the professionally
appropri ate strategi es of successor counsel
(Subsection D). And this is true even when
(as is commpnly the case) successor counsel
are investigating or asserting a claimthat
prior counsel was ineffective

Comrentary to ABA Cuideline 10.13 (enphasi s added).
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Furthernore, the general rule is that “the attorney owes a duty
of conplete fidelity to the client and to the interests of the
client.” 1d.

The State cites to case law holding that letters witten
by attorney’s to their expert witnesses is privileged. The
State infers that M. Udell’s relationship to his client is the
sane as that of a State-retained expert to a crimnal defendant,
which is clearly not the case. The State cites no authority for
the proposition that an attorney may cl aimprivil ege when
witing to former counsel for a capital defendant. In any
event, by disclosing thoughts and i npressions regardi ng pendi ng
litigation to M. Kearse's attorney, the State has wai ved any

privilege that m ght exist.

ARGUMENT | V

THE COURT ERRED I N SUMVARI LY DENYI NG SEVERAL
OF MR KEARSE' S CLAI M5

The State asserts that “the denial of each claimwas well
reasoned and supported by the record.” (Answer Brief, p. 75).
The State does not address the fact that the court was not even
i n possession of the conplete record at the tinme he sunmmarily
deni ed several of M. Kearse's clains (PRC-T. 470). Judge
Ci anca, who did not preside over M. Kearse's resentencing,
clearly did not have the conplete record when he denied M.

Kearse an evidentiary hearing on these clains. The court did
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not state its rationale for denying a hearing at the tine he
ruled fromthe bench or in his witten order issued after the
Case Managenent Conference/ Huff heari ng.

Wth regard to M. Kearse’'s claimthat he was denied a fair
trial because of the presence of a nultitude of unifornmed |aw
enforcenent officers in the courtroom the State argues, and the
| oner court found, that “Kearse alleges no facts to explain the
unacceptable risk, the inperm ssible factors, the threat or the
hostil e courtroomcreated by there nmere presence of the officers
and Kearse does not otherw se denonstrate prejudi ce caused by
t he conduct of the officers.” (PCR 5737). This finding is
contrary to prevailing case law. The eleventh circuit
reiterated that the test for inherent prejudice is "not whether
jurors actually articulated a consci ousness of some prejudicial
effect, but rather whether 'an unacceptable risk is presented of

i npermi ssible factors coming into play.'" Wods v. Dugger, 923

F.2d 1454; quoting Hol brook v. Flynn, 475 U.S. at 570, 106 S.

Ct. at 1346; Estelle v. Wllianms, 425 U S. 501, 96 S. C. 1691,

48 L. Ed. 2d 126 (1976)).
As i n Wods,

The officers in [M. Kearse's] were there
for one reason: they hoped to show
solidarity with the killed [] officer. In
part, it appears that they wanted to

comuni cate a nessage to the jury. The
nmessage of the officers is clear in |ight of
the extensive pretrial publicity. The
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of ficers wanted a conviction followed by the
i nposition of the death penalty. The jury
could not help but receive the nessage.

Whods v. Dugger, 923 F.2d 1454.

At M. Kearse’'s Case Managenent/Huff hearing, M. Kearse
of fered witnesses who would testify to the atnosphere in the
courtroomand in the community during trial and penalty phase
(PCR-T. 457-459). Further, the claimis specifically framed as
an ineffective assistance of counsel claimdue to M. Udell’s
failure to nenorialize or otherw se preserve the claimat the
guilt phase. It was error to deny an evidentiary hearing this

i ssue.

CONCLUSI ON  AND RELI EF SOUGHT

Based upon the foregoing and the record, M. Kearse
respectfully urges this Court to reverse the | ower court order,
grant a new penalty phase and grant such other relief as the

Court deens just and proper.
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