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PROCEDURAL HI STORY

Marlys Sather was nurdered Septenber 5, 1990. On Cctober
17, 1991, WIlacy was convicted of first degree nurder, burglary
of a dwelling with assault, robbery with a deadly weapon, and
first-degree arson. The jury recommended death by a vote of
nine to three. Wllacy raised the follow ng guilt-phase issues
on direct appeal:
(1) The court committed reversible error
when it refused the defense an opportunity

to rehabilitate a prospective juror;

(2) A prospective juror was inproperly
chal I enged based on his race;

(3) The jury foreman was ineligible to
serve;

(4) The  court i mproperly  found that
Wl lacy's statements were voluntarily nade.

This Court affirmed the conviction but reversed the sentence
because trial counsel was not afforded the opportunity to
rehabilitate a venire person who was opposed to the death
penalty. WIllacy v. State, 640 So. 2d 1079, 1081 (Fla.
1994) (“Wllacy I").

On retrial, the court followed the jury's eleven-to-one
reconmendation and sentenced WIllacy to death, finding five
aggravating circunstances:

(1) The murder was commtted in the course
of a robbery, arson, and burglary;



(2) The murder was committed to avoid | awful
arrest;

(3) The nurder was commtted for pecuniary
gai n;

(4) The nmurder was especially heinous,
atrocious, or cruel (HAC;

and

(5 The nurder was conmtted in a cold,
cal cul ated, and preneditated nanner (CCP).

The trial judge found no statutory mtigating circunstances.
WIllacy proposed thirty-seven separate mtigating factors. The
trial court rejected six factors, and gave the others little
weight. WIlacy was sentenced to death. He raised eleven issues
on direct appeal:

(1) The denial of the notion for recusal of
t he judge;

(2) The adm ssion of inflanmatory evi dence;

(3) The finding of heinous, atrocious, or
cruel ;

(4) The finding that the nurder was
conmmtted to evade arrest;

(5) The finding of pecuniary gain;

(6) The finding of cold, «calculated, and
prenedi t at ed;

(7) The death sentence is disproportionate;
(8) The admi ssion of victiminpact evidence;
(9) The refusal to strike jurors for cause;

(10) Cunul ative error; and



(11) The deat h penal ty statute IS
unconstitutional .

Wllacy v. State, 696 So. 2d 693, 694-695 (Fla. 1997)(“WII acy
11",

A petition for wit of certiorari to the United States
Supreme Court was deni ed Novenber 10, 1997. WIllacy v. Florida
522 U.S. 970 (1997). Wllacy filed a “shell” Mtion to Vacate on
May 11, 1998. He filed an Anmended WMtion for Postconviction
Relief on March 18, 2002. The State filed a Response on April
30, 2002. After legal argunent, the trial court issued an order
on Decenber 19, 2002, outlining the clains on which there would
be an evidentiary hearing. The trial court anmended that order on
Septenber 24, 2003, summarily denying sone clains and all ow ng
an evidentiary hearing on others. An evidentiary hearing was
allowed on Cainms I, 11, VII, X X, XVIl, XVIII, XIX XX
XX, XX, XXV, XXV, and XXXI. After hearing, the trial court
entered an Oder Denying Defendant’s Anmended Mtion for
Postconviction Relief. That order is currently on appeal before

this Court. Case No. SCO5-189.



ARGUMENT |

APPELLATE COUNSEL WAS NOT | NEFECTIVE FOR
FAILING TO RAISE LACK OF PROBABLE CAUSE TO
ARREST.

Wl acy argues that appellate counsel was ineffective for
failing to raise an issue on direct appeal regarding probable
cause to arrest. Trial counsel filed three notions to suppress:
(1) Mdtion to Suppress Statenments (DARt 3308-09); (2) Mdtion to
Suppress ldentification (DAR 3307-07); and Mtion to Suppress
Physi cal Evidence (DAR 3303-05). The issue of probable cause was
raised in both the first and third notions. The trial judge
granted the notion to suppress statements because WIIlacy
i nvoked his right to counsel, but found probable cause to arrest

exi sted (DAR 3338-39). The trial judge found:

This Court further finds that there was
suf ficient pr obabl e cause for t he
Defendant’s arrest wthout the need for
validity of the tainted identification.
Probabl e cause exists if a reasonable nman,
having the specialized training of a police
officer, in reviewwng the facts known to
him would consider that a felony is being
or had been conmtted by the person under
suspicion. Mwyo v. State, 382 So.2d 327
(Fla. 1% DCA 1980).

(R3339) .

1“DAR’ refers to the record on appeal from the 1991 trial,
Fl orida Supreme Court Case No. 79,217. “R’ refers to the current
record on appeal which also contains the record from re-
sentencing in 1995.



The trial judge granted the nobtion to suppress the
identification (R3340). The judge denied the notion to suppress
physi cal evidence, naking a specific finding on probable cause:

The Defendant conplains that there was
i nsuf ficient pr obabl e cause for t he
execution of the Search Warrant which
di sclosed the wevidence in question, and
conplains further that the Affidavit in
support of the Search Wirrant contained
know ngly fal se information.

The Court finds that even after excising the
Def endant’s statenent, and disregarding the
i nproper show up identification, that there
remains sufficient probable cause in the
affidavit to support the Search Warrant.

“A magistrate’s determ nation should
be accorded a presunption of
correctness and not disturbed absent
a clear denonstration that t he
i Ssui ng magi strate abused hi s
di scretion. State v. Price, 564 So.
1239 (Fla. DCA 1990)."[sic]

This Court further relies on the fact that
t he police of ficer in execut i ng t he
Affidavit for Search Warrant acted in good
faith, despite his reliance upon a defective
identification, and the protected statenent
of the Defendant. State of Florida v. Van
Pi eterson, 550 So.2d 1162 (Fla. DCA 1989).

(DAR 3341).

Wl lacy s argunent assunes there was no probable cause to
arrest, t hus t he evi dence obt ai ned from the arrest
(fingerprints) cannot be considered in the search warrant.
Wllacy’'s analysis also presunes bad faith on the part of |aw

enforcenent preparing the search warrant affidavit.



The trial court held a lengthy hearing on the notions to
suppress. (DAR 2905-3217). Detective Santiago testified that,
after they had roped off the scene and vi deotaped the inside of
the victims house, WIllacy drove up (DAR 2983). WIlacy was
unable to pull in his driveway, because the police had roped off
the victinms house and Wl lacy's house, which was next door (DAR
2984). Santiago explained that they were investigating a crine,
and thought sonmeone mght have broken into WIllacy's house
because there was a broken wi ndow (DAR 2984). W/l lacy said the
wi ndow was broken before and had cardboard covering it (DAR
2984). Santiago pointed out that there was no cardboard there,
and asked if they could look inside WIllacy's home to nake
certain nothing was mssing; WIllacy "wasn't too happy wth
th[e] idea" of having his house searched, but permtted it
(DAR 2984). Santiago asked sone general questions, and WI | acy
related that he had a girlfriend and where she worked (DAR
2985). Wllacy also told Santiago that he had not seen the
victim since Saturday, that his girlfriend and he were in
Olando on Sunday and did not return until early Tuesday
nmorni ng, and that he worked on Tuesday, but not on Wadnesday
(DAR 2991-92). Wllacy also stated that he cut the victims
| awn, wused her nmower and gasoline, had never been in the
victims house, but had been in the garage to get the nower, and

had not argued with the victimabout noney (DAR 2993-94).



Santiago spoke wth the victimis neighbor across the
street, who stated that the victimand WIlacy had an argunent
about WIllacy wanting to be paid for nowing the victims |awn
before he had nowed the |awn (DAR 2986). A nei ghbor who I|ived
behind the victimsaw a nuscul ar bl ack male exit the wooded area
next to the victims house and get in a two toned, four-door car
(DAR 2986-87). Several other neighborhood people stated that
they saw a black male walking in the area and driving a two-
toned car (DAR 2988).

Sant i ago i nstructed Det ecti ve Ciccone to i nterview
Wllacy's girlfriend at work. Walcott stated that WIIlacy went
to Orlando on Mnday and returned early Tuesday norning (DAR
2992). Walcott related that Wllacy had cut the victims [aw on
Sunday (DAR 2992).

Santiago then schedul ed an appointnment with WIlacy, based
on the information he had, WIllacy's adm ssion that he had been
in the victims garage, and the fact that blood had been found
in the garage (DAR 2994). Specifically, Santiago asked for
Wllacy's fingerprints to "elimnate [him fromthe crinme scene"
(DAR 2994). Wllacy refused, but admtted to having been
arrested in New York (DAR 2995). Santiago said he did not
understand "this silliness,"” and advised that he would have New

York fax WIllacy's prints to him (DAR 2995). They set an



appointnent for WIlacy to conme to the police station, but
Wl lacy did not keep the appoi ntnent (DAR 2996).

WIllacy gave a voluntary statenment at his house, which
Santiago recorded (DAR 2997). After Santiago advised WI |l acy of
his rights, WIllacy said that he was in Ol ando on Mnday, cane
back on Tuesday, worked for Labor Force on Wdnesday, and did
not work on Thursday (DAR 2999). WI I acy stated that, on
Thursday, he was on the roof cleaning off shrubbery.

Santiago testified that Oficer WIllianms took Wllacy to
the Palm Bay Police Departnent, while Santiago went to the
station to conplete an arrest form and search warrant (DAR 3014-
15). Santiago received a phone call from the booking officer
that WIIlacy refused to give his fingerprints; Santiago
said he would be "right over" (DAR 3015-16). Wen Santiago
arrived, WIllacy was on the phone with the Public Defender's
O fice (DAR 3016-17).

Wllacy testified that, after his arrest, he spoke wth
the public defender's office and was advised to give his
fingerprints but not to speak with officers until he had spoken
with a lawer (DAR 3059-60). WIllacy cooperated wth the
fingerprinting procedure, and infornmed Santiago that the public
defender told him not to speak with anyone (DAR 3062). In the
meantime, Santiago had fingerprints faxed from New York (DAR

3099). The prints Wllacy voluntarily provided were conpared to



prints found at the nurder scene (DAR 3100). WIllacy's prints
mat ched a video rewinder on Ms. Sather’s back porch, a gas can
in the kitchen, and a fan in the roomin which Ms. Sather was
set on fire (DAR 3101). The fingerprints were conpared after the
arrest but before the search warrant (DAR 3103).

The information the police had at the time WIlacy was
arrested was that: the nmurder nost |ikely occurred during a
burglary because itens were stacked on Ms. Sather’s porch for
later retrieval; a maroon and beige Ford was stolen, a
nei ghbor hood canvass produced w tnesses who saw a nuscul ar bl ack
male in his twenties in the area, the vehicle was abandoned a
mle away, Wllacy failed to show for an appointnent with police
(DAR 2996), WIllacy gives statenent that he nmows Ms. Sather’s
| awn but has never been in the house (DAR 2993), WIIlacy was on
his roof the day of the nurder but never saw Rev. Stewart at
Ms. Sather’'s house (DAR 3002), WlIllacy refused to give
fingerprints (DAR 2995), Marisa's father found Ms. Sather’s
checkbook ledger in Wllacy's trash can and called the police
(DAR 3004), WIllacy tried to get the l|ledger from Marisa (DAR
3005), the penmanship on the |ledger was conpared to Ms.
Sather’s by M. Cockriel and Santiago (DAR 3009).

The evidence the officers placed in the affidavit for the
search warrant included: itenms on the back porch, maroon and

bei ge car m ssing, eyew tnesses describing a nuscular black nale

10



in his twenties, vehicle left at Lynbrook Plaza one mle from
Wllacy’'s residence, Wllacy failed to show for interview,
refusal to give fingerprints, sworn statement at WIllacy's
house, call from Marisa Walcott that her father found a check
| edger in the bathroom waste basket, WIllacy tried to obtain the
book from Marisa, bank |ledger identified by famly nenbers,
Wl lacy fingerprint found within crinme scene (DAR 3266-67).

The trial court order was based on the facts and |law, and
is presuned correct on appeal. Appellate counsel raised eight
strong issues on appeal, one of which resulted in reversal of
the sentence. Appellate counsel cannot be deened ineffective for
failing to raise a claimwhich "would in all probability" have
been w thout nerit. Rutherford v. Moore, 774 So. 2d 637, 643
(Fla. 2000) (quoting WIIliamson v. Dugger, 651 So. 2d 84, 86
(Fla. 1994); Mansfield v. State, 911 So. 2d 1160 (Fla. 2005).
Li kewi se, appellate counsel is not "necessarily ineffective for
failing to raise a claimthat m ght have had sone possibility of
success; effective appellate counsel need not raise every
concei vabl e nonfrivolous issue."” Valle v. More, 837 So. 2d 905,
908 (Fla. 2002); zack v. State, 911 So. 2d 1190(Fla. 2005).
Appel l ate counsel is not required to pesent every conceivable
claim See Atkins v. Dugger, 541 So. 2d 1165, 1167 (Fla. 1989)
("Most successful appellate counsel agree that from a tactica

standpoint it is nore advantageous to raise only the strongest

11



points on appeal and that the assertion of every conceivable
argunent often has the effect of diluting the inpact of the
stronger points."). See also Davis v. State, 30 Fla. L. Wekly
S709 (Fla. Oct. 20, 2005).

In evaluating a <claim of ineffective assistance of
appel l ate counsel, this Court determ nes whether the alleged
om ssions are of "such magnitude as to constitute a serious
error or substantial deficiency falling neasurably outside the
range of professionally acceptable performnce” and "whether the
deficiency in performance conprom sed the appellate process to
such a degree as to underm ne confidence in the correctness of
the result.” Goover v. Singletary, 656 So. 2d 424, 425 (Fla.
1995) (quoting Pope v. Wainwight, 496 So. 2d 798, 800 (Fla.
1986)). When analyzing the nerits of the claim "the criteria
for proving ineffective assistance of appellate counsel parallel
the Strickland®> standard for ineffective trial counsel . "
Rut herford, 774 So. 2d at 643 (quoting WIlson v. Vainwight, 474
So. 2d 1162, 1163 (Fla. 1985)). Thus, this Court's ability to
grant habeas relief on the basis of appellate counsel's
ineffectiveness is Ilimted to those situations where the
petitioner est abl i shes first, t hat appel | ate counsel's
performance was deficient and second, that the petitioner was

prej udi ced because appellate counsel's deficiency conprom sed

2Strickland v. Washington, 466 U. S. 668 (1984).

12



the appellate process to such a degree as to undermne

confidence in the correctness of the result. See id. Wl Il acy

has shown neither deficient performance nor prejudice.

13



ARGUMENT | |

APPELLATE COUNSEL WAS NOT | NEFFECTIVE IN H S
TREATMENT OF THE “JUROR CLARK’ |SSUE ON
APPEAL
WIllacy clains that appellate counsel was ineffective for
not raising the Juror Cark issue in the appropriate fashion on
appeal. The first claim regarding objections to the order, is
based on a series of non-record information and is basically an
ef fective-assistance-of-tri al counsel i ssue because trial
counsel failed to obtain a ruling on his objections to the order
on the nmotion for new trial. The rest of the issues raised in
this claim are repetitive of the issues raised in WIllacy's
3.851 postconviction notion regarding whether Juror Cdark was
“under prosecution” or engaged in msconduct. Not only was this
i ssue decided in Wllacy I, but it was raised in a variety of
ways in the 3.851 nmotion. Although WIllacy has couched these
clainms in terns of ineffective assistance of appellate counsel,
he cannot overcone a procedural default by recasting the
argunent in the guise of an ineffective assistance claim See
Freeman v. State, 761 So. 2d 1055, 1067 (Fla. 2000) .
Additionally, to the extent this issue is couched in different
terms than those in WIllacy | and the 3.851 appeal, habeas
corpus petitions are not to be used for additional appeals on
guestions which could have been or were raised on appeal or in a

rule 3.850 notion. See Hardw ck v. Dugger, 648 So. 2d 100, 105

14



(Fla. 1994); Rodriguez v. State, 30 Fla. L. Wekly S385 (Fla.
May 26, 2005).

It is well recognized that a defendant may not couch a
claim decided adversely to him on direct appeal in ternms of
i neffective assistance of counsel in an attenpt to circunvent
the rule that post-conviction relief proceedings nmay not serve
as a second appeal. See Cherry v. State, 659 So. 2d 1069, 1072
(Fla. 1995); see also Parker v. Dugger, 550 So. 2d 459, 460
(Fla. 1989) ("Habeas corpus petitions are not to be used for
addi ti onal appeals on questions which . . . were raised on
appeal or in a rule 3.850 notion . . . ."); Rutherford v. Moore,
774 So. 2d 637, 645 (Fla. 2000) (holding that when a claimis
actually raised on direct appeal, the Court will not consider a
claim that appellate counsel was ineffective for failing to
present additional argunents in support of the claimon appeal).
See al so, Zack v. State, 911 So. 2d 1190 (Fla. 2005).

Because, as previously argued, this is actually an
i neffective-assistance-of -trial-counsel claim because he failed
to obtain a ruling on his objections, appellate counsel cannot
be deened ineffective for failing to raise an unpreserved issue
on appeal. See Randolph v. State, 853 So. 2d 1051, 1066 (Fla.

2003). Zack v. State, 911 So. 2d 1190 (Fl a. 2005).

15



ARGUVENT | ||

APPELLATE COUNSEL WAS NOT | NEFFECTIVE FOR
FAILING TO RAISE | SSUES ON VWH CH THERE WERE
NO OBJECTI ONS AND VWHI CH HAD NO MERI T.

In this claim WIllacy argues that counsel was ineffective
for failing to raise whether Lucille Rich, Cerk of Court, swore
the jurors. Not only was this issue raised in the Rule 3.851
nmotion, but also it is procedurally barred and has no nerit.
When this Court relingquished jurisdiction during the original
direct appeal, the trial court conducted a hearing on Cctober
12, 1992. This transcript was before this court in WIllacy I.
In the trial court’s order for Claim XIV on the anended notion
for postconviction relief, the judge notes that Lucille Rich,
the jury clerk, testified on Cctober 12, 1992, that she did, in
fact, swear the jury. (R2601-2602). The trial judge attached
that hearing to his order. (R2677-79).

The fact of the matter is there was no objection to the
procedure used and WIIlacy acknow edges that the district courts
of appeal have approved the procedure of qualifying and swearing
the jury out of the presence of the trial judge. To avoid the
procedural bar for the lack of objection, WIlacy couches this
claimas fundanmental error. Appellate counsel is not ineffective
for failing to raise an issue that has not been preserved for
appel l ate review. The only exception to this procedural bar is

if the issue constitutes fundanental error. See Urbin v. State,

16



714 So. 2d 411, 418 n.8 (Fla. 1998); Bonifay v. State, 680 So.
2d 413, 418 n.9 (Fla. 1996). Fundanental error is defined as the
type of error which "reaches down into the validity of the trial
itself to the extent that a verdict of guilty could not have
been obtained wthout the assistance of the alleged error."
Ubin, 714 So. 2d at 418 n.8 (quoting Kilgore, 688 So. 2d at
898). Zack v. State, 911 So. 2d 1190 (Fla. 2005); Davis wv.
State, 30 Fla. L. Wekly S709 (Fla. OCct. 20, 2005). WIlacy
admts there was no such error under prevailing case |aw, but
urges this Court not only to change established |aw, but also to
apply it retroactively.

Furthernore, this issue was raised in the Rule 3.851 notion
and is currently pending before this Court on appeal. Case No.
SC05-189. Habeas corpus petitions are not to be wused for
addi ti onal appeals on questions which could have been or were
raised on appeal or in a rule 3.850 notion. See Hardw ck v.
Dugger, 648 So. 2d 100, 105 (Fla. 1994); Rodriguez v. State, 30

Fla. L. Weekly S385 (Fla. May, 26, 2005).
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ARGUVENT | V

APPELLATE COUNSEL WAS NOT | NEFFECTIVE |IN
FAILING TO RAISE THE |SSUE REGARDI NG THE
| NSTRUCTI ON ON THE COLD, CALCULATED,
PREMEDI TATED AGGRAVATI NG Cl RCUMSTANCE

Wllacy clains the aggravating circunstance on cold,
cal cul ated, and preneditated did not properly informthe jury of
the degree of preneditation required. WIllacy admts the tria
judge gave the standard jury instruction. He also states that
re-sentencing counsel requested an instruction. WIllacy's first
cite is to the followi ng request by counsel: “I think you need
to define preneditated nurder and felony nurder so they know the
difference.” (1991R 2984). The second cite is to a discussion in
whi ch counsel requested full instructions on both felony and
preneditated nurder, wth the caveat that the “verdict form did
not specify whether he was guilty of preneditated nurder, felony
murder or both.” (1991R 2991). The third cite refers to an
instruction that Wllacy was a principal (1991R 2992-93).

The issue WIllacy now argues on appeal was not argued at
the trial level and was not preserved for appellate review
Therefore, appellate counsel is not ineffective. Furthernore,
this issue has no nerit. The trial judge gave the standard

instruction which explains the heightened preneditation required

for cold, calculated, and preneditated aggravating circunstance.
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Appel | ate counsel cannot be deened ineffective for failing to
raise a claimwhich "would in all probability" have been w thout
merit or would have been procedurally barred on direct appeal.
Rut herford v. Myore, 774 So. 2d 637, 643 (Fla. 2000) (quoting
WIllianson v. Dugger, 651 So. 2d 84, 86 (Fla. 1994)). Mansfield

v. State, 911 So. 2d 1160 (Fla. 2005).

19



ARGUMENT  V

RI NG V. ARI ZONA DI D NOT RENDER FLORI DA’ S
DEATH PENALTY STATUTE UNCONSTI TUTI ONAL.

Wil Il acy, wi t hout chal | engi ng appel | ate counsel ' s
ef fectiveness, nmakes a direct challenge to his death sentence on
the grounds it violates Ring v. Arizona, 536 U S. 584 (2002) and
Apprendi v. New Jersey, 530 U S. 466 (2000). The claim now
raised was not argued on direct appeal and is procedurally
barred. Dufour v. Crosby, 905 So.2d 42 (Fla. 2005). Mbreover,
nei ther Apprendi nor Ring are retroactive. Johnson v. State, 904
So. 2d 400 (Fla. 2005). Furthernore, the trial court found the
murder was commtted during robbery, burglary and arson,
crimes for which the jury found WIlacy gquilty beyond a
reasonabl e doubt - thus taking WIlacy outside the application
of Ring.

This Court has repeatedly rejected Ring challenges to death
sentences. MIlls v. More, 786 So.2d 532 (Fla.), cert. denied,
532 U.S. 1015 (2001); Johnston v. State, 863 So. 2d 271, 286

(Fla. 2003).
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ARGUMENT VI

DEATH BY LETHAL INJECTION IS NOT' CRUEL AND
UNUSUAL PUNI SHVENT.

Wl acy acknow edges this Court’s adverse authority on this
issue. This Court has repeatedly rejected this claim as being
Wi thout mnmerit. See Sinms v. State, 754 So. 2d 657, 668 (Fla.
2000) (holding that execution by lethal injection is not crue
and unusual punishnent); Provenzano v. State, 761 So. 2d 1097,
1099 (Fla. 2000) (holding that execution by lethal injection is
not cruel and unusual punishnent); Johnson v. State, 904 So. 2d
400, 412 (Fla. 2005); Robinson v. State/ Crosby, 913 So. 2d 514
(Fla. 2005). This Court’s precedent is established, and WII acy

has afforded no reason to revisit that precedent.
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ARGUVENT VI |

VWHETHER W LLACY |'S COVWPETENT TO BE EXECUTED
'S NOT' RIPE UNTIL A WARRANT | S SI GNED

Wllacy clains he is inconpetent to be executed. He
acknow edges this claimis not ripe for review since no death
warrant has been signed. In order to invoke judicial review of a
conpetency to be executed claim a defendant nust file a notion
for stay of execution pursuant to Florida Rule of Crimnal
Procedure 3.811(d). Such notion can only be considered after a
defendant has pursued an admnistrative determ nation of
conpetency under Florida Statutes 922.07, and the Governor of
Florida, subsequent to the signing of a death warrant, has
determ ned that the defendant is sane to be executed. Since the
prerequisites for judicial review of this claim have not
occurred in this case, there is no basis for consideration of

this issue in appellant's present habeas petition.
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CONCLUSI ON

Based upon the foregoing, the State respectfully requests
that this Court deny habeas corpus relief.
Respectfully submtted,
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