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PRELI M NARY STATEMENT

Petitioners cite to the Record on Appeal. All cites to the
pl eadi ngs, orders, and other documents referenced in the |ndex
to Record on Appeal filed with the Fourth District Court of

Appeal are made by using the letter “R’ foll owed by the cited

page nunber(s).



STATEMENT OF FACTS

Respondent Jupiter Christian School (hereinafter JCS) is
a private high school teaching its students a Bible centered,
Christian based education. [R103]. JCS mssion is to "teach[]
the mnd and reach[] the heart of each student for Jesus
Christ." [R103]. JCS Statenent of Faith guides its m ssion
This Statenent includes the beliefs that a "lost and sinful man"
gai ns sal vation only through regeneration by the Holy Spirit and
that "the Holy Spirit serves to glorify Christ by saving souls
and indwelling believers at the nonent of regeneration.” |[R131-
32].

Further, JCS' philosophy "is based on a God-centered view
that all truth is God's truth, and that the Bible is the
inspired and the only infallible authoritative Wrd of God... ."
[ RL27]. This philosophy is reflected in its academ c policy of
"pronmot[ing] Christ-centered values and attitudes throughout the
acadenmi c programt and is inplenented by providing "opportunities
for the student to confess Christ as Savior and Lord [and] [t]o
teach the student the Biblical view of dating, nmarriage and the
famly." [R127, R145]. Thus, JCS offers "persona
counseling...froma Biblical point of view' and has "persons on
staff trained and experienced in hel ping people in personal

matters.” [R151, R152]. The school refers students with



di sciplinary issues, such as sexual imorality, to counseling to
assist the students in building Christian character. [R155,
R159, R160]. Students are also required to attend weekly chapel
service "to aid student growh as a Christian, and to provide
themw th the opportunity to worship and prai se God together
with fellow students and teachers.” [R163].

Since the ninth grade, Petitioner Jeffrey Wodard
(hereinafter Wodard) attended JCS. [R103]. He was a devout
Christian and fully shared JCS' Statenment of Faith. [R103]. At
t he begi nning of Wodard s senior year, JCS adm nistrators
di rect ed Respondent Todd Bel |l horn (hereinafter Bell horn) to neet
with Wodard, ask him about his sexual orientation, and counse
himon the issue. [R103, R114]. Bellhorn was a JCS chapl ain
and Bible teacher. [R102]. Hi s stated objective as chaplain
was to "mnister to high school teenagers” and "to not only be a
teacher to them but also one whomthey can trust and approach
W thout fear or intimdation.” [R114]. Wodard believed that
Bel | horn was a nenber of the clergy. [R115].

On August 15, 2003, Bell horn renoved Wodard from cl ass and
took himto a private area where Bell horn asked Wodard about
his sexual orientation. [R114-15]. Before answering, Wodard
asked Bell horn if the conversation would remain confidential to

which Bell horn replied it would. [R115]. Believing their



conversation woul d be kept confidential, Wodard disclosed to
Bel | horn that he was honbsexual. [R115]. Wodard did so for

t he purpose of seeking spiritual counsel and salvation. [R116].
Bel | horn spoke at length with Wodard about various Bibli cal

vi ews of honpsexuality and noted that Wodard appeared relieved
to have told soneone his secret. [R115].

Afterwards, Bellhorn reported Wodard' s confession to JCS
adm nistrators despite his pronmi se of confidentiality. |[RLl16].
Know ng of Bell horn’s abuse of Wodard's trust, JCS
adm ni strators neverthel ess reveal ed Wodard s confession to
others. [R116]. JCS also expelled him [R116]. Moreover,
Wodard was ridicul ed publicly and shunned by his school nat es.
[RL16]. This breach of trust caused Wodard enotional distress.
[ R116-17] .

Wodard and his nother, Carol d oad, sued JCS and Bel |l horn
for negligent infliction of enotional distress based upon the
breach of the fiduciary duty of confidentiality. [Rl14-17].
They al |l eged that Bell horn's relationship of trust and
confidence with Wwodard created a fiduciary duty in both
Bel | horn and JCS to keep all comunications with Wodard
confidential especially in light of Wodard's desire to achi eve

sal vation by confessing his secret and Bell horn's spiritua



superiority or worthiness associated with his status as
chaplain. [R114-17].

JCS and Bell horn noved to dism ss contending that the
i mpact rule prohibited the cause of action. [R181-97]. The
trial court agreed and dism ssed with prejudice. [R219-22].
Wodard and d oad then appeal ed. [R296].

The Fourth District Court of Appeal affirmed "declin[ing]
to ignore the inpact rule" because this Court had "not yet
recogni zed an exception to the inpact rule for disclosure of

information by a nenber of the clergy.” Wodard v. Jupiter

Christian School, Inc., 2005 Fla. App. LEXIS 16261 *8 (Fla. 4th

DCA 2005). The court certified the foll ow ng questi on:
Does the inpact rule preclude a claimfor negligent

infliction of enotional distress arising out of the breach
of confidential information provided to a cl ergyman?

STANDARD CF REVI EW

As this appeal concerns a question of |aw, the standard of

review for this Court is de novo. Siegle v. Progressive

Consuners Ins. Co., 819 So.2d 732, 734 (Fla. 2002); Southern

Baptist Hosp. of Fla., Inc. v. Wlker, 908 So. 2d 317, 319

(Fla. 2005).



SUMVARY OF THE ARGUMENT

The Fourth District Court of Appeal's affirmance of the
use of the inpact rule to forecl ose Wodard s cause of action
for enotional distress results inits blind applicati on w thout
first considering whether the type of action pled necessitates
the rule' s protections. Exam ning the cause of action in this
case shows that it is the sanme type of action this Court has
previ ously decl ared untouchable by the inpact rule. Thus, the
inmpact rule is irrelevant in this case.

The inpact rule's purpose of assuring "a tangible validity
of clainms for enotional or psychol ogical harm' is not triggered
when the injuries suffered, as in this case, could only be

enotional or psychological in nature. Rowell v. Holt, 850 So.

2d 474, 478-79 (Fla. 2003); G acey v. Eaker, 837 So. 2d 348, 356

(Fla. 2002); Tanner v. Hartog, 696 So. 2d 705, 708 (Fla. 1997);

Kush v. Lloyd, 616 So. 2d 415, 422 (Fla. 1992). The facts

giving rise to Wodard' s cause of action echo those in G acey
where this Court allowed recovery for enotional injury from one
who prom sed to protect confidences gained in a fiduciary
relationship, yet later betrayed that prom se. 837 So. 2d at
357.

The rel ationship nurtured by JSC and Bel | horn w th Wodard

constituted a fiduciary relationship with expectations by



Whodard that private conmuni cations would remain private.
JSC s and Bell horn's disclosure of Whodard's private confession
to others thus anbunted to a breach of the fiduciary duty of
confidentiality. This breach resulted in Wodard being publicly
ridiculed and expelled fromschool. [RL16]. The resulting
enot i onal danages were foreseeable and flowed fromthe breach
especially due to the conflict that Wodard needed to reconcile
between his religious convictions and his sexual orientation.

As in the psychotherapist/patient relationship, an
expectation of privacy flows fromthe clergyman/lay individual
fiduciary relationship. The disclosure of one' s inner thoughts
and intimte details of life is sacred and expected to remain
confidential. Thus, the sanctity of the clergyman/l ay
i ndi vidual relationship and the pronotion of enotional well-
being flowng fromthe rel ati onship should be given equival ent
inport as that given to the psychotherapi st/ patient
rel ati onship

If the application of the inpact rule is upheld thereby
forecl osi ng Wodard's cause of action, the practice of spiritual
counseling will likely becone a nullity as one's confessions
woul d be open to public scrutiny. Therefore, this Court should
find the inpact rule is not triggered when a |ay individual

seeks recovery for enotional distress after an unauthorized



di scl osure of a private confession, thus answering the certified

qguestion in the negative.

ARGUMENT

TH'S COURT SHOULD ANSWER THE CERTI FI ED QUESTI ON | N THE NEGATI VE
AS THE BREACH OF FI DUCI ARY DUTY ACTI ON PLED DOES NOT | MPLI CATE
THE POLI CY JUSTI FI CATI ONS OF THE | MPACT RULE

Recently, this Court held

the issue of whether the inpact rule applies is
inextricably intertwined with the type of cause of action
that is asserted... . [T]he inpact rule does not apply to
all recogni zed causes of action. Specifically, the inpact
rule is inapplicable to recognized intentional torts that
result in predom nantly enotional damages such as
intentional infliction of enotional distress, defamation,
or invasion of privacy clains.

Sout hern Baptist Hosp. of Fla., Inc. v. Wl ker, 908 So. 2d 317,

320 (Fla. 2005). The inpact rule has al so been found
i napplicable to actions seeking enotional distress danmages based

upon a breach of fiduciary duty. G acey v. Eaker, 837 So. 2d

348, 357 (Fla. 2002); Rowell, 850 So. 2d at 479-80. Thus,
"[t] he inpact rule is not...an inflexible, unyielding rule of
law, so sacred that it nust be blindly foll owed w thout regard
to context.” Rowell, 850 So. 2d at 478.

In Gracey, a husband and w fe received marital counseling
froma psychot herapist. 837 So. 2d at 351. The psychot herapi st

"in the role of confidant and counsel or, and under a veneer of



trust and confidence encouraged each [spouse] to reveal w thout
hesitation the nost private of thoughts, enotions, fears, and
hopes." 1d. at 352. The psychot herapist then revealed to each
spouse confidences gained fromthe other. 1d. at 351. The
Gracey's sued for enotional distress resulting fromthe breach
of the fiduciary duty of confidentiality. 1d. at 350, 351.
The Fifth District Court of Appeal affirmed the trial court's
application of the inpact rule. 1d. at 351.

On review, this Court considered the question of "whether
Florida's inpact rule is applicable in a case in which it is
all eged that the infliction of enotional injuries has resulted
from a psychot herapist's breach of a duty of confidentiality to
his patient, when the psychotherapist has created a statutory
confidential relationship.” Id. at 350-51. Exam ning the
connecti on between a cause of action for breach of fiduciary
duty and the damages sought, this Court explained that "a cause
of action for breach of fiduciary duty [is recognized] in
different contexts when a fiduciary has allegedly disclosed
confidential information to a third party." 1d. at 353, 356.

If a relation of trust and confidence exists between the

parties (that is to say, where confidence is reposed by one

party and a trust accepted by the other, or where
confidence has been acquired and abused), that is

sufficient as a predicate for relief. The origin of the
confidence is immuaterial .



ld. at 352. This Court concluded that "the source of [the
therapist's] duty to the [Gacey's] is easily identified due to
the 'very special psychotherapist/patient confidential

relationship between them 1d. at 353. Part and parcel of a
fiduciary relationship is the "duty not to disclose the
confidences reposed’ in the one owng the duty. 1d. at 354.
This Court concluded that "a psychot herapi st who has created a
fiduciary relationship with his client owes that client a duty
of confidentiality, and [the] breach of such duty is actionable
intort.” Id.

This Court acknow edged that it is "undeni able" that "the
public policy of this state guards enotional survival" and
equated the enotional distress suffered by the Graceys "at | east
equal to that typically suffered by the victimof a defanation
or an invasion of privacy". |[1d. at 352. This Court continued
"we can envision few occurrences nore likely to result in
enotional distress than having one’s psychot herapi st revea
W t hout authorization or justification the nost confidenti al
details of one’s life." [1d. at 356. I n answering the
certified question in the negative thus reversing the Fifth
District Court of Appeal, this Court stated

[ Q ur people nmust have access to the courts w thout an

artificial inmpact rule [imtation, to afford redress if and
when the fiduciary duty flowing fromthe confidenti al



relationship and statutory protection is defiled by the
di scl osure of the nost personal of information.

Id. at 352.
Any question as to whether a fiduciary duty of
confidentiality arises in the clergyman/lay individual

rel ationship was answered in Doe v. Evans, 814 So. 2d 370 (Fl a.

2002). In Doe, a fiduciary relationship with a correspondi ng
duty of trust and confidence was found to have been created by a
Reverend and his church with Doe. 814 So. 2d at 375. The
Reverend and the church had "directly solicit[ed Doe's] trust
and confidence" in the offering of spiritual counseling on
marital issues. I1d. at 372. Doe sued both the Reverend and the
church claim ng the Reverend breached his fiduciary duty when he
becane romantically involved with her thereby "failing to
adequately keep [her] interests paranmount.” 1d. Doe also

al l eged the church breached its fiduciary duty when it failed to
protect Doe fromthe Reverend s abuse of trust. |d. The church
noved to dism ss on First Amendnent grounds. |1d.

In resolving the issue, this Court exam ned the
characteristics of a fiduciary relationship and explained that a
fiduciary relationship "exists between two persons when one of
themis under a duty to act for or to give advice for the

benefit of another upon matters within the scope of that

10



relation.” Id. at 374. Such a "relationship may be inplied by
| aw' through a consideration of "'the specific factual
situation surrounding the transaction and the relationship of
the parties.'" [1d. "The relation and duties involved need not
be legal; [but] may be noral, social, donestic or personal.”
Id. This Court took guidance from a Col orado case which
expl ai ned that "a clergy nmenber who undertakes a counseling
relationship creates a fiduciary duty 'to engage in conduct
designed to inprove the [plaintiffs'] marital relationship. As
a fiduciary, [the clergy nenber] was obligated not to engage in
conduct which mght harm[the plaintiffs’ marital]

rel ati onshi p. Id. (citing Destefano v. Gabian, 763 P.2d 275,

284 (Col 0. 1988)). Thus, this Court found that a fiduciary
rel ati onship existed because the "church, through its clergy,
[held] itself out as qualified to engage in marital counseling
and a counseling relationship [arose]." 1d. at 375.

After Gracey, this Court again considered the application
of the inpact rule to another breach of fiduciary duty claim

In Rowel |l v. Holt, 850 So. 2d 474, 477 (Fla. 2003), the

plaintiff sought damages for nental anguish resulting fromhis
| oss of liberty due to the assistant public defender's delay in
obtaining his release fromjail. At trial, the defendant sought

to preclude adm ssion of nmental angui sh danages based on the

11



inmpact rule. 1d. The trial court allowed the evidence of
damages hol ding the inpact rule inapplicable. 1d. The district
court reversed. 1d.

This Court considered the certified question of whether the
i npact rule precludes recovery to one whose |iberty is |ost due
t he negligence of another resulting in enotional distress
damages. 1d. at 475-76. In resolving the question, this Court
stated that when "foreseeability and gravity of the enotional
injury involved, and |lack of countervailing policy concerns have
surnounted the policy rational e undergirding application of the
inmpact rule,” the rule is not applied. 1d. at 478. A cause of
action was found based upon a breach of a "the speci al
prof essi onal duty" arising fromthe attorney/client relationship
because causation was "straightforward and beyond reasonabl e
di spute”, the "enotional harmresulting froma protracted period
of wongful pretrial incarceration"” was clearly foreseeable, and
the enotional danmages clained were significant. |1d. at 479,
480. This Court answered the certified question in the negative
hol ding the application of the inpact rule is "unjust and
W t hout an underlying justification in the factual
circunstances... ." 1d. at 476, 479.

Simlarly, Wodard sued for a breach of fiduciary duty

seeki ng enotional distress damages. [Rl14-17]. Wodard all eged

12



a fiduciary relationship and the correspondi ng duty of
confidentiality, the breach of the duty, and the enotional
damages suffered as a result. [R114-17]. The allegations show
that Bell horn and JCS owed Wodard a duty of confidentiality not
only because of the sensitive nature of the confession, but also
because of his promse to Whodard to keep the confession secret.
[ R114-17] . Whodard' s desire to seek salvation at Bellhorn's
encour agenent and the publication by Bell horn and JCS of
Wodard's confession resulted in Wodard suffering enotional
distress. [RL15-17].

Whodard' s cause of action fits squarely within this Court's
reasoning for not applying the inpact rule. First, the danages
suffered by Wodard were foreseeable in that a breach of the
fiduciary duty of confidentiality results in nental anguish to

t he one whose confidences are betrayed. See G acey, 837 So. 2d

at 356. It is foreseeable that Wodard woul d becone enotionally
scarred by Bell horn's and JCS breach of confidentiality in
light of the conflict Wodard needed to resol ve between his
religious convictions and his sexual orientation. The
expectation for this confession to remain confidential is no
different fromthat involved in the psychot herapi st/ patient
context described in Gacey. "[T]he outright denial of a claim

for nmental pain and anguish which is so likely to be

13



experienced...by the negligence of another” is difficult to

justify. Tanner v. Hartog, 696 So. 2d 705, 708 (Fla. 1997); see

also Kush v. Lloyd, 616 So. 2d 415, 422 (Fla. 1992)("[T]he

i npact doctrine...is inapplicable to...torts in which damges
often are predom nantly enotional.").

Second, there is a direct causal |ink between the breach
and Wodard' s suffering of enotional distress. But for the
unaut hori zed di scl osure of his confidential confession, Wodard
woul d not have suffered enotional damages. By discl osing
Whodard's honosexuality to others, Bellhorn and JCS reveal ed an
intimate, confidential conflict in Wodard's life to those whom
Whodard never intended to gain that know edge. Wodard becane a
spectacl e, suffering enotional distress because his confidenti al
conf essi on becane public.

Third, the danages flowing fromthe breach of fiduciary
duty in this case are correspondi ngly consequential. The
enoti onal distress Wodard suffered fromthe public criticism
recei ved because he was Christian and honosexual could be
not hing but significant. As the legal and policy justifications
calling for the application of the inpact rule are not present
inthis case, this Court should answer the certified question in

t he negati ve.

14



In his concurring opinion, Judge Stone opined that Bellhorn
was nothing but a teacher. Wodard, 2005 Fla. App. LEXIS 16261
at *9. The inplication then is that no fiduciary duty could
thus arise. Wile the Second Arended Conpl ai nt contains
al l egations that Bell horn was a Bi bl e teacher and that Wodard
was a student, there are also allegations that Bell horn was a
cl ergyman, that Wodard believed Bellhorn to be a clergynman, and
t hat Whodard accepted counsel fromBellhorn in his role as
clergyman. [R102, R114, R115]. Taking these allegations in the
i ght nost favorable to Wodard, Bell horn acted as a chaplain in
his counseling relationship with Woodard. Thus, the allegations
state a cause of action.

Respondents had argued bel ow that the allegations did not
establish Bell horn was a clergyman as he did not possess the
necessary religious accol ades determ ned rel evant by section
90.505(1), Florida Statutes. However, section 90.505(1) does
not limt the application of the privilege to those individuals
with formal religious attributes. Instead, the privilege
enconpasses those individuals the confider believes is a nenber
of the clergy. Section 90.505(1) states "or an individual
reasonabl y believed so to be by the person consulting himor
her." Since Wodard believed Bellhorn to be a clergynman,

[ RL15], Bellhorn was a clergyman in his dealings wth Wodard.

15



In her majority opinion, Judge May applied section 90.505
in defining what constitutes a fiduciary relationship giving
rise to a duty of confidentiality as it regards the clergy/lay
i ndi vi dual relationship. Wodard, 2005 Fla. App. LEXIS 16261 at
*6-*8. Judge May did not consider Doe's instructions with the
facts of this case. Since Whodard pled both a fiduciary duty
and a statutory duty of confidentiality, [RL16], the actual
determ nati on of what constitutes a confidential fiduciary
relationship inthis case is not limted solely to a statutory
basis. Doe allows a consideration of "'the specific factual
situation surrounding the transaction and the relationship of
the parties'" in determining the existence of a fiduciary
relationship. 814 So. 2d at 374. The facts in this case give
rise to the fiduciary duty wthout the necessity of finding a
statutory basis for the duty.

Wodard's breach of fiduciary duty action does not trigger
the inpact rule's policy justifications and, as such, the
certified question should be answered in the negative.

Mai nt ai ni ng comruni cati ons by and between cl ergy and confessors
as confidential pronotes the State's public policy that

enotional survival is to be guarded.

16



CONCLUSI ON

The privacy expectations in the clergyman/lay individual
rel ationship, as in the psychotherapi st/ patient relationship,
are inplicit. Opening up personal secrets to public scrutiny
can only be distressing to the one whose confi dences have been
betrayed. For Wodard, the betrayal not only resulted in public
criticism but also deprived himof the ability to privately
reconcile his religious convictions with his sexual orientation.
He, thus, suffered enotional distress. Since the damages
suffered by Wodard are primarily enotional, the policy concerns
of the inpact rule are not inplicated and the rule is irrel evant
to this case. Application of the inpact rule to this case would
not only forecl ose Wodard's cause of action, but also would
evi scerate the | ongstandi ng concept that private conmuni cations
with one's clergy are private. Therefore, this Court should

answer the certified question in the negative.
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