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I N THE SUPREME COURT OF FLORI DA

JESSE GUARDADO,
Appel | ant
V. CASE NO. SC05- 2035
L. T. No. 6604-CC-903A
STATE OF FLORI DA

Appel | ee.

REPLY BRI EF OF APPELLANT

PRELI M NARY STATEMENT

Appellant relies on the Initial Brief to respond to the
State=s Answer Brief with the follow ng additions regarding |Issue
| :

ARGUMENT

| SSUE |

ARGUMENT | N REPLY TO THE STATE AND | N SUPPORT OF THE

PROPOSI TION THAT THE TRIAL COURT ERRED |IN NOT

CONDUCTI NG A PROPER | NQUI RY PURSUANT TO NELSON V.

STATE, WHEN THE DEFENDANT ASSERTED THAT HI S COURT

APPO NTED COUNSEL WAS PERFORM NG | NCOVPETENTLY AND THE

DEFENDANT NO LONGER WANTED TO BE REPRESENTED BY
COUNSEL.

The Statess argunent ignores the fundanental conpl aint
presented in this issue B- the trial court denied Guardado his

Sixth Amendnment right to self-representation. As outlined in



Nel son v. State, 274 So.2d 256, 258-259 (Fla. 4'" DCA 1974), as

this Court adopted in Hardwick v. State, 521 So.2d 1071, 1074-

1075 (Fla. 1988), there are two stages to the required inquiry
when a defendant conpl ains about his lawer. First, the court
is to inquire into the defendant:s conpl aints about counsel to
determne if there are grounds to question counsel:s
effectiveness and to discharge counsel and substitute new
counsel if there are reasonable grounds. Second, if the court
determnes there are no grounds to believe counsel IS
ineffective, the court is to informthe defendant that counsel
w Il not be discharged, and if the defendant still asserts that
he does not want his current counsel, the court is to afford the
def endant his right to represent hinself. | bid. The St ate:s
Answer Brief does not address the second stage of the Nel son
inquiry which is the issue in this case.

After the court decided not to discharge counsel, Guardado
continued to assert that he did not want his |lawers to

represent himat the sentencing hearings. (T8: Spencer Hearing,
5-12; T8: Sentencing Hearing, 33-34) The law required that the

court treat this continued assertion as a request for self-

representation. See, Hardwi ck, 521 So.2d at 1074. Guardado had

previ ously waived counsel when he entered his guilty plea in

this case and informed the court that he had reluctantly



accepted counsel for the penalty phase proceedi ngs. (T3: 3-34;
T8: Spencer Hearing, 7) His continued assertions that he no
| onger wanted his |lawyer and his attenpts to speak in his own
behal f reveal that Guardado again wanted to represent hinself.
(T8: Spencer Hearing, 5-12; T8: Sentencing Hearing, 18-19, 33-
34) The trial court denied Guardado of his constitutional right
to do so. Anmend. VI, XIV U S. Const.; At. I, Secs. 9, 16 Fla.
Const .

On pages 57-58 of the Answer Brief, the State incorrectly
states that this issue was waived because at the end of the
penalty phase trial, Guardado waived the right to a Spencer
hearing. The State:s assertion is based on the assunption that
Guardado=s offer to waive the hearing was also a waiver of
counsel for such a hearing if l|ater conducted. Wthout even
addressing the questionable logic in the State:ss assertion, the
fact is that the court held a Spencer hearing and did not accept

Guar dado=s offer to waive the proceeding.



CONCLUSI ON
For the reasons presented in this Reply Brief and the
Initial Brief, Jesse Guardado asks this Court to reverse his
death sentence and to remand this case to the trial court with

directions to inpose a sentence of |ife inprisonnment.
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