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Note asto Names

Ft. Pierce Nissan, Inc.’s workers compensation insurance carrier Summit
Claims Management, Inc., d/b/a Claims Center, as Servicing Agent for Florida
Retail Federated Self Insured Fund, isthe Petitioner herein and is sometimes
referred to herein as “WC Carrier”.

John Donnelly and Elizabeth Donnelly, his wife, were the plaintiffsin the
tort lawsuit against Lawyers Express Trucking, Inc. which was settled at
mediation, from which Canal’ s payment to the Donnellys arose. They are two of
the Respondents in this case and will be referred to as “the Donnellys.”

Astheinterests of the other two Respondents, Canal |nsurance Company
and Lawyers Express Trucking Inc., are virtualy identical herein, both Canal and
Lawyers Express are generally referred to collectively as “Lawyers Express’;
however, Canal Insurance Company and Lawyers Express Trucking, Inc. are a
times referred to separately for clarity or emphasis respectively as “Cana” and

“Lawyers Express Trucking’.
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Statement of the Case

This appea comes to the Court with afundamentally simple procedural
posture:

= On March 31, 1999, Employee Donnelly and his wife filed suit
against Lawyers Express Trucking, Inc.: John Donnelly and
Elizabeth Donnelly, hiswife v. Julius Grant and Lawyers Express
Trucking, Inc., Case No. 99-CA-000443, in the Circuit Court of the
Nineteenth Judicial Circuit in St. Lucie County, Florida (the “tort
suit”), for injuries suffered in an accident on April 15, 1997.

» |nthat tort suit, Lawyers Express Trucking served WC Carrier with a
subpoena on February 17, 2000, for its records related to Mr.
Donnelly’ s work place injuries, which is the latest date on which WC
Carrier could have been on actual notice of the pendency of the tort
auit. (Record at p. 8 and Appellant’s Initial Brief at p. 5)

= WC Carrier did not then file--and never has filed--a notice of payment
inthe Donnellys' tort suit as required by 8 440.39(3)(a), Fla. Stat.

» In August, 2000, WC Carrier was invited to mediation of the tort suit,
but did not appear or participate.

= TheDonnellys' tort suit was then settled with Lawyers Express, with
full payment having been made to the Donnellys, the tort suit having
been dismissed and the Donnellys completing a full release of both
Lawyers Express and Canal (including the Donnellys agreeing to
indemnify Lawyers Express and Canal against any liens)(Record at
p. 113).

= Approximately nine months later, on May 14, 2001, WC Carrier filed
the instant case as a second suit, only against Canal and Lawyers
Express Trucking: Summit Claims Management, Inc. v. Lawyers
Express Trucking, Inc. and Canal Insurance Company, Inc., Case
No.: 01-CA-000796, in the Circuit Court of the Nineteenth Judicial
Circuit in St. Lucie County, Florida (Record at p. 1-3). WC Carrier
did not, and never has, sued the Donnellys.
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» Cana and Lawyers Express Trucking timely filed athird-party clam
against the Donnellysin the second suit (Record at p. 58-63).

» Judge Bryan granted summary judgment in favor of Lawyers Express
Trucking and Canal Insurance Company and against WC Carrier
(Record at p. 124-126).

= WC Carrier appeded to the Fourth District Court of Appeal (Record
at p. 133-139).

» The Fourth District uphdd Judge Bryan’s grant of summary
judgment, but certified conflict with a Fifth District Court of Appea
decision. See Summit Claims Management v. Lawyer’ s Express
Trucking, Inc., Canal Insurance Company, John Donnelly, and
Elizabeth Donnelly, hiswife, 913 So. 2d 1182 (Fla. 4" DCA 2005)
certifying conflict with C& L Trucking v. Corbitt, 546 So. 2d 1185
(Fla. 5" DCA 1989).
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Statement of Facts

Appellant WC Carrier, does not dispute that it, aworkers compensation
insurer, was actually aware that athird-party suit had been filed to recover for
injuries sustained in the work place by its insured, John Donnelly, and for which
injury WC Carrier had paid benefits. See Appellant’ s Initial Brief at p. 5and
Record & pp. 8 and 124. Indeed, WC Carrier was served a subpoena for records
by Lawyers Expressin thetort suit. Appellant’sInitial Brief at p. 5 and Record at
p. 9.

Specifically, Mr. Donnelly, and his wife Elizabeth, filed suit against alleged
third-party tortfeasor, Lawyers Express Trucking. Lawyers Express Trucking was
insured by Canal which provided a defense to Lawyers Express Trucking in the
Donnelly litigation. That third-party tort litigation was ultimately settled at
mediation after WC Carrier had received actual notice of the tort suit both by
receiving a subpoena and also by being invited to the mediation (but not
appearing). After mediated settlement, the settlement proceeds were paid to the
Donnellys.

WC Carrier never filed a statutory notice of payment in the tort action as
required to create a lien upon any judgment or settlement. Record at p. 125 (Judge
Bryan’s Order on summary judgment: “However, that distinction makes no

difference in the underlying principle that the lien must be filed where the carrier
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has notice even though the employee did not follow the statute.”). Instead, many
months subsequent to the mediated settlement, WC Carrier sought to recover from
Lawyers Express in a separate law suit for amounts it had paid in workers
compensation benefits. Thetria court entered summary judgment against WC
Carrier and in favor of third parties, Lawyers Express Trucking and Canal, as well
as the employee and hiswife (Record at p. 125 [Judge Bryan’'s Order on summary
judgment]), because no statutory lien had arisen in favor of WC Carrier.

From the final judgment entered on that Order, WC Carrier brought its
appedl to the Fourth District Court of Appeal. The Fourth District upheld Judge
Bryan's order granting summary judgment. The Fourth District also certified
conflict with C&L Trucking v. Corbitt, 546 So. 2d 1185 (Fla. 5" DCA 1989)(Judge
Dauksch, authoring).

Summary of Argument

Despite the Fourth District Court of Appeal’s certification in its decision in
this case of conflict with the Fifth District Court of Appeal’sdecisionin C&L
Trucking v. Corbitt, 546 So. 2d 1185 (Fla. 5" DCA 1989), in this case there smply
Is no conflict asit relates to Respondents Lawyers Express Trucking and Canal.
Thisis so because the Fourth District decided that Petitioner WC Carrier would not
even be entitled to an equitable lien as to any party, while the Fifth District

decision did not recognize alien as related to the tortfeasor, i.e. Lawyers Express
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Trucking and Canal in this case. Thus, thereis no conflict asit relatesto Lawyers
Express Trucking and Canal such that this Court should dismiss this matter asit
relates to these two parties.

If the merits are reached, Florida' s comprehensive workers compensation
statute is in derogation of Florida’ s common law and, thus, isto be strictly
construed. Such strict construction should properly result in this Court’ s rejection
of WC Carrier’ sreguest that this Court append a remedy to Florida comprehensive
statutory framework--aremedy that is not contemplated by Florida' s legidature,
nor implicit in the Florida s workers compensation statute. Specifically, the Court
should not now by judicia fiat fabricate an equitable lien remedy when the statute
does not provide for same and WC Carrier has failed to take advantage of the
expressly provided for lien mechanisms otherwise extant in the statute. Simply,
this Court should not reward lack of diligence.

Similarly, when the section from which WC Carrier attempts to extrude its
Illusory foundation for an equitable remedy is examined, it is apparent that the
statute itself has nothing whatsoever to do with third-party tortfeasors.
Specifically, the statute systematically defines the relationship between the
employee on the one hand, and the employer (or its carrier, asis the case here) on
the other. WC Carrier now attempts to drag Lawyers Express unwillingly into its

fray with the employee when the statute under which it proceeds has nothing to do
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with ether the employer’ s or the employee’ s relationship with a third-party
tortfeasor.

In short, WC Carrier had the means, motive and opportunity in this
circumstance to statutorily protect its own interest--but failed so to do. WC Carrier
should not now be heard to argue that it should get a third and unwritten bite at the
apple based on some vague intimation of equity. The remedy sought by WC
Carrier should be denied to it as not permitted by the legidative enactment.

Standard of Review

Grants of summary judgment are subject to de novo review. See Volusia
County v. Aberdeen at Ormond Beach, 760 So. 2d 126, 130 (Fla. 2000). This
Court’ sdiscretionary review is of decisions of district courts of appeal that
expressly and directly conflict on the same question of law. Fla. R. App. P.
9.030(2)(A)(iv).

Argument

As to Lawyers Express and Canal Insurance Company, Thereis
NoActual Conflict Between Districts

This caseis before this Court as aresult of the Fourth District’s certification
of conflict of aquestion of law in this case with the Fifth District Court of
Appeal’ sdecisionin C&L Trucking v. Corbitt, 546 So. 2d 1185 (Fla. 5" DCA
1989). Summit Claims Management v. Lawyer’s Express Trucking, Inc., Canal

| nsurance Company, John Donnelly, and Elizabeth Donnelly, hiswife, 913 So. 2d
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1182 (Fla. 4" DCA 2005). The Fourth District expressed the conflict question as:
Whether aworkers compensation insurance carrier that
failed to seek its statutory lien until after the tort action

concluded, despite having actual knowledge of the
proceedings, is entitled to an “equitable lien”?

Id. at 1183. When Summit Claimsand Corbitt are read side by side, however, it is
clear that there is no conflict in the decisions as the questions of law are applied to
Lawyers Express Trucking and Canal, because the facts in the two cases are not
parallel on the issues relevant to those questions.

More specifically, as an overarching proposition, the Fourth District
affirmed thetrial court’sdenia to WC Carrier of an equitable lien as against
Lawyers Express, which as the tortfeasor! had already paid the Donnéllys the
settlement sum due to the Donnellys. Corbitt, on the other hand, permitted an
equitable lien as against the proceeds of the settlement which were in the hands of
the employee/injured party to whom the third-party tortfeasor had made its
payment. Corbitt, 546 So. 2d at 1186-87 (“ The [workers compensation] carrier is
equitably entitled to a lien against the settlement, which lien we hesitate to call a

statutory lien because we cannot sanction either party’s failure to strictly comply,

1 Frequently in this brief Lawyer’s Express Trucking, Inc. is referred to asthe
“tortfeasor” and not the “alleged tortfeasor”. Such conventionisin no way
intended to be an admission of fault/liability on the part of Lawyer’s Express
Trucking, Inc., but rather is intended to smplify briefing and the language used
herein.
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but rule the judge should have enforced when the plaintiff [holder of the funds]
filed its motion [for direction on payment of the funds].” (emphasis added)).

In Corhitt, the plaintiff employee which had not complied with its notice
obligations under § 440.39, had apparently utilized the process provided for in the
statute and then asked the Fifth District not to permit the carrier to receive the
amount to which it was subrogated under that statute, because the carrier had not
filed the notice that the statute required (and still requires) it to file to obtain the
statutory lien. Id. at pp. 1185-86. In effect, the Fifth District permitted the carrier
to enforce its subrogated rights directly against the employee to whom it had paid
the workers compensation benefits, and used the rubric of an “equitable lien” to
accomplish that result, where the employee instituted the request for equitable
distribution while he still held the proceeds so that such alien would be effective.
|d. at 1186-87. Cf. Maryland Casualty Co. v. Smith, 272 So.2d 517 (Fla. 1973).
Corbitt did not involve a suit against athird party or obligations of the tortfeasor in
any respect, as the tortfeasor had already discharged its obligations by payment to
the employee/insured. Id.

WC Carrier has not sought any relief against the Donnellys herein (WC
Carrier has never sued the Donnellys), so the legal principle as applied in Corbitt is
not directly involved in thiscase. As such, the same result could be reached with

respect to Lawyers Express Trucking (and Canal) regardless of whether the
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holding in the Fourth District’s or the Fifth District’ sdecision is applied to the
instant situation, i.e. no “equitable lien” would be available against Lawyers
Express Trucking or Canal, neither of which company is holding any settlement
proceeds. Accordingly, it is suggested that this appedl asit relatesto Lawyers
Express Trucking and Cana should be dismissed, with jurisdiction being declined
for lack of an express conflict, with the effect that Judge Bryan's grant of summary
judgment in favor of Lawyers Express and Canal will be affirmed.

II.  Section 440.39 isto be Strictly Construed as it is In Derogation of

the Common Law, and the Remedy Sought by PetitionersisNot in
the Statute

Sinceits beginning, the workers compensation system has been consistently
recognized by this Court as being in derogation of the common law relationship
between employers and employees, such that the application of the statutory
framework has been strictly construed, and the language followed with specid
diligence. See, J.J. Murphy and Sons, Inc. v. Gibbs 137 So. 2d 553, 561 (Fla.
1962) (“Workman’'s compensation is entirely a creature of statute and must be
governed by what the statutes provide, not by what deciding authorities fed the
law should be.”) If WC Carrier had followed the statutory instruction, this case
would not be before this Court, because it would never have arisen. Only because
WC Carrier did not follow either the statutory mechanisms for creating alien or

the one for otherwise enforcing its rights, is it asking this Court to go well outside
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the statutory framework, and to create for WC Carrier aremedy the legidature has
not provided in the workers compensation system.

This Court should not vary from more than 50 years of its own
jurisprudence, and should refuse WC Carrier’ sinvitation. In adhering to its prior
jurisprudence and limiting WC Carrier to the remedies and procedures the
legislature provided to it, this Court will be reinforcing the stability of the law in
this field, and avoiding the potentia for subsequent cases to further “define” and
“apply” the remedy WC Carrier so casually seeks. All this Court need do is apply
the workers compensation statute, as written by the legidature, and not be swayed
by WC Carrier’s suggestion that the “purpose’ of that statute, at least asWC
Carrier would like it to be, requires more than the legidature has expressy
provided.2 This Court has many authorities to guide it in this case, including Mr.
Justice Felix Frankfurter of the United States Supreme Court who humorously
explained fifty years ago, in asimilar context, “[T]hisis acase for applying the
canon of construction of the wag who said, when the legidative history is doubtful,
go to the statute.” Greenwood v. United Sates, 350 U.S. 366, 374, 76 S.Ct. 410,
415, 100 L.Ed. 415, 419 (1956). The same might be said of reference to the

“purpose’ of a statute instead of the statute itself: go to the statute.

2 The Fourth Digtrict in the instant case did not accept WC Carrier’ s offer to
embellish the statute, and this Court should affirm.
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In determining “what the statute says’, it must be remembered that Florida's
workers compensation system is undeniably in derogation of Florida s common
law, as even the statute itself acknowledges. (“ The workers compensation system
in Floridais based on a mutual renunciation of common-law rights and defenses by
employers and employees dike.”) §440.015, Fla. Stat. (1997). Assuch, the
statute is to be construed according to traditional strict statutory construction
principles (“[T]he laws pertaining to workers compensation are to be construed in
accordance with the basic principles of statutory construction and not liberdly in
favor of either employee or employer.”). Id. This Court has long recognized and
applied these guiding principles.

For example, without the statutory grant, a workers compensation carrier,
such as WC Carrier, smply has no subrogation or assignment rights to an
employee’ sclam against athird-party tortfeasor. This Court explained in Fidelity
& Casualty Co. of New York v. Bedingfield, 60 So. 2d 489, 495 (Fla. 1952)3: “We
should not lose sight of the fact that the compensation insurer has no right of
subrogation and no right of assignment in this case except that given it by the

Statute [sic].”

3 Bedingfield aso provides an excellent history of the development of
Florida' s statutory workers compensation program from its inception and
supplanting of the common law, until the 1950's. Similarly, Aetna Cas. and Surety
Co. v. Bortz, 271 So. 2d 108 (Fla. 1973) provides a recitation of the development
of §440.39.
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As afurther example, two years later, in Brinson v. Southeastern Utilities
Services Co., 72 So. 2d 37 (Fla. 1954), this Court was asked whether a workers
compensation carrier was entitled to recover from its employee amounts the
employee recovered from the third-party tortfeasor after the right to sue reverted to
the employee from the employer. 1d. at 37-38. Specificaly, the statute in question
(Floridal s 1947 version of the workers compensation statute) provided that should
the employee accept workers compensation benefits, the employer and/or carrier
were entitled to sue the tortfeasor and keep the entire recovery, with any overage to
be held by the employer as a trust fund toward future workers compensation
payments. 1d. The statute next provided that should the employer not file suit, the
employee was permitted to sue on his own account and recover full damages
regardless of the workers compensation paid. Id. In Brinson, After the employee
had sued and recovered, the carrier then sued claiming that the employee had
recelved a double recovery and that the carrier should be entitled to the amounts
recovered. The Court explained:

It isobviousthat the carrier could have avoided what
respondents now call “ double recovery for the same
injury” by the simple means of instituting a suit. It
chose instead to ignoreitsright to proceed. Even now
respondents claim no reimbursement, and if the
allowance of compensation regardless of the judgment
amounts to ‘double recovery’ certainly it would apply as
well to sums paid as sumsto be paid. Upon study we do

not think that the sanction of recovery from athird party
aswell as compensation is as unfair asit first appears.
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Too much emphasisis placed by respondents on the
amount of the judgment, too little on the provision of
the statute. L et us suppose the petitioner had recovered a
nominal amount, or any amount, for that matter, up to the
amount of compensation alowable by law for hisinjury.
What then? We are not conscious of any power in the

court to supplement the legidation by establishing rules
for such varying contingencies. The effect of accepting

respondents view would be the affording to them, at

least in part, of the very protection they failed to invoke

when they had the absolute choice.
|d. at 38-39 (emphasis added). See also Arex Imdemnity Co. v. Radin, 77 So. 2d
839, 840-41 (Fla. 1955)(“And insofar as petitioner's claim before the commission
In this cause purported to be for subrogation benefits in addition to those
adjudicated in the former proceeding, the claim is for a benefit or remedy which
the Legidature has not provided, and one which, subrogation being a matter of
grace, rests entirely within its discretion to grant or withhold.” (citing Brinson)).
Asin Arex Industry, WC Carrier here seeks a remedy which the legidature has not
provided it, and that remedy should be denied WC Carrier by this Court. Inso
deciding, this Court does not have to accept WC Carrier’s definition of the
“purpose” of the law, when the purpose is readily ascertainable from the statute,

and is different from what WC Carrier proposes to the Court. The legidature's

supposed purpose does not change the statute, in any event, as discussed bel ow.
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A. The Statutory Framework Provides Two Tools for An
Insurer to Protect Its Subrogated Interest, and WC Carrier
Availed Itself of Neither

Section 440.39 provided WC Carrier two aternative methods under the facts
of this case, which it could have utilized to protect its subrogated interest. It could
have brought a lawsuit against the tortfeasor, which it did not do, or it could have
created a lien on settlement proceeds by filing a statutory notice in the suit later
filed by the insured employee, which it did not do. WC Carrier’ sclaim against
Lawyers Express was, therefore, properly dismissed by Judge Bryan because WC
Carrier did nothing to comply with the express statutory requisites to create its
permissive, not mandatory, lien on settlement proceeds, despite its actual
knowledge of the ongoing suit between the Donnellys and Lawyers Express.
Furthermore, WC Carrier did not invoke the other statutory procedure available to
it in the circumstances of thiscase The remedy it seeks, an apparent claim against
the tortfeasor which has paid its settlement, is smply not in the statute. It should
not be appended onto the statutory framework by this Court: WC Carrier should
have followed the statute.

Requiring WC Carrier to comply with the statute is neither unfair nor
burdensome. Instead, to do what WC Carrier seeks would be inequitable, as well
asunjustified. The statute, which provides that the employer/carrier “may filein

the suit a notice of payment...”, to create alien, contemplates that there will be
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times when a workers compensation insurer will choose not to pursue such alien
to seek reimbursement. See § 440.39(3)(a), Fla. Stat. (1997). For instance, when
there has been a settlement between the insurer and the employee waiving
reimbursement, or when such recovery isoveral de minimis, or internal workers
compensation insurer’ s policies do not permit the insurer to seek recovery, or for
other factual reasons. Necessarily then, athird-party cannot know the carrier’s
Intention--or indeed sometimes even the existence of a workers compensation
payments or their amount--without the presence of the statutorily required notice.
The statute is clear: for acarrier’s claim to “constitute alien” on proceeds from a
settlement or judgment payment in the employee’ s tort case, aformal notice must
be filed with the court in the tort case and served on the employee and al parties
to the suit. Failureto filein the caseisfatal to the WC Carrier’sclaim of lien visa
visthird-party Lawyers Express (and Canal). No other lien is permitted or required
by the statute in question, and this Court should decline WC Carrier’s entreaty to
embellish the statutory framework in contravention of the plain legidative
enactment.

Another procedure was available to WC Carrier in the circumstances of this
case, and it was not utilized either. The accident between Mr. Donnelly and the
Lawyers Express Trucking vehicle occurred on April 15, 1997. One year later,

since the Donnellys had not filed suit, WC Carrier had the right to institute a
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lawsuit against Lawyers Express and to recover its subrogated interests and the
other damages suffered by the employee, Mr. Donnelly, and his dependants.
§440.39(4)(a), Fla. Stat. (1997). That right existed under the statutory framework
for one year, after which only the employee and his related claimants could file the
action. §440.39(4)(b), Fla. Stat. (1997). Since the Donnellys filed the instant
action on March 31, 1999, WC Carrier had ailmost the entire year contemplated by
the statute within which to accept and apply the statutory procedure availableto it,
but it did nothing. Having sat on the rights the legidature did provide to it, WC
Carrier petitions this Court for aremedy that the legidlature did not provide. The
statute does not support that request, and it should be denied.

B. Section 440.015 Reinforces that Lawyers Express is Not

Subject to an Equitable Lien and Reinforces that this
Statuteisto be Strictly Construed

In the absence of any statutory support for its desired remedy, WC Carrier
repeatedly refersto its self-defined “purpose”’ of the workers compensation statute
asjustification for the judicial legidation it seeks from this Court. Inclaming
generalized support of its claim to an equitable lien by some statutory “ purpose”,
WC Carrier cites to section 440.015, Fla. Stat. (1997). Because of its explicit
recognition of the relationship to which the workers compensation system is
directed, i.e. the employer-employee relationship, § 440.015 actualy negates WC

Carrier’sclam that it is entitled to an equitable claim against Lawyers Express.
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Specifically, section 440.015 provides:

It is the intent of the Legidature that the Workers
Compensation Law be interpreted so as to assure the
quick and efficient delivery of disability and medical
benefits to an injured worker and to facilitate the workers
return to gainful reemployment at a reasonable cost to the
employer. It isthe specific intent of the Legidature that
workers compensation cases shall be decided on their
merits. Theworkers compensation systemin Floridais
based on a mutual renunciation of common- law rights
and defenses by employers and employees alike. In
addition, it is the intent of the Legidature that the factsin
aworkers compensation case are not to be interpreted
liberally in favor of either the rights of the injured worker
or the rights of the employer. Additionaly, the

L egidature hereby declares that disputes concerning the
factsin workers compensation cases are not to be given a
broad liberal construction in favor of the employee on
the one hand or of the employer on the other hand, and
the laws pertaining to workers compensation areto be
construed in accordance with the basic principles of
statutory construction and not liberally in favor of either
employee or employer. . . .

[emphasis added/ending deleted]. From this section may be drawn two truths, the
first isthat Florida s workers compensation statute is designed to define the
relationship between an employee and his’her employer--not the employee,
employer and third-party tortfeasor. Secondly, Chapter 440, Florida Statutes is
expressly in derogation of Florida’'s common law and, thus, to be strictly
construed. See, e.g., Fidelity & Casualty Co. of New York v. Bedingfield, supra.

No “purpose” can be found that requires or justifies interfering in the balance
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established by the statute. The statute fully implements its purposes, to the extent
and in the manner that the legidature chose to implement them. Here, the aleged
“purpose’ of the statute ssimply cannot be used to create statutory language. Thus,
the ultimate question is what does the statute say with respect to the instant
controversy. The only remedies the statute affords were those not utilized by WC
Carrier in this case. See Section A, supra.

C.  Section 440.015, Fla. Stat. (1997) Further Reinforcesthat

WC Carrier isUnder No Circumstances Entitled to an
Equitable Lien Against Lawyer’s Express

Even if one assumed, in spite of the statutory language, that section 440.015
did not recognize inherent limits in the scope of Chapter 440’ s reach to employees
and employers, section 440.015 teaches that Chapter 440 isto be construed: “[S|o
asto assure the quick and efficient delivery of disability and medical benefitsto an
injured worker. . . .”. Assuch, any interpretation that draws a third-party tortfeasor
into the middle of which of the two clamantsis entitled to the settlement payment
after the third-party tortfeasor has paid to settle a case, and without any specific
statutory notice being filed in the tort case docket despite the employer’s and/or
workers compensation carrier’s actual knowledge of the tort case, would serveto
dow the payment of tort settlements, could result in tortfeasors engaging in
necessary discovery as to the presence or absence of any workers compensation

payments/liens, and would likely result in the slowing of alternative disposition of
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the otherwise innocuous personal injury cases that crowd the courts' dockets today.
Section 440.015 demands that the requested so-called equitable lien not be
foisted ex post facto upon the “innocent” third party which has no obligations
created by the statute, and WC Carrier’ s misguided arguments about the “ purpose”
of §440.39 should not be accepted to justify variance from the carefully balanced
statutory structure,
I1l. Further Review of the Workers Compensation Statute

Demonstrates That Section 440.39 Does Not Relate to Lawyers
Express Trucking, Inc. and/or to Canal | nsurance Company

It must first be remembered that this matter involves three representative
groups of parties. 1) the employer and its workers compensation carrier (WC
Carrier), as Petitioner; 2) the injured employee (the Donnellys); and, 3) the third
party tortfeasor and its insurance carrier (Lawyers Express), as Respondents. This
matter does not involve, as WC Carrier repeatedly implies, only two parties.

In fact, the statute from which WC Carrier attempts to have this Court create
anew equitable remedy against companies not involved in the employer-employee
relationsnip, from which all workers compensation principlesinitially spring, in no
way relates to Lawyers Express. That is, the statute under which WC Carrier
lodges its demand for an “equitable lien” and upon which it grounds this apped is
essentialy a portion of the comprehensive statutory framework afecting and

defining the rights and responsibilities of only two parties, i.e. the injured
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employee (the Donnellys), and his employer (or its workers compensation carrier),
when workers compensation coverage exists. Section 440.39 does not, inter se,
control the conduct or define the relationship between either of those parties and
third-party tortfeasors, such as Lawyers Express. Those relationships are defined
by other laws, both statutory and case based.

Specifically, § 440.39, Fla. Stat. (1997), under which WC Carrier seeksto
justify having this Court craft an equitable lien for WC Carrier, provides at
subsection one:

If an employee, subject to the provisions of the Workers
Compensation Law, isinjured or killed in the wrongful
act of his or her employment by the negligence or
wrongful act of athird-party tortfeasor, such injured
employee or, in the case of hisor her death, the
employee’ s dependents may accept compensation
benefits under the provisions of thislaw, and at the
same time such injured employee or his or her
dependents or personal representatives may pursue hisor

her remedy by action at law or otherwise against such
third-party tortfeasor.

[emphasis added]. In other words, the statute directs that an injured employee may
accept workers compensation benefits from his/her employeriworkers
compensation carrier, and ssimultaneoudly sue the stranger to the workers
compensation relationship: the third-party tortfeasor. Section 440.39(1) does not,
however, affect the liability of the third-party tortfeasor or the tortfeasor’ s carrier.

That section does not “create’ any remedy at law; it merely makes clear that the
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injured employee may pursue whatever remedies may exist, while still accepting
workers compensation. 4
Asacorollary, 8§ 440.39(2) defines the effect of athird party action on the
employer-employee relationship by providing that a workers compensation carrier
Is subrogated to the rights of the injured worker, but only to the extent workers
compensation benefits have been paid; or should the worker recover from the
tortfeasor prior to payment of workers compensation benefits, the amount of such
workers compensation benefits otherwise to be paid shall be offset by the recovery.
Again, subsection two defines the relationship between the worker and his/her
employer/workers compensation carrier--not the third-party tortfeasor (or the
tortfeasor’ scarrier).
Section 440.39(3)(a) smilarly provides a possible mechanism for enforcing
the employer’ s subrogation rights where the statute explains, in pertinent part, that:
Upon suit being filed, the employer or the insurance
carrier, as the case may be, may filein the suit anotice
of payment of compensation and medical benefitsto the
employee or his or her dependents, which notice shall

constitute a lien upon any judgment or settlement
recovered to the extent that the court may determine to

be their pro rata share for compensation and medical

4 An earlier version of the workers compensation scheme did just the opposite:
it required an injured employee to elect to accept workers compensation benefits,
and effectively assign any right to recover from athird party tortfeasor to his
employer; or to pursue the third party tortfeasor, without receiving workers
compensation benefits. Fidelity & Cas. Co. of New York v. Bedingfield, 60 So. 2d
489, 492-3 (FHa 1952).
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benefits paid or to be paid under the provisions of this
law, less their pro rata share of al court costs expended
by the plaintiff in the prosecution of the suit including
reasonable attorney's fees for the plaintiff's attorney.

[emphasisadded]. Itisthissection that givesrise to alien against the judgment or
settlement--not a new claim against a third-party tortfeasor or itsinsurer. This
section does not impose any new burdens on third-party tortfeasors nor does it
require third-party tortfeasors to take any actions. Rather, should the statutorily
filed notice be provided, then and only then, does a lien arise against the settlement
proceeds or judgment. While good practice for the tortfeasor might be to protect
that lien when the tortfeasor makes its payment, and case law suggests thisis the
legally necessary thing to do, the lien itself is only on the proceeds. When the
statute is followed, the tortfeasor at least knows that a lien on the proceeds exists,
and it can direct its conduct accordingly. Conversaly, when no noticeisfiled, no
statutory lien arises, and the tortfeasor should likewise be able to rely upon that
state of affairs when directing its conduct.

Subsection 3(a) goes on to provide that, in the face of disagreement by the
claimants, a judge may equitably distribute the proceeds of such a settlement or
judgment, according to statutorily specified guidelines; and that subsection places
the burden of proof of the correct alocation on the employee, in that instance

Then § 440.39(3)(a) further provides, in pertinent part:
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The determination of the amount of the employer's or
carrier's recovery shall be made by the judge of thetrial
court upon application therefor [sic] and noticeto the
adverse party. Notice of suit being filed shall be served
upon the employer and compensation carrier and upon
all partiesto the suit or their attorneys of record by the
employee. Notice of payment of compensation benefits
shall be served upon the employee and upon all parties
to the suit or their attorneys of record by the employer
and compensation carrier.

Thus, subsection 440.39(3)(a) provides that if notice is filed by the employer or its
carrier in the suit, such notice givesrise to alien against the settlement or the
judgment. While that statute also contemplates notice of the lawsuit being
delivered by the employee to his’her employer and its workers compensation
carrier, it pointedly does not make the receipt of such notice a condition precedent
to the employer’s ability to create alien on the proceeds, if it chooses so to do.

In the instant case, WC Carrier had the right to create the statutory lien; it
had actual knowledge of the lawsuit in which the lien could be created; and it did
not act to create the statutory lien. Instead, amost a year after the settlement, this
separate action was brought to relieve WC Carrier of the result of its own inaction,
to the detriment of Lawyers Express, by aclaim of a post-facto right to alien--not
recognized by the statute--on proceeds aready paid. WC Carrier stretches to call
this hoped-for result an “equitable” lien, under the facts of this case.

Petitioner rests much of its argument on ingpposite language in

§ 440.39(3)(b), but subsection 440.39(3)(b) aso does not impose alien nor doesiit
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Impose a burden on the third-party tortfeasor. Rather, that subsection merely
provides amechanism for the employee or the employer/carrier to have a court
determine percentages of entitlement as between the two interests that are the
constant subject of the workers compensation laws, the injured employee and
his/her employer, before or after suit:5

(b) If the employer or insurance carrier has given written

notice of his rights of subrogation to the third-party

tortfeasor, and, thereafter, settlement of any such claim

or action at law ismade, either before or after suit is

filed, and the parties fail to agree on the proportion to

be paid to each, the circuit court of the county in which

the cause of action arose shall determine the amount to

be paid to each by such third-party tortfeasor in
accordance with the provisions of paragraph (a).

Subsection b, as with every other subsection of § 440.39, does not inject the
tortfeasor into the relationship between the employer and employee. Instead, this
subsection requires the employee and employer to determine that there is a dispute
in the amount to be paid to each, and then they, as the “parties’ to whom money is
to be paid, are to apply to a court to determine percentages of entitlement. This

subsection again does nothing to impose burdens or restrictions on the third-party

5 This was apparently the process followed by the employee in seeking to avoid
payment to the employer/carrier in the case which may conflict with the Fourth
DCA in theinstant case. See, C&L Trucking v. Corbitt, 546 So.2d 1185 (Fla. 5"
DCA 1989).
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tortfeasor, who has no day-to-day knowledge of the status of the employee and
employer relations.s

Construing the seria treatment of the employee-employer relationship in the
context of acovered injury, 8 440.39(4)(a) provides that should the employee not
bring suit against a tortfeasor within one year, then the employer/workers
compensation carrier may bring suit in the injured employee’ s name. As discussed
above, WC Carrier had this opportunity in the present circumstance, but, again,
chose not to avail itself of a statutory method to protect its subrogated interests in
the employee’ s claim. Thereupon, section 440.39(4)(b) directs that should the
employer/workers compensation carrier not bring suit after the first year, but
before the end of the second year, then the right to sue reverts to the employee.
Needless to say, this regulation of potential plaintiffs between themselves does not
bear upon the tortfeasor’ s relationship to the only claim that exists, regardless of
who actually exercisesits right to bring it to suit.

Finally, subsections 440.39(5), (6) and (7) relate to the relationship between
the employee and/or the employer (workers compensation carrier)--not the third

party tortfeasor. Specifically, subsection five providesthat if the carrier sues, then

6 Moreover, in order to be consistent with the Florida law, this section must
contempl ate that a third-party tortfeasor and itsinsurer will tender its written
mediated settlement payment within twenty days to the injured employee (see
8 627.4265, Fla. Stat. (2005)) such that the employee and employer are then | eft
to decide with the court their relative amounts of entitlement.
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any settlement must be agreed to by the employee. See § 440.39(5), Fla. Stat.
(1997). Subsection sx specificaly provides that any amount recovered by the
employer or the employer’s workers compensation carrier shall be credited against
the employer’ s loss experience arate sensitive accommodation. See § 440.39(6),
Fla. Stat. (1997). Subsection seven goes so far as to require the employer and
employee to cooperate in bringing claims against third-parties. See § 440.39(7),
Fla. Stat. (1997). All said, this statute defines elements of the employee and
employer relationship, not those with third party tortfeasors or their insurers.

In the face of the foregoing, WC Carrier nevertheless has attempted to force
Lawyers Express Trucking, a stranger to its relationship with the employee, into its
dispute with the employee over the settlement funds--seeking the enforcement of a
so-called “equitable lien,” not against its employee who received the total of the
Lawyer’s Express Trucking paid settlement funds, including those to which WC
Carrier is subrogated and to which this statute expressly applies, but against
Lawyers Express Trucking, a stranger to the workers compensation relationship,
which company no longer has the settlement funds and which was never provided
the statutory notice required to create a workers compensation lien on the
settlement proceeds before they were paid to the Donnellys. See Appellants Initial
Brief at p. 34 (“Because the tortfeasor had actual notice of the payment and

Petitioner’ s subrogation rights, their settlement with the employee without notice
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to Petitioner was at their own risk.”).

All of thisisjustified, WC Carrier asserts, because “contrary to this
pronouncement by the Fourth District in the instant case [that § 440.39 does not
provide for equitable remedies], 8 440.39 isal about equitable remedies.”
Appdlants Initial Brief at p. 15. In this respect asto Lawyers Express Trucking,
WC Carrier is ssimply wrong. Section 440.39 may have been written to balance the
rights and obligations of the two parties controlled by its language, but it is not “all
about equitable remedies’ other than those expressy provided by its language.
The statute does not contemplate such a remedy, and WC Carrier should not be
provided same in the absence of statutory authority for such alien or clam.

In point of fact, the statute contemplates that a court may be called upon
equitably to apportion the proceeds of a settlement only within certain specified
guidelines as between an employee and employer, and it does not otherwise
provide other equitable leeway. See Rotemi Realty, Inc. v. Act Realty Co., Inc.,
911 So. 2d 1181 (Fla. 2005)(* We have generally recognized the principle of
statutory construction, expressio unius est exclusio alterius-the mention of one
thing implies the exclusion of another. We also have recognized as a genera rule
... that statutes in derogation of the common law are strictly construed.”)(internal
citations and quotations deleted). The Court should decline WC Carrier’s

Invitation to graft onto the statute an equitable remedy not envisioned by the
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legidature, i.e. that third-party tortfeasors could be swept, after the fact, into the
inner workings of Florida s workers compensation statute for so-called equitable
reasons, rather than explicit, expressed statutory reasons. If the Legidature had
intended to grant the courts the flexibility to award generalized equitable relief in
this § 440.39, it certainly knew how to do so. See, e.g., § 44.406, Fla. Stat.
(2005)(“ (1) Any mediation participant who knowingly and willfully discloses a
mediation communication in violation of s. 44.405 shall, upon application by any
party to acourt of competent jurisdiction, be subject to remedies, including:

(@ Equitablerdief. ...")(emphasis added).

Finaly, WC Carrier fails to appreciate the old maxim of equity that in order
to get equity, one must do equity. That is, WC Carrier claimsthat Lawyers
Express's settlement with the Donnellys was “at its own risk” because Lawyers
Express had actua knowledge of WC Carrier’s earlier |etter saying that it had paid
benefitsto Mr. Donnelly. WC Carrier then asserts that as such, it is now entitled to
an “equitable’ lien against Lawyers Expressand Canal. At the sametimeit
demands its so-called equitable lien, WC Carrier glosses over the fact that it too
had actual notice that alawsuit was progressing between Lawyers Express and the
Donnellys. Record at p. 8. In the face of such knowledge, WC Carrier did not take
the remarkably ssmple step of filing in the tort suit the required statutory notice

which would have created the statutory lien to which it now aspires. Additionaly,
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WC Carrier smply ignorestheright it did not itself exercise to bring suit against
Lawyers Express Trucking and control that litigation.

Under the circumstances, WC Carrier should not now be permitted to bang
the equity pulpit as against Lawyers Express, and create from whole cloth a new
remedy (equitable lien) as against Lawyer Express Trucking from a statute that
does not govern the relationship between WC Carrier and the employee, and the
third-party tortfeasor. Indeed, such aremedy has never been granted by any
Florida Court as discussed in Section |, above. This Court should not be the first
one to do so, without statutory authorization

Conclusion

Canal Insurance Company and Lawyers Express Trucking, Inc. suggest that
this matter is not properly before this Court, as the perceived conflict between the
Fifth District Court of Appeal in Corbitt and the Fourth District Court of Appeal in
this caseis not express and direct, in light of the significant factual distinctions.

In the event this Court reaches the merits of this case, the Court should reject
Petitioner’ s effort to have this Court append the concept of an equitable lien or
claim against a third-party tortfeasor which paid the mediated settlement amount as
required by law, without any statutory lien being imposed on the settlement
proceeds. The workers compensation system is purely a creature of statute, which

gave Petitioner opportunities to protect its interests. Petitioner’s ill-advised
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attempt to circumvent the statutory requirements when it declined to use the
statutory process should be rejected.
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