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| NTRODUCT| ON

The Petitioner, the State of Florida, was the appellee in
the Third District Court of Appeal and the prosecution in the
trial court of the Eleventh Judicial GCrcuit, in and for M am-
Dade County. The Respondent was the appellant and the
def endant, respectively in the Iower courts. 1In this brief, the
parties will be referred to as they appear before this Honorable
Court.

The synbol "R' refers to the record on appeal previously
forwarded to this Court by the clerk of the Third District Court
of Appeal . The synbol "A" refers to the Appendix attached to
this brief, which includes a copy of the district court's
opinion. Unless otherwise indicated, all enphasis has been

supplied by Petitioner.



STATEMENT OF THE CASE AND FACTS

By anended infornmation, Respondent Bill Mnroe Hearns was
charged with aggravated assault with a firearm (count 1) and
unl awf ul possession of a firearm by a violent career crimnal
(count 2). As to count 2, the information specifically included
the allegation that Respondent nmet the criteria for a violent
career crimnal (VCC) pursuant to 8775.084(1)(c), Fla. Stat.,
due to his prior convictions for violent felonies, “to-wit: a
conviction on MARCH 28, 1995, for the felony crinme of AGGRAVATED
ASSAULT ON LAW ENFORCEMENT OFFI CER AND UNLAWFUL POSSESSI ON OF A
CONCEALED WEAPON BY A CONVICTED FELON, in the court of THE
ELEVENTH JUDICIAL CIRCU T IN AND FOR DADE COUNTY FLCORIDA, a
convi ction on AUGUST 30, 1985, for the felony crinme of BATTERY
ON LEO AND RESI STING W VICLENCE, in the court of THE ELEVENTH
JUDICIAL CIRCUI T IN AND FOR DADE COUNTY FLORI DA, a conviction on
MARCH 21, 1988, for the felon crine of ROBBERY AND POSSESSI ON OF
COCAINE, in the court of THE ELEVENTH JUDICIAL CIRCU T IN AND
FOR DADE COUNTY FLORIDA ...” Following a jury trial, Respondent
was convicted of “unlawful possession of a firearm by a three
time convicted felon, the crine charged” in count 2. The
aggravated assault count was nolle prossed. Respondent was
subsequently sentenced to life in prison without parole as a VCC
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pursuant to §775.084(1)(c), Fla. Stat. (1998 Supp.)l. On direct
appeal, the Third District Court of Appeal affirmed Respondent’s
judgnent and sentence without a witten opinion. Hearns v.
State, 792 So.2d 464 (Fla. 3rd DCA 2001)(table).

Respondent thereafter filed a notion for post-conviction
relief pursuant to rule 3.850, Fla. R Cim P., in which he
alleged that a prior conviction he had for battery on a |aw
enforcenment officer (LEO did not qualify as a “forcible felony”

within the neaning of §776.08, Fla. Stat. (1998 Supp.)? so as to

1*(1) As used in this act:

(c) “Violent career crimnal’ neans a defendant for whomthe
court nust inpose inprisonnent pursuant to paragraph (4)(c), if
it finds that:

1. The defendant has previously been convicted as an adult
three or nore times for an offense in this state or other
qualified offense that is:

a. Any forcible felony, as described in s. 776.08,;

b. Aggravated stal king, as described in s. 784.048(3) and (4);
c. Aggravated child abuse, as described in s. 827.03(2);

d. Aggravated abuse of an elderly person or disabled adult, as
described in s. 825.102(2);

e. Lewd, lascivious, or indecent conduct, as described in s.
800. 04;

f. Escape, as described in s. 944.40; or

g. A felony violation of chapter 790 involving the use or
possession of a firearm”

2 8776.08, Fla. Stat., provides:

“Forcible felony” nmeans treason; nurder; mansl aughter; sexual
battery; carjacking; honme-invasion robbery; robbery; burglary;
arson; ki dnappi ng; aggravated assault; aggravated battery;
aggravated stal king; aircraft piracy; unlawful throw ng,
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permit the trial court’s enhanced sentencing of him as a VCC
under 8775.084(1)(c), Fla. Stat. (1998 Supp.). Fol |l owi ng the
denial of this notion by the trial court, Respondent appealed to
the Third District Court of Appeal

On appeal, although the district court initially per curiam
affirmed the trial <court’s decision, the court subsequently
granted Respondent’s notion for rehearing and issued a
substitute opinion in which it reversed the trial court’s order
denyi ng post-conviction relief and renmanded for re-sentencing
wi t hout the VCC enhancenent. (A 1-5). In this opinion, the
district court held that Hearns’ prior conviction for battery on
a LEO did not qualify as a forcible felony for VCC sentencing
pur poses. In arriving at this conclusion, the district court
explained that the State had not shown wth “record evidence
that Hearns’ conduct against a l|law enforcenent officer was a
forcible felony.” (A 4).

Thereafter, Petitioner filed its notice to invoke the
di scretionary jurisdiction of this Court based on the existing
express and direct conflict between the Third D strict’s

decision and the decisions of the First, Second and Fourth

pl aci ng, or discharging of a destructive device or bonb; and any
ot her felony which involves the use or threat of physical force
or violence against any individual
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District Courts of Appeal holding that battery on a |aw
enforcement officer is a qualifying offense for enhanced

sentenci ng purposes. See Branch v. State, 790 So. 2d 437, 439

(Fla. 1% DCA 2000); Brown v. State, 789 So.2d 366 (Fla. 2d DCA

2001); Spann v. State, 772 So.2d 38 (Fla. 4th DCA 2000).

Upon this Court’s acceptance of jurisdiction of this case

by order dated April 21, 2006, this brief foll owed.



SUMVARY OF THE ARGUMENT

Battery on a |law enforcenent officer (LEO is a qualifying
of fense for sentencing a defendant as a violent career crimnal
(VCC) since the statutory elenent of an actual and intentiona
touching or striking of an officer required for that offense
i ncl udes the use of physical force, no matter how slight, so as
to constitute a “forcible felony” as defined in 8§776.08, Fla.
Stat. (1998 Supp.). | ndeed, under the plain |anguage of
8776.08, it is clear that the anmpbunt of physical force used is
wholly inmmaterial in determ ning whether the felony in question

is a “forcible felony.”



ARGUVENT

BATTERY ON A LAW ENFORCEMENT OFFICER (LEO IS A

QUALI FYI NG OFFENSE FOR SENTENCI NG A DEFENDANT AS A

VIOLENT CAREER CRIMNAL (VCC) SINCE THE STATUTORY

ELEMENT OF AN ACTUAL AND | NTENTIONAL TOUCH NG OR

STRIKING OF AN OFFICER REQUIRED FOR THAT OFFENSE

| NCLUDES THE USE OF PHYSI CAL FORCE SO AS TO CONSTI TUTE

A “FORCI BLE FELONY” AS DEFINED I N 8776.08, FLA. STAT.

The district court’s instant holding that the offense of
battery on a |law enforcenent officer (LEO is not “invariably’” a
gualified offense for sentencing as a violent career crinnal
(VCC) is in conflict with decisions of the First, Second and
Fourth District Courts of Appeal, all of which hold that battery
on a LEO is a qualifying offense for enhanced sentencing

pur poses. (A 3).

In Brown v. State, 789 So.2d 366 (Fla. 2d DCA 2001), the

Second District agreed with an en banc decision of the Fourth

District in Spann v. State, 772 So.2d 38 (Fla. 4th DCA 2000),

finding that the crime of battery on a |law enforcenent officer
(LEO is a qualifying offense for prison releasee reoffender

sentencing. See also State v. Crenshaw, 792 So. 2d 582 (Fla. 2d

DCA 2001). Simlarly, in Branch v. State, 790 So. 2d 437, 439

(Fla. 1°' DCA 2000), the First District observed that battery on
a LEO was a qualifying offense that fell within the anbit of the
catch-all subsection of the PRR statute which includes *“any
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felony that involves the use or threat of physical force or
vi ol ence against an individual.” Most recently, the First

District in Jenkins v. State, 884 So. 2d 1014, 1016 (Fla. 1 DCA

2004), rev. denied, 898 So. 2d 937 (Fla. 2005), citing Spann and

Brown, reiterated that “battery on a |law enforcenent officer is
a qualifying offense for prison rel easee reoffender sentencing.”

See also Robinson v. State, 751 So.2d 737 (Fla. 1st DCA 2000),

approved in part, 793 So.2d 891 (Fla. 2001).

Wile the foregoing cases involved enhanced sentencing
under t he prison rel easee reof f ender (PRR) statute,
8775.082(9)(a), Fla. Stat., as opposed to the violent career
crimnal (VCC) statute, 8775.084(1)(d), Fla. Stat. (1998 Supp.),

the issue remains the sane regardl ess of which enhancing statute

is involved, i.e., whether the crinme of battery on a LEO is a
felony that “involves the use or threat of physical force or
vi ol ence” agai nst an individual. This is because in order for

the of fense of battery on a LEOto serve as a basis for sentence
enhancenment under either the “catch-all” provision of the PRR
statute, 8775.082(9)(a)(1)(o), Fla. Stat., or as a “forcible
felony” under the VCC statute, 8775.084(1)(d)a., Fla. Stat., it
must “involve the use or threat of physical force or violence”

agai nst an i ndi vi dual .



Thus, whether or not the offense of battery of a LEO
“involves the use or threat of physical force or violence” so as
to permt sentence enhancenent is the precise issue before this
Court. Until the Third District’s decision in the present case,
the Third District wutilized a statutory-elenents test to
determne simlar issues in accordance wth this Court’s

decision in Perkins v. State, 576 So. 2d 1310, 1313 (Fla. 1991),

where this Court interpreted the term “involves” in the “catch-
all” provision of the forcible felony statute, 8776.08, Fla.
Stat., to nean that “the statutory elenents of the crinme itself
must include or enconpass conduct of the type descri bed. This
Court therefore concluded that a “forcible felony” is a felony
“whose statutory elenents include the use or threat of physical

force or violence against any individual.” 1d. at 1313.

| ndeed, in accordance wth this Court’s instruction in

Perkins, the Third District in Hudson v. State, 800 So. 2d 627
(Fla. 3d DCA 2001) (special concurring opinion of Chief Judge
Schwartz adopted on rehearing as opinion of the court)
clarified that to qualify as a forcible felony under §776.08
the crime, “by statutory definition, [rnust] necessarily involve
physical force or violence against an individual.” |d. at 629

The district court, speaking through then Chief Judge Schwartz,
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al so suggested that this rule would apply “no natter what the
underlying facts or jury finding” are relating to the crine.
Id. at 628.

More recently, in the case of Rodriguez v. State, 837 So

2d 1177 (Fla. 3d DCA 2003) (on rehearing denied), the Third
District had occasion to cite to this Court’s decision in
Perkins in rejecting the defendant’s argunent that the final
clause of §8776.08, Fla. Stat., nodified the entire list of
forcible felonies so that an enunerated felony was not
“forcible” wunless it involved the use or threat of physical
force or violence against any individual. Speaki ng through
Judge Cope, the district court directly observed that, “Under
Perkins, the final clause of section 776.08 is interpreted by

| ooking at the statutory elenents of non-enunerated crines.”

Id. at 1178. Accord Cala v. State, 854 So. 2d 840 (Fla. 3d DCA

2003) .

Contrary to the statutory-elenents test set forth by this
Court in Perkins, it is clear that the Third District in the
i nstant case used a fact-based approach in reaching its decision
that Hearns’ prior conviction for battery on a LEO was not a
forcible felony for VCC sentencing purposes. I ndeed, the

district court cane to this conclusion due to the fact that the
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State had not shown whether Respondent’s prior conviction for
battery on a LEO was a nere unwanted touching or caused bodily
har m (A 4). Additionally, the court noted the absence of
“record evidence that Hearns’ conduct against a |aw enforcenent
officer was a forcible felony.” (A 4). Hence, since the
district <court’s preoccupation wth the facts or *“record
evi dence” (as opposed to nerely viewing the statutory el enents)
of Respondent’s prior forcible-felony conviction is directly
contrary to this Court’s teachings in Perkins, its decision
cannot st and.

Due to the fact that the district court used the wong
standard in reaching its decision, the State submits that the

Third District’s conclusion that “battery on a |aw enforcenent

officer ... is not invariably a qualified offense for VCC
sentencing” is incorrect. (A 3). The State maintains that,
when one properly |ooks solely to its statutory elenents, it

beconmes obvious that the offense of battery on a LEO “invol ves”
the use of “physical force” so as to constitute a forcible
felony within the neaning of 8776.08, Fla. Stat.

The offense of battery requires as an elenent that the
defendant “actually and intentionally touched or struck” the

victim against his/her wll. See 8784.03, Fla. Stat. (1998

-11-



Supp.); Fla. Std. Jury Instr. (Crim) 8.3 The Respondent’s
argunent, with which the Third District agreed, posits that an
“unwant ed touching” of an officer, e.g., spitting on an officer,
does not “involve the use or threat of use of physical force or
vi ol ence.” It is this premse with which the State nost
fervently disagrees.

The State submts that the elenment of an “intentiona
touching or striking” required for the offense of battery on a
LEO necessarily contenplates and includes, at the very |east,
the use of “physical force,” even if only a de mnims anmount of
such force is used. For, one cannot “intentionally touch”
anot her person wthout performng the physical act of having
hi s/ her body or a body part make contact with the other person
The fact that only a very slight anmount of physical force is
used to acconplish a touching does not negate the fact that
physical force is used. Had the legislature intended that a
forcible felony involve the use of “great” or “substantial” or
“significant” physical force, it would have so provided in its
definition of the term Since it did not, it is clear that the
anmount or degree of physical force used in commtting a felony
is wholly inmmterial in determining whether the felony is a

“forcible felony” wunder 8776.08, Fla. Stat. (1998 Supp.).
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Furt hernore, under established rules of statutory construction

this Court is not at Iliberty to construe the legislature' s
definition of “forcible felony” as requiring an anount of force
that is not expressed in the plain, unanbiguous |anguage of the

forcible felony statute. See Van Pelt v. Hilliard, 78 So. 693,

694- 695 (Fla. 1918) (even where a court is convinced that the
Legislature really nmeant and intended sonething not expressed in
the phraseology of the act, it will not deem itself authorized
to depart from the plain nmeaning of the |anguage which is free

from ambiguity); accord Baker v. State, 636 So. 2d 1342, 1343

(Fla. 1994); Brown v. State, 715 So. 2d 241, 243 (Fla. 1998).

Applying the foregoing argunment to the Third District’s

decision in Johnson v. State, 858 So. 2d 1071 (Fla. 3d DCA 2003)

(on notion for rehearing granted), which the district court
relied on in the instant case, it becones readily evident that
Johnson was wongly decided. There, the Third District
concluded that, although the defendant’s conviction for battery
by spitting on an LEO amunted to an “unwanted touching,”
spitting is not a forcible felony involving “the use or threat
of use of physical force or violence” so as to qualify one for
sentencing as a VCC 1d. at 1072. However, in doing so, the

appel late court inproperly |ooked at the evidence in the case,
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i.e., that the defendant spit on the officer, rather than at the
statutory elenents of the battery offense as required by this
Court’s decision in Perkins, i.e., whether the elenents of an
actual and intentional touching or striking an officer required
for the charged offense of battery included the use or threat of
physi cal force or violence. Accordingly, because it is clear
that the decision in Johnson did not adhere to this Court’s
precedent in Perkins, the Third District incorrectly relied on
Johnson in deciding the instant case.

The State submits that, for enhanced sentencing purposes,
the statutory-elenents approach in determning forcible felonies
utilized by this Court in Perkins is nuch nore practical and
wor kabl e than an approach requiring the trial courts to assess
the facts of each predicate conviction. Many, if not nost,
predi cate of fenses involve pleas, for which there were no trials
and, hence, Ilittle or no factual devel opnent. Any approach
other than the Perkins statutory-elenment approach would turn
habi tual of fender sentencing proceedings into trials of all the
qualifying predicates to ascertain their act ual facts,
generating a wide array of problens, such as old convictions,

unavai | abl e Wi t nesses; predi cate of f enses from ot her
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jurisdictions; etc. Hence, this Court should adhere to the

precedent it established in Perkins.
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CONCLUSI ON

Wer ef ore, based upon the foregoing ar gunment and
authorities cited herein, Petitioner respectfully requests that
this Honorable Court to quashthe decision of the Third District
Court of Appeal and remand this cause to the district court for

further proceedings consistent therewth.

Respectfully subm tted,

CHARLES J. CRI ST, JR
Attorney Cener al

RI CHARD L. POLI N
Seni or Assi stant Attorney Genera

DOUGLAS J. GLAID

Fl ori da Bar No. 0249475

Seni or Assistant Attorney Genera
Departnent of Legal Affairs

444 Brickell Avenue, Ste. 650
Mam , Florida 33131

(305) 377-5441

Facsimle (350) 377-5655
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