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STATEMENT OF THE CASE AND OF THE FACTS

Al ex Bove was driving east on H ghway 542 in Polk County
near Wnter Haven, Florida, about to turn right onto Jimy Lee
Road, at 3:05 PM on Septenber 24, 2003. (T 1827-28, 1849).! n
his right was a one-story conbination office warehouse buil ding
Wth six units in it. (T 1829). Hs attention was caught by two
men in front of the building. One man was down on the ground and
appeared to be covered in red. The second man was standi ng over
him and appeared to be trying to drag him back into the
buil di ng. (T 1828, 1831, 1843). The man on the ground struggled
to try to get away. As he struggled to get up and run, the

attacker grabbed himand his shirt came off. (T 1828, 1830).

1. The record on appeal includes 33 consecutively nunbered
vol unes containing both docunents filed in the |ower court and
transcripts of the trial. Docunents filed with the court,
including the transcript of the original hearing on Defendant’s
nmotion to suppress his confession and a transcript of the
Spencer hearing are nunbered pages 1 through 744. References to
information contained in those volunmes wll be made by the
letter R followed by a page nunber. Transcripts of all
proceedi ngs beginning with jury voir dire through the penalty
phase are nunbered pages 1 through 5036. References to
information in those transcripts wll be nade by the letter T
followed by a page number. There are two supplenental vol unes
that each start with page 1. Reference to information contained
in those volumes will be referred to as SVI and SVII foll owed by
the page nunber. There are five volunmes of Evidence wth
nunbered pages 1 through 843. References to those volunmes wll
be made by the letter E followed by the page nunber. The

defendant will be referred to as Defendant or Appellant. The
prosecution at trial and appeal will be referred to as the
St at e.



VWhen the injured man ran towards the door of the first unit
of the building, M. Bove could see that a lot of blood was
flowng froma wound on his chest. (T 1828). At that point, the
second man ran back into the building and came out with a |arge
knife. (T 1828, 1832). M. Bove started driving again and turned
right. (T 1838). The two nmen got within about 40 feet of his car
as the injured man ran in the direction of M. Bove's car,
toward the first unit, and the other man chased him with the
knife. (T 1832, 1839-40).

M. Bove drove the rest of the short distance to the end of
Jimy Lee Road, where he lived, and told his nother what he had
seen. She called 911. (T 1833-34). M. Bove described the
attacker as a Caucasian man in his late twenties to early
thirties about 6ft. 3in. tall and about 200 pounds, with dark
brown hair, wearing a white short-sleeved T-shirt and dark
shorts. (T 1833-34).

Amanda Short and Allison Sousa worked in an office suite
made up of units 1 and 2 of the building on the corner of State
Road 542 and Jimmy Lee Road. (T 2361, 2363-64). The afternoon of
Sept enber 23, 2003, the two wonen heard scream ng outside of the
office building. (T 2362, 2366, 2419). As they opened the front
door to unit 1 and |ooked out, a dirty, shirtless, bloody nman

entered, frantically asking for help. (T 2369-71, 2421). A



substantial anount of blood was running down his chest from a
wound in the upper right side. (T 2372-73).

As the man sat down in a chair by the door, M. Short
started dowmn a hallway to the back of unit 1 to get some paper
towels. Ms. Sousa went to call 911 to get nedical attention for
the injured man. (T 2374, 2421-22). The sound of the front door
sl anmi ng made Ms. Short turn to | ook back. (T 2376, 2422-23).

She saw Ms. Sousa on the telephone and a nan goi ng toward
her. (T 2377). The man appeared to notice that M. Short was
there. (T 2387). The man was Caucasian, in his late 20s to early
30s, with thick dark hair to the mddle of his neck, wearing a
long white t-shirt and dark shorts, about 63" tall, 170 pounds,
olive or tan conplexion, no facial hair and no hair on his
forearnms. (T 2378, 2390, 2411, 2437-38).

As the man quickly and nenacingly noved toward Ms. Sousa,
she screaned: “Don’t hurt nme. Don’t hurt me.” (T 2384, 2423).
Ms. Short turned back down the hallway, entered an office and
dead bolted the door. (T 2384-85). She used one telephone to
call 911 and another to reach the business owners. (T 2385,
2398).

No nore sounds cane from Ms. Sousa. (T 2386). CQutside the
| ocked door there were banging, scuffling, and things hitting
the walls. (T 2386, 2390). The sounds noved from the front of

the unit down the hallway. (T 2430). At sone point there was



pounding on the bolted door of the office where Ms. Short was
hiding. (T 2390). The noises |lasted about a mnute. (T 2393-94,
2431). Ms. Short followed the directions of the 911 operator
and stayed in the locked office until deputies arrived. (T
2467).

The Polk County Sheriff’s conmunication office received
sinmultaneous 911 <calls at 3:07:37 and 3:07:46 p.m from
tel ephones located in unit 1 and 2 at 5754 State Road 542 in

Pol k County, the address of the office building. (T 2455 -

2458). In the 4-mnute recording of the first call, a fenale
voi ce can be heard saying “Ch, ny God. Don't — don't hurt nme.
No. No.” The speaking stops, and the 911 operator tells her

coworkers all she can hear is “people just throw ng sonething
around,” then, total silence.(T 2460, 2461).

Amanda Short saw that soneone was on the tel ephone line M.
Sousa had tried to use and picked it up. She told the 911
operator she was on another line wth 911. (T 2461). The second
call was the one made by Amanda Short. She told the 911 operator
one man was in her office and another man was breaking in. A
| east one of the nmen had been stabbed and she feared for her
friend and office mate, Allison Sousa. (T 2463-65, 2470). The
911 operator stayed on the line for several mnutes after
deputies arrived while Ms. Short remained in the |ocked office.

(T 2395). The entire call lasted 16 mnutes. (T 2474-84).



Pol k County Deputy Sheriff David Jones was the first to
arrive at the crine scene, at 3:18 p.m At unit 5 of the
bui l di ng he saw the door open and blood on the wall. (T 1854).
Dep. Angel a Mackie arrived next. She stopped at unit 1 where the
door also was open. (T 1854-55, 1864). She told Dep. Jones that
the dispatch had been for a problem in unit 1, so she went
around to the back of unit 1. (T 1924-25). The | arge garage-type
door to the warehouse in the back of the unit was open. (T
1926). Inside she found two bodies covered in blood, |later
identified as Jereny Jarvis and Allison Sousa. (T 1855, 1926
1929). Neither she nor Dep. Jones could find a pulse in the two
victinms. (T 1856, 1927-1928).

The deputies entered unit 1 from the warehouse area and
searched the prem ses. They found no one in the building or
| eaving the scene, except Amanda Short. She was in a back office
of unit 1, where she had | ocked herself. (T 1857, 1930-31).
Deputy Jones wote down that the attacker was a white nale
approximately 27 years old, straight black collar length hair,
medi um build. (T 1863).

Deputies were posted and remained guarding the building
until crime scene technicians finished their work. (T 1935,
1990). Because the crinme scene was so nassive and so nuch needed
to be processed, unit 1 and unit 5 were treated as separate

scenes for the purposes of assigning technicians. (T 1966,



1986). Detective Jerry Connolly was assigned as the |ead
detective. (T 3316). He arrived at the scene at 3:52 p.m (T
3317). Crinme Scene Technician Paula Maney arrived at 4:16 p.m,
just a little nore than an hour after the first 911 call. (T
2066). She was designated the lead technician to process the
scene in Unit 1, with assistance from Linda Raczynski. Crinme
Scene Technician Jean Gardner arrived on the scene at 5:59 p.m
(T 1869). Ms. Gardner was the lead technician for unit 5, wth
assi stance from Nancy Shipman. (T 1967, 2068). M. Shipman was
the crime scene technician supervisor on duty. She arrived at
5:30 p.m (T 1984). Ms. Shiprman and the other technicians worked
through the night and into the afternoon of the next day as
technicians made a video of the entire scene, took photos in
both units and along the sidewal k, and attenpted to find | atent
fingerprints. (T 1870, 1872, 1957, 1964, 1997, 2058). On Fri day,
Sept enber 26, 2003 three officers fromthe Florida Departnent of
Law Enforcenent cane to the scene to help preserve and process
t he bl ood spatter evidence. (T 1988).

In unit 1, technicians found a bloody scene evidencing a
violent attack. (T 2797-99). There had been a large pool of
blood in the entrance, as if soneone had stood there while
bl eeding heavily. (T 2742). Heavy blood stains on the walls and
doors indicated soneone who was bl eeding heavily had been pushed

against the walls and doors with force. (T 2752, 2787-88). Arcs



of bl ood spatters were consistent with a bl oody knife being used
to stab many times. (T 2744, 2748). The inside and outside of
the entrance door was sneared wth bl ood. (T 2732-33, 2776).
The walls of the entry way were sneared with bl ood. The hal |l way
and a pass-through window in the hallway were sneared wth
bl ood. (T 2741-42, 2749-50). Inside an office off the hallway
there was bl ood pooling under a desk, as if soneone who had been
bl eedi ng was under the desk (2755-58), and blood spatter on the
i nside of the pass-through wi ndow cast off from soneone w el ding
a bloody weapon. (T 2759). The sneared blood trail continued
down the hallway into the kitchen area, where |arge anmounts of
bl ood were sneared on the walls and spatter from a bl oody weapon
mar ked storage boxes. (T 2759-63). One l|last door had a bl oody
pal mprint in the smeared bl ood and had been pushed through the
door janb. (T 2764). After that, the trail ended with the bodies
of Jeremy Jarvis and Allison Sousa in the warehouse area at the
end of the hallway. (T 2769-2770). The two victinms had bled to
death from nmultiple stab wounds with a knife, approximtely 10-
15 inches long. (T 2824-2875).

In unit 5, the technicians found |arge blood snears on the
wall next to the entryway. (T 2734-38). There was evidence of
heavy bl eeding on the tile and concrete floor. (T 2734-35). The
furniture was overturned and in disarray. Blood drops fornmed a

trail frominside Unit 5 down the sidewalk to unit 1. (T 2777-



78). Florida Departnment of Law Enforcenent officers devel oped a
bl oody palm print on the door of wunit 5. (T 3324-25). Hidden
inside unit 5 was three to five pounds of nmarijuana, worth
t housands of dollars on the street. (T 3075-89, 3505).

Based on the blood trail and Ms. Short’s description of M.
Jarvis being followed into her wunit by the attacker, the
detectives began their investigation by focusing on M. Jarvis
and his associates. (T 3317-18). A cell phone found in unit 5
had tel ephone nunbers stored in its nenory. (T 2545). Detectives
quickly were able to identify one of the nunbers they found as
belonging to Marshall “Mark” Millins, whom Det. Connolly
recogni zed as sonmeone associated with drugs. (T 3320). About
m dni ght the day of the crinme, Det. Connolly went to M. Millins
horme, where he roused M. Millins fromsleep and asked hi m where
he had been at the tinme of the crinme. (T 3321). Early on
Sept enber 26, 2003, Det. Connolly confirmed with M. Millins’
boss, and the custonmer, that M. Mllins had been 45 m nutes
away fromthe scene at the tine of the crine. (T 3322-23).

More detailed records subpoenaed fromthe tel ephone conpany
showed that at 2:39 p.m that day Jereny Jarvis had called the
residence of the Defendant. (T 2547-48, 2550, 3328). At 11:30
a.m the day after the crine, Septenber 25, 2003, two detectives
fromthe cold case squad, who had been called in to help follow

up on |eads, went to Defendant’s honme and knocked on the door.



(T 2587, 4222). A dog barked, but no one answered. Detectives
could not see anyone through the open kitchen curtains, or when
they went to the back of the house to I ook through the sliding
gl ass doors into the living room (T 2596-97, 2602, 4223).

The only vehicle detectives saw at the hone was a green
Jeep Wangl er. A license plate check showed it was registered
to the Defendant. (T 2614-15). The detectives parked their car
where they could observe the home and waited for several hours.
They saw no person or vehicles go to or |eave the house. (T
2603- 2604, 4224-25, 4231).

While they waited outside the house, detectives contacted
the Defendant’s parents, who agreed to bring the Defendant back
to his home to be interviewed. (T 2604). Defendant arrived at
his home at 7:30 p.m and invited the detectives inside. (T
2604- 05). At 7:45 p.m, Dets. Ivan Navarro and Tracy Smth
arrived at Defendant’s residence. (T 2551-52). Defendant told
Det. Navarro that on the day of the crinme he had been in cl asses
at Warner Southern College until noon. After he got hone he
called Jereny Jarvis, looking for marijuana, and called again
shortly after 2:00 p.m (T 2555-56). During the entire interview
he was “cool.” He did not exhibit any signs of fear or anxiety,
or reaction to the news that his friend or acquai ntance had been

nmur dered. (T 2586, 2608-09).



On Cctober 9, 2003, Det. Connolly went to Defendant’s hone
as part of his continuing investigation. (T 3326). Defendant
acknowl edged that he had spoken by telephone twice to Jereny
Jarvis the day of the nurders, first to ask about buying
marijuana on Friday, Septenber 26, 2003. (T 3329-31). Defendant
agreed to go to the Sheriff’s office in Bartow, Florida the next
day to be fingerprinted. (T 3334). Detectives were conparing
fingerprints of M. Jarvis known associates to those found at
the crime scene, particularly the bloody palm print found on the
door of unit 5. (T 3324-25).

At 4:30 p.m on COctober 10, 2003, Defendant called to say
that he would not be able to go to give his fingerprints, and
offered to cone to the station the foll ow ng Monday, Cctober 13,
2003. (T 3335-36). Defendant failed to appear Mnday. (T 3338).
The follow ng Tuesday, at about 3:00 p.m, Dets. Connolly and
Raczynski went to Defendant’s honme. Their knocks were answered
by a barking dog. Defendant’s car was at the hone, but no one
answered the door. (T 3339-40). Detectives nmade nultiple
tel ephone calls to Defendant with no answer. They stayed outside
the home wuntil about 7:00 p.m (T 3341). Neither Defendant’s
girlfriend nor famly nenbers could tell detectives where
Def endant could be located. (T 3341-42). The sane thing happened

on Cctober 15, 2003. (T 3343).

10



Approximately 10:00 a.m October 16, 2003 Defendant’s
not her called Det. Connolly to tell himthe Defendant was at her
home and would be waiting to talk to him (T 3343-44). Defendant
told detectives that he had information about persons he thought
m ght be involved in the nurders. Det. Connolly asked himif he
could come dowmn to the Sheriff’'s departnent station to give his
fingerprints. He agreed. H's parents drove him to the nearest
sheriff’'s station. (T 3345). Wile he was at the station,
Def endant voluntarily gave a statenent to detectives confessing
to the nmurders. (T 3378-3443). He was arrested and taken to jail
after he finished a recording of his statenent.

As a result, on Novenber 4, 2003, Defendant was indicted
for the first degree nurders of Jereny Jarvis and Allison Sousa.
(R 128-134). The State gave the Defendant notice of its intent
to seek the death penalty on Novenber 6, 2003. Novenber 18, 2003
the Defendant filed his Witten Plea of Not GQuilty. (R 137).

Defendant filed a witten notion to suppress all statenents
he made to | aw enforcenent officers on August 20, 2004, stating
t hat evi dence had been seized in violation of Defendant’s rights
under the Fourth and Fourteenth Anmendnments to the US
Constitution, and that statements had been obtained in violation
of the Fifth, Sixth and Fourteenth Anmendnents to the US.
Constitution and Article I, Section 9 and 12 of the Florida

Constitution. However, the only fact stated in the notion was

11



that the Mranda® warning as given by the detectives and as
stated on the Polk County Sheriff’'s Witten Wiiver form was
deficient because it only told Defendant he had a right to
counsel before questioning, wthout specifically saying he had
the right to counsel during questioning. (R 191-93).

At the Novenber 24, 2004, hearing on the notion, Defendant
anended the notion both verbally and by witten interlineations
to be limted to only the audio and video statenents of
Def endant recorded on Cctober 16, 2003 after the Mranda warning
was adm nistered. (R 223, 226). Defendant told the trial court
that “our argunment is very narrow,” relying only on cases in the
Fourth District Court of Appeals that Mranda warnings “must
i nclude a warning that the defendant or suspect has the right to
have an attorney present during any interrogation.” (R 221).
Def endant conceded that the interview prior to the warning was
not custodial, so no Mranda warning was required. (R 223-24).

The State responded that Defendant was not in custody at
any tinme during his interview by detectives, including the tine
after the Mranda warning when he gave his statenment. Pointing
out that the Defendant conceded he was not in custody prior to

the Mranda warnings, the trial judge briefly recessed the

2. Mranda v. Arizona, 384 U S. 436 (1966).

12



hearing so that the parties could discuss their positions. (R
227-28).

Upon resunption of the hearing, Defendant took the position
that the recorded statenment was given during a custodial
i nterrogation, and continued to |limt hi s r equest for
suppression to the recorded statenent. Defendant argued that
because detectives gave a Mranda warning, they nust have
perceived the statenment as custodial; and, because the questions
asked by the officers after the warning were “designed to |ead
to an i ncrimnating pur pose,” there was a custodial
interrogation under Ramrez v. State, 739 So. 2d 568 (Fla. 1999)
(T 229).

The only wtness at the suppression hearing was Det.
Connol Iy, who had net with Defendant in an interview room across
from the fingerprint station. (R 241). Det. Connolly testified
that as a result of |looking at the cell telephone records of M.
Jarvis, Defendant was identified as an associate of the victim
(R 233-34). His fingerprints needed to be taken so that the
Def endant coul d be elimnated as a suspect. (R 235).

Det. Connolly said on OCctober 9, 2003 he went to
Defendant’s home to follow up on an earlier interview of the
def endant done by Det. Ivan Navarro. (R 236). Defendant told
Det. Connolly that he would go to the sheriff’'s office in

Bartow, Florida the next day to give his fingerprint sanmples. (R

13



237). Late in the day on Cctober 10, 2003 Defendant called Det.
Connolly to tell himthat he could not keep the appointnment and
that he would try the following Monday to give his fingerprints.
(R 237).

Det. Connolly had no contact w th Defendant between QOctober
10 and Cctober 16, 2003, when the Defendant’s nother called to
alert officers Defendant was at her hone. Det. Connolly and Det.
Raczynski went to interview the Defendant again. (R 238). Wen
they arrived, both of Defendant’s parents were present.
Def endant was just coming out of the shower. He volunteered to
the detectives that he had information about persons who were
involved in the murder - two nen from Lake Wales who were
dealers in a drug known as “lce.” Defendant again was asked to
give a fingerprint sanple. (R 239).

Def endant agreed to imrediately go to a nearby sheriff’'s
substation to be fingerprinted. He asked his parents would to
drive him to the station. They followed the detectives car
because they did not know the way. (R 240, 263). When Def endant
arrived at the station at around 11:00 a.m, his parents were
asked to wait in the |lobby of the station until Defendant was
ready to l|eave. (R 240, 263). Fingerprint examner Patricia
Newt on and her supervisor, Bill Thomas, took Defendant’s
fingerprints. Det . Connol |y had pr e-arranged with t he

fingerprint examners to conpare Defendant’s fingerprints and
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the bloody palm print found at the crime scene inmediately. (R
241) .

Def endant went to an interview room across the hall from
the fingerprint to talk to Dets. Connolly and Raczynski about
informati on he said he had. (R 241). The room usually is used
for polygraph exam nations, so the walls are covered in foamto
keep out noise. It is six feet by eight feet and contained three
chairs and a small desk (R 241-42). At no time was the Defendant
restrained in any way. The door to the interview room was not
| ocked. (R 242-243). Det. Connolly had no intention of arresting
t he defendant because he did not believe he had probable cause
and did not have the authority to nake the decision to arrest
Def endant. (R 240, 282).

The detectives wanted to clarify information Defendant had
provided in his previous interviews about his activities and
whereabouts in the days prior to the nmurder, beginning on
Septenber 21, 2003. (R 243). Defendant said he borrowed his
father’s truck on Septenber 21, 2003. (R 243). On Septenber 22,
2003 he was at Jereny Jarvis’ place and bought marijuana from
him (T 244). Septenber 23 he cane down with food poisoning and
stayed hone after attending classes. (R 245). Septenber 24 he
did not go to school because he was still feeling ill. He
admtted to having two tel ephone conversations that day with M.

Jarvis about buying sonme nmarijuana. (R 245). After that, he went
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with his dog to his parent’s house, and fromthere went to his
hone and watched novies with his girlfriend all evening. (R 248-
249) .

Det ectives questioned Defendant about this version of the
events because of i nconsistencies wth facts they had
established from other sources. At that point, Defendant told
the investigators that he had, indeed, been to see Jereny Jarvis
on the day of the nurders, but that he had spoken to him and
left at around 2:30 or 3:00 p.m and had not seen anything
am ss. (R 252-53).

As Defendant was mnmaking these first two statenments about
his activities at the time of the honmicides, Det. Connolly
received information via text nessage that the Defendant’s
fingerprints matched the bloody print at the scene. (R 249).
When confronted with the evidence that placed him at the scene
and with the bl eeding victinms, Defendant inmediately vol unteered
yet a third version of the facts: He had arrived after the
attack on the victinms and followed the bloody trail from M.
Jarvis’ place to unit 1, where he saw Jereny Jarvis and Ms.
Sousa lying on the floor. He checked Ms. Sousa s pul se, saw that
he was covered in blood, and ran out and drove away because he
was scared. (R 253).

Having heard three different versions within such a short

tinme, the detectives told Defendant they did not believe he had
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told them the whole truth. Defendant said he would tell the
detectives “everything.” (R 254). Because he had no idea what
Def endant m ght say, Det. Connolly decided the cautious thing to
do would be to give the Defendant a M randa warning. (R 255,
274, 275-277). Def endant was not handcuffed, nor was anything
el se about the course of his interview changed. (R 254, 259).

Det. Connolly did not specifically tell Defendant that he
could I eave at any tine, but Defendant knew his parents had been
told to wait in the lobby to drive him home. (R 260, 291).
Def endant was never given any indication that he was not allowed
to leave or that he was wunder arrest. (R 257, 279). Det.
Connolly, in fact, did not have the authority to nmake the
decision to put Defendant under arrest. (R 282). Defendant had
set the pace of the interview. (R 272). Everyone in the room was
calm There was no aggressive action. (R 272). Wen he went to
get the Mranda waiver form Det. Connolly still believed he did
not have enough information to arrest the Defendant. He would
have | et Defendant |eave the building if he had gotten up and
wal ked away. (R 278). At no tine did Defendant ask if he needed
to have an attorney, seek to invoke any of the rights about
whi ch he had been infornmed, or hesitate to answer any questions.
(R 256, 292).

Det. Connolly left the roomto find a formw th the printed

warning and signature line to be signed by Defendant if he
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agreed to waive his rights. Wiile Det. Connolly was out of the
room he instructed the technician to turn on the video canera
and m crophone that were installed in the walls of the interview
room (T 256). The Mranda warning on the waiver form read: *“I
do hereby understand that (1) | have the right to remain silent
(2) Anything |I say can and will be used against ne in court (3)
| have the right to have an attorney present prior to
guestioning (4) If | cannot afford an attorney one wll be
appointed to represent nme by the court.” (Sic). The Defendant
signed and dated the waiver acknow edgement and Det. Connolly
signed as a witness. (SVII 195, R 256). The sane warni ngs were
given verbally by Det. Connolly at the beginning of Defendant’s
recorded statenent. (R 257).

Def endant had taken a little nore than three hours to tell
his three different versions of events. He had arrived at the
station at 11:00 a.m The recording began at approximately 2:24
p.m (R 264). During the recorded statenent, Defendant not only
confessed to the crime, but also denonstrated sone of the
activity for detectives. (R 257). After the recording was done,
Det. Connolly called Assistant State Attorney John Aguero for an
opinion as to whether there was probable cause to place
Def endant under arrest. (R 259). Defendant was arrested at 5:30

p.m and taken to Polk County Jail. (R 265).
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Def endant of fered no witnesses at the suppression hearing.
The trial court admtted as exhibits for Defendant a copy of the
Mranda waiver card signed by Defendant, and one page of
transcript from Defendant’s recorded statenent:

Connolly: . . .After we do that, then, we’'re going to
explain, so if you want (inaudible) Ckay.

[ Def endant]: Okay.

Connolly: And ah . . .go ahead and sign those fornms to
let it. . . everybody know that, you know, this is
your story.

[ Def endant]: Um um
Connolly: And ah. . . | don't want it to be
m sconstrued or anything like that...

[ Def endant]: Sure.

Connol | y: . . .at a later date, you know what [|’'m
saying. | want everybody to know what’'s com ng out of

your nouth and not what’s comng out of my nouth and

my mnd, you know what |’'m saying. (Pause) Ckay
(I'naudi ble) 1, [Defendant’s nane]

[ Def endant]: Okay.

Connolly: Do you hereby understand that one, | have
the right to remain silent. Two, anything | can say,
can and will be used against me in court. Three,

have the right to have an attorney present prior to
questioning. Four, if | cannot afford an attorney, one
will be appointed to represent nme by the court. Do you
under stand t hat ?

[ Def endant]: Sure.

Connol ly: Okay. (lnaudible) Today' s October 16. 2:24

(I'naudi bl e) Okay. Let’'s start . . . let’s start from
the beginning (inaudible) On Wdnesday um. .how did
your day start? Wre you still....were you feeling
sick?
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[ Def endant]: Yeah. | really . . . | had had food

poi soning and I was sick as hell

Connol I'y: Ckay. Wre you still vomting on Wednesday?

[ Def endant]: No, no, that was finished Tuesday ni ght.

Connol l'y: Ckay. What time did you get up?

(R 196)

The trial court entered a witten ruling January 19, 2005,
finding that Defendant was not in custody when he nmade his
statenent. The order did not reach the adequacy of the Mranda
war ni ngs because its finding on custody made them unnecessary.
(T 210-12).

Defendant filed a Mdtion For Rehearing And To Suppl enent
Authority on January 28, 2005. The only authority cited in the
nmotion was Raysor v. State, 795 So.2d 1071 (Fla. 4" DCA 2001)
and West v. State, 876 So.2d 614 (Fla. 4'" DCA 2004). (R 343-
358). West already had been argued at the original hearing on
the motion to suppress. (R 221, 314-15). Based on Raysor,
Def endant argued that once the Mranda warning was read, a
reasonabl e person woul d not believe he or she was free to | eave.
Therefore, Defendant argued, “[t]he Court erred in its holding
as a matter of law that the recorded post-Mranda interrogation
was non-custodial.” (R 345). The judge who heard the origina

nmoti on had been reassigned before ruling on the notion for

rehearing. (SVII 20). The successor judge on February 11, 2005
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directed defense to have a transcript prepared so that he could
rule on the notion for rehearing (SVI1 23).

Pre-trial notions filed on behalf of Defendant were heard
on March 18, 2005. (SVI 60). Five notions challenged Florida' s
death penalty and the procedures associated therewth: 1) Motion
to Declare Section 921.141. Florida Statutes Unconstitutional
Because It Precludes Consideration of Mtigation By Inposing
| mproper Burdens O Proof (sic) (R 392-99) (Denied wthout
comment (R 518)); 2) Mdttion to Declare Fla. Stat. 921.141(1)
Unconstitutional and to Bar the State’s Use of Hearsay Evidence
in Penalty Phase or at Sentencing (R 409-413) (“Denied w thout
prejudice to refile should new law evolve.” (R 517)); 3)
Defendant’s Modtion to Bar Inposition of Death Sentence on
Grounds  That Florida’s Capital Sentencing Procedure is
Unconstitutional Under Rng v. Arizona and Menorandum in
Support (R 456-481) (Deni ed wi thout coment (R 518)); 4) Mdtion to
Dismiss Indictnent, for Specific Jury Findings as to Penalty
| ssues, and for Related Relief (sic)(R 482-514)(Denied wthout
comrent (R 517)), and; 5) Mbtion in Limne and to Stri ke Portions
of Florida Standard Jury Instructions in Crimnal Cases Re:
Caldwell v. Mssissippi (R 369-71) (Denied w thout coment (R
518)).

Three notions sought to limt victim inpact evidence: 1)

Motion to Limt Victim Inpact Evidence (R 406-408) (Denied as
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premature. However, the State agreed to present a proffer to the
Court.” (R 517)); 2) Mtion to Alow Victim Inpact Evidence
Before the Judge Alone (R 437-445) (“Denied as prenmature.
However, the State agreed to present a proffer to the Court.” (R
518)), and 3) Motion to Exclude Evidence or Argunent Designed to
Create Synpathy for the Deceased (R 414-436) (“[Dl enied. The
Court instructs all counsel to conply wth the Rules and the
Law. ” (R 518)).

Two notions sought to <create standing objections: 1)
Defendant’s Standing Objection to and Mtion to Preclude
| nproper Argunent (R 359-368) (“Dismissed as an unnecessary
notion. The Court instructs all counsel to conply wth the
Rules, the Law, and all ethical and professional standards.”
(R518)), and; 2) Mdtion in Limne Re: Prosecutorial Argunent and
M sconduct (R 372-384) (“Dism ssed as an unnecessary notion. The
Court instructs all counsel to conply with the Rules, the Law,
and all ethical and professional standards.” (R 518)).

The remai ning notions were: 1) Mdttion for Daily Transcripts
of Trial (R 385-388) (“[Clonditionally G anted on the basis of
daily request and need.” (R 517)); 2) Mdtion for D sclosure of
| npeaching Information (R 452-455)) (“ Deni ed. The  Court
instructs all counsel to conply with the Rules and the Law.” (R
517)); 3) Mdtion for Individual Voir Dire and Sequestration of

Jurors During Voir Dire (sic) (389-391) (“[S]tipulated, G anted,
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but deferred to tine of voir dire to determne the timng and
content of any published information.” (Sic) (R 517-18)), and;
4) Motion for Disclosure of Penalty Phase Evidence (R 446-451)
(“Denied. The Court instructs all counsel to comply with the
Rul es and Law.” (R 518))

An unopposed Defense notion for continuance, based on
di scovery schedule conflicts and termnal illness in defense
counsel’s famly, was granted on April 4, 2005. (Svil p. 31).
Trial ultimtely was set to begin August 15, 2005. (SVII p. 59).

On August 18, 2003, during a break in the lengthy voir dire
process, the judge heard argunment of counsel on Defendant’s
motion for rehearing of the order denying suppression of
Def endant’s Statenent. (T 1213). The judge had not heard the
original notion to suppress. Prior to argunent, the judge
reviewed the defendant’s Mtion to Suppress, the transcript of
the hearing, the exhibits, the court’s order that was entered on
January 19, 2005, Defendant’s notion for rehearing, and the
cases cited by the parties. (T 1233).

Def endant argued that because the Raysor case, a 2001
Fourth District Court of Appeals opinion attached to the notion
for rehearing, and cited supra, had not been considered prior to
the previous ruling, the order denying suppression of the
recorded statement nmade after the Mranda warning was wong. (T

1218-1219). Defendant argued that the trial judge should
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“mechani cally” apply Raysor’s statenent, that the defendant in
that case was subject to custodial interrogation because he had
been given a Mranda warning after a stop wthout probable
cause, to find that giving Defendant in the case at bar his
Mranda warnings created a custodial interrogation. Then

applying the West holding on the wording of Mranda warnings,
the warning given Defendant defective, and the recorded
statenents follow ng the warning should be suppressed. Defendant
ar gued:

That’s why we asked to rehear this
particular case. W do feel that's a fairly
mechani cal application of the law |If he's
in custody — if he’'s read his Mranda
rights, he’'s in custody. W satisfied that
prong. If he’s in custody and these rights
were read to himwere erroneous, anything he
says after that is inadm ssible. That's the
summati on of where we are.

(R 1218-1219)
Defendant continued to |limt his request for suppression to
t he recorded statenent nmade after M randa warni ngs:

Qur notion, and the reason that | listed
this out in this fashion, does not relate to
that first three hours of interview wth
t hose officers who were present. It relates
only to the second portion, the recorded
portion, that occurred after the erroneous
Mranda rights form was read to him The
application of the law then in this
particular case, as laid out before the
Court in our notion, was that for purposes
of the Raysor decision, the nonent he was
read his Mranda rights, he was deenmed to be
i n custody.
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And what | would ask the Court to consider
doing is to grant the State’s -- or the
defense notion in this regard regarding only
the portion of the interview which occurred
in that last 45 mnutes to an hour after
that triggering event of Mranda. They still
have the prior three hours and all of the
testinony through those officers who did
t hose interviews. Qur notion

only relates to that videotape and that
portion of the admissibility of it.

(T 1218, 1243)

The State argued that Raysor is a case based on an ill egal
detention under the Fourth Anmendnment to the U S. Constitution
and did not apply. (T 1228-32). The judge reaffirmed the January
10, 2005 order denying the nption to suppress, agreeing
Def endant was not in custody when he made his statenent, relying
on CGillo v. State, 849 So. 2d 353 (Fla. 2d DCA 2003). (T 1243).

The follow ng day, outside the presence of the jury, the
trial court held an evidentiary hearing on the State’s nmotion in
limne to prohibit the testinony of R chard Hall. (T 1523). The
notion was filed August 16, 2005 after Defendant notified the
State that he intended to call Richard Farner to testify to a
hearsay conversation he had with Mark Mullins. (T 517-518). M.
Hal | was expected to testify that Mark Mullins had told M. Hall
that M. Millins, and another individual named WIIiam Farner,
had commtted the murders for which Defendant was being tried.

(R 518). Defendant argued the testinony should be admtted as a
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statement by Mark Millins against his penal interest, an
exception to the prohibition on hearsay testinony. (T 1683).

Mark Mullins had been killed in a traffic accident in 2004,
and was therefore not available to testify, satisfying the first
requirenent for the statenent to be admi ssible. (T 518, 1684).
Def endant offered the testinmony of Richard Hall and WIIiam
Farmer to show that the statenent by Mrk Millins was against
his penal interest and to show sone independent corroboration of
the statenent, to satisfy the remaining requirenent of
adm ssibility under Fla. Stat. 90.804(2) (c). (T 1683-84, 1712-
13).

At the tine of the hearing on the notion in limne, Richard
Hal | was a prison inmate who at various tinmes had been convicted
of seven felonies in three different incidents. (T 1526, 1534,
1565). He admitted that he had a grudge against WIIiam Farner,
because M. Farner had robbed M. Hall of noney and drugs. (T
1573, 1575).

M. Hall testified that sonetine in Decenber 2003 or
January 2004, when M. Hall was nmaking a drug sale to M.
Mul lins, M. Millins spontaneously divulged to M. Hall that he
and WIlliam Farmer had killed Jereny Jarvis and a woman. (T
1536-37). He said M. Millins told him that M. Farner was
hol ding Jereny Jarvis during an attenpt by the two nmen to rob

M. Jarvis of his noney and drugs. (T 1538). Wien M. Jarvis got
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| oose, M. Millins ran into another wunit, where M. Millins
repeatedly stabbed him Wen he turned to | eave, he saw a woman
and stabbed her to keep her from being a witness. (T 1538). As
he was fl eeing the scene, he saw “Tom” (T 1538).

There were two conversations at the end of 2003 and
beginning of 2004. (T 1542, 1544). After M. Mul I'i ns’
spont aneous confession, he threatened harmto M. Hall and his
famly if M. Hall ever told anyone el se about it. (T 1541). M.
Hall said he never told anyone about the information he had
until an investigator working for defense counsel contacted him
nore than a year l|later, while he was in jail in Polk County. (T
1544-45). On August 5, 2005 M. Hall net defense counsel for the
first time when he was deposed by the State. (R 1549). Mark
Mullins was the only person who had threatened him M. Hall
said, until the day before his testinony, when WIIiam Farnmer
threatened him while in the holding cell at the courthouse. (T
1553) .

M. Hall went on to testify that sonetinme between the tine
he started serving his jail term and the tinme he was contacted
by Defendant’s investigator, an unnaned fellow inmate struck up
a conversation with him about a stabbing. This unknown innmate
said he was told by anot her unknown person that Mark Millins and
WIlliam Farnmer had killed Jereny Farnmer and Allison Sousa. (R

1547). This conversation took place when M. Hall was out of his
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protective custody for 20 mnute recreation and the inmate was
bei ng brought back from court. (T 1577). Despite his being in
fear from M. Millins threats, and knowi ng that the inmate knew
M. Farnmer, M. Hall told the inmte what he knew about the
murders. (T 1556). No one saw this conversation. (T 1578).

Wl liam Farnmer also was a prison inmate at the time of the
hearing on the notion in limne. (T 1525). After Defendant
called himas a witness, M. Farner denied having anything to do
with the nurders, or even having nore than a passing
acquai ntance with Mark Miullins. (T 1591-1594, 1603). He freely
admtted to having been sentenced to three jail terns in the
State of Florida and having been a suspect in four hom cides.
(T 1582-83). He described hinself as a debt collector for drug
deal ers. (T 1587-89).

M. Farnmer denied ever doing anything together with Mark
Mullins, ever speaking to him about a specific collection, or
ever speaking to him about Jereny Jarvis. (T 1591-93). M.
Farnmer said he had attenpted to ask M. Hall why he was saying
that M. Farnmer had been involved in killing Jereny Jarvis and
Al lison Sousa, but that M. Hall did not respond to him He
deni ed every threatening M. Hall. (R 1596, 1604).

The State put on the testinmony of Mark Mullins’ boss at the
time of the nurders, Randy Pilkington, owner of R&R Heating and

Cooling. (T 1632). M. Pilkington testified that Mk Millins
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was with himall day the day of the nurders, working. (T 1634-
35). The custoner for whom they were installing an air
conditioner, Richard Chanpion, also testified. (T 1659-1715). He
confirnmed that M. Millins and M. Pelkington arrived at his
house, about 45 mnutes away from the nurder scene, between
12:30 and 1: 00 p.m that day and | eft between 3:30 and 4:00 p. m
(T 1661-62). Det. Connolly testified that he had confirmed this
with M. Pelkington and M. Chanpion the day after the nurders.
(T 1613-14).

The trial court found the hearsay evidence “totally false
based on the testinony that has been presented.” (T 1744). The
judge also ruled that because M. Millins statenent was nade to
anot her person while they both were involved in an illegal drug
transaction, it was not a statenent against penal interest. The
State’s nmotion in limne was granted, prohibiting the Defendant
fromoffering the proffered testinony at trial. (T 1744).

At trial, in addition to the taped confession, the State
establ i shed Defendant’s physical links to the crinme: Defendant’s
fingerprints were mtched to the bloody palm print and
fingerprints at the crinme scene. (T 2958). Five different DNA
reports were prepared by Patricia Bencivenga of the Florida
Departnent of Law Enforcenent. (T 33317). She confirned that the
bl ood found in unit 5 was a match to Jereny Jarvis, and that the

bl ood snears and pools in Unit 1 were consistent with the DNA of
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M. Jarvis and M. Sousa. (T 3124, 3138, 3180). DNA sanples
taken from bl ood found on the arm rest, seat belt and steering
wheel of the truck Defendant was driving the day of the nurders
al so were consistent with M. Jarvis’ DNA. (T 3128, 3133, 3194).
The DNA in scrapings taken from under the fingernails of M.
Jarvis’ right hand was consistent with the DNA of Defendant. (T
3140- 3141, 3195).

Def endant had lost his job on August 22, 2003 after his
enpl oyer found out he was using the conpany credit card for
personal purchases. \Wen he was fired, Defendant told his boss
that he did not have noney for food or gas (T 2712). Hs wfe
had been the primary source of financial support, and they had
separated in May 2003. (T 3049, 4257). Defendant did not want to
tell his parents that he had lost his job because he had
prom sed them he would stop using drugs and go to counseling,
and he did not want to lose the financial support providing to
him so that he could attend school. (T 4185-86). Defendant had
in the past sold drugs for profit. (T 4184-85). He knew that
Jereny Jarvis did not keep guns to protect hinmself. (T 3356). He
confirmed just 30 mnutes prior to the nmurder that M. Jarvis
had just resupplied hinself with marijuana for sale. (T 3353).

Defendant’s wife, Katherine Rigterink, told detectives that
t hroughout their nmarriage, Defendant kept a mlitary knife

between their nmattress and box spring. She described it as a
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doubl e- edged bl ade eleven inches long, that turned up at the
tip. When she returned to the hone they had shared in Cctober,
after Defendant’s arrest, the knife was not in the house. (T
3050-3051). Courtney Sheil gave detectives a large knife she
took from Defendant’s honme on Cctober 15, 2003. (T 2582, 2585).

Two days after the murder, Defendant had wal ked into his
regul ar barber shop w thout an appointnment and nade a “drastic”
change in his haircut. (T 3272, 3276). Just two weeks earlier,
on Septenber 9, 2003, defendant had a regularly scheduled
appoi ntment at which he had his hair cut, leaving it |ong enough
so that it was conpletely over his ears and over his collar. (T
3272). On his unscheduled visit after the nurders, Defendant had
his hair cut nmuch shorter, “nore like a regular haircut.” (T
3273).

During trial, Det. Connolly® repeated his testinobny at the
hearing on the notion to suppress. (T 3313-3499). Initially,
anot her detective was assigned to get elimnation prints from
Defendant. (T 3319). In early OCctober, 2003 the range of
suspects had narrowed, and Det. Connolly needed to get
fingerprints fromthe Defendant to see if he could be elimnated

as a suspect. (T 3325-26).

3. In January, 2005, Det. Jerry Connolly was pronoted to
sergeant in the Polk County Sheriff's Ofice. (T 3314). The
trial transcript identifies him as Sgt. Connolly. He wll be
referred to throughout here as Det. Connolly for consistency.
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Det. Connolly personally went to Defendant’s hone and spoke
to him on Cctober 9, 2003. (T 3326). Defendant agreed to go the
next day to get his fingerprints taken. (T 3333-34). At about
4:30 p.m Cctober 10, 2003, Defendant called to say he did not
have a ride to the station, and that he would cone the foll ow ng
Monday. (T 3335-36). Defendant did not appear that day, either.
(T 3338). By 3:00 p.m OQOctober 14, 2003 the detectives still had
not heard from Defendant. Dets. Connolly and Raczynski went to
Def endant’s home and found it |ocked up, with no one answering
the door. Defendant’s Jeep was parked outside. (T 3340). The
detectives stayed outside Defendant’s honme until 6:30 p.m, when
his girlfriend arrived. (T 3341). She could not tell detectives
where Defendant was. (T 3342). Defendant’s parents could not
| ocate Defendant. (T 3341-42). The same happened on Cctober 15,
2003. (T 3343).

In addition to the facts brought out at the hearing on the
notion to suppress, Det. Connolly said that during Defendant’s
initial contact with detectives on Septenber 24, 2003, Defendant
told investigators that he had received telephone calls from
Mark Miullins, telling Defendant “I think Jereny was shot.” (T
3355-56). After Defendant was fingerprinted at the sheriff’s
station, he was allowed to | eave the room by hinself to go wash
his hands and returned to speak to detectives on his own. (T

3468- 69) .
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Det. Connolly testified to the three versions of events
Def endant provided prior to receiving any Mranda warning. (T
3353-62). At sonme point during Defendant’s interview, Det.
Connol |y received a text nmessage on his cell phone, telling him
that Defendant’s fingerprint matched the bloody print found at
the crinme scene. (T 3362, 3364-65).

After being confronted with the fingerprint evidence,
Defendant said he wanted to tell the detectives “everything.” (T
3367). Defendant had been calm throughout the interview, and
continued to show no enotional response. (T 3367). Det. Connolly
decided to video tape the rest of the interview, but did not
tell Defendant about the taping. (T 3366).

Before the State introduced the Mranda waiver card and the
vi deotape of the confession, Defendant renewed his notion to
suppress and objection to introduction of the video. (T 3369).
Def endant reiterated his position that once detectives read
M randa warnings to Defendant, the interview became a custodia
i nterrogation. The Mranda warnings given were legally
i nadequate, therefore, Defendant argued, the confession was
i nadm ssi bl e:

So we would reiterate to the Court that we
believe as a matter of law at the tinme that Mranda
warning was given that has just been testified to --
and | believe the time is showmn on the docunent itself

as 2:22 p.m, sonme three and a half years [sic]
approximately after he entered the interrogation room
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we believe at that point very clearly, M. Rigterink

was in custody. .

Because he lays out the -- in his testinmny --

the sequence of the interrogation, sonme of which

occurred before Mranda, and he's testified concerning

that. And he’'s testified about a clear factual break
intinme, that is, the tinme that he was confronted here

and they decided to publish this further testinony on

video, that tinme break is the point at which the

Raysor case applies. He is clearly in custody at that

point. This is a custodial interrogation.

(T 3371-72)

The trial court again denied suppression of the confession.
(T 3373). The video tape was admtted as evidence and played for
the jury. (T 3377).

At the beginning of the video tape, Defendant acknow edged
he understood his Mranda rights. (T 3382-83). In his
confessi on, Defendant explained that as soon as he confirned
with Jereny Jarvis that he had obtained a new supply of
marijuana, he put a 10-inch Gerber hunting knife, which curved
up at the tip, and an off-white shirt in a black Jansport
backpack and went to M. Jarvis' place. (T 3385, 3387-89). The
knife was a gift he had received about ten years earlier. (T
3389). He was driving his father’s Toyota truck. (T 3386). He
was wearing black shorts, a gray shirt and tennis shoes and a
desert canouflage hat. (T 3387-88, 3429).

After M. Jarvis let himin and began to reach under his

sofa for sonething, Defendant attacked him (T 3392, 3396). At

that point in the confession, Defendant asked detectives for a
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pi ece of paper so he could draw a diagram of the events. (T
3392-93). The location of the attack that he identified was
consistent with the blood evidence found by the crine scene
technicians in unit 5. (T 3452, E 466). He denonstrated the
initial attack in detail for detectives. (T 3434-35).

Def endant then described westling with M. Jarvis outside
kneeling over himas he pulled off his shirt and tried to drag
him back into unit 5, just as M. Bove had described. (T 3398-
99). Next, he described chasing M. Jarvis into unit 1 and M.
Jarvis’ attenpts to fend him off with a bubble gum machine. (T
3400). Defendant said he crashed through the warehouse room door
going after M. Jarvis. (T 3405). Defendant denonstrated for
detectives how he ran through the door with the knife in his
hand. (T 3405-06). He added the hallway in unit 1 to his
drawing, while describing the interior of the wunit to the
detectives. (T 3407). He said he renenbered Allison Sousa was up
agai nst the wall near the warehouse area. She had slid down the
wall to a position between standing and kneeling, making a bl ood
snmear as she did so. (T 3407).

Wien detectives asked Defendant if he still had the
backpack with the knife, he said he threw the knife and the
backpack, separately, over a bridge on his route hone from the
scene of the crine in order to get rid of the evidence. (T 3418

3420, 3431). He washed the clothes he had been wearing, put them
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in Tupperware in his closet, and then put theminto the garbage
to be collected with the regular trash on the Friday after the
murders. (T 3422, 3432).

Def endant had not had any trouble sleeping after the
murders, (T 3416). He didn't feel bad about the crine, he said,
until the Friday before his confession, when he called Det.
Connolly and told him he could not <conme to give his
fingerprints. (T 3416, 3437). That was when Defendant began
avoi di ng investigators, and hid on the roof of his parents’ hone
for at least one night and day. (T 3438). Defendant was trying
to figure out what to tell his nother about the crinme, but he
hinmself felt no enotion about having commtted it. (T 3439-40).
The only thing he felt bad about, he said, was his famly and
the famly of Allison Sousa. (T 3443).

Def endant never mentioned Mark Mullins during his interview
at the sheriff’s station. (T 3453). Det. Connolly denied having
told Defendant any of the details described in the videotaped
statenment. (T 3536-38).

After Defendant made his statenent, Det. Connolly formally
arrested him (T 3448). H's shoes were confiscated in order to
test them against the shoe prints found at the scene. (T 3449-
50). Searchers went to the area Defendant descri bed when he said
he threw out the evidence, but were unable to find the knife or

the backpack. (T 3447). The day before the interview,

36



Def endant’s father had given investigators perm ssion to search
t he truck Defendant had been driving. (T 3454-55).

After Det. Connolly ended his testinony, the State had a
silent videotape of the crine scene played for the jury, then
rested. (T 3540).

Before Defendant began presentation of his case, he
proffered the testinony of another inmate from the Polk County
jail, Norman Cole. (T 3588). Defendant represented that it had
conme to his attention only as the State concluded its case, that
M. Cole had sone excul patory evidence, the nature of which was
unknown to the Defendant. (T 3556). M. Cole took the stand in a
heari ng outside the presence of the jury so Defendant coul d make
a proffer to the trial court for a ruling on admssibility of
his testinony. (T 3550, 3573, 3586).

M. Cole testified that in April, 2005 he and Richard Hall
were both inmates at the Polk County Jail. The two nmen were in
the same area one day when M. Hill was on his way to court.
M. Cole overheard M. Hall talking about WIlliam Farnmer. (T
3593). For sonme reason that neither man explained in testinony,
M. Hall asked M. Cole if he knew M. Farner. (T 3594). In
response, M. Cole said he had a conversation with WIIliam
Farmer while the two of them were in the sane prison dormtory
between May and June 2004. (T 3591-93). M. Cole said that M.

Farnmer had told M. Cole he had “stabbed sonebody” in Septenber
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or October 2003 at “a warehouse in Kville.” (T 3592). After M.
Cole told this to M. Hall, M. Hall called the office of
Defendant’s | awer. (T 3591).

M. Cole had no other information about the case. (T 3594).
He had not been told by M. Farnmer any details of the crinme. (T
3592). M. Cole did not speak to anyone else but M. Hall about
what M. Farnmer had told him (T 3593). The entirety of the
proffered testinmony consisted of only 158 typed lines in the
trial transcript. (T 3588-3594).

Def endant argued to the court that M. Cole s testinony was
rel evant and showed corroboration of the earlier testinony of
Richard Hall. Defendant asked for a reconsideration of the
court’s ruling on the hearsay testinony of Richard Hall and
Wl liam Farnmer, and to allow the testinony of M. Cole. (T 3595-
96). The judge declined to change his ruling. (T 3600).

Def endant took the stand on his own behalf. He testified
that his confession had been a lie. (T 3701). He nmade it up
because Mark Millins had threatened Defendant and his famly,
because M. Millins knew Defendant had seen the real nurderers
| eaving the scene of the crine. At the tinme of his confession,
Def endant believed that, sonmehow, investigators would eventually
find out he had not comnmtted the nurders and, neanwhile, he
woul d be able to figure out sone way to deal with M. Millins’

threat. (T 3701). Defendant said he had never had a knife and
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there was nothing to connect himto the nurders, so he “figured
t he system would work.” (T 3702).

Def endant had bought marijuana from Jereny Jarvis on a
regul ar basis for about a year. (T 3630). They had been out
toget her socially and knew each other well enough that Defendant
was discussing helping him set up a hydroponic system in his
war ehouse to grow marijuana. (T 3626, 3631). On Monday,
Sept enmber 22, 2003, M. Jarvis told Defendant he did not have
enough marijuana to sell to him but that he would have nore on
Wednesday, Septenber 24, 2003. (T 3625). On Wednesday, the day
of the nurders, Defendant called M. Jarvis around noon asking
if he had gotten nore marijuana. (T 3633). M. Jarvis called
Def endant around 2:30 p.m to tell hima new supply had arrived.
Def endant replied that he would go right over to M. Jarvis’
place. (T 3634). Defendant |eft his honme within five mnutes. (T
3638). He believed the drive from his home to Jereny Jarvis’
home woul d have taken him 25 m nutes on a typical day. (T 3637).

On direct exam nation at trial, Defendant said when he
arrived at M. Jarvis’ honme the front door was partially open, a
bl oody T-shirt was on the ground in front of the door, and what
appeared to be blood was on the front door. (T 3639). He
followed a blood trail from unit 5 to unit 1, where he found
“blood all over the place.” (T 3640). Defendant ran down the

hal | way and through a door, where he found Jereny Jarvis and
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Al lison Sousa on the ground, covered in blood. (T 3640-41). He
found M. Jarvis still alive. M. Jarvis reached out wth his
right arm grabbed Defendant, |ooked at him and then slunped to
the ground. (T 3641).

Def endant said when he heard a car door slam he “freaked

out” and ran back through the warehouse and out the front door,
with the intention of getting away as fast as possible. (T
3641). As he turned |left out of the front door of unit 1, he saw
a dirty white van with three nen in it. The two nmen in front
| ooked directly at himas the van accel erated past Defendant. (T
3642). Defendant said he would not be able to identify the nen
agai n because they had gone by so fast. (T 3644).

When he got back hone, Defendant showered to get the bl ood
off hinmself, got his dog, and went to his parents’ house, where
he went and sat by the lake. (T 3640-41, 3647). He did not tel
anyone about what he had seen. (T 3647).

The next norning, Defendant said, Mark Millins called him
at 9:30 a.m to tell himhe was com ng over. Wen he arrived, he
told Defendant “we know you were there,” neaning the crine
scene, and that if he did not keep his nouth shut, his parents,
his girlfriend, and he would be killed. (T 3648). M. Millins
was in the house, threatening Defendant and telling himnot to
open the door, when sheriff’s officers first knocked on

Defendant’s door the day after the nurders. He stayed “a couple
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of hours.” (T 3650). During this visit, M. Mllins never
admtted to being at the scene of the crinme, never said who was
i nvol ved, never said he would be the one to kill Defendant or
his famly. (T 3649, 3651). Defendant could not identify Mark
Mul Il ins as one of the nen in the van. (T 3649).

When Defendant finally nmet wth detectives |ater that
eveni ng, he gave them Mark Millins’ nane as soneone associ ated
with Jereny Jarvis. (T 3673, 3946).

Def endant testified that after detectives visited him again
on Thursday, October 9, 2003, Defendant told M. Millins that
detectives had been to see him (T 3658, 3660). The follow ng
Sunday, Defendant went to Mark Millins’ house. H said he was
threatened again. (T 3662). Mnday, October 13, 2003, Defendant
went to the beach with his girlfriend, rather than going to the
sheriff's office as he had prom sed. (T 3661).

Defendant testified that he was the one who asked his
nother to call detectives on October 16, 2003. (T 3690). Wen
the detectives arrived at his parents’ house, they did not tel
Def endant he was a suspect, only that they wanted to talk to him
and get his fingerprints for elimnation. (T 3691).

Det ecti ves began guesti oni ng t he t rut hf ul ness of
Defendant’s statenents from the beginning of the interview, he
said. (T 3697). He was given a description of an execution, told

there was video surveillance tape of the scene, and his shoe was
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grabbed his shoe as detectives said they recognized the
footprint from the crine scene. (T 3695). But, Defendant said,
because the detectives had told himhe was not a suspect, he did
not ask for a lawer during the tine he was in the interview
room (T 3698).

On cross exam nation, Defendant could not explain how he
had conme up with the descriptive details he had provided in his
confession, other than to say that he was making them up so the
story would sound good. (T 3963). He admtted detectives never
told him to say what clothes he was wearing, what the knife
| ooked |ike, that he had put an off-white t-shirt and the knife
in a black Jansport backpack, nor had they given him the other
descriptive details he provided. (T 3956-3963, 4158). He
admtted that he had owned a knife with an 11-inch-1ong bl ack
bl ade. (T 3965).

Def endant testified he had no problem lying if it served
his purposes. (T 4038-39). He had been deceiving his parents for
decades. (T 4186). Lying, he said, had beconme a way of |ife for
him (T 4189).

During re-direct exam nation, Defendant said he did not
tell police about the threats nade by M. Millins because “I did
not trust the police much at all,” (T 4181), despite his earlier
testinmony that he believed “the system would work” and that

investigators would find he had not conmtted the nurders. (T
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3702). He was frightened by M. Millins threats, he said,
because he had seen others pistol-whipped and been told sone
persons had their cars blown up. He renenbered that Jereny
Jarvis had used an “enforcer,” a person enployed to collect drug
debts, because M. Jarvis was a small man. M. Jarvis’' enforcer
had at a party forced a pistol into a person’s nouth and
threatened to shoot his head off. Defendant did not identify any
acts of violence that he witnessed Mark Mullins commt. (T 4169-
4171) .

After his testinony ended, Def endant proffered the
testinmony of Richard Hall and WIliam Farner from the hearing on
the notion in Ilimne, arguing that Defendant’s testinony
provided indirect corroboration of the testinony about Mark
Mul I ins’ propensity for violence. (T 4200-01). The trial court
again denied Defendant’s request to reconsider its ruling. (T
4204) .

Finally, Defendant argued that the judge’'s prior ruling on
hearsay testinmony excluded only the testinony of Richard Hall,
but not WIliam Farmer. (T 4206). Defendant sought to call M.
Farnmer to testify about the general reputation of Mark Millins
and “dealings in the drug trade.” (T 4207). The State objected
to the testinony as not being relevant to the case. The judge
offered to hear further proffer on the issue of relevancy.

Def ense counsel responded by saying he needed to discuss it with
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his client. (T 4211). After consultation, Counsel announced his
intention not to call nore wtnesses, and rested the defense
case. (T 4217).

The jury rejected Defendant’s trial testinony and convicted
him of first degree nurder for both Jereny Jarvis and Allison
Sousa. (T 611-612).

At the penalty phase, the State presented testinony
explaining the physical effects of the victins’ injuries and
what woul d have happened as they were pursued, stabbed, and bl ed
to death. O the 22 wounds inflicted on M. Jarvis, at |east
three were to his back. (T 4614). Al of the wounds were
inflicted while M. Jarvis was still alive. (T 4625). Wunds to
his hands and extremties were consistent with an attenpt to
defend hinself from an attack. (T 4634). The one wound that
could have been fatal in and of itself penetrated his lung. M.
Jarvis’ lung would have collapsed as he bled internally into his
chest, giving himthe sensation of drowning. (T 4620).

Ms. Sousa was stabbed in the back of the neck and head and
suffered blunt force trauma to her Dback (4648-49). Her
fingertips were raw, as if she had tried to hit soneone, or
sonmeone stepped on her hands (T 4655). A stab wound punctured
her lung and cut a nmjor blood vessel, causing nassive interna
bl eeding. (T 4652). Another potentially fatal wound penetrated

her abdonen and |iver and appeared to have been nmade after the

44



chest wound. (T 4653). No single wound she received would have
caused her to inmmediately |ose consciousness. Her death would
have occurred over a period of time as she bled to death. (T
4674). Both she and M. Jarvis had cuts on their hands
consistent with trying to fend off a knife attack. Both victins
woul d have been aware and able to appreciate what was happeni ng
to themthroughout the attack.

Several victim inpact statenments were presented through
witten statenments and |ive testinony.

In mtigation, Defendant presented testinony of Ron Lyons
and Janes L. Martini, Jr., mnisters who nmet himwhen they went
to offer religious counseling at the Polk County jail. (T 4754)
They visited him 12 tinmes during 2003-2004 when he was in the
Pol k county annex in Bartow, in “H block, which is an “isol ated
ward.” (T 4766, 4767, 4769). They testified that after their
third visit, Defendant showed a “change of heart” and began to
ask for material for other prisoners, talking only about other
prisoners during their one-hour visits. (T 4767, 4772). The | ast
time the two had visited him was a year prior to trial, in
Cct ober, 2004. (T 4770). Both nen said that if given a life
term Defendant could contribute by teaching reading and witing
letters for prisoners. (T 4756, 4768).

Di ane Hendrick, Defendant’s sixth and seventh grade teacher

and a famly friend testified that he was a quiet, well-nmannered
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student. (T 4778-79). She lost contact with Defendant after she
nmoved in 1988, when he was 16 years old. (T 4780, 4783). She
believed he could contribute to society if given a life sentence
because he is bright, and “grew into a fine young man.” (T
4781). Hys famly, she said, was “the best” support system
t hroughout his life. (T 4785).

Jonat han Mdrgan, an inmate who had been in protective
custody with Defendant for seven nonths, said Defendant always
seenmed to be hel pful, and that he helped himto get materials to
take his high school equival ency exam nation. (T 4796-4800).

Def endant’s Mt her, Nancy Rigterink, testified that, after
Defendant finished his associate’'s degree at the local comunity
college right after high school, he drifted, noving to Mam,
then Tanpa, taking various jobs. After he married in 1999, he
and his wife had financial difficulties, even though they had an
i ncone equal to Defendant’s sister and her husband, who were
managi ng. Wien Defendant’s wife left himin My, 2003, she told
Def endant’s nother that her son had a serious drug problem
| medi ately, Defendant’s nother and father began gathering
i nformati on about how to help their son, and had a neeting with
him in June. Defendant agreed he would stop using drugs and
attend counseling. But, in late August 2003, a drug test of
Def endant’s urine, done by the famly physician, showed neth,

opiates and marijuana. After a famly intervention over Labor
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Day weekend, Defendant again agreed to regular drug testing and
counseling. (T 4921-24, 4928-36). He never did either one. (T
4938). Defendant’s parents were especially hurt and shanmed about
the crinmes because Allison Sousa had been a friend of
Defendant’s father. (T 4940).

The testinony of Defendant’s uncle, Dick R gterink, father
Janes Rigterink, and letters from Defendant’s sister and two
cousins all said that Defendant had been a respectful child, he
was hel pful to others, had helped turtles cross the road, and
had been patient and kind to his grandnother as she was dyi ng of
Al zhei nmer’s. Everyone agreed that he could contribute to society
in some way. His father and nother specified that he could teach
ot her prisoners and contribute to their rehabilitation.

The jury recommended the death penalty for Count | by a
vote of 7 to 5 (T 613) and the death penalty for Count Il by a
vote of 7 to 5. (T 614).

The day before the Spencer hearing the defense filed a
notion to continue the hearing and to appoint an expert advisor
to the defense, asking for a neurological and psychiatric
exam nation of the defendant. (R 634-538). On the schedul ed day
of the hearing, October 6, 2005, the court heard argunents on
the notion. The only fact presented to the judge was defense
counsel's proffer that he observed Defendant’s |ack of enotional

response to his trial and conviction, which was unusual. The
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court found there was no factual basis for appointing soneone to
exam ne the Defendant for conpetency and nental mtigation, and

that the defense had failed to conmply wth Fla. R Cim P

3.202 requiring witten notice of intent to use nental
mtigation evidence at |east 20 days before trial. The notions
wer e deni ed. (R 666). Neither the State nor the Defendant

presented any additional evidence to the judge.

The Court announced its final judgnent and sentence at the
noticed hearing on Cctober 14, 2005. The Court found that, for
the death of Jereny Jarvis, the State had proved beyond a
reasonabl e doubt conviction of a contenporaneous capital felony
and that the crime was heinous, vicious and cruel. The judge
gave great weight to each aggravator. (R 685, 687). In the death
of Allison Sousa, the court found that the State had proved
beyond a reasonabl e doubt that the Defendant was convicted of a
cont enporaneous capital felony, the nurder was comritted in
order to avoid arrest or to escape custody, and that the nurder
was hei nous, vicious and cruel. Each aggravator was given great
wei ght. (R 690, 692). The only statutory mtigator established
by Defendant was lack of a significant crimnal history. This
was given only sone wei ght because of the Defendant’s adm ssion
to years of |aw breaking and drug use. (R 692). The court found
el even non-statutory mtigating circunstances as follows: One,

use of drugs — little weight; two, reputation with famly and
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friends as a peaceful person — sonme weight; three, kindness and
attention to grandnother — sone weight; four, desire to help
other inmates in prison - sone weight; five, religious
commitnent in prison — sonme weight; six, helps turtles across
the street - little weight; seven, Defendant has supportive
famly — noderate weight; eight, capabl e of kindness - sone

wei ght; nine, one class from conpleting bachelor of science,

degree — little weight; ten, synpathy for the famlies of the
victimse — little weight; eleven, exhibited appropriate courtroom
behavior — little weight. The court specifically found that the

Def endant had established neither renorse and ability to
recogni ze his m stakes, nor that there was a | ack of evidence of
premeditation. (T 713-729).

Thi s appeal followed.
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SUMVARY OF THE ARGUMENT

The trial <court properly denied Defendant’s notion to
suppress his recorded confession. The Defendant voluntarily
attended an interview and was not restrained in any way during
the interview or told that he could not |eave. He was not in
custody at the tinme of his statement. Additionally, the
statenment of rights and warnings given to Defendant before his
recorded statenment satisfied the requirenents of Mranda v.
Ari zona.

Adm ssion of the recorded statement was harmless error.
Sufficient conpetent evidence apart from the confession was
presented to support the conviction.

The trial court did not abuse its discretion by excluding
the testinmony of WIliam Farmer. The evidence vas not relevant
to the crime for which Defendant was tried. I|f exclusion was
error, it was harnmnl ess.

The trial court properly denied clains based on R ng v.
Ari zona. Def endant failed to preserve objections to penalty
phase jury instructions because there was no objection to the
instructions at the time they were given. There is no nerit to
the argunents because this court repeatedly has rejected the
clainms that the sentencing schene under Fla. Stat. 921.141 is

unconsti tuti onal .
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Defendant failed to preserve a claim that death by | ethal
injection is unconstitutional because no objection to the nethod
of execution was made below. There is no nerit to the claim
because it already has been rejected by this Court.

There was sufficient evidence to support the conviction and

to show that the death penalty is proportional in this case.
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ARGUMENT

. THE TRIAL COURT PROPERLY DEN ED DEFENDANTS MOTION TO
SUPPRESS THE VI DEO AND AUDI O RECORDED STATEMENTS OF DEFENDANT

Def endant asserts that the trial court erred in denying his
notion to suppress. He clains that the trial court should not
have found that he was not in custody and shoul d have found t hat
the Mranda warnings given to him were defective. However,
Def endant does not «clearly identify what portions of the
statenents he nmade at the time of his interrogation should have
been suppressed. At tinmes in his initial brief, he appears to
contend that he was in custody from the time he agreed to
acconpany the police to the station and at other tinmes he
appears to claim that custody occurred |later in the
interrogation. To the extent that Defendant is claimng that he
was in custody before the giving of the Mranda warning, this
issue is not preserved. Defendant specifically asserted bel ow
that he was seeking to suppress only the recorded statenent mde
after Defendant received a Mranda warning. (R 223, 229). He
acknow edged that he was not in custody for the first three and
a half hours of the interview before the recording occurred. (R
223-24). Since Defendant did not present an issue regarding the
statenments he made before the recorded statenment, any issue with

regard to the admssibility of those statenents is not

52



preserved. Perez v. State, 919 So. 2d 347, 359 (Fla. 2005).
Thus, it is not properly before this court.

Defendant is not entitled to relief on his claimthat
his recorded statenent should have been suppressed. The trial
court properly found that Defendant was not in custody.
Mor eover, the Mranda warnings given to Defendant prior to the
recorded statenent were adequate. The trial court should be
af firmed.

A THE TRIAL COURT PROPERLY FOUND THAT

DEFENDANT  WAS NOT  IN CUSTODY WHEN HE
CONFESSED TO COW TTI NG THE MJRDERS

The only evidence offered at the hearing on the notion to
suppress was the testinony of Det. Connolly, presented by the
State, and two docunents presented by Defendant: a copy of the
Mranda waiver form and one page of transcript that included
the oral Mranda warning given by Det. Connolly and Defendant’s
acknow edgenent of it. Based on Detective Connolly’'s testinony,
the court found that Defendant was not in custody when he made
his statement; therefore, no Mranda warning was required. The
court did not rule on the adequacy of the warning. The trial
court entered the followng order denying the notion to
suppr ess:

The Defendant seeks to suppress al
tangi ble evidence obtained from him and
statements made by himin his witten Mtion

which was verbally amended on Novenber 24,
2004 to request suppression of all audio and
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video recorded statenents and em ssions made
by the defendant on COctober 16, 2003.
Accordi ngly, only the audio and video
recorded statenents nade by the defendant on
Cct ober 16, 2003 are considered he ran for
t he suppression.

A properly noticed hearing on the
Motion to Suppress was held on Novenber 24,
2004. Present were Defendant and his
attorney and t he state’s attorney.
Testi nony was presented.

In considering the totality of the
circunmstances and current law the Court
finds that the OCctober 16, 2003 encounter
was a non-custodial. See Cillo v. State, 849
So. 2d 353 (Fla. 2d DCA 2003).

As to t he facts supporti ng t he
conclusion, the Court finds the testinony to
be that the defendant was not a mnor. For
six days before the discussion of the
details of his prior statenments, | aw
enforcenment had been attenpting to obtain
elimnation fingerprints from the defendant.
They had asked the defendant to cone in and
give them the prints and the defendant
acqui esced but did not appear at the agreed
upon tine later stating he had becone ill.
The defendant also agreed to try again that
day but again did not appear. Law
enforcenent then contacted him on the 16" of
Cctober and requested his fingerprints. The
def endant went to his parents’ honme and when
| aw enforcenment called, his nother told them
the defendant was there. Law enforcenent
went to his parents’ honme. Wien they arrived
the defendant was in the shower. The
defendant told the detectives that sone drug
dealers from Lake Wales selling ‘ice were
involved in the nurders. Law enforcenent
again asked for his prints and he agreed.
Hs parents agreed to take him to the
Sheriff’s airbase substation and wait while
the prints were processed. Law enforcenent
said they had no intention at that point to
detain the defendant. After the prints were
taken and while they were being processed
the detective(s) took the defendant to a
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room 6 feet by 8 feet, wth foam covered
wal I's for sound control, three chairs and a
smal | desk. The door was not |ocked and the
def endant had no physical restraints placed
on his person.

The detectives discussed wth the
def endant the details of their prior
di scussi ons. They di scussed t he time
sequence beginning with defendant’s activity
on the day of the nmurders beginning with his
activity at Warner Southern College and the
borrowing of his father’s truck on Septenber
21. The discussion of Sept enber 22’ s
activities included defendant’'s trip to
Jarvi s’ warehouse where defendant purchased
marijuana, received narijuana from Jarvis as
a gift and a discussion about Jarvis
starting a nmarijuana grow ng operation. As
to his activities on the 239 they di scussed
defendant’s class at Warner Southern, his
unch at hone and his physical disconfort
that lead him to believe he had food
poi soning and his nother’s trip to his hone
with sone crackers for himto eat. He said
he fell asleep and awoke on the 24" He
said he continued to feel sick, had no
visitors and only consuned crackers and
ginger ale. He said he spoke with Jarvis on
his cell phone perhaps nore than once. At
around two in the afternoon they discussed a
shi prment of marijuana that Jarvis was
expecting. A call nade to the defendant was
received at his hone at 2:39pm The first
911 call regarding the nurders was nade at
3:11pm Defendant called his girlfriend,
Courtney Sheil, and left a nessage. He then
went to his parents’ honme with his dog. He
said he left their home around 4:30pm [sic]
and returned to his home where he and
Courtney watched novies they had rented for
t he remai nder of the day.

Sonetinme during the review of all the
defendant had told them previously, the
detectives told him that his prints matched
those with blood in them found at the crinme
scene. One of the detectives told the
def endant he was bei ng untruthful.
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The defendant then told him he was at
Jarvis’ warehouse during the tinme of the
murders and said he was afraid to tell them
he was there. He then changed his story to
say he bought the marijuana at the warehouse
and left about 2:30 or 3pm and saw not hi ng
of any nurders.

At that point the detectives told the
def endant he should tell themthe truth.

The defendant then said he got to
Jarvis and Sosa just after the attack. He
saw bl ood sneared on the door and that he
touched it. He saw the trail of blood to a
place a few doors down to the construction
office. He saw nore blood and two people
lying on the floor. He said he checked the
femal e s neck pulse and noticed that he was
covered in blood, got scared, ran to his
truck and | eft.

The detectives informed the defendant
he was not telling themthe whole truth. The
defendant said then that he would tell them
everything and the detectives decided to
give himhis Mranda rights so the statenent
woul d be adm ssi bl e.

Nearly four hours after the defendant
arrived at the substation his rights were
read to him A standard Sheriffs Ofice
form which the defendant read and signed,
was obtained from another room after his
rights were read to him The form was
introduced into evidence as Defense Exhibit
1.

While out of the interview room
obtaining the form the detective also
arranged for the video taping of the
subsequent interview.

After having conpleted the form the
defendant did not invoke any of his rights
nor was he told he was in trouble and was
not goi ng hone.

The def endant gave addi ti onal
information and even denonstrated sone of
the activity in which he engaged. No
evidence was presented as to the length of
the taped portion of the interrogation or of
t he vi deot ape.
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After the interview, the detective(s)
called Assistant State Attorney John Aguero,
gave him the evidence and the videotape of
the interview Aguero authorized the arrest.
The defendant was arrested. One of the
Sheriffs Supervisors infornmed the parents in
the |obby of the substation of the arrest
At about 5: 30pm t he def endant was
transported to the jail.

The defendant was characterized as
alert, coherent, very energetic and seened
to understand what he was doing. He was al so
descri bed as cooperative even though he |ied
to the detectives fromtine to tine.

At no tinme during the discussion was
the defendant told expressly he was free to
| eave.

None of t he testi nony of | aw
enf orcenment was contradi cted by evi dence.

The Mdtion to Suppress is Denied.

(R 340- 342)

Defendant’s argunent that application of the four-part
analysis used in Ramrez v. State, 739 So. 2d 568, 574 (Fla.
1999) results in a finding that he was in custody at the tine of
his statenment relies on assertions of fact that are contrary to
the evidence and the trial <court’s ruling. Det. Connolly’'s
testi nony about the circunstances surrounding the interview was
unrefuted by any evidence offered by Defendant. (R 212).

First, as to the “manner in which suspect is sunmoned for
guestioning,” detectives nerely were requesting the cooperation
by Defendant, a known associate of one of the victins; they did
not “summon him for questioning.” Each of the several tines they

contacted Defendant, detectives explained to him that it was
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routine procedure to obtain fingerprints from persons known to
be associated with the victimto elimnate them as suspects, and
requested that he cone to the sheriff’'s station - at his
convenience — to give his fingerprints. (R 210, 234-35, 237-38).
Each date Defendant was supposed to appear at the sheriff’s
station was proposed by Defendant, and detectives agreed to each
day and every change proposed by Defendant. He was not even
given a specific time of day to conme. (R 237-38). Even after
Defendant failed to show up three different tines, detectives
still were asking only that he wvoluntarily cone to the station
to give his fingerprints. (R 238-39).

Defendant’s nother called detectives on Cctober 16, 2003;
it was not the investigators that initiated the contact. (R 238)
Detectives went to the parents’ hone, rather than even asking
that Defendant come to the sheriff’s station. Defendant
volunteered to go to the sheriff’s station at that tinme so he
could give his fingerprints, which was the only thing detectives
requested. (R 238-39). It was Defendant who volunteered that he
had additional pertinent information to give detectives. (R
239). Defendant asked his parents to drive him so that they
woul d be able to drive him back fromthe sheriff’s station when
the interview was over. Detectives did not object. (R 240).
Def endant’s parents followed detectives’ car because they did

not know the route to the station. (R 240). Defendant’s parents
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were asked to wait in the |obby while fingerprints were
processed. (R 240). Defendant never was told he could not I|eave.
(R 257).

Second, as to “the purpose, place and nmanner of the
interrogation,” Defendant’s clains in his brief are contrary to
all the evidence and cannot be supported by the record. The
uncontradi cted purpose of Defendant’s presence at the sheriff’s
station was to give his fingerprints. It was Defendant who
volunteered that he had additional pertinent information he
wanted to give them (R 239). After his fingerprints were taken,
Def endant went to a convenient interview room that was right
across the hall from the fingerprint work station, not a
“secured room” as stated in Defendant’s brief. (R 241). There
was no evidence presented at the hearing on the nption to
suppress that Defendant ever requested, or that detectives ever
refused, the presence of his parents in the interview Defendant

was not a minor at the time of the interview * (R 210).

4. As part of his argument that he was in custody at the
time he gave his statenent, Defendant makes the statenent that
his “parents were not permtted to be present,” wthout further
el aboration. (Initial Brief 60). No claim was ever made bel ow
t hat Defendant’s parents shoul d have been or had the right to be
present. Defendant testified at trial that he was 31 years old
at the tinme of the crinme. (T 3831). H's parents drove himto the
sheriff’'s station because his |icense was suspended. (T 3638).
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Defendant claims that he was the only person from whom
fingerprints were sought to conpare to the evidence from the
crime scene. To the contrary, investigators sought fingerprints
fromall of Jereny Jarvis' friends and associates whose prints
were not already on file for some reason. (R 235). By Cctober
16, 2003, nore than three weeks after the crine, Defendant
sinply was a remaining person from whom investigators needed
fingerprints.

At the hearing on the notion to suppress, the only evidence
presented as to the participants in the interview was Det.
Connolly’s testinony that at any tinme there were no nore than
two, and sonetines only one, detectives in the room wth
Def endant. (R 266). As to the taped statenent, which is the only
evi dence Defendant sought to suppress, the only participant
ot her than Defendant and Det. Connolly was Det. Raczynski. (R
257). The only evidence presented as to the nethod of
guestioning was Det. Connolly's testinony that everything was
calm (R 252, 272). In fact, the only evidence at the hearing on
the notion to suppress was that Defendant did not ever indicate
he wanted to |eave, and seened intent on explaining things to
the satisfaction of detectives. (R 277-78).

The third circunstance argued by Defendant, “the extent to
which the suspect is confronted with evidence of his or her

guilt,” also is not supported by the record. The only piece of
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evi dence Defendant has identified with which he was confronted
was his fingerprint. Defendant gave detectives one explanation
that accounted for that fingerprint. The nere fact that
detectives stated that they did not believe his story is not a
confrontation with evidence.

Fourth, “whether or not the suspect is infornmed that he or
she is free to |l eave the place of questioning,” clearly supports
the finding that Defendant was not in custody. Det. Connolly did
not tell Defendant he was free to l|leave, but he also did not
tell him that he could not |eave. Defendant was not restrained
in any manner or prevented in any manner from expressing a
desire to leave. The only evidence is that Defendant knew
detectives had asked that Defendant’s parents wait for him so
they could take him away from the sheriff’s office when he was
done. (R 240, T 3691).

Applying the law to the facts that are supported by the
record of the hearing on the Mtion to Suppress, the order
denying the notion to suppress nust be affirmed. A ruling on a
notion to suppress is a mxed question of |aw and fact that
should be reviewed by appellate courts wusing a two-step
approach, deferring to the trial court on questions of
historical fact but conducting a de novo review of the

constitutional issue. The trial court’s ruling carries a
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presunption it is correct. Connor v. State, 803 So. 2d 598 (Fl a.
2001) .

“I'n order for a court to conclude that a suspect was in
custody, it nust be evident that, under the totality of the
circunstances, a reasonable person in the suspect’s position
woul d feel a restraint of his or her freedom of novenent, fairly
characterized, so that the suspect would not feel free to |eave
or to termnate the encounter with police.” Connor, 803 So. 2d
at 605.

The facts in this case are strikingly simlar to those in
Fitzpatrick v. State, 900 So. 2d 495, 513 (Fla. 2005) in which
this Court found there was no custodial interrogation. M chael
Fitzpatrick was convicted of first degree nurder and sexual
battery after he stabbed a wonan to death. On appeal he argued
the trial court had erred when it allowed adm ssion as evidence
statements he had nade to police. During the course of the
investigation police questioned M. Fitzpatrick on various
occasions. In his first interview with police, M. Fitzpatrick
drove hinself to the station, where he was questioned for 45
mnutes to an hour. During that interview police told himthat
they had satellite photos, that they could tell where M.
Fitzpatrick had been the night of the crinme, and that they could
pl ace him at the convenience store where he had been seen wth

victim Police did have satellite photos of the crine scene, but
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the only evidence they had linking M. Fitzpatrick to the
convenience store was the video surveillance tape. M.
Fitzpatrick was allowed to | eave. Police subsequently obtained a
bl ood sanple from him This Court found that none of the
interviews was a custodial interrogation. In his last interview
with police, M. Fitzpatrick drove hinself to the station in
response to a request, where he was questioned for three and a
hal f hours and confronted with the fact that his DNA was found
on the victim Particularly referring to the last interview the
Court said “[t]he evidence surrounding this last interview
reveals that Fitzpatrick arrived at the sheriff’'s office in his
own car, was never restrained, and was free to |eave at any
time. This evidence supports our conclusion that Fitzpatrick
voluntarily went to the station and was not in custody.”
Fitzpatrick, 400 So. 2d at 513.

In the instant case, Detectives had contacted Defendant
several tines prior to the date of his statenment. On the day he
gave his statenent, Defendant was the one who voluntarily
initiated contact with the detectives and expressly stated that
he had sone information to give them He asked his parents to
drive himto the station, where they waited to take hi mhone. He
was never restrained. Def endant was asked to give his
fingerprints. He was confronted wth the fact that his

fingerprint matched a bloody print at the scene. Def endant was
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never restrained in any way and could have left at any tinme. He
was not in custody.

I n Schoenwetter v. State, 931 So.2d 857 (Fla. 2006), police
arrived at a nurder scene early on a Saturday norning and
observed the defendant wal king around the apartnment conplex. He
was taken to the police station, where he was given Mranda
war nings once he nmade sone incrimnating statenments, and a
formal statenent was nade after the warning. This Court affirmed
the trial court’s finding that the defendant was not in custody
when he made his statenents. 931 So. 2d at 866. In that decision
the Court cited Taylor v. State, 855 So. 2d 1 (Fla. 2003), in
which the defendant was read his rights at his hone and
handcuffed briefly before he voluntarily agreed to acconpany
officers to the police station. Despite being read his rights
briefly being handcuffed, and being taken to the police station
in the police car, the Court found that the defendant was not in
custody. 855 So. 2d at 17. This Court clearly has decided that
in circunmstances |ike the ones in this case, there is no
custodi al interrogation.

Mansfield v. State, 758 So. 2d 636 (Fla. 2000), the only
decision of this Court relied on by Defendant, does not cone
close to the facts of this case. In Mnsfield, four |aw
enforcenent officers went to the suspect’s house and took himto

the police station in the police car. Investigators had prepared
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extensi ve evidence agai nst the suspect prior to questioning him
The interrogators told the suspect that he had to convince them
of his innocence. They specifically told himhe was not free to
| eave, saying: "You and | are going to talk. W're not going to
| eave here until we get to the bottomof this. I'"'mgoing to help
you. That's what |I'm going to do. |I'm going to help you. |I'm
going to help you renenber and we're going to get this thing
cleared." 758 SO. 2d at 644.

Li kew se, the appellate court cases relied upon by
Def endant are so factually distinct that they cannot be
compared. In Louis v. State, 855 So. 2d 253 (Fla. 4'" DCA 2003)
t he defendant was an 18-year-old boy who had been in the United
States only two years. Police went to his school, told him
specifically the allegations against him and then transported
himto the police station in their car. The suspect in Pollard
v. State, 780 So. 2d 1015 (Fla. 4'" DCA 2001), was a passenger in
a car that was stopped by police for commtting a traffic
of fense. She was then placed in the police car and taken to the
station, where she was put in a restricted access room w thout
telling her she was free to go if she wished. In both of these
cases the way in which the suspects were taken in was obviously
simlar to an arrest: being infornmed of specific charges against
you, or being stopped by a police officer for infraction of the

| aw.
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There sinply is nothing in the record to support
Def endant ' s additional factual argunments. Defendant alleges he
had no choice about going to the station. Initial Brief of
Appel | ant pages 69-70. The only evidence at the hearing on the
motion to suppress, as outlined above, was that Defendant
initiated contact with detectives, volunteered to go to the
station, and chose his neans of transportation w thout objection
from detectives. Defendant sinply msstates the record when he
tries to inply that Det. Connolly testified he would have
i mrediately gotten a court order to detain Defendant if he
refused to give his fingerprints on Cctober 16, 2003. The actual
testinmony was that, when counsel for Defendant asked Det.
Connolly if he would have gotten a court order to obtain
Def endant’s fingerprints if he refused, Det. Connolly answered:
“At sonme point, yes.” (R 291). It is clear from the testinony
that wunder the totality of the circunstances, a reasonable
person would not have believed that detectives would or could
have kept Defendant from | eaving the sheriff station on Cctober
16, 2003.

The trial court nust be affirmed.

B. THE WARNI NG G VEN TO DEFENDANT SATI SFI ES
THE REQUI REMENTS OF M RANDA
Even if the Court finds that Defendant was in custody when

he made his statenent, the warning he received satisfied
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Constitutional requirenments. Defendant’s argument is that the
M randa warning he received is insufficient because it does not
explicitly state that he has the right to an attorney during
guestioning. Instead, the warning Defendant received and the
wai ver he signed informs him he has the right to speak to an
attorney before questioning. Defendant’s position is contrary to
Fl ori da and Federal | aw.

In Mranda, the United States Supreme Court held that under
the Fifth and Fourteenth Amendnents an individual nust be
informed of certain rights before any custodial interrogation:
“. . . the right to remain silent, that anything he says can be
used against himin a court of law, that he has the right to the
presence of an attorney, and that if he cannot afford an
attorney one will be appointed for himprior to any questioning
if he so desires.” Mranda v. Arizona, 384 U S. 436, 479 (1966).
In 1992 this Court determ ned the extent of the warnings that an
individual in custody nust receive wunder Florida |aw and
Mranda: “[SJuspects nust be told that they have a right to
remain silent, that anything they say will be used against them
in court, that they have a right to a lawer’s help, and that if
they cannot pay for a lawer one wll be appointed to help
t hem ” Traylor v. State, 596 So. 2d 957, 966 (Fla. 1992).
Al t hough the Court in a footnote defined “a l|lawer’s help” as

“the right to consult with a |awer before being interrogated
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and to have the |awer present during interrogation,” 596 So. 2d
at 966 at n.13, it specifically did not include the details of
what a “lawer’s help” is, in the warnings that nust be conveyed
to the suspect. The Court chose, instead, to say sinply that a
suspect nust be advised of the right to a lawer’s “hel p.”

In Traylor, the Court was following the analysis it had
applied to Mranda warnings in Brown v. State, 565 So. 2d 304
(Fla. 1999) overruled on other grounds, Jackson v. State, 648
So. 2d 85 (Fla. 1994).° The Brown court found that not all of the
rights inplicit in Mranda warnings nust be specifically
communi cated to a person being questioned. The right to cut off
guestioning at any tine, for exanple, which is inplicit in
M randa, does not have to be specifically stated because M randa
itself does not require it. 565 So. 2d at 306. I n Cooper v
State, 739 So. 2d 82 (Fla. 1999), this Court found that when
police told a suspect: “If you want a lawer to be present
during questioning, at this tinme or any tinme thereafter, you are
entitled to have a |awer present. Do you understand?” was
sufficient, even though it did not explicitly state that a

| awer would be appointed if the defendant could not afford one,

5 Jackson v. State, 648 So. 2d 85 (Fla. 1994) overrul ed the
holding in Brown approving certain penalty phase jury
instructions, but did not affect its holding on custodial
i nterrogation.
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saying that the |anguage “tracked” the Mranda warnings. 739 So.
2d at FN 8.

Defendant’s argunent requires a constricted reading of
plain language and a “talismanic incantation” that has been
rejected. Anderson v. State, 863 So. 2d 169 (Fla. 2003). Wen
this Court examned the warnings given in Anderson, it found
them sufficient. The Mranda warning that Fred Anderson was read
i ncluded the specific adnonishnment that anything he told the
officers could be used against him in court and that he was
entitled to a free attorney. \Wien he expressed sonme doubt that
he clearly understood the warning and his rights, the detective
told him "If you say sonmething to nme, |I'm going to wite it
down and use it." 863 So. 2d at 182. This Court found that M.
Ander son, who was college educated, had been given sufficient
warning and that there was no evidence to show that any of the
statenments nade by detectives caused himto involuntarily waive
his rights. 863 So. 2d at 183.

Li kewi se, Defendant, who is one class away from receiving
his bachelor’s degree (T 3624) and is described as bright and
intelligent, has provided no evidence that he was confused by
the warning given to him or that he did not understand his
rights. On cross exam nation, when asked if he could point to
sonmething in the tape that showed he did not understand what he

was doi ng, Defendant admtted he could not.
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Mranda itself requires only that the suspect be inforned
that he has the “the right to the presence of an attorney.” It
does not specify that a suspect has to be told at what tines an
attorney will be available to him Mranda at 479 (enphasis
added). In Duckworth v. Eagan, 492 U S. 195, 203 (1989), the
United States Suprenme Court said “[r]eviewing courts therefore
need not examne Mranda warnings as if construing a will or
defining the terns of an easenent. The inquiry is sinply
whet her the warni ngs reasonably convey to [a suspect] his rights
as required by Mranda.”

The | ogical consequence of informng a suspect that he has
the right to an attorney prior to questioning is that, should
he wish to invoke his right, he will be able to do so before any
custodial interrogation takes place, which is the goal of the
M r anda war ni ngs. Havi ng counsel avail abl e prior to
interrogation gives the defendant the constitutionally required
advi ce and assistance to assert any rights that exist - prior
to, during and after interrogation. Therefore, informng a
defendant of the right to counsel prior to questioning is
constitutionally sufficient and satisfies Mranda.

The Fourth District Court of Appeals cases relied upon by
Defendant are contrary to this Court’s precedent. As stated
above, both the Florida Suprenme Court and the and United States

Suprenme Court have rejected the notion that there is a specific
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way in which a suspect nust be advised of rights under Mranda
and the United States Constitution, instead, courts |ook to
whether a reasonable person would understand the rights
avail able to them

To adopt Defendant’s position would require concl udi ng that
a reasonable person would be led to believe that police could
cut off the Constitutional right to an attorney sinply by
begi nning their questioning, because there would be no right to
an attorney during questioning. There sinply is no basis in
| anguage, logic or law for such a strained application of
M randa.

The trial court nust be affirned.

C. ADM SSI ON OF THE CONFESSI ON WAS HARMLESS ERROR

Even if this Court finds that Defendant’s statenents

were incorrectly admtted at trial, it nust determ ne whether
the adm ssion was harm ess error. Mranda violations are subject
to harm ess error analysis. Caso v. State, 524 So. 2d 422, 425
(Fla.), cert. denied, 488 U S. 870, (1988). *“Application of the
test requires an examnation of the entire record by the
appellate court including a close exam nation of the permssible
evidence on which the jury could have legitimately relied, and
in addition an even closer examnation of the inpermssible
evi dence which m ght have possibly influenced the jury verdict.”

State v. DiGuilio, 491 So. 2d 1129, 1135 (Fla. 1986).
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The evidence presented at trial overwhel m ngly proved
Defendant’s guilt, wthout Defendant’s confession. At 2:39
p.m, just 30 mnutes before the nurders, Defendant called one
of the victins to confirmthat he had just acquired a new supply
of marijuana for sale. (T 2547-48, 2550, 3328, 3353, 3385).
Def endant was out of work and had no nobney to support his
acknowl edged drug habit. (T 2712, 3049, 4185-86, 4257). Two
W tnesses described the attacker in a way that matched the
Def endant . (T 1833-34, 2378, 2390, 2411, 2437-38). The victins’
bl ood was found in the truck that Defendant was driving the day
of the nmurders. (T 3128, 3133, 3194). DNA consistent with the
Def endant’s was found under the fingernails of the victim who
suffered the brunt of the brutal attack. (T 3140-41, 3194).
Def endant’ s bl oody fingerprints were found at the scene. (R249,
T 2985, 3362-65). Defendant namde changes to his appearance
shortly after the crime. (T 3372-73). He avoided giving
fingerprint sanples to detectives and hid from questioning. (T
3335-36, 3338, 3343). Wien finally questioned by detectives,
Def endant gave inconsistent explanations of his behavior on the
day of and on days after the crine. (T 3353-62). Defendant’s
ultimate confession contained specific details consistent wth
the physical evidence gathered by crinme scene technicians. (T
2752, 2759-63, 2797-99, 3405-07, 3452, E 466). Evidence gathered

by detectives conclusively refuted Defendant’s testinony about
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receiving threats from a specific person at a specific time. (T
1613- 14, 3322-23). The version of events presented by Defendant
at trial canme only after the death of the person Defendant
identified as being able to corroborate his version of events.
(T 518, 1684). Defendant admtted to being a habitual liar. (T
4189). To accept his explanation of his fingerprints at the
scene, the jury would have had to believe: Defendant left his
house at least five mnutes, and maybe nore, after he spoke on
the tel ephone to M. Jarvis at 2:39 p.m; nmade a 30-mnute drive
to the crinme scene; got there after the killer had left, which
woul d have been sone tinme after 3:07 when Ms. Sousa called 911
went inside M. Jarvis’ hone and | ooked around; followed a bl ood
trail to unit 1, |ooked all over unit 1, went into the back area
of unit 1; found two bl oody bodies; checked both for a pul se
been grabbed by M. Jarvis; heard a car door slam ran back to
his truck and left; all before the first deputy, who saw no cars
| eaving the scene, got there at 3:18 p. m

There is no reasonable possibility that the jury could have
found Defendant not guilty even in the absence of his
confession. Therefore, adm ssion of the confession was harmn ess
error. State v. DiGuilio, 491 So. 2d 1129, 1138 (Fla. 1986);

Ponticelli v. State, 941 So. 2d 1073, 1088 (Fla. 2006)

Def endant’ s convi ction nmust be affirned.
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1. THE TRIAL COURT DID NOT ABUSE | TS DI SCRETI ON BY EXCLUDI NG
THE TESTI MONY OF W LLI AM FARVER

Def endant argues the trial court abused its discretion by
not admtting t he testi nony of WIlliam Farner. M.
Farmer testified at the hearing on the State’s Mtion in Limne
to prohibit Defendant from introducing hearsay evidence that M.
Mullins and M. Farner were responsible for the nurders for
whi ch Defendant was tried. M. Farner denied having anything to
do with the nurders. (T 1561). The court granted the States’
notion and ruled that the proposed hearsay testinony could not
be i ntroduced.

At the beginning of the defense case, Defendant sought a
ruling fromthe court on adm ssion of M. Farner’s testinony for
“A, his knowl edge of the interaction of individuals involved in
the drug trade in the imedi ate area, and his know edge of many,
many of the witnesses that were naned in this case; and, B, his
reputation know edge of Marshall Mark Millins.” (T 4208-4209).
In his brief, Defendant argues that the testinmony would have
“supported the defense that Mark Millins was the instrunent that
led to the deaths of M. Jarvis and Ms. Sousa.” (Initial Brief
79).

Wen the State objected to M. Farnmer’s testinony as
irrelevant if based solely on proffer of M. Farmer’s testinony

at the hearing on the Mtion in Limne, (T 4206-4207), Defendant
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offered to make a proffer to show relevance. The trial court

agr eed

to

hear any proffers Defendant wanted to nake. After

consultation with Defendant, however, defense counse

to call

M.

Farmer or make further proffer:
MR.  CARM CHAEL: And, Judge, | nean,
obviously we’'ll be happy to do a proffer in

that regard. It seened to ne he testified on
general know edge of the local drug trade

That would be certainly relevant. It seens
to me he testified as to reputation evidence
that may be related to sone of the w tnesses
or even M. Millins in this case, and that

coul d, upon ruling of the Court, be
rel evant.

Therefore, 1 think that, you know, we
nmake that determ nation of relevance in the
defense case in chief, and if we decide to
call  him wthout putting him into the
situation where we're sinply asking to
i npeach him we should be allowed to do so.
So we may be seeking to do a Proffer, but |
need to discuss that with ny client briefly.

THE COURT: Wiy don’t vyou call the
wi tness t hen?

MR. CARM CHAEL: GCkay. That will be a
decision then | just have to ask nmy client
about . That’ s why I needed t hat
clarification.

MR. H LEMAN:  Your Honor, in |ight of
all the Court’s rulings, | think we' ve
resolved the matter. During the brief recess
that you gave us, we discussed once again
with our client the wtnesses available to
call, the consequences of calling them the
limtations that the Court has inposed upon
us with regard to sone of these wtnesses
whi ch we’ve just discussed in our renewal of
our argunments fromearlier.

My client indicates that he believes it
is not in his best interest to call further
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witnesses in light of those decisions. And
therefore, the defendant will at this tine
rest.

(T 4207-4208, 4211, 4217-4218) (enphasis added)

Def endant nmade a tactical decision to allow the judge' s ruling
on M. Farmer’s testinony regarding the hearsay issue to stand,
and not to pursue a ruling on his notion to allow M. Farner’s
testinony for relevance. As a result, he cannot raise the issue
on appeal. Failure to obtain a ruling waives the issue on
appeal. Arnmstrong v. State, 642 So. 2d 730, 740 (Fla. 1994)
(holding that the defendant's pretrial request for a Magnetic
Resonance Imaging (MRlI) test was procedurally barred because the
trial judge reserved ruling on the issue and never issued a
ruling) (citing R chardson v. State, 437 So. 2d 1091, 1093 (Fl a.

1983)).

In Farina v. State, 937 So. 2d 612 (Fla. 2006), this Court
barred a defendant from raising on appeal the adm ssion of
evi dence when Defendant failed to obtain a ruling on his
obj ection. A prosecutor sought to introduce parts of the bible
at trial. The defense objected based on relevancy. The tria
court reserved judgnent, allowing the prosecutor to nmeke an
attenpt to show relevance, subject to the defense’'s further
obj ection. Because the defense never renewed its objection, or

obtained a ruling, the issue was not preserved. See al so Rose v.

76



State, 787 So. 2d 786 (Fla. 2001) (Trial counsel’s decision not
to pursue a ruling resolved the issue, nmaking court’s failure to
rule harnl ess.)

To the extent this Court determnes that the record
preserves Defendant’s claim for adm ssion of this testinony for
purposes of establishing the reputation of Mrk Mllins, it
should find the evidence was properly excluded. Defendant’s
argunent again relies on conpletely incorrect statenents of the
evi dence.

The only testinony M. Farnmer offered about Mark Millins
was:
“Mark had a much nore forceful way when it conme to
coll ecting noney from people than | was down wth.

I’m a firm believer that if you can take care of
sonething without incident, then that’'s the route to

take. Mark pretty nuch didn’t care. . . . He was rnuch
nore aggressive in his approach to collecting noney.
Mark — Mark was a little — little too off the

chain when it cane to, you know, how he wanted to
col | ect nmoney. ”

(T 1591-1592).

M. Farmer was offering only his personal opinion of Mark
Mul I ins, based only on the “few occasions” that M. Farner net
wth M. Millins and tal ked about business. (T 1584). Contrary
to the Defendant’s assertions in his Initial Brief at page 78
there is absolutely no testinony from M. Farnmer that he had
know edge of M. Millins’ wuse of an “enforcer.” H's only

testinony to that issue is that M. Millins never asked him (M.
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Farnmer) to do any collections for him (T 1584). There is no
testinony as to M. Millins’ general reputation, that M.
Mul I'i ns had killed anyone in the course of his drug trade or any
specific forns of violence he had used, or that M. Farner had
heard from any other source that M. Millins had violent
tendencies or a reputation for violence.

Because M. Farner’s testinony did not show that he knew
what ot her persons in the drug trade thought of M. Millins, and
did not define the “community” that included M. Millins, the
testinony is not admssible as relevant reputation evidence
under Fla. Stat. 8 90.405 (2003). To be adm ssible reputation
evidence, the wtness offered nust be aware of the person's
general reputation in the comunity, and that comunity nust be
sufficiently broad to provide adequate know edge and a reliable
assessnent. See, |Ibar v. State, 938 So. 2d 451 (Fla. 2006),
cert. denied, 127 S. C. 1326 (Feb. 20, 2007); Larzelere wv.
State, 676 So. 2d 394 (Fla. 1996); Charles W Ehrhardt, Florida
Evi dence, 8§ 405.1, at 257-58 (2005 ed.).

Neither did M. Farner testify as to the “interaction of
individuals involved in the drug trade in the imediate area.”
The only statenment he made that could be interpreted to be about
the drug trade in general was “You know, there’'s a |ot of guys
out there that do what we do, and | don't agree with a l|ot of

their tactics, you know” (T 1592). In fact, M. Farner
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testified that he preferred to resolve things w thout incident.
(T 1586, 1591-1592). He nentioned only two individuals he
believed were violent. (T 1592). This testinony did not
establish any pattern of behavior or reputation and therefore
also is not relevant and is not adm ssible.

Finally, none of M. Farmer’s testinony satisfies the
standard a defendant nust neet in order to introduce evidence
tending to support the theory that another person is responsible
for the crime of which the defendant is accused:

If a defendant's purpose is to shift
suspicion from hinself to another person,
evidence of past crimnal conduct of that
ot her person should be of such nature that
it would be adnmissible if that person were
on trial for the present offense. Evidence
of bad character or propensity to commt a
crime by another would not be admitted; such
evi dence should benefit a crimnal defendant
no nore than it should benefit the state.

State v. Savino, 567 So. 2d 892 (Fla. 1990).

The testinony of M. Farmer about his own experience and
l[imted interaction with Mk Mllins included no evidence
relevant to the crinmes charged against Defendant. To allow
Def endant to introduce the testinony to support his theory that
Mark Miullins was responsible for the nurders would require
“stacking one inference upon another, which we decline to do.”

Merck v. State, 664 So. 2d 939, 942 (Fla. 1995) (defendant could

not denonstrate evidence was material or exculpatory wthout
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i nperm ssi bly stacking inferences).” Mendoza v. State, __ So. 2d
32 Fla. L. Wekly 278 (Fla. My 24, 2007). Neither can
Def endant introduce general “bad character” evidence. State v.
Savi no, 567 So. 2d 892 (Fla. 1990).

Def endant mnmisstates even his own trial testinony when he
argues that M. Farner’s testinony should be admtted to
corroborate Defendant. Defendant did not testify to seeing Mrk
Mul lins hold a gun to anyone’s head. Defendant’s testinony was
that he had seen soneone who worked for Jereny Jarvis put a gun
in soneone’s nouth and threaten him (T 4171). Defendant’s
testinony was that he “had seen a couple of incidents” of
violence and heard stories about other people. (T 4170). Wen
his own counsel asked himif he had seen “that kind of behavior”
with Mark Millins, his answer went no farther than “Yes. Yes |
have.” (T 4171).

A trial court has broad discretion to determine if evidence
is relevant. Its findings should not be disturbed absent an
abuse of that discretion. Taylor v. State, 855 So. 2d 1, 21
(Fla. 2003). Ray v. State, 755 So. 2d 604 (Fla. 2000). Atria
court’s rulings as to the excluded evidence should be reviewed
under the abuse of discretion standard. See, e.g., LaMarca v.
State, 785 So. 2d 1209, 1212 (Fla. 2001) (explaining that a
trial judge's rulings on the adm ssion or exclusion of evidence

are reviewed under the abuse of discretion standard). Under the
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abuse of discretion standard, “[d]iscretion is abused only ‘when
the judicial action is arbitrary, fanciful, or wunreasonable,
which is another way of saying that discretion is abused only
where no reasonable [person] would take the view adopted by the

”

trial court.’”” Trease v. State, 768 So. 2d 1050, 1053 n. 2 (Fla

2000) (quoting Huff v. State, 569 So. 2d 1247, 1249 (Fl a.
1990)).

Def endant incorrectly states the standard when he argues in
his brief that due process is violated if any evidence
supporting a defendant’s theory is excluded. Rivera v. State
561 So. 2d 536, 539 (Fla. 1990) states specifically: *“the
adm ssibility of this evidence nust be gauged by the sane
principle of relevancy as any other evidence offered by the
def endant.” 561 So. 2d at 539. US. v. Scheffer, 523 U S 303
(1998) and Chanbers v. Mssissippi, 410 U S. 284 (1973) apply
the sanme standard. “[T]he accused, as is required of the State,
must conply wth established rules of procedure and evidence
designed to assure both fairness and reliability in the
ascertai nnment of guilt and innocence.” Chanbers, 410 U S. at 302.

The trial court’s ruling excluding the testinony of WIlIliam
Farmer should be affirmed.

Even if exclusion of WIlliam Farnmer’s testinony was error
it did not affect the outcome of the trial and was therefore

harm ess error. In Reynolds v. State, 935 So. 2d 1128 (Fla.
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2006) this Court upheld a conviction when DNA evi dence connected
the defendant to the crine and other circunstantial evidence
showed notive and the presence of the defendant at the crineg,
despite the trial court’s erroneous evidentiary ruling excluding
what the Defense contended were excul patory statenents by other
persons. Because of the substantial evidence, the Court found
that the error was harnl ess beyond a reasonable doubt. 935 So.
2d at 1140.

In this case, Def endant confessed to the crine.
Overwhel m ng physical evidence placed Defendant at the scene of
the crinme. Evidence established that Mark Millins, the person
Def endant sought to associate wth the crine through the
proffered evidence, could not have been at the scene of the
crime. The nere inference that some other persons in the drug
trade are violent could not create reasonable doubt as to the
Defendant’s quilt. Because there is no reasonable possibility
that the exclusion of M. Farner’s testinony contributed to the
conviction, error, if any, was harm ess. State v. D Guilio, 491

So. 2d 1129.
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1l & IV. THE TRI AL COURT PROPERLY DEN ED THE CLAI M5 UNDER RI NG
Def endant contends in issues IIl and IV that Florida' s

capital sentencing statute is facially unconstitutional under
Ring v. Arizona, 536 U S. 584 (2002), because the judge rather
than the jury makes the findings of fact necessary to inpose the
death sentence. He also asserts that this Court is incorrect to
hold that the presence of the prior felony aggravator satisfies
Ring. Defendant filed a pretrial notion challenging the legality
of Florida’s death penalty under R ng because the judge rather
than the jury inposes sentence, jury unanimty is not required
as to the sentence recommendation, and there is no requirenent
for a jury finding for each aggravator.

As this Court only recently stated:

However, in over fifty cases since
Ring’s release, this Court has rejected
simlar Ring clains. See Marshall v. Crosby,
911 So. 2d 1129, 1134 n.5 (Fla. 2005), cert.
denied, 126 S. C. 2059 (2006). As the
Court’s plurality opinion in Bottoson v.
Moore, 833 So. 2d 693 (Fla. 2002), noted,
“the United States Suprene Court repeatedly
has reviewed and upheld Florida s capital
sentencing statute over the past quarter of
a century.” 1d._at 695 & n.4 (listing as
exanples Hildwin v. Florida, 490 U S. 638
(1989), Spaziano v. Florida, 468 U. S 447
(1984), Barclay v. Florida, 463 US. 939
(1983), and Proffitt v. Florida, 428 U.S.
242 (1976)); see also King v. More, 831 So.
2d 143 (Fla. 2002) (denying relief wunder

Ring) .

Ri ng did not alter t he expr ess
exenption in Apprendi v. New Jersey, 530
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U S. 466 (2000), that prior convictions are
exenpt from the Sixth Amendment requirenents
announced in the <cases. This Court has
repeatedly relied on the presence of the
prior vi ol ent f el ony aggravati ng
circunstance in denying Ring clains. See,
e.g., Smth v. State, 866 So. 2d 51, 68
(Fla. 2004) (denying relief on Rng claim
and “specifically not[ing] that one of the
aggravating factors present in this matter
is a prior violent felony conviction”);
Davis v. State, 875 So. 2d 359, 374 (Fla.
2003) (“We have denied relief 1in direct
appeal s where there has been a prior violent
fel ony aggravator.”); Johnston v. State, 863
So. 2d 271, 286 (Fla. 2003) (stating that
the existence of a “prior violent felony
conviction alone satisfies constitutiona
mandat es because the conviction was heard by
a jury and determi ned beyond a reasonable
doubt”); Henry v. State, 862 So. 2d 679, 687
(Fla. 2003) (stating in postconviction case
that this Court has previously rejected R ng
clainms “in cases involving the aggravating
factor of a previous violent fel ony
convi ction”).

Additionally, this Court has rejected
clainmse that Ring requires the aggravating
circunstances to be individually found by a
unani nous jury verdict. See Hodges v. State,
885 So. 2d 338, 359 nn.9-10 (Fla. 2004);
Bl ackwel der v. State, 851 So. 2d 650, 654
(Fla. 2003); Porter v. Crosby, 840 So. 2d
981, 986 (Fla. 2003).

Frances v. State, _ So. 2d __, 32 Fla. L. Wekly 613 (Fla. Cct.
11, 2007).

The trial court’s denial of the clains under R ng should be
af firmed.
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V & VI. DEFENDANT HAS NOI' PRESERVED FOR APPEAL AN OBJECTION TO
PENALTY PHASE JURY | NSTRUCTI ONS

lssues V and VI of Defendant’s Initial Brief attack the
constitutionality of penalty phase jury instructions. Defendant
has wai ved these argunents by failing to object when the penalty
phase jury instructions were given.

To preserve for review by the appellate court an objection
to jury instructions, objections nmust be nade at the tine the
instruction is given. Jury instructions "“are subject to the
cont enpor aneous objection rule, and, absent an objection at
trial, can be raised on appeal only if fundanental error
occurred.” Walls v. State, 926 So. 2d 1156, 1180 (Fla. 2006). In
Nel son v. State, 850 So. 2d 514, 525 (Fla. 2003) this Court
reiterated the necessity for naking a contenporaneous objection,
even if a pre-trial notion has been fil ed:

As to the avoid arrest aggravator
instruction, we agree wth the State that
Nel son did not properly preserve this issue
for review. Although the record reflects
that Nelson filed a notion to declare
sections 921.141 and 921.141(5)(e), Florida
Statutes (1997), unconstitutional, Nel son
did not specifically address the avoid
arrest jury instruction in that notion
Further, Nelson did not object to the
adequacy of t he avoi d arrest jury
instruction at trial. This Court has held
that the contenporaneous objection rule
applies to Espinosa challenges. See Hodges
v. State, 619 So. 2d 272, 273 (Fla. 1993).
Failure to nake an objection at trial about
a jury i nstruction w | render it

85



procedurally barred. See id. Because the
record reflects that Nelson did not object
to the avoid arrest aggr avat or jury
instruction at trial, we find this issue
procedural |y barred.

850 So. 2d 525 (enphasis added).

In Wlls this Court found that only the jury instructions
that were objected to at the tine they were given were properly

preserved for review on appeal, and re-adopted the rule in
Hodges v. State, 619 So. 2d 272, 273 (Fla. 1993). In Hodges,
this Court reviewed the case on remand from the United States
Supreme Court in light of its ruling that jury instructions on
t he hei nous, atroci ous or cruel aggr avat or wer e
unconstitutionally vague. The Court noted both that the specific
aggravators ruled on by the United States Supreme Court had not
been at issue in M. Hodges' case, and that no objection to the
penalty phase jury instructions had been nade at the tinme they
were given:

The trial court gave the standard
instruction on the cold, «calculated, and
prenedi tated aggravator, but Hodges did not
object to the form of that instruction, nor
did he request an expanded instruction on
t hi s aggravator.

The cont enpor aneous obj ection rul e
applies to Espinosa error, i.e., a specific
objection on the form of +the instruction
must be made to the trial court to preserve
the issue for appeal. E. g., Thonpson v.
State, 619 So. 2d 261, 1993 Fla. LEXIS 587,
18 Fla. Law W S 212 (Fla. 1993); Burns v.
State, 609 So. 2d 600 (Fla. 1992); Melendez
v. State, 612 So. 2d 1366, 1992 Fla. LEXIS
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1931, 17 Fla. Law W S 699 (Fla. 1992); see
Sochor v. Florida, 112 S. C. 2114, 119 L.
Ed. 2d 326 (1992). Despite the failure to
object at trial, Hodges chall enged the
constitutionality of the cold, calculated
instruction on appeal. W summarily found
the issue neritless, but we should have held
it procedurally barred because Hodges did
not preserve it for review by objecting at

trial. Therefore, we now hold that the
sufficiency of t he col d, cal cul at ed
instruction has not been preserved for
revi ew.

619 So. 2d 273.

The charging conference for the penalty phase of the trial
was brief, and is reproduced here in its entirety:

CHARGE CONFERENCE

THE COURT: You all have a packet of the
i nstructions?

MR. CASTI LLO Yes, sir.

THE COURT: | have reviewed them They
appear to be standard. Is there any
additions or corrections by the State?

MR CASTI LLO No, sir

THE COURT: Any additions or corrections
by the defense?

VR, H LEMAN: 111 def er to M.
Carm chael on that one, Judge.

MR. CARM CHAEL: Judge, | have revi ewed
t hose, and we have no additions or
del eti ons.

THE COURT: Gkay. And closing argunents.
The State will open their argunent?

MR. CASTI LLO Yes, sir.
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(T 4960)
Def endant was gi ven another opportunity to object after the
judge had finished giving the jury the standard instructions,
and the Defendant again declined to do so:
[THE COURT] . . . Are there any additional
instructions or corrections by the State?
MR. CASTILLO No, sir.
THE COURT: Any by the defense?
MR. H LEMAN: No, Your Honor.

(T 5023)

Def endant failed to object to the jury instructions at the
time they were given. The issue is barred from consideration on
appeal .

Even if the argunent that the ©penalty phase jury
instructions unconstitutionally shift the burden of proof had
been preserved, it is without nmerit. This Court has repeatedly
rejected the argument that the standard penalty phase jury
instructions inpermssibly shift the burden to the defense to
prove that death is not the appropriate sentence. See, e.qg.
El | edge v. State, 911 So. 2d 57, 79 (Fla. 2005); Sweet v. Mbore,
822 So. 2d 1269, 1274 (Fla. 2002).

Neither do the jury instructions inproperly mnimze the
role of the jury. Informing the jury that their reconmmendation

is advisory is a correct statenent of Florida |law and does not

88



violate Caldwell v. M ssissippi. Dugger v. Adanms, 489 U. S. 401

407 (1989); Conbs v. State, 525 So. 2d 853, 855-58 (Fla. 1988).

The trial court should be affirned.

89



VI1. DEFENDANT HAS NOTI PRESERVED FOR APPEAL H'S CLAIM THAT
EXECUTI ON BY LETHAL I NJECTION IS CRUEL AND UNUSUAL PUNI SHVENT.

In the trial court, defendant nmade no claimthat execution
by lethal injection is unconstitutional. The only clains nmade by
Def endant that were at all related to inposing the death penalty
was a claim that Florida’s procedures for inposing the death
sentence are unconstitutional. (R 456). Defendant’s claim is
procedurally barred. If the specific claimraised on appeal is
not raised to the trial court, the claimis not preserved for
appeal . Spann v. State, 857 So. 2d 845, 852 (Fla. 2003) (“[T]he
specific | egal ground upon which a claimis based nust be raised
at trial and a claim different than that will not be heard on
appeal .”) ; Finney v. State, 660 So. 2d 674, 683 (Fla.
1995) (citing Harnon v. State, 527 So. 2d 182, 185(Fla. 1988);
St ei nhorst v. State, 412 So. 2d 332, 338 (Fla. 1982).

Even if the issue were not procedurally barred, this Court
has found over and over again that death by lethal injection is
not cruel and unusual punishment under the Eighth and Fourteenth
Amendnents of the United States Constitution and under the
Florida Constitution. Diaz v. State, 945 So. 2d 1136 (Fla.),
cert. denied, 127 S. C. 850 (2006); See Sins v. State, 754 So.
2d 657, 668 (Fla. 2000) (holding that execution by Iethal
injection is not cruel and unusual punishnment); Provenzano v.

State, 761 So. 2d 1097, 1099 (Fla. 2000); Johnson v. State, 904
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So. 2d 400, 412 (Fla. 2005); Robinson v. State, 913 So. 2d 514
(Fla. 2005). This Court has consistently rejected argunents this
nmet hod of execution is wunconstitutional. See, e.g., Suggs V.
State, 923 So. 2d 419, 441 (Fla. 2005); Sochor v. State, 883 So.
2d 766, 789 (Fl a. 2004) (rejecting clains that bot h
el ectrocution and Ilethal injection are cruel and unusua
puni shnent); Provenzano v. More, 744 So. 2d 413, 414-15 (Fla.
1999) (holding that execution by electrocution is not cruel and
unusual puni shnent).

Not only has this Court found that lethal injection is not
cruel and unusual punishnent, it has ruled against Defendant’s
argument that the specific procedures followed by Florida in
adm nistering the lethal injection is not cruel and unusua
puni shment The question was definitively settled in the Court’s
recent opinions. Lightbourne v. MCollum _ So. 2d __, 32
Fla. L. Weekly 707 (Fla. Nov. 1, 2007) and Schwab v. Stat e,

So. 2d _, 32 Fla. L. Wekly 707 (Fla. Nov. 1, 2007).

Def endant’ s argunent mnust be rejected and the trial court’s

sentence nust be affirned.
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VI1l. THERE WAS SUFFI CI ENT COVWPETENT EVIDENCE TO CONVICT THE
DEFENDANT OF FI RST DEGREE MJURDER

This Court addresses the sufficiency of evidence in each
capital case, even in the absence of argunent by Defendant.
Ferguson v. State, 417 So. 2d 639, 642 (Fla. 1982). In this case
there is nore than anple evidence to sustain the conviction.

An appellate court will not reverse a conviction that is
supported by conpetent, substantial evidence. Donaldson v.
State, 722 So. 2d 177 (Fla. 1998); Terry v. State, 668 So. 2d
954, 964 (Fla. 1996)). If, after viewing the evidence in a |ight
nost favorable to the State, a rational trier of fact could find
the existence of the elenents of the crinme beyond a reasonable
doubt, sufficient evidence exists to sustain a conviction.
Reynolds v. State, 934 So. 2d 1128, 1145 (Fla. 2006); Banks v.
State, 732 So. 2d 1065 (Fla. 1999)

In this case, Defendant confessed to the crine, providing
details available only to the killer. (T 3777). DNA evidence
showed the victins’ blood was in the truck Defendant was driving
the day of the murders. DNA consistent with Defendant’s was
under the fingernails of one of the victinms. (T 3128-33, 3140-
41, 3193). Wtnesses described the killer’s appearance in a way
that fit Defendant. (T 1833-34, 2378, 2390, 2411, 2437-38).
Def endant had a notive to rob Jereny Jarvis of the narijuana he

knew would be worth thousands of dollars. (T 3049, 4185- 86,
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4257). Defendant admitted to being at the crine scene. (T 3640-
41). He admitted having a knife simlar to the nurder weapon. (T
3965). He tried to change his appearance shortly after the
crime. (T 3272, 3276). Defendant gave inconsistent explanations
of his actions on the day of the nurder and the days follow ng.
(T 3353-62). There is nore than sufficient evidence to sustain

Def endant’ s conviction. See Reynolds, 934 So. 2d 1128.
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| X. THE DEATH SENTENCE I N THI S CASE | S PROPORTI ONATE

I n deci ding whether a death sentence is proportionate, this
Court nust consider the totality of the «circunstances and
conpare the case with other simlar capital cases. See Sexton v.
State, 775 So. 2d 923, 935 (Fla. 2000). This analysis “is not a
conpari son between the nunber of aggravating and mtigating
circunstances.” Porter v. State, 564 So. 2d 1060, 1064 (Fla.
1990). Instead, this Court nmust look to the nature of, and the
wei ght given to, the aggravating and mtigating circunstances.
For purposes of proportionality review, this Court accepts the
jury's recomendation and the weight the trial judge gives to
the aggravating and mtigating evidence. See Bates v. State, 750
So. 2d 6, 12 (Fla. 1999).

The evidence during the guilt and penalty phase proved that
Def endant carried out a bloody knife attack against the two
victinms. Allison Sousa was elimnated so she could not be a
W tness. She was a bystander who had no connection to the crine
other than that she could identify Defendant. Defendant’s face
was clearly visible to Ms. Sousa. Defendant interrupted her as
she was making a 911 call. To nake his escape, Defendant could
easily have sinply pushed aside the 110 pound woman or | ocked
her into an office. Instead, Defendant chased and stabbed M.

Sousa repeatedly, even as she pleaded “don’t hurt ne.
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This evidence supports the trial court’s deternination
that the aggravators had been established and the judge's
decision to give great weight to the heinous atrocious and cruel
aggravator and the prior violent felony aggravator regarding
both nurders, and giving great weight to the avoid arrest
aggravator regardi ng Ms. Sousa.

The only statutory mtigator that Defendant could establish
was |lack of a significant crimnal history, which the court gave
little weight because Defendant testified that he had broken the
law for years to indulge his drug habit. The non-statutory
mtigators established by Defendant based on his relationship
with his famly and his education were given little weight. The
mnisters’ testinony that Defendant had found religion in jail
was given little weight.

This Court has found the death to be the appropriate
penalty in other <cases involving simlar aggravating and
mtigating circunstances. See e.g., Frances v. State, __ So.
2d _ , 32 Fla. L. Wekly 613 (Fla. Cct. 11, 2007)( Sentence of
death for two nurders was proportionate, even though trial court
found statutory mtigating factor of age and nonstatutory
mtigating factors relating to defendant's history, personality,
and conduct and gave "serious weight" to them Qines involved
murder of two victinms by manual and |igature strangulation.);

Schoenwetter v. State, 931 So.2d 857 (Fla. 2006) (Death sentences
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i mposed on defendant following convictions for two counts of
first-degree nurder were proportional conpared to death
sentences inposed in simlar capital cases; three aggravators,
prior violent felony, nurder commtted during a burglary, and
murder commtted to avoid arrest, where applicable to both
mur ders, aggravator of victim being less than twelve years old
applied to one of the nurders, and aggravator that nurder was
hei nous atroci ous of cruel applied to other mur der) .
Duest v. State, 855 So.2d 33 (Fla. 2003) (finding death sentence
proportionate where victim was stabbed nultiple times and the
trial court found several aggravators including prior violent

felony and HAC, no statutory mitigators and twel ve nonstatutory

mtigators, including a history of drug and alcohol abuse,
willingness and ability for rehabilitation, lack of intent to
kill, and a physically and nmentally abusive childhood); Overton

v. State, 801 So.2d 877 (Fla. 2001)(Two victinse died from
strangul ation and had numerous defensive wounds indicating a
struggle; court found five aggravators-- HAC, CCP, prior violent
fel ony, fel ony nmur der, and avoi d arrest--no statutory

mtigators).
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CONCLUSI ON

There is sufficient evidence to support the trial
court’s rulings and the conviction and sentence. The Defendant
has failed to show any abuse of discretion in the trial court’s

evidentiary rulings. The conviction and sentence should be

af firnmed.
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