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PRELI M NARY STATEMENT

Petitioner was the Defendant and Respondent was the
prosecution in the Crimnal Division of the Crcuit Court of the
Fifteenth Judicial Circuit, in and for Palm Beach County,
Fl orida. Petitioner was the Appellant and Respondent was the
Appellee in the Fourth District Court of Appeal. In this brief,
the parties shall be referred to as they appear before this
Honor abl e Court except that Respondent may al so be referred to
as the State.

In this brief, the synbol "A" will be used to denote the

appendi x attached hereto.



STATMENT OF THE CASE AND FACTS

On or about February 4, 2005, Petitioner, Daryl WIIiamns,
acting pro se, filed a notion to correct illegal sentence
pursuant to Florida Rule of Crimnal Procedure 3.800(a). In that
nmotion, he asserted that the witten sentence in Palm Beach
County Circuit Court case nunber 99-3577CF A02 failed to conport
with the sentence which was orally inmposed by the sentencing
judge. Specifically, Petitioner alleged that the judge had
orally sentenced himto eleven years in prison on Decenber 21,
1999 and that the witten sentencing order was off by about
forty-three nonths. He further alleged that this would be
apparent from the transcript of the sentencing hearing on
Decenmber 21, 1999.

The nmotion was not made under oath and Petitioner did not
attach anything to his notion, such as the witten sentencing
docunments or the sentencing hearing transcript. Mreover, as it
|ater turned out, Petitioner had entered a plea and had not
taken an appeal so no sentencing hearing transcript had ever
been prepared.

On March 1, 2005, the circuit court judge issued an order
denying this Rule 3.800(a) notion because it was legally
insufficient and attaching 1) the witten sentence show ng

Petitioner had been sentenced to 175 nonths (14 years and 7



mont hs) in prison and 2) the Clerk of Court’s handwitten notes
of that sentencing hearing showi ng the sanme. Incidentally, the
witten sentencing docunent showed that it was signed by the
judge and filed by the clerk on Decenber 21, 1999, the sanme day
as the sentencing hearing itself.

Petitioner filed a notion for rehearing asserting the trial
court’s attachnents did not sufficiently refute his claimand
that the only way to refute his allegations was to refer to the
actual transcript of the sentencing proceedi ng. Rehearing was
deni ed.

Petitioner appealed the summary denial of his Rule 3.800(a)
nmotion to the District Court of Appeal of the State of Florida,
Fourth District, in case nunber 4D05-1537. The Fourth District

initially issued a per curiam affirmance citing Canpbell v.

State, 718 So. 2d 886 (Fla. 4'" DCA 1998. On notion for rehearing
and request to certify direct conflict, however, the Fourth
District issued a new opinion expressly stating that the court
was affirmng the denial of the Rule 3.800(a) notion, again

citing Canpbell v. State, 718 So. 2d 886 (Fla. 4'" DCA 1998).

They noted that Petitioner had not attached anything to support
his unsworn notion such as a transcript of the sentencing

hearing and they certified conflict with Fitzpatrick v. State,

863 So. 2d 462 (Fla. 1° DCA 2004), and Berthiaune v. State, 864




So. 2d 1257 (Fla. 5'" DCA 2004). They further ruled that the mere
all egation of a difference between the witten sentence and the
oral pronouncenent was not cogni zable in a Rule 3.800(a) notion

and certified conflict with Watts v. State, 790 So. 2d 1175

(Fla. 2d DCA 2001). Finally, the appellate court noted that Rule
3.800(a), in contrast to Rule 3.850(d), contained no requirenent
that the trial court attach portions of the record conclusively
refuting the allegations of the notion.

Petitioner invoked the discretionary jurisdiction of this
Court. Counsel was appointed for Petitioner. After filing the
initial brief on the nmerits, Petitioner’s counsel filed a
Suggestion of Moot ness acknow edgi ng that Petitioner had finally
had the sentencing hearing transcript prepared and that
Petitioner's representations of a conflict between oral and
witten sentence were, in fact, erroneous; the transcript showed
that the judge had orally pronounced a sentence of 175 nonths in
prison, the sane sentence as was denoted on the witten
sent enci ng docunents.

Petitioner requested this Court to nonethel ess consider the
issues raised in his initial brief, claimng they were of great
public inportance. Respondent filed a response asserting that
this Court should dism ss the case as it was noot and there was

not sufficient reason for this Court to consider the issues



raised by Petitioner. Respondent does not waive the assertion
this proceedi ng should be dism ssed as noot but, as this Court
has not yet ruled on the issue of npotness, Respondent's brief

on t he merits foll ows.



SUMVARY OF THE ARGUMENT

The Fourth District Court of Appeal properly affirmed the
trial court’s order summarily denying Petitioner's Florida Rule
of Crimnal Procedure 3.800(a) notion. As the Fourth District
recogni zed, Petitioner’s claimthat the witten sentence did not
conport with the oral pronouncenment was not cogni zabl e under

Rul e 3.800(a).



ARGUNMENT
THE FOURTH DI STRI CT COURT OF APPEAL PROPERLY
AFFIRMED THE TRI AL COURT ORDER SUMMARI LY
DENYI NG RELIEF AS PETITIONER S CLAIM WAS
FACI ALLY | NSUFFI CI ENT. ( RESTATED) .
Petitioner clainmd below that he was entitled to post-
conviction relief because there was a discrepancy between his
oral and witten sentences. However, as the Fourth District

properly concluded, clains of this nature are not cogni zable

under Florida Rule of Crimnal Procedure 3.800(a). See Canpbell

v. State, 718 So. 2d 886 (Fla. 4'" DCA 1998); Rinderer v. State

857 so. 2d 955 (Fla. 4'" DCA 2003); Covell v. State, 891 So. 2d

1132 (Fla. 4'" DCA 2005).

This Court has jurisdiction pursuant to Fla. R.
9.030(a)(2)(A)(vi), to review petitioner’s assertion that the
all egation of a conflict between the oral and witten sentence
is a cognizable claim under rule 3.800(a). Here, the Fourth

District Court of Appeal certified conflict with Fitzpatrick v.

State, 863 So. 2d 462 (Fla. 1° DCA 2004), Berthiaume v. State,

864 So. 2d 1257 (Fla. 5'" DCA 2004), and Watts v. State, 790 So.

2d 1175 (Fla. 2d DCA 2001), on the ground that the nere
all egation of a conflict between the oral and witten sentence
was not a cogni zabl e cl ai munder rule 3.800(a), especially where
Petitioner did not attach any docunents to support his unsworn

7



al | egati on.

Petitioner states that there are four issues to be resolved
1) whether an alleged deviation between the incarcerative
portion of a witten judgnent and the oral pronouncenent of
sentence is an illegal sentence that may be corrected via a Rule
3.800(a) motion; 2) whether a nmovant may plead a prima facie
case for relief under Rule 3.800(a) by identifying wth
particularity the nonhearsay record docunents, such as the
transcript, upon which he or she relies, wthout actually
attaching them whether a trial court, before denying a Rule
3.800(a) moti on that alleges a deviation between the
incarcerative portion of a witten judgnent and the oral
pronouncenment of sentenced, nust attach record docunents that
conclusively refute the defendant/novant’s all egations, and 4)
if the portions of the record referenced in the Rule 3.800(a)
noti on do not exist or cannot be |ocated, but the allegations
are not conclusively refuted by the record, what is the proper
di sposition of the motion. (IB 6)

The State would initially note that the fourth issue
presented by Petitioner certainly was not an issue on which
the Fourth District certified conflict. In fact, it was never
at issue below at any tine. In light of the fact that this

argunment was not raised below, it is inproperly raised for the



first time here, and should not now be addressed. See Trushin
v. State, 425 So. 2d 1126, 1130 (Fla. 1982) (declining to
address issue raised for first time in petition for review);

White v. State, 714 So. 2d 440 (Fla. 1988)(declining to

address issue which was beyond the scope of the certified
conflict).

Turning to the nerits, Petitioner’s claimthat a witten
sentence is illegal because it does not conformwth the ora
pronouncenent is sinply w ong.

Rul e 3.800(a) provides:

A court may at any time correct an illegal
sentence inposed by it, or an incorrect
calculation made by it in a sentencing
scoresheet, or a sentence that does not
grant proper credit for tinme served when it
is affirmtively alleged that the court
records denonstrate on their face an
entitlenment to that relief, provided that a
party may not file a notion to correct an
illegal sentence wunder this subdivision
during the tinme allowed for the filing of a
nmotion under subdivision (b)(1) or during
t he pendency of a direct appeal.

In Davis v. State, 661 So. 2d 1193 (Fla. 1995), this Court
defined an illegal sentence as a sentence that exceeds the

statutory maxi num Then, in State v. Mncino, 714 So. 2d 429

(Fla. 1998), this ourt expanded the definition of an illega
sentence and found that an illegal sentence is one that patently

fails to conport with statutory or constitutional |limtations.



I n Canpbell v. State, 718 So. 2d 886 (Fla 4'" DCA 1998), the

Fourth District Court of Appeal interpreted this Court’s
definition as set out in Mancino and found the foll ow ng:

I n Manci no, the Suprene Court explained that
“A sentence that patently fails to conport
wth statutory or constitutional limtations
is by definition "illegal'." 1d. at S303.
The rule the oral pronouncenent of the
sentence that controls in the event of a
di screpancy between the oral pronouncenent
and the witten sentence is found in the
Florida Rules of Crimnal Procedure, not the
Florida Statutes or the state or federal
constitutions. Fla. R Crim Pro. 3.700(1).

If there was an error in Canpbell's
sentence, it was caused by nonconpliance
with a procedural rule, and therefore does
not result in an "illegal sentence" under

t he Manci no definition.

Subsequent to Canpbell, this Court further noted in the
Carter case that a sentence is illegal if it inposes a kind of

puni shnent that no judge under the entire body of sentencing
statutes could possible inflict wunder any set of factual

circunstances. See Carter v. State, 786 So. 2d 1173 (Fla. 2001).

In Carter, 786 So. 2d at 1178, this Court stated as foll ows:

We continue to refine our definition of
"illegal sentence" in an attenpt to strike
the proper balance between concerns for
finality and concerns for fundanental
fairness in sentencing. In this endeavor, we
have been assisted ably by the appellate
courts, which continue to be confronted
daily with the question of what sentences
are "illegal" and correctable "at any tine"
and what sentences, although failing to
conply with the law, are not subject to

10



correction. Attenpting to fornulate a nore
wor kabl e definition of "illegal sentence,”
Judge Farnmer has expl ai ned:

To be illegal within the meaning
of rule 3.800(a) the sentence nust
i npose a kind of punishment that
no judge under the entire body of
sentencing statutes coul d possibly
inflict under any set of factual
circunstances. On the other hand,
if it is possible under all the

sent enci ng statutes--given a
specific set of facts--to inpose a
particul ar sentence, then the
sentence will not be illegal

within rule 3.800(a) even though
the judge erred in inposing it
Bl akley v. State, 746 So. 2d 1182,
1186-87 (Fla. 4th DCA 1999).

This Court went on to approve of Judge Farnmer's definition
that a sentence is “illegal” if it “inposes a kind of punishment
that no judge under the entire body of sentencing statutes could
possibly inflict wunder any set of factual circunstances”--
because it conmes close to fornmulating a workable definition of
“illegal” sentence. Carter, 786 So. 2d at 1181. |In Carter, 786
So. 2d at 1173-1181, this Court held that a habitual offender

sentence for a life felony, inposed when the habitual offender

statute did not authorize it, was illegal.
Al t hough the definition of an illegal sentence has been
refined over the past few years, it is still true that the

primary evil that Rule 3.800 is neant to correct is that of a
sentence that exceeds the statutory maxi num and there are very

11



few alternate clains that fall within the illegality
contenpl ated by Rule 3.800(a). As this Court stated in Wight v.
State, 911 So. 2d 81, 83-84 (Fla. 2005):

Since Davis, we have found few other clains
that come within the illegality contenpl ated
by the rule. Mack, 823 So. 2d at 751
(hol ding that when a defendant not initially
sentenced a a habitual offender is given
habi t ual of fender status upon resentencing,
and the error is apparent on the face of the
record, the sentence is illegal and subject
to a rule 3.800(a) challenge); Bover v.
State, 797 So. 2d 1246, 1247 (Fla. 2001)
("Where the requisite predicate felonies
essenti al to qualify a defendant for
habi tual i zati on do not exist as a matter of
law and that error is apparent fromthe face
of the record, rule 3.800(a) can be used to
correct the resulting habitual offender
sentence."); Carter, 786 So. 2d at 1180
(hol ding that a habitual offender sentence
is illegal when the habitual of f ender
statute in effect at the tinme of the crinme
prohibited a court from inposing habitual
of fender status); Mancino, 714 So. 2d at 433
(holding that a sentence can be chall enged
under rule 3.800(a) "if the record reflects
that a defendant has served tinme prior to
sentencing on the charge,” and the sentence
"does not properly credit the defendant with
time served"); Hopping v. State, 708 So. 2d
263, 265 (Fla. 1998) ("Where it can be
determ ned w thout an evidentiary hearing
t hat a sentence has been unconstitutionally
enhanced in violation of the double jeopardy
clause, the sentence is illegal and can be
reached at any tine under rule 3.800.").
Hence, while the illegality contenpl ated by
the rule may be invoked at any tinme, even

after the illegal sentence has Dbeen

erroneously affirmed on appeal , t he

illegality must be of a fundanental nature.
* * *

12



While it is not the only evil of illegality
contenplated by rule 3.800, we noted in
Davis that it was this fundamental concern
to correct a sentence in excess of the |ega
maxi mrum that provided the primry exanple
for the rule's policy of providing unlimted
time to challenge a wongful inprisonnment.
Davis, 661 So. 2d at 1196.

Based on this Court’s jurisprudence, the State would first
point out that Petitioner's sentence in the instant case was
I egal in the sense that there was no allegation it exceeded the
statutory maximum for the crime of which Petitioner was
convicted. Nor does Petitioner's sentence constitute one of the
other illegalities contenplated by Rule 3.800(a). That is, the
mere allegation of a conflict between the oral and witten

sentence does not automatically state a prima facie case that a

sentence is illegal. As the Fourth District recognized in
Canpbell, 718 So. 2d at 886, the rule that the ora

pronouncenent of the sentence that controls on the event of a
di screpancy between the oral pronouncenment of the sentence and
the witten sentence is found in the Florida Rules of Crim nal
Procedure, not the Florida Statutes or the state or federal

constitutions. See also, Muddox v. State, 760 So. 2d 89, 104

(Fla. 2000)(determ nation that oral inposition of sanctions
shoul d control over later contrary witten orders is nerely a
“judicial policy”).

If there was an error in the sentence, it was caused by

13



nonconpliance with a procedural rule and therefore did not
result in an illegal sentence. It is well worth noting that
al though the rules of crimnal procedure in this State require
t he or al pr onouncenent to control over the witten
pronouncenent, it could just as easily be the other way around,
as in juvenile cases where juvenile procedure does not require
the court to pronounce the disposition in court. NC .
Ander son, 837 So. 2d 425 (Fla. 4'" DCA 2002). Clearly, there is
no true due process concern in permtting a witten sentence to
control over the oral pronouncenment since the court is required
to serve counsel for the parties with a copy of the witten
sentence and any errors contained therein my easily be
corrected by use of Rule 3.800(b), for exanmple. In fact, in
Maddox, 760 So. 2d at 104, this Court noted that Rule
3.800(b)(2) was intended to resolve any due process concerns
regarding notice and an opportunity to object to the witten
sentence. Consequently, the Fourth District did not err in
affirmng the summary denial of Petitioner's Rule 3.800(a)
motion as the nere failure to conply with a rule of crimnal
procedure did not automatically equate to a claimof statutory
or constitutional dinension so serious as to result in an
illegal sentence.

Admttedly, this Court has previously found that the

14



al l egation that a sentence that was increased upon resentencing
in violation of the Double Jeopardy Clause may state a facially
sufficient claimfor Rule 3.800(a) relief even if the sentence
does not exceed the maxi mum all owable for the crinme. Hopping v.
State, 708 So. 2d 263, 265 (Fla. 1998). However, the record does
not denonstrate that Petitioner's sentence was entered in

violation of double jeopardy principles; there was no “re-
sentencing” in the instant case.

I n Hoppi ng, the defendant m stakenly thought his sentence
was erroneous so he filed a Rule 3.800(a) notion to correct the
sentence and the trial court responded with an order that had
the practical effect of doubling Hopping s sentence. Hopping
filed a second Rule 3.800(a) notion seeking to correct the
doubling. This Court found that a sentence that was increased
upon resentencing in violation of the Double Jeopardy Cl ause
constituted an illegal sentence in that it exceeded "the maxi mum
period set forth by law for a particular offense w thout regard
to the guidelines.” This Court held that "where it can be
determ ned without an evidentiary hearing that a sentence has
been unconstitutionally enhanced in violation of the double
j eopardy cl ause, the sentence is illegal and can be reached at

any tinme under rule 3.800." 1d.

Subsequently, in Ashley v. State, 850 So. 2d 1265 (Fla

15



2003), this Court reviewed an express and direct conflict

between the First District in Ashley v. State, 772 So. 2d 42

(Fla. 1% DCA 2000), and the Fourth District in Evans v. State

675 So. 2d 1012 (Fla. 4'" DCA 1996). The issue, as framed by this
Court, was whether a trial court could bring a defendant back to
court, vacate the sentence inposed, and then resentence himto
what anounted to a nore onerous sentence after the defendant had
al ready begun serving the original sentence. Ashley, 850 So. 2d
at 1266. This Court agreed with the Fourth District’s decision
in Evans and held that, once a sentence has been inposed and the
person begins to serve the sentence, the sentence may not be
i ncreased without running afoul of double jeopardy principles.
I d.

In this case, where Petitioner did not allege in his notion
that he began serving his oral sentence before the witten
sentence was issued, and where the witten sentence actually
appears to have been issued on the sanme day as the oral
sentence, doubl e jeopardy principles do not apply. In Renaud v.
State, 901 So. 2d 1032 (Fla. 4'" DCA 2005), review dismissed, No.
SC05- 1005 (Fla., March 23, 2006)(no notion for rehearing
allowed), the issue was that the witten sentence did not
conport with the oral pronouncenent. In deciding jurisdiction

was inprovidently granted, this Court pointed out that, where

16



the oral pronouncenent and the witten sentencing order were
i nposed at the same hearing, there was no double |jeopardy
violation. This was based on the reasoning that the petitioner
had not yet begun serving the oral sentence before the witten
sentence was issued. The Court therefore ruled that Renaud’'s
clai mwas not cognizable in a Rule 3.800(a) notion.

Again, given the Renaud decision and given the instant
record before this Court, it is evident Petitioner has not
sufficiently alleged or denonstrated a double |eopardy
violation. Here, there is nothing to show that the trial court
orally pronounced the sentence, sent Petitioner out to serve it,
brought Petitioner back to court to correct an error, vacated
t he sentence i nposed, and then resentenced himto a nore onerous
sentence, as happened in Ashley. Consequently, as Renaud shows,
Petitioner's notion was facially insufficient and, furthernore,
Petitioner's double jeopardy claim was nmeritless in that the
record did not show the witten pronouncenent was anything other
than a | egal sentence. Hence, Petitioner’s reliance on Hopping
and Ashley is m spl aced.

Here, it is clear that the Fourth District Court of Appeals
properly found that Petitioner was not entitled to relief based
on a nere allegation of a discrepancy between the oral and

witten sentences. Clainms of this nature are not cognizable

17



under Rul e 3.800(a).

This is all the nore true when one considers that the claim
was raised in an unsworn Rule 3.800(a) notion instead of a sworn
3.850 nmotion and that Petitioner failed to attach the necessary
docunments denonstrating his entitlenent to relief. In Erickson
v. State, 760 So. 2d 983 (Fla. 4'" DCA 2000), Erickson appeal ed
the denial of his Rule 3.800(a) notion to allow credit for jail
time. In response, the judge attached a copy of the arrest
warrant in the file showng Erickson had been arrested over
three nonths after the date alleged in the notion and supporting
the judge's conclusion Erickson had been awarded all the
necessary credit. On appeal, Erickson supplied the appellate
court with a copy of a second arrest warrant supporting his
nmotion. This second warrant was not part of the court file and
was never presented to the lower court judge. The Fourth
District ruled that the judge had properly denied Erickson’s
moti on because the judge had been limted to the materials
originally in the court file.

In this case, as in the Erickson case, the judge was |imted
to the materials that were already in the court file.
Apparently, Petitioner never bothered to ascertain whether the
sentenci ng hearing transcript had ever been transcribed and was

part of the court file before he asserted in his, conveniently,

18



unsworn notion that the error was apparent on the face of the
transcri pt of the sentencing hearing. Gven that Petitioner was
relying on a transcript which had never been nmade a part of the
record, Petitioner should have ordered it and attached it and/or
ot her rel evant docunentation supporting the claimto his notion.
Wthout attachments, all the court had to work with were unsworn
al l egations which were not supported by the extant record.
Consequently, the trial court properly denied Petitioner's claim
based on the then extant record.

Nor was the trial court required to order the sentencing
hearing transcribed in order to attach it to his order of
denial. As the Fourth District noted in the instant case, Rule
3.800(a) does not require attachnents, in sharp contrast to Rule
3.850 which expressly does require attachnents.

Moreover, it is well worth noting that the Second District

ruled in Wllianms v. State, 705 So. 2d 1032 (Fla. 2d DCA 1998),

that where a determnation of the substance of the oral
pronouncenent is not of record and requires the transcription of
t he proceedi ngs, such a matter may only be resolved by resort to
Rule 3.850. In other words, in reviewing a Rule 3.800(a) notion

a trial court is not required to order transcripts in an effort
to substantiate or refute a novant’s cl ai ns.

For all the foregoing reasons, the State once again submts

19



this Court rnmust affirmthe decision of the Fourth District Court
of Appeal in the instant case and di sapprove the decisions of

the First District Court of Appeal in Fitzpatrick, the Second

District in Watts, and the Fifth District in Berthiaune.

20



CONCLUSI ON

WHEREFORE, based on the foregoing argunents and the
authorities cited therein, Respondent respectfully requests this
Court affirm the decision of the Fourth District Court of
Appeal .
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