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PRELI M NARY STATEMENT

Appel l ant, Leroy Pooler, was the defendant at trial and

will be referred to as the “Defendant” or *“Pooler”. Appel | ee,
the State of Florida, the prosecution below will be referred to
as the “State”. References to the records wll be as follows:

1. Direct appeal in case nunber SC6087771 - "R’

2. Postconviction in case nunber SC05-2191 - “PC
Any suppl enental records wll be designated by an “S or
transcripts will be by the synmbols “SRvol.]” or “ST[vol.]”, and
to the Appellant’s brief will be by the synbol “1B", followed by

t he appropri ate page nunber(s).

STATEMENT OF THE CASE AND FACTS

On February 23, 1995, Leroy Pooler (“Pooler”) was indicted
for the January 30, 1995 first-degree mnurder of Kim Brown,
attenpted first-degree nurder of her brother, Alvonza Col son,
and arned burglary of their apartnent. Trial commenced on
January 9, 1996 and the jury returned on January 17, 1996 with a
guilty verdict for all counts. (R 19 1320-23). Fol | owi ng the
penalty phase, Pooler received the death penalty for the first-
degree murder of Kim Brown and life sentences for the attenpted
first-degree nurder and arned burglary counts to be served
concurrently. (R 4 697-702, 727-36).

In his initial direct appeal brief, Pooler raised fifteen



issues.! Al were rejected by this Court and the convictions and

sentences were affirned. Pooler v. State, 704 So. 2d 1375, 1377

(Fla. 1997). The United States Suprene Court, on COctober 5,

1998, denied Pooler’s petition for wit of certiorari in which

1 - The trial court erred in taking no action regarding

the prosecution coment during voir dire on Appellant’s

presunption of innocence; Il - The trial court erred in failing
to instruct the jury on the felony nurder theory in Count Il of
the indictnent charging attenpted first-degree nurder with a
firearm of Alvonza Colson; I1Il -The trial court erred in its
finding that the capital felony was especially heinous,
atrocious, and cruel; 1V - The trial court erred by finding the

prior violent felony aggravating factor, where the only other
convictions of prior violent felonies were contenporaneous to
the homcide conviction; V - Death is not proportionately
warranted in this case; VI - The trial court erred in rejecting
the mtigating circunstances in section 921.141(6)(f) of the
Florida Statutes where it was established that Appellant’s
capacity to appreciate the crimnality of his conduct or to
conform his <conduct to the requirenments of the |aw was
substantially inpaired; VIl - The trial court erred in rejecting
the mtigating circunstances in section 921.141(6)(e) of the
Florida Statutes where it was established that Appellant Acted
under extrenme duress at the tinme of the offense; VIII - The
trial court erred in rejecting the non-statutory mtigating
factor that Appellant had a good jail record and has shown an
ability to adapt to prison life; IX - The trial court erred in
rejecting the non-statutory mtigating factor that Appellant was

of low normal intelligence; X - The trial court erred in
rejecting the non-statutory mtigating factor that Appellant is
rehabilitable; XI - The trial court erred in rejecting the non-
statutory mtigating circunstance that the homcide was the
result of a heated donestic dispute; XIl - The trial court erred
in rejecting the non-statutory mtigating factor that Appellant
is unlikely to endanger others and will adopt well to prison

XIll - Appellant is being denied due process and a full and fair

appell ate review due to an inconplete appeal record; XIV - The
trial court erred in departing from the guideline sentence in
Counts Il and Ill wthout a contenporaneous departure order; XV
- Florida s death penalty statute is unconstitutional



he raised three questions.? Pooler v. Florida, 525 U.S. 848

(1998).

On Septenber 17, 1999, Pooler filed a shell notion for
postconviction relief which, on Novenmber 1, 1999 was denied
summarily (PC. 1 1-22, 53-59). Subsequently, by agreenent of the
parties, the order denying the npbtion was vacated, and on
January 13, 2000, Pooler was given additional tinme to file an
anended notion pursuant to Florida Rule of Crimnal Procedure
3.850. (PC. 1 65-68) He filed, on March 13, 2000, an anended
nmotion to which the State responded. (PC.1 72-237). On June 28
2000, the trial court® conducted a Case managenent Conference at
which the State agreed to an evidentiary hearing on Cains I,
1, and VI, but asserted summary denial was proper for the

bal ance of the <clains as they were Ilegally insufficient,

2 Pooler’s issues were: (1) By elimnating the option of a
sentence of life wthout parole for the reason set forth in its
sentencing order, the trial court in affect inposed a nmandatory
death sentence on petitioner; (2) Florida failed to genuinely
narrow the class of nurderers eligible for the death penalty
through the felony nurder aggravating circunstances; (3) The
death penalty inposed upon Petitioner is not proportional to the
penalty inmposed in simlar cases where the defendant was
sentenced to life in prison

3 Judge Broom presided over the trial and sentenced Pool er
to death. Following the hearing pursuant to Huff v. State, 622
So. 2d 982 (Fla. 1983) was held, and evidentiary hearings were
scheduled on two occasions before Judge Broom however, they
were cancelled to allow defense counsel to contenplate Pooler’s
conpetency and to permt the filing of a supplenental claim
Fol l owi ng Judge Broomis retirenent, Judge Stern was appointed,
but |ater was replaced by Judge LaBarge.




procedurally barred, neritless, or refuted from the record as
provided in the State’s My 5, 2000 Response. (PC. 2 239-553;
PC. 17 21-58). An evidentiary hearing was granted on Cains I,
Il, and VI. (PC. 4 670; PC. 17 48).

Subsequently, on Septenber 20, 2002, Pooler sought a stay

of the proceedi ngs based on Atkins v. Virginia, 122 S. C. 2428

(2002) and Ring v. Arizona, 122 S.Ct. 2428 (2002), to which the

State objected. (PC. 4 657-70). Novenber 8, 2002, Pooler filed a
suppl enental claim asserting his conviction and death sentence
were obtained in violation of Ring. (PC. 4 671-76). On June 4,
2003, the State responded to the Ring claim (PC 4 679-91, 722-
37).

At this tinme, Pooler’s counsel was investigating conpetency
i ssues, and the case was continued. (PC 4 692-99, 702-06; PC 5
865). On Novenber 12, 2003, Pooler’s counsel noved to have his
client’s conpetency determ ned, and the court entered an agreed
order on Decenber 16, 2003, appointing experts to exam ne
Pool er. (PC. 4 702, 704-07). A conpetency hearing was held on
Novenber 12, 2004, and based upon consideration of the reports
of the appointed nental health experts, Drs. Spencer and
Brannon, and representation of Pooler’s counsel, an order was
entered on Novenber 29, 2004, finding Pooler conpetent. (PC 5
866-67; PC.17 126-129).

On May 16, 2005, an evidentiary hearing was held on



Pool er’s postconviction notion. (PC 4 745-61; PC 18 150-372)
The court received post-hearing nenoranda from the parties
addressed to the issues developed at the evidentiary hearing as
well as the outstanding clainms (PC 8 1200-1944; PC. 11 1945-60).
Based wupon the court’s reading of the trial transcript and
considering the evidentiary hearing testinony and evidence, al
pending clainms were resolved on Novenber 4, 2004, with the entry
of a witten order denying relief. (PC 11 1961-2006; PC 12
2010- 55). On Novenber 21, 2005, Pooler filed his notice of
appeal . (PC. 12 2007-08).

The facts, relevant to the <crimnal conviction and
sentences, were found by this Court on direct appeal aa follows:
Leroy Pool er was convicted of first-degree nurder for
the shooting death of his ex-girlfriend, Kim Wight
Br own. He also was convicted of burglary and
attenpted first-degree nurder with a firearm The
facts supporting these convictions are as follows. On

January 28, 1995, Carolyn d ass, a long-tinme
acquai ntance of Kim Brown, told her that Pooler had

said he was going to kill her because if he could not
have her, no one else would. (Evi dence showed t hat
Kim Brown had begun seeing another man.) Two days

| ater, Pooler knocked on the front door of the
apartnent where Kim and her younger brother, Alvonza

Colson, lived wth their nother. Seeing Pool er
t hrough the door wi ndow, Kimtold himthat she did not
want to see him anynore. Al vonza opened the door

hal fway and asked Pool er what he wanted but would not
let himin. Wen Pooler brandished a gun, Alvonza | et
go of the door and tried to run out the door, but he
was shot in the back by Pooler. Pooler pulled Al vonza
back into the apartnent by his leg. Kimbegged Pool er
not to kill her brother or her and began vomiting into
her hands. She suggested they take Alvonza to the
hospital. Pooler originally agreed but then told



Alvonza to stay and call hinmself an anbul ance while
Pooler left with Kim However, rather than follow
Pool er out the door, Kim shut and |ocked it behind
hi m Alvonza told Kim to run out the back door for
her life while he stayed in the apartnent to call for
an anbul ance. When he discovered that the tel ephone
wi res had been cut, he started for the back door, just
as Pool er was breaking in through the front entrance.

Pooler first found Alvonza, who was hiding in an area
near the back door, but when he heard Kim yelling for
hel p, he left Alvonza and continued after Kim When
he eventually caught up wth her, he struck her in the

head with his gun, causing it to discharge. In front
of nunerous w tnesses, he pulled her toward his car as
she screaned and begged himnot to kill her. \Wen she

fought against going in the car, Pooler pulled her
back toward the apartnment building and shot her
several tines, pausing once to say, "You want sone
nor e?" Kim had been shot a total of five tinmes,
i ncluding once in the head. Pool er then got into his
car and drove away.

The jury recommended death by a vote of nine to three.
The trial court found the follow ng aggravators: (1)
that the defendant had a prior violent felony
conviction (contenporaneous attenpted first-degree
murder of Alvonza); (2) that the nurder was committed
during the commission of a burglary; and (3) that the
nmur der was heinous, atrocious, or cruel. The trial
court found as statutory mtigation that the crinme was
commtted while Pooler was under the influence of
extreme nmental or enotional disturbance, but gave that

finding little weight. The court found the follow ng
pr oposed statutory mtigators had not been
est abl i shed: (1) t he def endant' s capacity to

appreciate the crimnality of his conduct or to
conform his conduct to the requirenents of the |aw was
substantially inpaired; (2) the defendant acted under
extreme duress or under the substantial dom nation of
anot her person; and (3) the defendant's age (he was
47) .

As nonstatutory mtigation, the trial court found the
def endant's honorable service in the mlitary and good
enpl oynent record, as well as the fact that he was a
good parent, had done specific good deeds, possessed



certain good characteristics, and could be sentenced
to life wthout parole or consecutive life sentences.

The only mtigator given considerable weight was
Pooler's honorable mlitary service; the others were
given sonme to little weight. The trial court
expressly rejected as unestablished nonstatutory
mtigation that Pooler has a good jail record and an
ability to adapt to prison life; that he has |ow
nor mal intelligence; t hat he has nental heal t h
problens; that he is rehabilitable; that the hom cide
was the result of a heated donestic dispute; and that

he is unlikely to endanger others and will adapt well

to prison. Concluding that each of the three
aggravators st andi ng alone would out wei gh t he
mtigating evidence, the court sentenced Pooler to
deat h.

Pooler v. State, 704 So. 2d 1375, 1377 (Fla. 1997).

At the My 16, 2005 evidentiary  hearing, Pool er’ s
postconviction <claims were conbined into two issues: (1)
i neffective assistance of guilt phase counsel for failing to
investigate and present an intoxication defense (2) ineffective
assi stance of penalty phase counsel for failing to investigate
and present mtigating factors and for failing to obtain and
prepare nental heal th professionals. At the evidentiary
heari ng, Pooler called Don Carpenter (private investigator for
postconvi ction counsel), Mchael Salnick, Esq. (trial counsel),
Marvin Jenne (private investigator for trial counsel), Detective
Al onso, and Dr. M chael Brannon (psychol ogist).

M chael Sqal nick (" Sal nick”), Pooler’s trial counsel
testified that he considered an intoxication defense, but could

not ethically present it because there was no evidence Pooler



was intoxicated at the time of the crime. Additionally, Salnick
expl ai ned that Pool er was adamant that he would not agree to any
def ense which required admtting to shooting Kim Brown (“Kini).
(PC. 18 198). Salnick testified that he had seen Detective
Alonso’s (“Alonso”) report which noted that Pooler had stated
being relieved of his cash after passing out from intoxication
the night before the killing (PC 14-Defense Exhibit 4; PC 18
178-86, 197-99, 205-08, 236-37)* No evidence was presented at
the evidentiary hearing that Pooler was actually drunk at the
time of the shooting or that he agreed to adnmit to shooting Kim
According to Salnick, “[Carolyn d ass] heard him (Pool er) nmake a
threat to the victimat a tinme when he was drinking, not that he
was drinking at the tinme of the incident.” (PC 18 224-25). It
was Sal nick’ s testinmony that he discussed possible defenses with
Pool er. Sal nick explained that the voluntary intoxication
defense was rejected for two reasons: (1) there was no evidence
to support a claim that Pooler was drunk at the time of the
crime; and (2) Pooler refused to adnmit to shooting Kim (PC. 18
178-86, 197-99, 205-08, 224-25, 236-37).

The private investigator hired by Salnick, Mirvin Jenne

(“Jenne”), did not recall seeing Alonso’s report, but Jenne

“ As Sal nick recalled, Pooler explained that he had been in
a car with a prostitute and fell asleep because he was drunk.
When he awakened, his noney was gone and he drove to the police
station to report the incident. (PC 18 178-86, 197-99, 236-37).



testified at the evidentiary hearing that Pooler was able to
recall specifics about the day of the nurder. (PC 18 255-58).
Jenne also did investigation into Pooler’s background for
mtigation. Salnick hired Jenne, an experienced private
investigator with capital experience, and asked him to find
anything and everything on Pooler. This was corroborated by
Jenne. (PC. 18 235-36, 259-61, 274-78).

Toward this endeavor, Jenne spoke to Pooler on nunerous
occasions, traveled to Louisiana to interview famly nenbers,
and sent letters for background docunentation to verify and
support what Pooler was disclosing to his defense team
Al t hough Jenne was unsuccessful in obtaining Pooler’s school
records, Salnick was given corroboration from the famly that
Pool er graduated from high school and was honorably discharged
fromthe mlitary after serving in Vietnam (PC 18 216-24, 227-
29, 260-68, 276-82). Additionally, friends and co-workers of
Poll er were contacted for mtigation information. (PC 18 228- 30,
276- 82) .

In addition to this lay testinony, Salnick secured the help
of or called to testify nental health experts who had exam ned
Pool er, Doctors Levine, Desorneau, Arnstrong, and Al exander
(R 19 1376, 1412; R 20 1454, 1483). Salnick’s strategy was to
rely upon the nental health experts who did the conpetency and

psychol ogi cal eval uati ons. Wiile Salnick noted that a full



psychol ogi cal eval uation nay be inportant, he added such depends
on the penalty phase presentation and the chosen defense
strategy. In this <case, Salnick was presenting Pooler’s
favorabl e characteristics given the corroborated evidence he had
avai l able. (PC. 18 209-16). He showed that around the tine of
the crime, Pooler was diagnosed with depression, had been put on
suicide watch, and that these factors were noted by court
appoi nted experts and/or State hired jail doctors who, Salnick
believed, would hold nore sway with the jury than defense hired
experts. (PC. 18 230-33).

In response to the suggestion he should have presented
evi dence of intoxication during the penalty phase, Sal nick noted
he wused intoxication to his advantage. He successfully
precluded the State from obtaining an instruction on the cold
cal cul ated, and preneditated (“CCP”) aggravating factor arising
from Pooler’s earlier threat to kill Kim because Pool er had been
drinking when he reported the threat to Carolyn dass a week
before the murder. (PC 18 2020-03, 224-25; R 20 1529, 1670).

Dr. Bannon, Pooler’s postconviction nmental heath expert,

found that Pooler could appreciate the crimnality of his

conduct at the tinme of the crinme. The doctor refused to find a
Post Traumatic Stress Disorder at this tine. (PC 18 350-51). As
mtigation, he offered: (1) neurological danmage/functioning

based upon alleged head trauma/injuries as supported by Dr.
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Levine’'s evaluation/report; (2) confabulation; (3) borderline
Q@ and (4) al cohol abuse. (PC. 18 335-45, 350-51).

The court considered the evidence and trial record before
denying relief on the claim counsel was ineffective for failing
to present an intoxication defense. It was the court’s

concl usi on:

The evidence did not support a voluntary intoxication
defense and the defendant thwarted any possibility of
raising it when he refused to admt to Kim Brown’s
shoot i ng. Li kewi se, wi thout evidence of intoxication
or the defendant’s willingness to adnmit to the crine
charged, there was no basis for seeking a jury
i nstruction on voluntary intoxication.

Def ense  counsel properly investigated the case,

reviewed the evidence, considered how such evidence

i npacted the case, and devel oped a strategy consi stent

with the evidence, and after consultation with his

client. Such actions fall within the w de range of

prof essional representation as defined in Strickland

[v. Washington, 466 U S. 668 (1984)]. The def endant

failed to denonstrate either deficient perfornmance or

prejudice arising from the investigation and strategy

t aken by counsel .

(PC. 11 1980).

Simlarly, the court rejected the claim of ineffectiveness
arising fromthe penalty phase investigation and strategy. The
court noted that Pooler’s present argunent that he should have
been cast in a “bad’” instead of “good” Ilight was in direct
contrast to the strategy defense counsel followed and was not a
proper basis to challenge counsel. (PC 11 1981). Additionally,
the court found that Salnick’s investigation was reasonable

having hired nental heath experts and utilized an experienced
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private investigator to obtain background information on Pool er

by traveling to Louisiana to neet with famly nenbers and to
seek supporting docunentation. The strategy to present Pooler

in a positive light was found, by the court, to be supported by
the famly and friend, thus, rejecting prejudice arising from
counsel’s failure to obtain the mlitary and enpl oynent records.

(PC. 11 1982-83). The court credited Salnick’s use of Pooler’s

i ntoxication a week before the crime to preclude the State from
arguing CCP in spite of Pooler’s prior threats to kill Kim
Brown. (PC.11 1983).

Subsequently, the court rejected the remaining clains which
were not the subject of the evidentiary hearing. In so doing,
the court made findings of fact, and legal conclusion all
supported by the record and case law. (PC. 11 1984-2006). This

appeal foll owed.
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SUMVARY OF THE ARGUMENT

| ssue | - The court’s findings that counsel considered an
intoxication defense but rejected it for l|ack of evidence as
well as Pooler’s decision not to admt to the killing are
supported by substantial, conpetent evidence. Further the

finding of lack of prejudice under Strickland is supported by

t he | aw.

| ssues Il and VI - The court properly resolved factual

issues and applied the law in determ ning counsel effectively
represented Poller during the penalty phase.

| ssue Il - Poolers assertion that the court erred in not
finding mtigation is procedurally barred and without nerit.

|ssues IV, V, and VII - A procedural bar was applied

properly where Pooler was raising clains of trial error

regarding jury instructions and prosecutorial argunents.

| ssue VIII - The court correctly denied the claim of

cunul ative error due to the inadequate pleading and because
“trial errors” are procedurally barred.

| ssue | X - Pooler failed to present a valid ground for
juror interviews.

| ssue X - The claim of ineffective assistance for failing
to present a forensic expert to testify about the length of tine
it took the victim to die in order to refute HAC is legally

insufficient and without nerit.
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|ssue XI - Pooler’s challenge to trial court error in
adm tting gruesone phot ogr aphs was deni ed properly as
procedural ly barred and neritless.

| ssue XII - Pooler is not innocent of the death penalty.

| ssue XIIl - Pooler’s claim that the death penalty is

unconstitutional is procedurally barred and neritless.
| ssue XIV - The challenge to Florida’s death penalty under

Ring v. Arizona was deni ed properly.
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ARGUVENT
| SSUE |

THE COURT'S REJECTION OF THE CLAIM OF | NEFFECTI VE

ASSI STANCE FOR FAILING TO PRESENT A VOLUNTARY

| NTOXI CATION DEFENSE AT TRIAL |S SUPPORTED BY THE

RECORD (rest at ed)

It is Pooler’s position that the trial court erred in
rejecting his <claim of ineffective assistance of counsel.
Pool er asserts that there was evidence he was grossly
intoxicated at the time of the killing and that counsel was
ineffective in not investigating and presenting a voluntary
i nt oxi cati on defense. In support of this claim below, he
pointed to Detective Frank Alonso’s police report, the trial
testinony of Carolyn G ass that she had seen Pooler drinking a
week before the nmurder, and letters by Pooler’s nephews, Brian
Weaver, and Darren Warren, in which they allege Pooler had been
drinking large quantities of al cohol days before Kinis shooting.
Pooler adds to this list by citing to Dr. Mchael Gutman’s
January 27, 2000 report. (1B 27).

Clains of ineffective assistance of counsel are governed by

Strickland v. Wshington, 466 U S. 668 (1984). This was

recogni zed by the trial court. Contrary to Pooler’s position

and reliance upon Francis v. Spraggins, 720 F.2d 1190, 1195
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(11th Gir. 1983),° the court properly resolved evidentiary
matters, supported its findings with conpetent, substantial
evi dence, and applied the appropriate |aw This Court should
affirm

The standard of review for ineffectiveness clains follow ng
an evidentiary hearing is de novo, wth deference given the
trial court’s factual findings. “For ineffective assistance of
counsel clainse raised in postconviction proceedings, t he
appel late court affords deference to findings of fact based on
conpetent, substanti al evidence, and independently reviews
deficiency and prejudice as mxed questions of |law and fact.”

Freeman v. State, 858 So.2d 319, 323 (Fla. 2003).

... we review the deficiency and prejudice prongs as
"m xed questions of law and fact subject to a de novo

review standard but ... the trial court's factual
findings are to be given deference. So long as the
[trial court's] decisions are supported by conpetent,
substantial evidence, this Court wll not substitute
its judgnent for that of the trial court on questions
of fact and, likewise, on the credibility of the

wi tnesses and the weight to be given to the evidence.

® Pooler’s reliance upon Francis is misplaced. In Francis,
the question was whether counsel was ineffective in conceding
his client’s guilt where the defendant had plead not guilty and
had taken the stand to profess innocence. Here, Pooler’s
counsel investigated the defense his client now clainms should
have been offered, but rejected it based on | ack of evidence and
his client’s refusal to admt he was the shooter which is
required in order to proceed with a voluntary intoxication
def ense.

16



Arbel aez v. State, 898 So.2d 25, 32 (Fla. 2005).°

For a defendant to prevail on an ineffectiveness claim he
must establish (1) ~counsel’s representation fell below an
obj ective standard of reasonabl eness, and (2) but for counsel’s
deficiency, there is a reasonable probability the result of the

proceedi ng woul d have been different. Strickland, 466 U S. 688-

89.

First, the defendant nmust show that counsel's
performance was deficient. This requires show ng that
counsel made errors so serious that counsel was not
functioning as the "counsel"” guaranteed the defendant
by the Sixth Amendnent. Second, the defendant nust
show that the deficient performance prejudiced the
def ense. This requires show ng that counsel's errors
were so serious as to deprive the defendant of a fair
trial, a trial whose result is reliable. Unl ess a
def endant makes both showi ngs, it cannot be said that
the conviction or death sentence resulted from a
breakdown in the adversary process that renders the
result unreliable.

Valle v. State, 778 So.2d 960, 965 (Fla. 2001). At all tines,

the defendant bears the burden of proving not only counsel’s
representation fell bel ow an obj ecti ve st andard of
reasonabl eness, and was not the result of a strategic decision

but also actual and substantial prejudice resulted from the

deficiency. See Strickland, 466 at 688-89; Ganble v. State, 877

So.2d 706, 711 (Fla. 2004).

® See Reed v. State, 875 So.2d 415 (Fla. 2004); Davis V.
State, 875 So.2d 359, 365 (Fla. 2003); State v. Ri echmann, 777
So. 2d 342 (Fla. 2000); Sins v. State, 754 So. 2d 657, 670 (Fla.
2000) .

17



In Davis v. State, 875 So.2d 359, 365 (Fla. 2003), this

Court reiterated that the deficiency prong of Strickland
requi res the defendant establish counsel’s conduct was “outside
the broad range of conpetent performance under prevailing

prof essional standards.” (citing Kennedy v. State, 547 So.2d

912, 913 (Fla. 1989). Wth respect to performance, “judicial
scrutiny nust be highly deferential;” “every effort” nmust “be
made to elimnate the distorting effects of hindsight,”
“reconstruct the circunstances of counsel's chall enged conduct,”
and “evaluate the conduct from counsel's perspective at the

time.” Strickland, 466 U. S. at 689; Davis, 875 So.2d at 365. In

assessing the claim the Court nust start from a “strong
presunption that counsel’s conduct falls within the w de range

of reasonabl e professional assistance.” Strickland, 466 U S. at

688-89 (citation omtted). The ability to create a nore
favorable strategy years later, does mnot prove deficiency. See

Patton v. State, 784 So. 2d 380 (Fla. 2000); Cherry v. State,

659 So. 2d 1069 (Fla. 1995). Mor eover, "[c]lainms expressing

nere di sagr eenent with trial counsel's strat egy are

insufficient." Stewart v. State, 801 So.2d 59, 65 (Fla. 2001).

“A court considering a claim of ineffectiveness of counsel need
not make a specific ruling on the performance conponent of the
test when it is clear that the prejudice conponent is not

satisfied.” Maxwell v. Wiinwight, 490 So.2d 927, 932 (Fl a.
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1986) . From Wllians v. Taylor, 529 US. 362 (2000), it is

clear the focus is on what efforts were undertaken and why a
specific strategy was chosen over another. I nvestigation (even
non- exhaustive, prelimnary one) is not required for counsel
reasonably to decline to investigate a Iline of defense

t horoughly. See Strickland, 466 U S at 690-91 (stating

“[s]trategic choices nade after |ess than conplete investigation
are reasonable precisely to the extent the reasonable
pr of essi onal j udgnent s support t he limtations on
i nvestigation.”).
In denying relief on this point, the trial court reasoned:
The evidence presented during the May 16, 2005 hearing
established that trial counsel M chael Sal ni ck
(“Sal nick”) considered an intoxication defense, but
did not present it because: (1) there was no evidence
that the defendant was intoxicated at the time of the
crimes, and (2) the defendant was adanmant about not
presenting any defense which required that he admt
shoot i ng Ki m Br own.
(PC. 11 1967). This was based on the trial court’s recognition
that Detective Alonso (“Alonso”) had nmet with Pooler just tw to
three hours before the nurder. Al t hough Pooler snelled of
al cohol, Alonso did not find Pooler inebriated; Pooler did not
act drunk, his speech was not slurred, he was attentive, and
gave an exact accounting of the noney taken from him  Further,

as observed by Alonso, Pooler was able to drive. (PC 11 1967-

68) .
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The trial court also considered Carolyn dass’ re-direct
exam nation from the trial where she reported that Pooler had
been drinking all day the Sunday before the nurder and woul d
ook up at the victims apartnment stating he would kill all
inside. (PC 11 1969; R 1145). Also, the court noted the
handwitten statenents by Pooler’s nephews, Darren and Brian
Warren (“Darren” and “Brian”), where in Darren reported |iving
with Pooler in the summer of 1994 after and that his uncle,
since his return from Vietnam was noody and started drinking.
Darren wote that Pooler experienced flashbacks to the war.
(PC. 11 1969). Simlarly, Brian's February 29, 2000 statenent
noted that in 1994 and early 1995 he would visit Pooler in West
Pal m Beach. At this time Pooler was “drinking heavily” -
drinking to the extrenme - and woul d becone violent and unable to
control his tenper. Like his brother, Brian reported that
Pool er seenmed to be suffering from flashbacks to Vietnam  \Wen
i ntoxi cated, Pooler would threaten to kill Kim Brown and on the
day of the nurder, Pooler called Brian to report that Kim had
been killed, but did not recall what had happened. Bri an
t hought Pool er seened to be drunk. (PC 11 1970-71).

The trial court’s order provide that before developing a
defense strategy, Salnick had hired a private investigator,
Marvin Jene (“Jenne”), wth whom he had worked on all his

significant cases and that he had tasked Jenne wth finding
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anything and everything he could about Pooler. (PC 11 1971).
The court also found that although Jenne had not read Detective
Alonso’s report, Salnick had and given Salnick’s testinony, the
report did not support the intoxication defense. The report
i ndi cated that Pooler was intoxicated at 3:00 a.m, but had been
sl eeping for some three, alnost four hours before reporting his
theft to Dectective Al onso. Further, Salnick did not want the
jury to know that Pooler had been with a prostitute just six
hours before he killed Kim (PC. 11 1972-73; PC. 18 236-37). Also
noted in the court’s order were the facts that Sal nick discussed
the contents of Detective Alonso’s report with Pooler and that
such showed that sonme five to six hours passed between the tine
Pool er reported being drunk and the killing. During a portion
of this time, Pooler was sleeping off the alcohol he had
consuned. (PC 11 1973).
The court found:
After considering Detective Alonso’s report, the

statenents provided by Brian and Darren Warren, and
the testinony provided by Carolyn dass as deposition

and trial, Sal nick concluded that these nerely
indicated that the defendant had been drinking
sonetinme before the nurder, not t hat he was
intoxicated at the tinme of the nurder. In fact,

Detective Alonso’'s report did not indicate that the
defendant was intoxicated a few hours before the
mur der . As noted by Sal nick, the defendant told him
that he had fallen asleep. (PCRT 56-57). Simlarly,
the deposition and trial testinony of Carolyn d ass
nmerely indicated that on January 23, 25, or 29, 1995,
approxi mately a week before the nurder, the defendant
was drinking and threatening to kill Kim Brown. (ROA
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T 1129-1145). As noted by Sal nick during the nmay 16,

2005 evidentiary hearing: “[Carolyn G ass] heard him
[ defendant] nake a threat to the victimat a tinme when
he was drinking, not that he was drinking at the tine
of the incident.” (PCR-T 76).

Mor eover, t he effecti veness of a vol untary

i ntoxication defense in the instant action was further

di m ni shed by the fact that the defendant was able to

recall specific details about the day of the nurder.
(PC. 11 1973-74). The court credited Jenne’'s testinony for
supporting the fact Pooler explained in great detail the events
leading up to and during, and after the crine. (PC 11 1974,
PC. 18 282-84). It was the court’s conclusion that “[t]he record
is abundantly <clear that Salnick was aware of a possible
i ntoxication defense, that he considered it carefully after
discussing it with his client, and that based on the nerits of
the defense, he made a strategic decision to not pursue it.”
(PC. 11 1976).

Conti nuing, the court also determ ned that Pool er woul d not
permt Salnick to present a defense which required an adm ssion

to the shooting of KimBrown. (PC. 11 1976). The court opined:

The defense strategy, as explained by Salnick, was
predi cated upon the fact that at no tinme would the
def endant agree or admit the he shot Kim Brown (PCR-T
31). In fact, Salnick refuted that Jenne even
suggested to himthat the defendant was considering an
i ntoxi cation defense, given the defendant’s strong
position that he would not admt to shooting the
victim (PCR T 58-59). Sal ni ck reasoned: “Wen your
client tells you ‘I'm not going forward wth you
admtting that | shot sonebody,’ you nake a strategic
deci sion based on the infornmation that you have’” (PCR
T 36-37). Salnick further noted:
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It is sonmething worth getting out there, actually, and
finding out — you say there are all these people who
saw himdrink — let’s make sure | answer the question
— you are presumng that all these people saw him
dri nk. ["’mtelling you that | had a client who told
me that he would not have a defense based upon any
adm ssion that he did the shooting; that would have
i ncl uded i nsanity, t hat woul d have i ncl uded
i ntoxi cation; he was not going to permt that, and |

was absolutely, no question, he was very clear on the
fact that that’s what he wanted, and based upon that

information we nmade a strategic decision to proceed
with sufficiency of the evidence.

(PCR-T 49).

... This testinony is borne out in Salnick s menorandum
to the defendant on the eve of trial nenorializing
what he had done on the case and the strategy he
agreed to follow

This shall confirm all that has been done
regarding your case pur suant to our
conversation and neetings. Trial is set to
start Septenber 14, 1995. The plea offer at
this time would avoid you being subject to
the Death Penalty if you plead guilty to
first degree nurder...

We di scussed a defense theory, and | am of
the belief that self-defense wll not be
credi ble before the jury, due to the fact
that none of the physical evidence or |ive
testinony in any way will support it. Your
testinmony would be the only evidence of self
defense. You indicated you did not want ne
to argue to the jury it was second degree
murder or mansl aughter, because that would
tell the jury you did the shooting. When
you, M. Jenne and nyself net this past
week, you agreed that the only viable
defense is sufficiency of the evidence. The
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theory is now sonewhat waekened by the nopst
recent depositions.

Wth sufficiency of the evidence as a
theory, the jury will have to disbelieve the
eyew t nesses, and be convinced that all the
i nconsi stenci es we have di scussed are enough
to either find you not qguilty, or at |east
for a |esser charge. There is no way to
predict.

My opinion would be that if you wanted to
guarantee no electric chair to take the
pl ea. ... We have gone over all of this in
person, but | just wanted you to have this
for your review

(A-Ex. 27 - Defense Evidence 6)

The Florida Suprene Court recogni zed voluntary
intoxication as a defense to first degree nurder in
Reaves v. State, 826 So.2d 932, 0938-39, n.9 (Fla.

2002) . . ..

Thus, in order to claimthat he was too intoxicated to
have fornmulated the necessary specific intent to
commt the crinme, it was necessary for the defendant
to admt to shooting Kim Brown. As noted earlier, the
def endant was adamant about not advanci ng any defense
that required an adm ssion on his part to shooting Kim
Br own. Such unwavering position was critical factor
in counsel’s strategic decision and gave him no choice
but to reject a voluntary intoxication defense and
pursue an alternate theory of defense.

The Florida Supreme Court’s decision in R vera V.
State, 717 So.2d 477 (Fla. 1998), is dispositive of

defendant’'s claim of ineffective assi stance of counsel
on this ground.

This claimis wthout nmerit as to the guilt
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phase. As the State notes, Ml avenda did
not pursue a voluntary intoxication defense
at trial because Rivera maintained his
i nnocence. Beyond the fact that this was
probably a sound tactical decision since
there was no evidence Rivera was intoxicated
at the tinme of the nurder, we have determ ne
t hat “[w hen a defendant preenpts his
attorney’s strategy by insisting that a
different defense be followed, no claim of
i neffectiveness can be made.” Rose v. State,
617 So. 2d 291, 294 (Fla 1993)(quoting
Mtchell v. Kenp, 762 F.2d 886, 889 (11lth
Cir. 1985))....

Rivera, 717 So. 2d at 485 (footnotes onmtted).

In conclusion, the defendant’s claim of ineffective
assi stance of counsel based on trial counsel’s failure
to advance a voluntary intoxication defense fails on

bot h grounds raised. The evidence did not support

a

voluntary intoxication defense and the defendant
thwarted any possibility of raising it when he refused
to admt to Kim Brown’s shooting. Li kewi se, w t hout
evi dence of I nt oxi cation or t he def endant’ s
willingness to admt to the crinme charged, there was
no basis for seeking a jury instruction on voluntary

i nt oxi cati on.

Def ense  counsel properly investigated the case,

reviewed the evidence, and considered how

such

evi dence inpacted the case, and developed a strategy
consistent with the evidence, and after consultation

with his client. Such actions fall within the w de
range of professional representation as defined in
Strickl and. The defendant has failed to denpnstrate

ei ther deficient performance or prejudice arising from

the investigation and strategy taken by counsel.
(PC. 11 1976-80).

These findings of fact are supported by the record,

and the

| egal conclusions conport with the |aw as di scussed below. This

Court should affirmthe denial of postconviction relief.
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In 1995, voluntary intoxication was a recogni zed defense to

first-degree nurder. As noted in Reaves v. State, 826 So.2d

932, 938-39, n.9 (Fla. 2002)

Vol untary intoxication is a separate theory and is
available to negate specific intent, such as the
element of preneditation essential in first-degree
murder. [FN9] In order to successfully assert the
def ense of voluntary intoxication, "the defendant nust
cone forward with evidence of intoxication at the tine
of the offense sufficient to establish that he was
unable to form the intent necessary to comit the
crime charged." Rivera v. State, 717 So.2d 477, 485 n

12 (Fla. 1998) (quoting Linehan v. State, 476 So.2d
1262, 1264 (Fla. 1985)).

FN9. Gardner v. State, 480 So.2d 91, 92 (Fla.1985)
("Voluntary intoxication is a defense to the specific
intent crimes of first-degree nurder and robbery.");
Burch v. State, 478 So.2d 1050, 1051 (Fla. 1985) ("W
explicitly recognized [in Grack v. State, 201 So.2d
706 (Fla. 1967),] that the defense of voluntary
i ntoxication was available to negate specific intent

")
Reaves, 826 So.2d at 938-39, n.9 (enphasis supplied). See

Duf our v. State, 905 So.2d 42, 52 (Fla. 2005); Qcchicone v.

State, 768 So.2d 1037, 1045 (Fla. 2000); Rivera v. State, 717

So.2d 477, 485 (Fla. 1998); Linehan v. State, 476 So.2d 1262

1264 (Fl a. 1985) (opining "voluntary intoxication 1is an
affirmati ve defense and that the defendant nust cone forward
with evidence of intoxication at the time of the offense
sufficient to establish that he was unable to form the intent
necessary to commt the crinme charged").

During the evidentiary hearing, Salnick and his private
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i nvestigator, Jenne , were questioned about their investigation,
consideration, and decisions regarding an intoxication defense.
Sal ni ck expl ained that he had been practicing crimnal |aw for
16 years before taking Pooler’s case and that he had taken all
the necessary death penalty semnars to allow himto represent a
capital defendant. (PC. 18 226-27). Before Pooler’s case,
Salnick had done at l|east five death penalty cases, including
both Duane Omen death penalty cases, however, not all of the
cases required penalty phases. (PC. 18 233-34). As part of his
representation of Pooler, Salnick had an attorney and |aw clerk
working with him in addition to hiring Jenne, and his staff, as
his private investigator. Gven this assistance, Salnick
believed it was appropriate for himto represent Pool er during
bot h phases of the case. (PC 18 222-24).

Bef ore devel oping a defense strategy, Salnick hired Jenne,’
wi th whom he had worked on alnost all of his significant cases,
and directed Jenne to find anything and everything possible
related to Pool er, whether it be good or bad. Jenne and Sal ni ck
were in contact on nmany aspects of the case. As part of his
i nvestigation, Jenne went to Louisiana, including sone very

dangerous parts of the state. (PC 18 235-36). He also utilized

" By 1995, Jenne had been in law enforcenent or private
investigation for 15 years and had been involved with five to
ten death penalty cases with Salnick and other counsel. (PC 18
275-76).
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other private investigators in his office to assist wth
Pool er’s case. (PC 18 276-77).

Al t hough Jenne did not recall seeing Detective Alonso' s
(“Alonso”) report,® Salnick had seen the report and considered
voluntary intoxication as a possible defense. He al so found no
basis to dispute the tinmes contained in the report: (1) 3:00
a.m offense, grand theft; (2) 6:43 a.m to 7:15 a.m report to
pol i ce. The contents of Alonso’'s report were discussed with
Pooler. As Salnick recalled, Pooler explained that he had been
in acar with a prostitute and fell asleep because he was drunk.
When he awakened, his noney was gone and he drove to the police
station to report the incident. Sal nick noted that while the
report indicated that Pooler was drunk at 3:00 a.m, it also
reveal ed Pool er had been sleeping for approxinately three hours
before making his police report. (PC 18 183-84, 236-37). This
Court will recall that the instant crimes occurred between 8:00
a.m and 9:00 a.m that sane norning, thus, Pooler had sone five
to six hours between the tine he self-reported being drunk and
the time of the nurder. (R 1 33; R 15 794; PC. 18 236-37). There

was no testinony or other evidence admtted at the hearing that

8 However, Jenne’'s review of the document during the hearing
revealed that his interest in a voluntary intoxication defense
would not have been “sparked” because the report does not
indicate that Pooler was drunk at the tinme of the crine and
because Palm Beach County juries were not accepting such
defenses, instead they were convicting the defendants.
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Pool er drank between the tinme he reported his theft to Al onso

and the tinme of the nurder.?®

® Wiile Poller points to Dr. Gutman’s January 27, 2000
report (IB 27; PC 16 Defense Exhibit 17), a review of it
establishes that the doctor’s accounting of Pooler’s drinking
canme from Pool er’s uncorroborated self-report. Wthout citing
to his source of this information, Dr. Gutman stated:

O On the day of the event, which was 8:00 in the
nmorning on a Mnday after the Super Bowl, he (Pooler)

had been drinking all day with friends and with Kim
the night before. He had drunk gin, vodka, rum and

beer. He used no drugs, but had consuned a |arge
anount of al cohol. He had been, in the past,

consunming large anounts of alcohol for nmany years
followng his return from Vi et nam He now has little
recollection for all the events that happened at the

time of the offense. | nvestigative findings reveal

the Inmate went to the Police Station to report his
car mssing in the early norning of the shooting. An
interviewing Police Oficer recorded he was grossly
i nebri at ed.

(PC. 16 Defense Exhibit 17, pgs 3-4). Such is refuted fromthe
record. Detective Alonso’'s report has Pooler claimng his
wallet with $301.00 in cash was taken, not a car. Mor eover,
Detective Alonso testified that Pooler was not drunk, although
he snelled of alcohol. Pool er’s speech was not slurred and he
was able to conmunicate specifics about the theft. Further, he
was able to drive conpetently. (PC. 18 296-98). No evi dence was
i ntroduced at the evidentiary hearing regarding Pooler’s
drinking on the day of the nurder. G ven the |ack of evidence,
and Dr. Gutman’s clear error in interpreting what ever
docunentation to which he was referring, his conclusion that
Pool er had been “drinking for up to 24 hours prior to the

of fense” should be rejected. Li kewi se, the statenent “He
(Pooler) indicates that he was drinking |large anounts of |iquor
and beer, and that the total nount of alcohol consunmed could
have been over one quart” is self-serving, self-reporting with

no i ndependent corroboration. The best the doctor could report
was: “[i]f he (Pooler) had been drinking for 15 hours and had
consuned a quart during that tinme, his blood al cohol |evel would
have been between 0.5 and 0.6, thus, putting himmny tinmes over
the legal limt and obviously in an altered state of awareness
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As with Alonso’'s report, a review of the statenents of
Pool er’s nephews, Brian Waver, and Darren Wrren, given in
February and March, 2000, reveals that neither nephew indicates

that Pooler was intoxicated at the tinme of the crine. It was

Salnick’s position that Alonso’'s report did not indicate that
Pool er was intoxicated a few hours before the nurder, in fact,
Pooler told Salnick he had fallen asleep. (PC 18 205-07).
Simlarly, Carolyn Gass’'s deposition and trial testinony
accounts merely indicate that about a week before Kims nurder '
(January 23 25, or 29 1995), Pooler was drinking as he was
talking to dass and threatening to kill Kim (R 6 872-74; R 17
1129- 31, 1145). As Sal nick noted: “[Carolyn dass] heard him
(Pooler) make a threat to the victim at a tinme when he was
drinking, not that he was drinking at the tine of the incident.”
(PC. 18 224-25).

Sal ni ck di scussed possible defenses with Pooler. Sal ni ck

expl ained that the voluntary intoxication defense was rejected

for two reasons: (1) there was no evidence to support a claim

and consci ousness that would have had the effect of causing him
to have significantly dimnished capacity to appreciate the
wrongful ness of his acts. (enphasis supplied) Based on that
statenent, Dr. Gutman is not even sure if alcohol was consuned.
As such, his conclusion that Pooler “suffered from a severe
intoxication at the tinme of the alleged offense” is nere
specul ati on and does not suppor t any aspect of t he
i neffectiveness claimraised here.

1 The nurder took place on January 30, 1995. (R 15 794).
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that Pooler was drunk at the time of the crine; and (2) Pooler
refused to admit to shooting Kim (PC 18 178-86, 197-99, 205-08,
224- 25, 236-37). Because Sal nick was bound by the facts, his
clients’ refusal to admt to the shooting, and duty to present a
valid, ethical defense, the strategic decision was nade to
pursue a “sufficiency of the evidence” defense. (PC. 18 190-208).
The defense strategy, as explained by Sal nick, was based on
the fact that at no time would Pooler agree or admt that he
commtted the crine. In fact, Salnick refuted that Jenne’'s

Septenber 11, 1995 letter to him even suggested that Pool er was

considering an intoxication defense. As reasoned by Sal nick:
“When your client tells you ‘I’m not going forward with you
admtting that | shot sonebody,” you mneke strategic decision
based on the information that you have.” Further, Sal nick
noted: “--you are presumng that all these people saw himdrink

I’m telling you that | had a client who told ne that he would

not have a defense based upon any adm ssion the he did the
shooting; the would have included insanity, that would have
i ncl uded intoxication; he was not going to permt that, and I
(sic) was absolutely, no question, he was very clear on the fact
that that’s what he wanted, and based upon that information we
made a strategic decision to proceed with sufficiency of the
evi dence.” (PC. 18 178-86, 197-99, 205-08, 224-25, 236-37).

Sal ni ck expl ai ned that Pool er,
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made it very clear he would not let us participate
with a defense that would have him admt that he did
t he shooting. If a jury would find him guilty of
sonething less, good for him he didn't want to plead
guilty to life so we followed his directives and he
did not want a defense that would cause ne to say to
the jury “Leroy did it, he was drunk,” ...” because if
| did that, we’d still be here right now, and you’  d be
aski ng ne questions the other way.”

(PC. 18 225). This testinony is borne out in Salnick’s nmeno to
Pool er on the eve of trial nenorializing what had been done on
the case and the strategy that agreed to foll ow.

This shall confirm all that has been done regarding
you case pursuant to our conversations and neetings.

The plea offer at this tine would avoid you being
subject to the Death Penalty if you plead guilty to
first degree nurder...

You indicated you did not want ne to argue to the
jury it was second degree nmnurder or nmanslaughter,
because that would tell the jury you did the shooting.
When you, M. Jenne and nyself net this past week, you
agreed that the only viable defense is sufficiency of
the evidence. That theory is now somewhat weakened by
t he nost recent depositions.

| redeposed the firearns exam ner who will now say the
bullets found and casings found all were fired from
t he same gun.

The crime scene technician indicated there were no
fingerprints found on anything.

Wth sufficiency of the evidence as a theory, the jury
will have to disbelieve the eyewi tnesses, and be
convinced that all the inconsistencies we have
di scussed are enough to either find you not guilty, or
at least for a |esser charge. There is no way to
predict.
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My opinion would be that if you wanted to guarantee no

electric chair to take the plea. ... W have gone over

all of this in person, but | just wanted you to have

this for your review
(Def ense Evi dence 6).

The evidence did not support a voluntary intoxication
defense and Pooler thwarted any possibility of raising such a
def ense when he refused to admit to Kinmis shooting. Furt her
there was no evidence of intoxication to offer to counter the
preneditation elenment of first-degree nurder. Likew se, wthout
evi dence of intoxication or Pooler’s willingness to admt to the
crime charged,’* there was no basis for seeking a jury
instruction on voluntary intoxication. Salnick investigated the
matter, reviewed the evidence, considered how such evidence
i npacted the case, and devel oped a strategy consistent with the
evi dence, and after consultation with his client. Pool er’s
unwavering refusal to admt to the shooting was a critical
factor in counsel’s strategic decision and forced himto reject
a voluntary intoxication defense. Such actions fall within the

wide range of professional representation as defined by

Strickl and. Pooler has failed to show either deficient

1 See Brown v. State, 894 So.2d 137, 146 (Fla. 2004)

(noting “[f]ailure to present an intoxication defense cannot
constitute ineffective assistance of counsel when the defendant
asserts his innocence.”)
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performance or prejudice arising from the investigation and
strategy taken by counsel.

Rivera v. State, 717 So.2d 477 (Fla. 1998), as the tria

court noted, is dispositive of Pooler’s claim of ineffective
assi stance of counsel.

This claimis without nerit as to the guilt phase. As
the State notes, Ml avenda did not pursue a voluntary
I nt oxi cati on def ense at trial because Ri vera
mai ntained his innocence. Beyond the fact that this
was probably a sound tactical decision since there was
no evidence Rivera was intoxicated at the tine of the
murder, we have determned that "[w] hen a defendant
preenpts his attorney's strategy by insisting that a
di fferent def ense be f ol | owed, no claim of
i neffectiveness can be nmade." Rose v. State, 617 So.2d
291, 294 (Fla. 1993) (quoting Mtchell v. Kenp, 762
F.2d 886, 889 (11th Cir.1985)). Therefore, since a
voluntary intoxication defense is, in effect, an
adm ssion that you did the crine but |acked the
specific intent to be held crimnally responsible,
Rivera's unwavering professions of innocence short-
circuited any credible voluntary intoxication defense
during the guilt phase. Accord Reneta v. Dugger, 622
So.2d 452, 455 (Fla. 1993) (approving counsel's
tactical decision to forego a voluntary intoxication
def ense which was inconsistent with defendant's theory
of the case that acconplice was the main perpetrator
and triggerman in the mnurder). Accordingly, we find
t hat Mal avenda was not ineffective in foregoing such a
strategy, Rose, and affirmthe trial court's denial of
relief on this claim

Rivera, 717 So.2d at 485 (footnote omtted). See Dufour, 905

So.2d at 52, n.3 (rejecting claimof ineffectiveness for failure
to present a voluntary intoxication defense in part on the fact
that “[wlhile Dufour presented evidence at the evidentiary

hearing concerning his extensive drug and al cohol use, Dufour
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did not present any conpetent evidence denonstrating that he was
actually intoxicated at the tinme of the offense” and refusing
to “second-guess counsel's strategic decisions concerning
whet her an intoxication defense will be pursued” when alternate

theories were considered); Pietri v. State, 885 So.2d 245, 255

(Fla. 2004) (rejecting ineffective assistance claim for failing
to raise intoxication defense because defendant could not
denonstrate that he was actually intoxicated at the tinme of the

offense); Henry v. State, 862 So.2d 679, 683 (Fla. 2003)

(rejecting claim of ineffective assistance for not raising a
voluntary intoxication defense where defendant did not present
any evidence he was actually intoxicated at the time of the

offense); Wite v. State, 559 So. 2d 1097, 1099 (Fla. 1990)

(rejecting ineffectiveness claim based on failure to assert
voluntary intoxication defense where counsel testified such a
defense was inconsistent wth deliberateness of defendant's
crimnal actions).

Also of note is Jenne’'s testinony that Pooler was able to
recall specifics about the day of the nurder. A def endant
giving specifics about the crine 1is inconsistent wth a

voluntary intoxication defense. See Stewart, 801 So.2d at 65-66

(rejecting ineffectiveness claim for not pursuing a voluntary
i ntoxi cation defense in part based on counsel’s testinony that

def endant provided detailed account of the crine); QOcchicone,
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768 So.2d at 1048 (affirm ng denial of ineffectiveness claimfor
counsel's failure to present additional evidence supporting a
voluntary intoxication defense where counsel testified he opted
against presenting the evidence because defendant’s taped
statenents to a psychol ogist denonstrated that the defendant
“had a good recall of what transpired the night of the nurders
and therefore was not intoxicated to the |evel of not being able

to preneditate the nurders”); Johnson v. State, 593 So.2d 206,

209 (Fla. 1992) (holding counsel's decision not to pursue
intoxication defense was strategy decision, not deficient
performance, where counsel explained he rejected the defense
because defendant "recounted the incident with 'great detail and
particularity' in his confession"). Based upon the foregoing,
this Court should affirm the rejection of Pooler’s claim of
ineffective assistance of counsel.
| SSUES || AND VI

PENALTY PHASE COUNSEL PROPERLY | NVESTI GATED AND

PRESENTED A M TIGATION CASE, POOLER HAS FAILED TO

PROVE | NEFFECTI VE ASSI STANCE OF COUNSEL (restated)

Pool er asserts in |Issue Il that his counsel, Salnick,
rendered ineffective assistance during the investigation and
presentation of mtigation as counsel failed to obtain school
mlitary, and enploynent records which allowed Pooler to present

a fictional account to his attorney and the court. Pool er

conplains that this fictional account, which painted a nore
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positive picture of his abilities and life, permtted the tria
court to reject or give less weight to mtigation which was or
shoul d have been offered. It is Pooler’s position that counsel
shoul d have i nvesti gat ed/ present ed evi dence of : (1)
intoxication; (2) his failure to graduate from high school and
that he had an 1Q of 75;' (3) his “less than stellar nilitary
career”; (4) nmental health experts to conduct a full evaluation

and (5) his enploynent as a furniture nover hired “for his
brawn, not his brain” to support new mnmtigation and the
mtigators either rejected or given Jless wight by the
sentencing court. (IB 31-36). In Issue VI, Pooler continues his
challenge to penalty phase counsel by alleging it was
ineffective to not supply the nental health experts wth
background information and to use doctors who had done the
conpetency evaluation to present mtigation testinony. (IB 63-
64) .

The pith of Pooler’s argunment at the My 16, 2005

evidentiary hearing and here is that counsel should have offered

a penalty phase case showing Pooler in a |less favorable |ight.

12 pool er nmakes several references to a boarderline I.Q and
possi ble nental retardation. He has not nmade a claim under
Florida Rule of Crimnal Procedure 3.202, although such rule was
in existence at the tinme his postconviction notion was pending.
Moreover, when Dr. Levine tested Pooler during the pre-trial
conpetency proceedings, he scored an 80 I.Q (R 10 122) and Dr.
Al exander, who evaluated Poller pre-trial, opined that: “Cearly
[ Pooler] is not nentally retarded....” (R 10 76)
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Such argument was referred to in the hearing as “bad is good”
when it cones to penalty phase mitigation cases. (PC 18 227-28)
As is clear from the questioning of Salnick and his
i nvesti gat or, Jenne, the thrust of the argunent is a
di sagreenent wth the strategy of presenting Pooler in a
favorable light and disappointnent that Salnick was unable to
obtain certain records, even though requested, and found famly
menbers to corroborate Pooler’s positive story about his
acconpl i shnents. Mor eover, Pooler’s new nental health expert
has failed to present anything by way of mtigation which is
different from that which was presented at trial or would
undermi ne confidence in the sentencing decision. The court’s
rejection of this conplaint is supported by the evidence and | aw

as outlined in Strickland. The denial of relief should Dbe

af firned.
The standard of review for clains of ineffectiveness of

counsel following an evidentiary hearing is de novo, wth

deference given the trial court’s factual findings. “For
i neffective assi st ance of counsel cl ai s rai sed in
post convi cti on pr oceedi ngs, t he appel | ate court af f ords

deference to findings of fact based on conpetent, substanti al
evi dence, and independently reviews deficiency and prejudice as

m xed questions of |aw and fact.” Freeman, 858 So.2d at 323. See

Ar bel aez, 898 So.2d at 32.
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This Court has held that in order to prove ineffectiveness
of penalty phase counsel for his failure to present additional

mtigation under Strickland, the defendant nust establish "both

(1) that the identified acts or omssions of counsel were
deficient, or outside the w de range of professionally conpetent
assistance, and (2) that the deficient performance prejudiced
t he defense such that, wthout the errors, there is a reasonable

probability that the balance of aggravating and mnitigating

circunst ances would have been different." Ccchicone, 768 So.2d
at 1048. This Court has discussed the Strickland standard
stating:

W have repeatedly held that to establish a claim of
ineffective assistance of trial counsel, a defendant
must prove two el enents:

First, t he def endant nmust show that
counsel s performance was deficient. Thi s
requi res show ng that counsel nade errors so
serious that counsel was not functioning as
the “counsel” guaranteed the defendant by
the Sixth Amendnent. Second, the defendant
must show that the deficient performance
prejudiced the defense. This requires
showi ng that counsel’s errors were SO
serious as to deprive the defendant of a

fair trial, a trial whose result i's
reliable. Unl ess a defendant nmakes both
show ngs, it cannot be said that the

conviction or death sentence resulted from a
breakdown in the adversary process that
renders the result unreliable.

Vallee v. State, 778 So.2d 960, 965 (Fla. 2001)
(quoting Strickland v. Wshington, 466 U S. 668, 687
(1984)). In Valle, we further explained:
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In eval uati ng whether an attorney’s conduct
i's deficient, “there S ‘a strong
presunption that counsel’s conduct falls
wi thin t he wi de range of reasonabl e
pr of essi onal assistance,’” and the defendant
“bears the burden of proving that counsel’s
representation was unr easonabl e under
prevailing professional norns and that the
chal l enged action was not sound strategy.”
This Court has held that defense counsel’s
strategic choi ces do not constitute
deficient conduct if alternate courses of
action have been considered and rejected.

Mor eover , “[t]o establish prejudice, [ a
defendant] ‘nust show that there is a
reasonabl e probability t hat, but for

counsel’s wunprofessional errors, the result
of the proceeding woul d have been different.
A reasonable probability is a probability
sufficient to undermne confidence in the
out cone.’”

ld. at 965-66 (citations omtted)(quoting Brown V.
State, 775 So.2d 616, 628 (Fla. 2000), and WIllianms v.
Tayl or, 529 U. S. 362, 391 (2000)).

Arbel aez, 898 So.2d at 31-32.

In Wggins v. Smth, 539 US. 510, 533 (2003) the Court

addressed the sufficiency of a mnmtigation investigation and
caut i oned:

I n finding t hat Schl ai ch and Net hercott's
investigation did not neet Strickland' s performance
standards, we enphasize that Strickland does not
require counsel to investigate every conceivable |ine
of mtigating evidence no matter how unlikely the
effort would be to assist the defendant at sentencing.
Nor does Strickland require defense counsel to present
mtigating evidence at sentencing in every case. Both
conclusions would interfere with the "constitutionally
protected independence of counsel” at the heart of
Strickland. 466 U. S., at 689, 80 L Ed 2d 674, 104 S C
2052. W base our conclusion on the nmuch nore limted
principle that "strategic choices nade after |ess than

40



conplete investigation are reasonable" only to the
extent that "reasonable professional judgnents support
the limtations on investigation."” Id., at 690-691, 80
L BEd 2d 674, 104 S O 2052. A decision not to
investigate thus "nust be directly assessed for
reasonabl eness in all the circunstances.” 1d., at 691

80 L Ed 2d 674, 104 S O 2052.

Wggins, 539 U S. at 533 (enphasis supplied).

Jones v. State 845 So.2d 55, 67-68 (Fla. 2003) is also

i nstructi ve.

Ake requires that a defendant have access to a
"conpet ent psychi atri st [or other nment al heal th
pr of essi onal | who wll conduct an appropri ate
exam nation and assist in evaluation, preparation, and
presentation of the defense.” 1d. at 83, 105 S C.
1087. This Court has stated that one of the nost
conpelling indications for granting an evidentiary
hearing on an Ake claim occurs when one or nore of a
defendant's nental health experts "ignore[s] clear
indications of either nental retardation or organic
brain damage." State v. Sireci, 502 So.2d 1221, 1224
(Fla. 1987). In Mann v. State, 770 So.2d 1158 (Fla
2000), the appellant (Mann), who had been sentenced to
death for a <capital nurder, <clained that he was
entitled to an evidentiary heari ng on hi s
postconviction Ake claim In upholding the denial of
the evidentiary hearing, we stated:

The record reveals that Carbonel [Mnn's
confidential nental health expert] perforned
an extensive evaluation of Mann  t hat
i ncl uded neuropsychol ogi cal testing based on
his history of serious alcohol and substance
abuse and his history of head injury.
Carbonel testified that, in addition to
interviewmng Mnn, she reviewed nunerous
docunents including affidavits from famly
menbers, Mann's childhood health records,
records from correctional i nstitutions,
hospital records, and expert testinony from
prior proceedings. Carbonel also testified
t hat she did a |Ilengthy psychol ogical
evaluation of Mann and conducted various
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tests including a Mnnesota Miltiphasic
Personality Inventory (MWI) and a Wechsler
Adult Intelligence Scale test, anong others.
Based on this evaluation, Carbonel was able
to testify to the existence of the two
statutory nental mtigators.

The record denonstrates that Mann's expert
performed all the essential tasks required
by Ake. Thus, Mann's  request for an
evidentiary hearing was properly deni ed.

ld. at 1164. The nental health evaluation detailed
above is substantially the sane as that provided Jones
in the instant case. Specifically, Dr. Krop testified
during Jones's re-sentencing that he administered a
battery of tests sinmlar to those detailed in Mnn.%®
Equally inmportant, Dr. Krop related not only that
Jones suffered from no severe brain damage, but also
that brain danage did not contribute to his actions on
the day of the nurders. Furthernore, he stated that
Jones has an 1Q of 107. Thus, the record refutes any
suggestion that Dr. Krop ignored the type of serious
brain damage or nental retardation we detailed in
Sireci. An evidentiary hearing on this portion of the
Ake cl ai mwas properly deni ed.

2> Dr. Krop adninistered the following tests: M nnesota
Mul ti phasic Personality Inventory (MWIl) (adm nistered
tw ce--updated version in 1991, before Jones's re-
sentencing), Wchsler Adult Intelligence, Prescott
Attitude Survey, Beck Depression Inventory, Bender
Gestalt, Wechsl er Menory, Tennessee  Sel f - Concept
Scale, and Malin Cinical Miulti- Axial Inventory. Dr.
Krop described this battery of tests as "psychol ogi cal
and neuropsychological."” He did not engage in testing
based on alcohol or drug abuse because he saw no
i ndi cati ons of a substance abuse problem”

845 So.2d at 67-68. To prove an Ake v. Gkl ahons,

68 (1985) claim the defendant nust establish that

psychol ogi cal exam nation was “grossly insufficient” and
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or organic brain damage” before a new sentencing hearing is

required. State v. Sireci, 502 So. 2d 1221, 1224 (Fla. 1987).

Foll ow ng the evidentiary hearing on this issue, and after
reviewing the entire trial transcript and the parties post-
heari ng nenoranda, the trial court nade the follow ng factual
findings and | egal concl usions:

The def endant contends that It was deficient
performance on the part of his counsel under
Strickland and Ake v. Okl ahoma, 470 U. S. 69 (1985), to
fail to obtain and supply the school, nlitary, and
enpl oynent records of the defendant to a nental health
expert retained to conduct an evaluation wth
mtigation in mnd. The defendant contends that such
a deficiency led the sentencing court to reject the

mtigators of: (1) capacity to appreciate the
crimnality of his conduct and to conform his conduct
to the requirenments of law, (2) dull intelligence; (3)

mental health problens; (4) defendant’s age; and (5)
i nt oxi cati on.

During the My 16, 2005 evidentiary hearing, the
defendant argued that trial counsel shoul d have
offered a penalty phase case which presented the
defendant in a less favorable |ight. Thi s argunent
was referred to during the hearing as “bad is good”
when it cones to penalty phase mtigation cases (PCR-T
78-79). Cearly, this argunment is in direct contrast
with the strategy utilized by the trial counsel of
presenting the defendant in a favorable |ight.

The Florida Suprene Court has held that in order to
prove ineffectiveness of penalty phase counsel for his
failure to present additional mtigation....

According to Salnick’s testinony during the My 16,
2005 evidentiary hearing, he was admtted to the
Florida Bar in 1979; thus, in 1995 he had been
practicing law for approximtely 16 years (PCRT 25,
77-78;. He has tried over five first-degree nurder
cases® (PCR-T 784-85) and had attended the required
death penalty semnars before the defendant’s trial
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(PCR-T 78).

During the course of representing the defendant,
Salnick was authorized by the <court to have a
confidenti al def ense ment al heal t h expert for
conpetency and mtigation, and |ater opted to present
the testinony [of] Laurence Levine, Ph.D (ROA-T 1376-
1411, 1421-1442), Jude Desnoreau, MD. (ROA-T 1412-
1421), Mchael Armstrong, MD. (ROA-T 1454-1473), and
St ephen Al exander, Ph.D. (ROAT 1483-1504). These
mental health experts evaluated the defendant for
conpet ency purposes and nental health issues for the
court and in the jail. (ROA-R 358-61, 368, 462-65;
PCR T 81-83).

Sal ni ck, as discussed earlier, retained the services
of Jenne, an experienced private investigator wth
capi tal experience. Jenne traveled to Louisiana to
nmeet with defendant’s famly nenbers, and sent letters
for background docunentation to verify and support
what the defendant was disclosing to his defense team
It is clear from the evidence presented that trial
counsel conducted a reasonabl e investigation, and when
witten docunentation was not available, alternate
means of corroboration was found (i.e., famly
menbers) .

During the evidentiary hearing, Salnick testified that
his strategy was to present the defendant in a
positive light, that he had been a productive nenber
of society, and crinme free for fifteen years before
t he nurder. He pressed the issue that the defendant
had served in the mlitary in Vietnam re-enlisted,
rai sed a daughter, took care of his relatives, was a
good parent, worked at the same job for eight years
and was well-liked by his co-wrkers. (PCR-T 67-68).
Thus, given the <corroboration obtained from famly
menbers, the failure to obtain defendant’s mlitary
and enpl oynent records was not prejudicial.

Wth respect to defendant’s claim that counsel was
defi ci ent in failing to present evi dence of
intoxication during the penalty phase, Sal ni ck
successfully precluded the State from obtaining an
instruction on the cold, calculated, and preneditated
aggravating circunstance arising from the defendant’s
threat to kill Kim Brown as he was drinking and
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talking to Carolyn d ass approxi mately one week before
the murder (PCR-T 53-56, 76; ROA-T 1529, 1670).

Accordingly, given the aforesaid findings, the court
finds that the defendant has failed in his burden to
prove that trial counsel did not properly investigate
mtigating factors to present to the court and jury.

When asked how many capital cases he has handl ed
over the years, M. Salnick testified: “I don't have a
nunber, but | will say a significant anount. | can’'t
remenber them by Phase lis, only when you get to Phase
Il is not sonething you forget, and Duane Onen end up

in Phase Il; M. Pooler, Phase Il, and this, Charles
Carraba ended in front of Judge Horowtz. I  know
there were one or two acquittals that | got, first

degree, in early 90s, so | can’'t give you a definite
nunber” (PCR-T 85).

CLAI M VI

The defendant contends that trial counsel failed to do
an adequate investigation and give his nental health
experts sufficient background naterials regarding
mlitary records, school records, and
i ntoxi cati on/ substance abuse to allow the expert to do
a proper evaluation for mtigation purposes. To prove

a claim under Ake v. Gklahoma.... The evi dence
present ed reveal ed, however, t hat i nformation
regarding defendant’s school, mlitary and enpl oynent
history was given to the nmental health experts. In

addition, jail and nmedical records as well as the fact
that there was no prior report of psychiatric
treatment were given to the experts. (ROAT 74, 76,
100-01, 119-20, 121, 1380, 1392-93, 1398-99, 1438,
1413-15). As noted earlier, trial counsel presented
the testinony of four nental health experts during the
penalty phase which is an conpliance with Wggins v.
Smth, 539 U S. 510, 533 (2003) and Ake v. GCklahoma
470 U.S. 69 (1985).

Accordingly, given the aforesaid findings, the court
finds that the defendant has failed to neet his burden
under Strickland and Ake.
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(PC. 11 1981-84).
Pooler’s main conplaint is that counsel failed to devel op
the negative aspects of his life. For support, he points to

Rompilla v. Beard, 125 S.Ct. 2456 (2005). (1B 39). However, the

United States Supreme Court in Ronpilla stated: “the duty to
i nvestigate does not force defense |awers to scour the gl obe on
the off-chance sonething wll turn wup; reasonably diligent
counsel nmay draw a |line when they have good reason to think
further investigation would be a waste.” Ronpilla, 125 S. C. at
2463. The Court also cited to Wggins, 539 U S. at 525 which
i kewi se does not require counsel to investigate every
conceivable line of mtigation and the failure to investigate

woul d be excused where counsel has evidence suggesting further

i nvestigation would be fruitless. Moreover, unlike counsel in
Ronmpilla, Salnick did seek Pooler’'s records, however, those

efforts were thwarted in part, and only then relied upon
famly/friends for corroboration. As will be clear from the
foll ow ng, counsel took all reasonable steps to uncover
mtigation, developed a penalty phase strategy based on the
evi dence discovered, and presented such to the judge and jury.
Pooler’s disagreenent wth the strategy followed, that of
humani zing him and placing him in a favorable Ilight, and

counsel’s willingness to believe the history Pool er reported and
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confirmed by famly nenbers does not anmount, as the court found,
to ineffective assistance.

Pooler’s witten allegations®® set forth in his anmended
notion for postconviction relief (PC.1  79-93) differed

substantially from the proof he presented at the evidentiary

heari ng. There, he offered wtnesses, and based upon his
guesti ons, presented the argunent that it was deficient
performance under Strickland and Ake to fail to obtain and
subsequently supply the school, mlitary, and enpl oynent

records to a nental health expert retained to conduct an
evaluation with mtigation in mnd. According to Pooler, such
all eged deficiency prejudiced him by permtting the sentencing
court to reject the mtigators of: (1) capacity to appreciate
crimnality of his conduct and to conform his conduct to the
requirenments of law, (2) dull intelligence; (3) nental health
problens; and (4) intoxication. Pool er’s nobst recent nental
health expert, Dr. Brannon, offered that he would have opined
about Pooler’s: (1) indicated neurol ogical damage/functioning

based upon alleged head trauma/injuries; (2) confabulation; (3)

13 These will be addressed at the conclusion of the State’s
anal ysis of the evidentiary hearing matters.

14 Pool er also suggested that the additional records would
be evidence that he had been dishonest with counsel, i.e., that
Pool er had not graduated from high school, did not have a good
academ c record, had not been honorably discharged from the
mlitary, and did not have a good enpl oynent record.
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borderline 1Q@ and (4) al cohol abuse. (PC. 18 335-45, 350-51).

The thrust Pooler’s argunent, as noted above, is his
di sagreenent with the strategy counsel took in the penalty phase
to present positive aspects of Pooler’'s |ife as opposed to
presenting Pooler in a less favorable light. Pool er’s
postconvi ction counsel argued that the proper strategy to follow
was that “bad is good” when it cones to death penalty
mtigation. (PC 18 227-28). Mere disagreenent wth prior
counsel’s strategy does not entitle Pooler to relief. See Brown
v. State, 894 So.2d 137, 147 (Fla. 2004) (holding “[s]trategic
deci sions do not constitute ineffective assistance of counsel if
alternative courses have been considered and rejected and
counsel's decision was reasonable under the norms  of

prof essi onal conduct"); Stewart v. State, 801 So.2d 59, 65 (Fla.

2001) (finding "[c]lains expressing nmere disagreenment with trial
counsel's strategy are insufficient"); Occhicone, 768 So.2d at
1048 (opining “[c]ounsel cannot be deened ineffective nerely
because current counsel disagrees with trial counsel's strategic
deci si ons. Moreover, strategic decisions do not constitute
ineffective assistance of counsel if alternative courses have
been considered and rejected and counsel's decision was
reasonabl e under the norns of professional conduct."); Rose v.
State, 675 So.2d 567 (Fla. 1996) (holding disagreement wth

def ense counsel's strategy was not ineffectiveness); Cherry, 659
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So.2d at 1069 (concluding standard is not how current counsel
woul d have proceeded in hindsight).

Further, it is the State’'s position Salnick conducted a
prof essional investigation, and based on those results, made his
strategic decision to present Pooler in a favorable light in
front of the jury instead of the recent suggestion of nmaking
Pool er | ook “bad.” (PC. 18 227-37). The trial court found such
was reasonably professional representation falling within the
dictates of Strickland (PC 11 1981-83). As analyzed below, the
court’s finding that Pooler failed to show deficiency or

prejudi ce under Strickland, Wggins, or Ake are supported by the

evi dence and | aw.

As the record and evidentiary hearing evidence reveals,
Sal nick was an experienced crimnal defense attorney with over
16 years of crimnal work, nore than five capital cases, and had
conpl eted the appropriate death penalty sem nars before Pooler’s
trial. (PC 18 227-38). He was authorized to have a confidenti al
defense nental health expert for conpetency and mtigation, and
| ater opted to present four experts who had eval uated Pool er for
conpetency and nental health issues for the court and in the
jail. (R 2 358-61, 368, 462-65; PC. 18 230-32). Al so, Sal nick
hired Jenne, an experienced private investigator with capital
experience, and asked him to find anything and everything on

Pool er. This was corroborated by Jenne. PC. 18 235-36, 259-61,
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274-78). Toward this endeavor, Jenne spoke to Pooler on
nunerous occasions, traveled to Louisiana to interview famly
menbers, and sent letters for background docunentation to verify
and support what Pooler was disclosing to his defense team
Al t hough Jenne was unsuccessful in obtaining Pooler’s school
records, Salnick was given corroboration from the famly that
Pool er graduated from high school and was honorably discharged
fromthe mlitary after serving in Vietnam (PC 18 216-24, 227-
29, 260-68, 276-82). Sal ni ck explained: “And eventually what
M. Pooler told nme and what his brother told me, and what his
brother shared with ny investigator obviously was not true, but
we had no way of knowi ng that, and when soneone tells you they
were (sic) honorably discharged from Vietnam and the relatives
back it up, | think that’s extrenely reasonable to present it
and use it to present it to the jury.” (PC. 18 220).

Jenne and Salnick also spoke to Pooler’s co-workers and
di scovered that one co-worker, Alice Bradford, had positive
things to say about Pooler while the other, M. Weks, spoke of
Pool er’ s viol ent background. (PC. 18 228-32, 281-83). Fromthis,
it is clear that counsel conducted a reasonable investigation,
and when witten docunentation was not available, an alternate
means of corroboration was found, nanely, famly nenbers and
ot her who knew Pool er. Based on this evidence, counsel nmade his

strategi c deci sions. An ineffective assistance claim does not

50



arise fromthe failure to present mtigation evidence where that

evidence presents a doubl e-edged sword. See, Carroll v. State,

815 So.2d 601, 614-15 & n. 15 (Fla. 2002); Asay v. State, 769

So. 2d 974, 988 (Fla. 2000).

Sal ni ck, developed his strategy given the evidence he had
before him which was corroborated by friends and famly, i.e.
that Pooler had graduated from high school and served his
country honorably in Vietnam During the hearing, Salnick noted
that his overall penalty phase strategy was to show Pooler in a
positive light, that he had been a productive nenber of society,
and crinme free for 15 years before this nurder. Pool er served
his country in Vietnam re-enlisted, raised his daughter, took
care of relatives, was a good parent, worked at the sane job for
ei ght years, where he was |iked by his co-workers. It was
Sal nick’s design to present positive information about Pooler
Sal nick admitted to the jurors that they had convicted Pool er,
but asked that they consider sparing his life given that there
were positive aspects to it. Clearly, Salnick did not want to
present a co-worker, who had reported Pooler was violent, and
was known to have carried a gun.

Had the mlitary records and Pooler’s co-worker, M. Weks,
been presented, such would have “backfired” against the defense
strategy of presenting Pooler in a favorable light. Cearly no

prejudice may be found arising from the failure to obtain the
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mlitary and enploynment records given the corroboration counsel
obtained from the famly and the positive report obtained by
Alice Bradford. Further, counsel may not be deened deficient if
his client does not disclose the truth about his background,
especially in light of corroboration of the account by famly
menbers. “A tactical decision anounts to ineffective assistance
of counsel only if it was so patently unreasonable that no

conpetent attorney would have chosen it." Al exander v. Dugger,

841 F.2d 371, 375 (11th Cr. 1988). Any flaw in this strategy
shoul d be placed squarely where it belongs, nanely, at Pooler’s
feet because he refused to tell his lawer the truth. An
attorney is permtted to rely upon his client’s representation

Rose v. State, 617 So.2d 291, 294 (Fla. 1993) (finding no claim

of ineffectiveness can be nmade where client preenpt’s his

attorney’s strategy) (quoting Mtchell v. Kepnt, 762 F.2d 886,

889 (11th Cir. 1985). It nmust be renmenbered that what nmay
appear unprofessional in one case, “may be sound or even
brilliant in another.” Strickland, 466 U S. at 693. Her e,

Salnick did not just rely upon Pooler’s representations, but he
obt ai ned corroboration fromthe famly when he could not obtain
docunentation from other sources. There has been neither
deficiency nor prejudice shown.

Wth respect to the use of intoxication during the penalty

phase, Sal nick successfully precluded the State from obtaining
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an instruction on the cold, <calculated, and preneditated
aggravating factor arising from a threat to kill Kim nade by
Pooler as he was drinking and talking to Carolyn 3 ass a week
before the nurder. (R 20 1529; R 21 1670). Such establishes
that counsel considered the evidence and nade an appropriate,
and in this case, wnning argunent therefrom This is the

antitheses of ineffective assistance. See Ccchicone, 768 So.2d

at 1048 (stating “strategic decisions do not constitute
ineffective assistance of counsel if alternative courses have
been considered and rejected and counsel's decision was
reasonabl e under the norns of professional conduct").

Al so, contrary to Pooler’s position that his intoxication
at the tine of the crinme should have been offered to support the
mtigator of inability to conform his conduct to the
requirenments of the law (1B 33), the State would note that the
court found there was no evidence that Pool er was intoxicated at
the tinme of the crinme. (PC 11 1980). The State relies upon its
answer to Issue |, reincorporated here, to show that there was
no evidence that Pooler was inebriated at the time of the crine.

As such, Pooler’s reliance upon Stewart v. State, 558 So.2d 416

(Fla. 1990) and his argunent here fail.
Pool er has not carried his burden of proving that absent
counsel’s alleged failing, the trial court would have found the

age mtigator. In rejecting the age mtigator, the sentencing
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court reasoned:

The Defendant was 47-years-old at the time of the
crime. The Defendant’s age, along with the other
evidence about his Marine Corps service and |ob
hi story, establish the Defendant to be an experienced
and mature person, who knew what he was undertaking,

as evidenced by his comrents, and who knew the killing
was w thout any justification. He was conpetent and
not nentally ill. This mtigating factor has not been
established and thus wll not be considered by the
Court .

(R4 731). Here, Pooler argues that this mtigator would not
have been rejected had the mnmlitary records been obtained.
Simlarly, he argues that had the “fiction” of Pooler’s life not
been presented, the sentencing court would not have been able to
reject the age mtigator based on experience, maturity, and |ack
of mental ill nness.

Contrary to Pooler’s position, no nental illness was
shown, ™ the fact that he was in the Marines and saw action in
Vi et nam has not been anmended by the new records, and his steady
enpl oynent for eight years has not changed. More inportant, the
Court rejection of the age mitigator based on Pool er age al one

at the tinme of the crinme, 47 years-old, cannot change. As such,

> Dr. Brannon, Pooler’s new nental health expert, offered
mtigation of: (1) neurological damage/functioning based upon
alleged head trauma/injuries as supported by Dr. Levine's
eval uation/report; (2) confabulation; (3) borderline 1Q and (4)
al cohol abuse. (PC 18 335-45, 350-51). Further, Dr. Brannon did
not find Post Traumatic Stress Disorder (PC 18 350-51). Absent
fromthis list is an identified nmental illness which supports
one of the nmental health statutory mtigators.
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Pool er has not shown that the failure to bring forward mlitary
records to show that he had | ess than an honorabl e di scharge had
any effect upon the rejection of the age mtigator for a 47

year-old man. ® See Sinmmons v. State, 934 So.2d 1100, 1110 (Fl a.

2006) (rejecting age mtigator because defendant was 27 years-
old and there was no evidence he was functioning below his age

level in anything but reading); Caballero v. State, 851 So.2d

1® See Blackwood v. State, 777 So.2d 399, 410 (Fla. 2000)
(finding court’s failure to consider age mtigator harnless
given that: “the record on appeal reflects that appellant was
thirty-seven at the tinme of the killing and that at that tinme he
had no history of prior crimnal activity. Thus, the evidence
may support the statutory age mtigator as broadly discussed in
D xon. However, the record shows that defense counsel did not
request a jury instruction on age as a nmtigating factor, did
not argue to the jury that age was a mtigating factor, and did
not urge the judge to consider the appellant's age as a

statutory mtigating factor”) (footnote omtted); Burns V.
State, 699 So.2d 646, 648 n.4 (Fla. 1997) (finding 42 year-old
defendant entitled to age nitigator “to the extent that it

denonstrates, in conjunction wth Burns' lack of a history of
prior crimnal activity, the length of tine Burns obeyed the |aw

prior to conmmtting this crinme”). In contrast, Pooler is not
entitled to relief given his extensive crimnal history and
noted by this Court on direct appeal: “Pooler's presentence

i nvestigation (PSI) report, which revealed that Pooler had been
arrested about twenty-six times between 1972 and 1994, had
served five sentences in Louisiana between 1975 and 1988 for
aggravated assault, aggravated assault with a deadly weapon,
battery, and resisting an officer, and was placed on probation
for a 1994 aggravated assault charge in Florida.” Pooler .
State, 704 So. 2d 1375, 1379-80 (Fla. 1997). Clearly, Pooler
woul d  not qualify for the age mtigator under t hese
ci rcunst ances, thus, no prejudice can be shown under Strickl and.
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655, 662 (Fla. 2003) (affirmng rejection of age mitigator for
def endant who was 20 years-old at tinme of crinme): Pagan V.
State, 830 So.2d 792, 816 (Fla. 2002) (rejecting age mtigator -

defendant 23 years-old at tinme of crine); Rose v. State, 787

So.2d 786, 804 (Fla. 2001) declining to find age mtigator for
31 year-old man).

Turning to Pooler’s assertion that counsel failed to do an
adequate investigation and give the nental health experts
sufficient background nmaterials regarding mlitary records,
school records, and intoxication/substance abuse to allow the
expert to do a proper evaluation for mtigation purposes, this
Court will find that a reasonable investigation was undertaken
and all of the records available at the tinme were turned over to
the experts. To prove an Ake claim the defendant nust
establish that the psychological examnation was “grossly
insufficient” and that the expert “ignore[d] clear indications
of either nental retardation or organic brain danage” before a

new sentencing hearing is required. State v. Sireci, 502 So. 2d

1221, 1224 (Fla. 1987). It is clear from the above analysis

t hat Salnick investigated Pooler’s background. Furt her,
information was generated by talking to Pooler, and those who
knew him Contrary to Pooler’s assertion, these accounts of his
schooling, mlitary, and enploynment history were passed onto the

mental health experts. Additionally, the jail and nedical
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records, along with the fact there was no prior reports of
psychiatric treatnment, were disclosed to the experts. (R 10 74,
76, 100-01, 119-20, 121; R 19 1380-84, 1388, 1391-93, 1398-99,
1413- 15, 1438; R 20 1465-66, 1492, 1495, 1497). For the penalty
phase, Salnick secured the assistance of Doctors Levine,
Desor neau, Arnstrong, and Al exander (R 19 1376, 1412; R 20 1454,
1483). Such conmplies with the requirenents of Wggins; and Ake
Conmpetent assistance was retained and Salnick provided the
experts with access to Pooler, his records and/or corroborated
evi dence.

As noted above, Pooler situation differs from that of the

defendant in Ronpilla. There, counsel did not bother to |ook
for the “school, nedical, police, and prison records”, but

instead relied upon the famly nenbers and nental health doctors
to advise what may be wuseful. Ronpilla, 125 S. C. at 2461.
However here, Salnick sent his investigator to Louisiana, to
sone of the nore dangerous areas, in search of records and
famly. It was after Jenne's efforts to find records bore no

fruits did Salnick rely upon the famly nmenbers who corroborated

Poller’s account. This difference in efforts between Ronpilla’s
counsel and Pooler’s distinguishes Ronpilla from the instant
matter. It also establishes that Salnick was not deficient
under Strickland as defined by Wggins and Ronpilla as Sal nick

made the effort to discover evidence, but was nerely
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unsuccessful, thus he did not have certain records to give to
his experts.

Further, it was Salnick’s strategy to rely upon the nenta
health experts who did the conpetency and psychol ogica
eval uati ons. While Salnick noted that a full psychol ogical
eval uation may be inportant, such depends on the penalty phase
presentation, and the chosen defense strategy. (PC 18 209-16).
Here, Salnick presented Pooler’s favorable characteristics given
t he corroborated evidence available. Dr. Levine, Pooler’s tria
expert, conduct ed psychol ogi cal / neur opsychol ogi cal testing.
(R 10 100-09, 122; R 19 1383-85, 1438). In addition to
presenting Dr. Levine, Salnick presented three other nental
heal th experts who reported that around the time of the crine,
Pool er was diagnosed with depression, had been put on suicide
wat ch, and had other psychol ogical issues. Sal ni ck reasoned
that presentation of these factors by court appointed experts
and/or State hired jail doctors would hold nore sway with the
jury than defense hired experts. (PC. 18 230-33) Al of this
fits within the chosen defense schene of showing Pooler in a
nmore favorable light, but with sone psychol ogi cal issues.

This case is different from Arbelaez, 898 So.2d at 33-35
wth respect to the investigation conducted. In Arbel aez
counsel rested upon conpetency doctors wthout further

i nvestigation where there was clear evidence of nental health
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i ssues. Id.  Here, Sal ni ck incorporated the mental health
evidence into his strategy, enhanced it wth corroborated
evi dence of favorable aspects of Pooler’s life, and chose the
doctors who would testify for the defense. Unli ke counsel in
Arbel aez, Salnick did not abandon any area of investigation.
Instead, he <considered it and then chose the best way to
proceed; in this case, presenting four nental health experts
whose testinony dove-tailed into the penalty phase strategy
devel oped by Salnick of presenting Pooler in a positive |ight
with sone nmental health issues.

Wi | e Pool er takes exception to Salnick’s plan to use those
mental health experts and to follow a positive character defense
in the penalty phase, the newest defense expert, Dr. Brannon,
did not offer any mtigation which would establish prejudice as

defined by Strickl and. In Danren v. State, 838 So.2d 512, 517

(Fl a. 2003), this Court reviewed the defendant’s recent
di scovery of an expert to testify about “potential brain damage”
and reasoned that the finding of a new doctor “does not equate
to a finding that the initial investigation was insufficient.”

See Asay v. State, 769 So.2d 974, 986 (Fla. 2000) (finding

defense counsel’s investigation of nmental health mtigation was
reasonabl e and counsel could not be declared inconpetent “nerely
because the defendant has now secured the testinony of a nore

favorabl e nmental health expert.").
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Moreover, Dr. Brannon did not offer anything which would
underm ne confidence in the sentence and his testinony supported
Salnick’s strategy in part. Here, Dr. Brannon admtted that
Pooler was discharged from the mlitary, i.e., it was not a
di shonor abl e di scharge. Further, Dr. Brannon found that Pooler

could appreciate the crimnality of his conduct at the tinme of

the crinme. Dr. Brannon refused to find a Post Traumatic Stress
Di sorder. As mtigation, he offered: (1) neur ol ogi cal
damage/ functioning based upon alleged head trauma/injuries as
supported by Dr. Levine's evaluation/report; (2) confabulation;
(3) borderline 1Q and (4) alcohol abuse. (PC. 18 335-45, 350-
51). ' None of these undermines confidence in the sentencing.
Assumi ng, but not conceding, that neurological damage was
shown'® and that this might go to the mitigator of “under the
influence of extreme nental or enotional disturbance,” Dr.

Levine testified for the defense in the penalty phase and the

17 Pooler refers to Dr. Gutman’s report (1B 47), however,

that was introduced as part of the materials Dr. Brannon
consi der ed. Dr. Gutman did not testify at the evidentiary
heari ng. However, he did not report anything not covered in
general by Dr. Brannon.

8 During the conpetency hearing, Dr. Levine testified that
Pooler did not report any psychiatric treatnment prior to the
crinme. Further, Pooler denied any change in his nental ability
followng a 30-year old car accident vhere he had been thrown
t hrough the w ndshield. Dr. Levine noted a 1994 work-related
head injury. (R 10 119-21). During the penalty phase, Dr.
Levine opined that Pooler’s history was conpatible with brain
damage, but there were no nedical reports supporting such a
di agnosis. (R 19 1398-99).

60



sentencing court found this mtigator, but gave it little
weight. (R 4 730). As such, Dr. Brannon has offered nothing new

and no prejudice can be shown. Maharaj v. State, 778 So.2d

944, 957 (Fla. 2000) (noting “[f]ailure to present cunulative
evidence is not ineffective assistance of counsel."); Valle v.
State, 705 So.2d 1331, 1334-35 (Fla. 1997) (affirmng sumary
denial of ineffectiveness claim based on allegation counsel
failed to present cunul ative evi dence).

To the extent Pooler challenges the weight assigned the
mtigation found, such is neritless. The relevant weight
assigned a mtigator is within the sentencing court’s province.

Canpbell v. State, 571 So.2d 415, 419-20 (Fla. 1990), receded

fromin part, Trease v. State, 768 So.2d 1050, 1055 (Fla. 2000)

(holding that, though court nust <consider all mtigating
ci rcunst ances, it may assign “little or no” weight to

mtigator). See Kearse v. State, 770 So.2d 1119, 1134 (Fla.

2000) (observing whether mtigator exists and weight assigned
are matters within sentencing court’s discretion); Alston v.
State, 723 So.2d 148, 162 (Fla. 1998)(finding sentence wthin
court’s discretion where detailed order identified mtigators,
and wei ght assigned each).

Dr. Brannon al so opined that Pooler was confabulating i.e.,
he was being untruthful, not because he was |ying, but because

he did not know what happened, and was nerely filling in the
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bl anks. This factor could be looked at from a different
per specti ve; Pooler was exaggerating his good qualities.
Consi stently, Pooler made hinself |ook better than his records
proved. Clearly, counsel cannot be faulted where he is unable
to obtain records detailing his client’s history!® and where his
client lied about hi s backgr ound, but famly nmenbers

corroborated that account. Philnore v. State, -- So.2d --, 2006

W. 1641932 *3-4 (Fla. Jun. 15, 2006) (rejecting ineffectiveness
claim where counsel relied wupon client’s account to nake
strategic decision, but client was not truthful wth counsel)

In either case, Pooler was untruthful. To the extent that this
could be seen as mtigation, it would hardly wunderm ne the
strong aggravation in this case, which was determned to be a

prior violent felony, HAC, and fel ony nurder. Rivera v. State,

859 So.2d 495, 505 (Fla. 2003) (finding HAC and prior violent
fel ony aggravators are weighty factors).

Simlarly, the fact Pooler over stated his history was
alluded to by Dr. Levine as inconsistent with the test results
obt ai ned, although such was not termed “confabulation.” (R 19

1383-93, 1395-96, 1440-42). Gven this, Dr. Brannon’s new

19 Again, it is Salnick’s attenpt to find the records which
di stinguishes this matter from Ronpilla v. Beard, 125 S.Ct. 2456
(2005). The law requires that there be a reasonable search, not
an exhaustive or successful one. See Wggins v. Smth, 539 U S
510, 533 (2003).
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account is cunulative to that given to the jury. Qudinas v.

State, 816 So.2d 1095, 1106 (Fla. 2002) (finding that trial
counsel was not ineffective for failing to present evidence in
mtigation that was cunul ative to evidence already presented in
mtigation). Moreover, nerely because a defendant has found an
expert, years later, to give a nore favorable diagnosis does not

establish ineffective assistance. Danren v. State, 838 So.2d

512, 517 (Fla. 2003) (noting defendant’s recent discovery of
expert to testify about “potential brain dam” “does not equate
to a finding that the initial investigation was insufficient”);

Asay v. State, 769 So.2d 974, 986 (Fla. 2000) (finding counsel’s

investigation of nental health mtigation was reasonable and
counsel could not be declared inconpetent “nerely because the
def endant has now secured the testinony of a nore favorable

mental health expert”; Jones v. State, 732 So. 2d 313, 320 (Fl a.

1999) (reasoning rnent al health expert’s evaluation is not
rendered inadequate or inconpetent nerely because the defendant
had found an expert who would provide testinony conflicting with
t he original expert).

Wth respect to Pooler’'s 1Q the sentencing court had
rejected the mtigator of “dull intelligence” because of
Pool er’s graduation from high school, mlitary service, and job
record. Pool er has not shown that his mlitary and enpl oynent

records would not continue to support rejection of this
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mtigator. Alice Bradford noted that Poller maintained his job

for eight vyears and Dr. Brannon admtted Pooler was not

di shonorably discharged, nerely that he was discharged after an
incident with an officer in Vietnam However, even assuni ng
that the “dull intelligence” mtigator is supported by the 1Q
results of 75 and 80 (R 4 734), it would not have created the
possibility of the inposition of a life sentence, especially in
light of the strong aggravation in this case of HAC, prior
violent felony, and felony nurder, Rivera, 859 So.2d at 505, and
the sentencing court’s statement: “Each aggravator, standing
al one, would be sufficient” to outweigh the mtigation. See

Lawence v. State, 698 So.2d 1219 (Fla. 1997) (finding sentence

proportional based on three strong aggravators wei ghed agai nst
five non-statutory mtigators of learning disability, low I1Q
deprived childhood, influence of alcohol, and lack of violent

history); Spencer v. State, 691 So.2d 1062 (Fla. 1996) (finding

sentence proportional based on aggravation of HAC and prior
conviction for a violent felony, balanced against two nental
heath mtigators, and a nunber of nonstatutory mtigators
i ncludi ng drug and al cohol abuse, paranoid personality disorder,
sexual abuse by his father, honorable mlitary record, good
enpl oynent record, and the ability to function in a structured
envi ronment).

Furthernore, neither deficiency nor prejudice has been
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shown with respect to the rejection of the statutory mtigator
of “capacity to appreciate crimnality of his conduct and to
conform his conduct to the requirenents of law” Wil e the
sentencing court relied in part on Pooler’s mlitary and schoo

records to reject this mtigating circunstance, the Court also
stated that: “Dr. Al exander testified the Defendant’s ability to
appreciate the crimmnality of his conduct or to conform his

conduct to the requirenments of the law was not inpaired.” (R 4

730; R 20 1500-01) (enphasis supplied). Like Dr. Alexander, Dr.
Brannon agreed that Pooler’s ability to appreciate the

crimnality of his acts or to conform his conduct to the

requirements of the law was not inpaired. (PC 18 350-51).

Clearly, the mtigator has not been shown, thus, nerely | ooking
at the prejudice prong of Strickland, Pooler has not shown

entitlement to relief. Strickland, 466 U S. at 697 (reasoning

“there is no reason for a court deciding an ineffective
assi stance claimto ... address both conponents of the inquiry
if the defendant nmkes an insufficient showing on one.");
Maxwel | , 490 So.2d at 932 (recognizing that “A court considering
a claim of ineffectiveness of counsel need not neke a specific
ruling on the performance conponent of the test when it is clear
that the prejudice conponent is not satisfied.”).

Al cohol abuse does not establish prejudice. As an initial

point, the affidavits of Pooler’s nephews should not be
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considered as substantive evidence or for the truth of the

matter they contain. See Robinson v. State, 707 So.2d 688, 690-

92 (Fla. 1998) (denying postconviction relief on claimof newy
di scovered evidence in part because affiant/recanting wtness
did not testify and finding that affidavit was inadm ssible

hearsay); Parker v. State, 873 So.2d 270, 282-83 (Fla. 2004)

(affirmng the exclusion of affidavits from non-testifying
fam |y nenbers because the affidavits were hearsay and the state
did not have a fair opportunity to rebut the hearsay); Randol ph
V. St at e, 853 So.2d 1051, 1062 (Fla. 2003) (affirmng
postconviction court’s refusal to admt affidavit from deceased
witness as it did not fall under a exception to the hearsay
rule). The State had no objection to the admssion of the
affidavits as evidence of what Dr. Brannon was provided or
consi dered when eval uati ng Pool er.

Nonet hel ess, given that the ~court appears to have
considered the affidavits as substantive evidence, and found
t hey support mtigation of al cohol abuse, Pooler is not entitled
torelief. The record is clear that Pooler was not intoxicated,
or abusing alcohol at the tinme of the crime, thus, this
mtigator would be of little if any weight in light of the
aggravation in this case. The strong aggravation of HAC, prior
violent felony, and felony nurder, would outweigh any new

mtigation of alcohol abuse. Rivera, 859 So.2d at 505. W thout
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guestion, this additional mtigation would not render it
"reasonably probable” that alcohol abuse days prior to the
mur der woul d outwei gh the aggravation in this case and support a
life sentence. Rvera, 717 So.2d at 485 n. 12; Asay, 769 So.2d

at 988; Rutherford v. State, 727 So.2d 216, 226 (Fla. 1998);

Breedlove v. State, 692 So.2d 874 878 (Fla. 1997). This Court

should affirm the denial of postconviction relief follow ng an
evidentiary heari ng.

Al t hough not addressed in his postconviction notion, Pooler
asserts that counsel was ineffective in not noving for a co-
counsel to oversee the penalty phase. (1B 51).2% The appoi nt nent
of counsel is not a right but a privilege. The granting of co-
counsel is within the sound discretion of the trial court, based

on the conplexity of the case. See Arnstrong v. State, 642 So.2d

730, 737 (Fla. 1994) (noting “Appointnent of nultiple counsel to
represent an indigent defendant is within the discretion of the
trial judge and is based on a determ nation of the conplexity of
a given case and the attorney's effectiveness therein”); Lowe v.

State, 650 So.2d 969, 974-75 (Fla. 1994) (announcing “deci sion

20 Because this issue was not raised below, this Court

should find it unpreserved. It is well established that for an
issue to be preserved for appeal, it nust be presented to the
| ower court and “the specific legal argunent or ground to be
argued on appeal nust be part of that presentation if it is to
be considered preserved.” Archer v. State, 613 So.2d 446 (Fla

1993). See Steinhorst v. State, 412 So.2d 332, 338 (Fla. 1982).
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of whether to appoint co-counsel is not a right but is a
privilege that is subject to the trial court's discretion.”);

Cumm ngs-El v. State, 863 So.2d 246, 250, n.6, 258 (Fla

2003).

Here, Salnick noted that as part of his representation of
Pool er, he had an attorney and law clerk working with him in
addition to hiring Jenne, and his staff, as his private
i nvesti gat ors. G ven this assistance, Salnick believed it was
appropriate for him to represent Pooler during both phases of
the case. (PCR 74-75). Pooler has not shown that failing to ask
for a second-chair counsel was deficient or that but for the
failure to obtain co-counsel, the result of his sentencing would
have been different. Even w thout a co-counsel, there has been
a finding of effective assistance of counsel which is supported
by the |law and facts. Pool er has not carried his burden under

Strickland to show both deficiency and prejudice arising from

the failure to seek a second attorney for the penalty phase.

| SSUE | I |

AN EVI DENTI ARY HEARING ON CLAIM I OF POOLER S
POSTCONVI CTI ON  MOTI ON HEARI NG MEMORANDUM WAS DENI ED
PROPERLY AS THE |SSUE WAS PROCEDURALLY BARRED AND
W THOUT MERI T (restated).

Pooler nmaintains that in addition to counsel’'s errors

outlined in his Issue Il in this appeal, the sentencing court

failed to find other mtigating factors which were supported by
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the record. (1B 53). He clainms the sentencing court failed to
find mtigating factors of: (1) good jail behavior while
awaiting trial; (2) low 1.Q; and (3) age. It is Pooler’s
position that the postconviction court erred in not granting a
hearing on this issue. He also adds that “[o]ther factors, such
as those discussed in Issue Il, should have been found to be
mtigating, but were not due to trial counsel’s ineffective

assistance.” (IB 53).%! Chal l enges to trial court error are

2L Wth respect to this last allegation, the State would
rely on its answer to Issues Il and VI, reincorporated here, to
establish that counsel was not ineffective during the penalty
phase as addressed to the factors actually raised by Pooler in

| ssue I1. Because he does not specify what “other factors” he
is referring to, the State assumes that all were raised in Issue
Il and |imts its argunent to those. If Pooler has other

mtigators in nmnd, he has failed to express them and this Court
shoul d deem t hem wai ved. See Duest v. Dugger, 555 So.2d 849,
852 (Fla. 1990) (opining “purpose of an appellate brief is to
present arguments in support of the points on appeal” - notation
to issues without elucidation is insufficient and issue wll be
deened wai ved); Cooper v. State, 856 So.2d 969, 977 n.7 (Fla

2003); Roberts . St at e, 568 So.2d 1255 (Fla. 1990) .
Furt her nor e, a single sentence allegation of ineffective
assi stance, wthout nore, does not present a fully briefed
appel l ate argunent. Duest, Cooper, Roberts.

Furthernore, during the July 28, 2000, Huff/Case Managenent
Hearing, the State agreed to a hearing on Caim Il of the
Amended Motion for Postconviction Relief which was a claim of
ineffective assistance of counsel related to several mtigators
including: (1) good jail behavior; (2) dull intelligence (1.Q);
and (3) age (PC.1 10-11, 14-15; PC 17 23). An evidentiary
hearing was granted on Caim Il, however, no evidence was
offered on the “good jail behavior” and “age” mtigators. As
such, to the extent that Pooler was claimng ineffectiveness of
counsel regarding the three issues, he had his opportunity and
either failed to conme forward wth evidence, or the evidence, in
this case on I.Q/dull intelligence, did not neet the Strickland
st andar d.
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procedurally barred as such could have been raised on direct

appeal. It is well settled, “[i]ssues which either were or could
have been litigated at trial and upon direct appeal are not
cogni zabl e through coll ateral attack.” Muhammad v. State, 603

So. 2d 488, 489 (Fla. 1992); Spencer v. State, 842 So. 2d 52

60-61 (Fla. 2003); Vining v. State, 827 So. 2d 201, 218 (Fla.

2002); Smth v. State, 445 So. 2d 323, 325 (Fla. 1983).

A trial court’s sunmary denial of a postconviction notion
will be affirmed where the law and conpetent, substantia

evi dence support its findings. Diaz v. Dugger, 719 So.2d 865,

868 (Fla. 1998). In Lucas v. State, 841 So.2d 380, 388 (Fla.

2003), this Court stated that: “To uphold the trial court's
summary denial of clains raised in a 3.850 notion, the clains
must be either facially invalid or conclusively refuted by the
record. Further, where no evidentiary hearing is held below, we
must accept the defendant's factual allegations to the extent

they are not refuted by the record.” See State v. Coney, 845

So.2d 120, 134-35 (Fla. 2003); Peede v. State, 748 So.2d 253

257 (Fla. 1999). Al'so, "[t]o support summary denial wthout a
hearing, a trial court nust either state its rationale in its
decision or attach those specific parts of the record that

refute each claim presented in the notion." MLin v. State, 827

So.2d 948, 954 (Fla. 2002) (quoting Anderson v. State, 627 So.2d

1170, 1171 (Fla. 1993)).
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The court found these sub-claimprocedurally barred as each
had been raised and rejected on direct appeal. (PC 11 1985-88).
Such rulings are supported by the record.

Good Behavior Wile Awaiting Trial - On direct appeal,
Pool er challenged the court’s rejection of the mtigator of
“good behavior while awaiting trial.” Pooler, 704 So.2d at 1379-
80. This Court e Court agreed it was an abuse of discretion to
reject the mtigator based wupon Deputy Rack’'s testinony
regarding a report of an instance where Pooler threatened
another inmate during the year he awaited trial, however, such
was harmess given the trial court’s later reference to the
presentence investigation report (“PSI”) showing 26 arrests
between 1975 and 1995, five incarcerations in Louisiana between
1974 and 1988 for "“aggravated assault, aggravated assault with a
deadly weapon, battery, and resisting an officer”, and a
probationary term in Florida an aggravated assault charge.
Pool er, 704 So. 2d at 1379-80. dCearly, the issue of Pooler’s
jail behavior was raised and rejected on appeal and it may not
be re-litigated in a notion for postconviction relief. Mihammad,
603 So.2d at 489 (holding “issues which either were or could
have been litigated at trial or on direct appeal are not

cogni zabl e through collateral attack”). See Wndom v. State

886 So.2d 915, 930 (Fla. 2004); Harvey v. Dugger, 656 So. 2d

1253, 1256 (Fla. 1995); Turner v. Dugger, 614 So.2d 1075, 1078
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(Fla. 1992).

Pooler’'s Age - The claim of trial court error in rejecting
the age mtigator is procedurally barred. Pool er asked for the
statutory mtigator (R 20 1669), however, the sentencing court
rejected the nitigator.?? This finding was not challenged on
direct appeal, thus, Pooler is barred from raising the matter

now. Mihammad, 603 So. 2d at 489. See, Engle v. Dugger, 576 So.

2d 696 (Fla. 1991); Atkins v. Dugger, 541 So.2d 1165, 1166 n.1

(Fla. 1989); Roberts v. State, 568 So.2d 1255, 1257-58 (Fla.

1990); Correll v. Dugger, 558 So.2d 422, 425 (Fla. 1990). Also,

Pool er has not shown that the age mtigator would apply to him
The State reincorporates its argunment presented in Issues Il and

VI above. See Simmons, 934 So.2d at 1110; Caballero, 851 So.2d

at 662; Pagan, 830 So.2d at 816; Rose, 787 So.2d at 804,
Bl ackwood, 777 So.2d at 410; Burns, 699 So0.2d at 648 n.4

(finding age mtigator for 42 year-old man on the grounds he had

22 The court stated:

The Defendant was 47-years-old at the tinme of the
crinme. The Defendant’s age, along with the other
evidence about his Marine Corps service and job
hi story, establish the Defendant to be an experienced
and mature person, who knew what he was undert aking,

as evidenced by his comments, and who knew the killing
was w thout justification. He was conpetent and not
mentally ill. The mtigating factor has not been
established and thus wll not be considered by the
Court.

(R 4 731).
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no crimnal history) At the tine of the nmurder, Pooler was 47-
years old, had been in the mlitary, had been enployed for
several years wth the sane conpany, and had an extensive
violent crimnal history. Clearly, Pooler has not shown
entitlenent to the mtigating factor.

Low IQDull Intelligence® - Pooler’'s assertion that the
sentencing court should have found his low IQ mtigating was
raised and rejected on direct appeal. Pooler, 704 So. 2d at
1380. % Gven this, Pooler is procedurally barred from
rearguing this point as trial court error on collateral review
Mahammad, 603 So. 2d at 489 (holding issues which were raised
and rejected on direct appeal are not cogni zable in
post convi ction proceeding). To the extent that there can be a
claim of ineffective assistance drawn from the pleading, the
State relies on its answer to Issues Il and VI to establish no

i nef fectiveness ari sing from counsel’s penal ty phase

23 The trial record reveals that Pooler’s 1Q was between 75
and 85, with 80 noted as the average. (ROA-T 1380-84).

24 This Court found:

Pooler also takes issue wth the trial court's
rejection of hi s | ow- nor mal intelligence as
nonstatutory mtigation. The trial court found that
this was not established as mtigation because
although his 1.Q tested at 80, Pooler's functional
| evel was higher, as evidenced by his education,
mlitary service, and enploynent record. W find no
abuse of discretion in the trial court's ruling.

Pool er, 704 So.2d at 1380.
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presentation of Pooler’s nmental status.

| SSUES IV, V, AND VI|

THE COURT PROPERLY APPLI ED A PROCEDURAL BAR AND FOUND
MERI TLESS POOLER' S CLAIMS THAT THE TRI AL COURT GAVE
ERRONEQUS |INSTRUCTIONS AND THAT THE STATE MADE
| MPROPER ARGUMENTS REGARDING THE JURY'S *“ADVI SORY
SENTENCI NG ROLE,” SHI FTED THE BURDEN TO THE DEFENSE TO
PROVE A LIFE SENTENCE, AND APPLI ED THE FELONY MJURDER
AGGRAVATOR VWHI CH IS AN AUTOMATI C AGGRAVATORS
(restated)

Pooler raises three issues challenging the trial court’s
instructions and the prosecutor’s argunment to the penalty phase
jury. It is Pooler’s alleges in: Issue IV that the jury sense
of sentencing responsibility was negatively inpacted in

violation of Caldwell v. Mssissippi, 472 U S. 320 (1985) when

instructed that their role was advisory (IB 54); Issue V that
the instructions and argunent shifted to him the burden of
proving a |life sentence (IB 57); and Issue VII that his sentence
is unconstitutional due to the instruction and application of
the felony nurder aggravator which he characterizes as an
automati c aggravator. (IB 70-72) Included in each argunent is a
single sentence or conclusory allegation that counsel was
ineffective in not objecting and/or litigating these issues. (IB
56, 57, 61, 71 He also asserts that evidentiary hearings should
have been granted on these clains. (IB 54, 61, 72). As the
trial court found (PC. 11 1988-90), Pooler’s direct attack upon

the actions of the trial court and prosecutor are procedurally

74



barred in this |litigation. Moreover, the use of a single
sentence/ conclusory claim of ineffective assistance cannot be
used to overcone the procedural bar. Additionally, trial
counsel objected to the conplained of instructions/argunent,
thus, there the matter could have been raised on appeal and the
ineffectiveness claim is wthout nerit. These rulings are
supported by the record and law, thus, the evidentiary and
postconviction relief were denied properly.?®> This Court should
affirm

Each of Pooler’s conplaints of trial error have been
rejected by this Court recently in addition to the denial of
alternate clains of ineffective assistance pled in conclusory

terms. See Rodriguez v. State, 919 So.2d 1252, 1280-81 (Fla.

2005) . % The claim of trial error could have been raised on

2> Atrial court's sunmary denial of a postconviction notion
will be affirmed where the law and conpetent, substantia
evi dence support its findings. Diaz v. Dugger, 719 So.2d 865,
868 (Fla. 1998).

26 There, this Court opined:

Rodriguez also clains that trial counsel's failure to
object to a nunber of jury instructions constituted
ineffective assistance. These include instructions on
the aggravating circunstances, an alleged "burden
shifting" instruction on the weight of the aggravating
and mtigating circunstances, an instruction that
allegedly diluted the jury's sense of responsibility
for sentencing, and the instruction concerning the
aggravating circunstance that the nurder was commtted
in the course of a felony, which Rodriguez contends
resulted in an automati c aggravating circunstance
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di rect appeal. Counsel challenged the propriety of inform ng

the jury of its advisory role.?” (R 3 443-44, 453-54; R 4 630-

Rodri

Clainms regarding the adequacy or constitutionality of
jury instructions should be raised on direct appeal

Moreover, we will not consider such procedurally
barred clains under the guise of i neffective
assi stance of counsel....

When jury instructions are proper, the failure to
obj ect does not constitute deficient performance by
counsel. ... The instruction that purportedly diluted
the jury's responsibility for its sentencing role is
consistent with Florida's statutory schene in which
the jury “renders an advisory sentence to the court”

and t he trial court, "notwi t hst andi ng t he
reconmendation of a npjority of the jury," enters the
sentence. ... W have also repeatedly rejected clains

that the standard jury instruction inpermssibly
shifts the burden to the defense to prove that death

is not the appropriate sentence. . W  have
previously concluded that the "nmurder in the course of
a felony" aggravati ng ci rcunst ance i S not an
unconsti tuti onal automati c aggr avat or, nor does
instruction on the felony aggravator allow the jury to
consider an automatic aggravator in recomendi ng

whet her to inpose the death sentence...

Therefore, Rodriguez has failed to denpnstrate that
trial counsel's performance was deficient and that
there is a reasonable probability that the result
woul d have been different had trial counsel objected
to the jury instructions in question. ... The trial
court's denial of these clains was proper.

guez v. State, 919 So.2d 1252, 1280-81 (Fla. 2005).

2" The sentencing court instructed the jury:

As you have been told, the final decision as to what
puni shrent shall be inposed is the responsibility of
the judge. However, it is your duty to follow the | aw
that will now be given you by the Court and render to
the Court an advisory sentence based upon vyour
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632; R 10 173, 216-17, 220; R 19 1351-52; R 20 1555). Sal ni ck

also objected to the alleged “burden shifting”?® (R 1 96-108,

determnation as to whether sufficient aggravating
circunstances exist to justify the inposition of the
death penalty and whether sufficient aggravating
ci rcunstances  exi st to outweigh any mtigating
ci rcunstances found to exist.

The judge is to give (great wei ght to your
recommendat i on. Only under unusual circunstances can
the Court disregard your recommendati on.

(R 21 1620-21). (See R 19 1351-52, 1360-61). The contested
instruction followed the standard jury instruction, gave an
accurate account of the law, and infornmed the jury of its
responsibility. See Dougan v. State, 595 So.2d 1, 4 (Fla. 1992)
(finding “Florida's death penalty statute, and the instructions
and recommendation fornms based on it, set out a clear and
objective standard for channeling the jury's discretion”).
Mor eover, Pooler’s reliance upon Caldwell v. M ssissippi, 472
U S. 320 (1985) is inappropriate. This Court has held: “the
standard jury instruction fully advises the jury of the
inportance of its role, correctly states the law, [] and does
not denigrate the role of the jury. Brown v. State, 721 So. 2d
274, 283 (Fla. 1998)(citation omtted); Burns v. State, 699 So.
2d 646, 654 (Fla. 1997)(hol ding sentencing instruction correctly
states the law and advises jury of inportance of its role),
cert. denied, 118 S.Ct. 1063; Conbs v. State, 525 So. 2d 853,
855-56 (Fla. 1988)(holding Caldwell inapplicable to Florida
deat h cases).

8  Before retiring to deliberate, the jurors were

i nstruct ed:

However, it is your duty to follow the law that wll
now be given you by the Court and render to the Court
an advi sory sentence based upon your determ nation as
to whether sufficient aggravating circunstances exist
to justify the inposition of the death penalty and
whet her sufficient aggravating circunstances exist to
out wei gh any mitigating circunstances found to exist.

(R 21 1620). Further the jury was inforned:
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If you
justify

shoul d

find the aggravating circunmstances do not
the death penalty, your advisory sentence

be one of [Iife inprisonnent wthout the

possibility of parole.

Should you find sufficient aggravating circunstances
do exist, it wll then be your duty to determ ne

whet her

aggravating circunstances exist that outweigh

the mtigating circunstances.

(R 21 1623-24). The jury also was told:

| f one or nore aggravating circunstances are
established, you should consider all the evidence
t endi ng to establish one or nor e mtigating

circunstances and give that evidence such weight as

you feel

it should receive in reaching your conclusion

as to the sentence that shoul d be inposed.

A mtigating circunstance need not be proven beyond a
reasonabl e doubt by the defendant. If you are
reasonably convinced that a mtigating circunstance

exi sts,

you nmay consider it as established.

The sentence that you recommend to the Court nust be

based

upon the facts as you find them from the
evi dence

and the |aw. You should weigh the

aggravating circunstances agai nst the mtigating
ci rcunstances and your advisory sentence nust be based
on these consi derations.

| t nust

be enphasized that the procedure to be

followed by the jury is not a nere counting process of
t he nunber of aggravating circunstances and the numnber
of mtigating circunstances, but a reasoned judgnent
as to what factual situations require the inposition
of death and which <can be satisfied by Ilife
i mpri sonment in |ight of the totality of the
ci rcunst ances.

(R 21 1625-26). The record established the jury was instructed
properly and no burden shifting occurred. Henry v. State, 613

So.

2d 429,

433 n. 13 (Fla. 1992) (rejecting contention death

penalty statute shifts burden of proof to defendant). The court
denied relief properly.
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116- 23; R 10 175-76) and the felony nurder aggr avat or
instruction.?® (R 1 168-75; R 10 178-79). As such, Pooler is
procedurally barred here. Spencer, 842 So.2d at 60-61 (finding
clains with could have been raised on direct appeal to be barred
on collateral review); Vining, 827 So. 2d at 218 (sane).

Pooler’s attenpt to overcone the bar by offering in single-
sentences clains that defense counsel was ineffective for
failing to object or Ilitigate these issues are legally
insufficient. See Asay, 769 So.2d at 989 (finding “one sentence”
conclusory allegation that counsel was ineffective is an
i nproper pleading and attenpt to relitigate procedurally barred
clains); Rivera, 717 So.2d at 480 n.2 (finding it inpermssible
to recast claimwhich could have or was raised on appeal as one
of ineffective assistance in order to overcone the procedural
bar or to relitigate and issue considered on appeal). Moreover,
the ineffectiveness clains are neritless as counsel objected to
the instructions as noted above. Counsel my not be deened
i neffective where his objection or notion was deni ed. Bush v.

Wai nwright, 505 So. 2d 409, 411 (Fla. 1987) (finding counsel’s

2% This Court repeatedly has found this aggravating factor,
and its attendant instruction, constitutionally sound. See
Rodri guez v. State, 919 So.2d 1253, 180-81 (Fla. 2005); Bl anco
v. State, 706 So. 2d 7, 11 (Fla. 1997) (finding felony nurder
instruction not vague or over broad); Banks v. State, 700 So.2d
363, 367 (Fla. 1997)(finding felony nmurder instruction
constitutional) Johnson v. State, 660 So. 2d 637, 647-48 (Fl a.
1995) (citing Lowenfield v. Phelps, 484 U.S. 231 (1988)); Hunter
v. State, 660 So. 2d 244, 253 & n.11 (Fla. 1995) (sane)
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| ack of success on actions pursued following sound defense
strategies “augurs no ineffectiveness of counsel”); Songer v.
State, 419 So.2d 1044 (Fla. 1982). Further, as provided in
Rodri guez, 919 So.2d at 1280-81, counsel cannot be ineffective
for not having objected to proper instructions.

| SSUE VI I |

THE CLAIM OF CUMJLATIVE ERRORS WAS DEN ED PROPERLY
(restated)

Pooler claims he did not receive a constitutionally fair
trial as he received ineffective assistance of counsel, and the
“sheer nunber and types of errors involved in his trial” and
these “dictated the sentence he would receive. (IB 73). It
appears Pooler is |limting his argunent to the penalty phase as
he addresses the errors he set forth in Issues Il and V.
Below, he nerely referenced “trial errors” wthout identifying
whi ch errors. The trial court denied this claim sunmarily due
to the inadequate pleading and because “trial error” are

procedural |y barred in collateral litigation. (PC 11 1992-93).%

30 The trial court reasoned:

The defendant contends that he did not receive a fair
trial under the Ei ghth Anmendnment due to cunulative
trial errors. He does not, however, identify the
alleged errors he wishes this court to consider, nor

does he explain how these nmatters —caused a
constitutional violation. Mere conclusory allegations
are legally insufficient and are subject to summary
deni al . Kennedy v. Singletary, 602 So.2d 1285 (Fla.

1992).
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The claim is legally insufficient because Pooler does
nothing nore than reference errors discussed in other parts of
the notion or in another brief. Mere conclusory allegations are
legally insufficient and are subject to summary denial. Kennedy
547 So. 2d at 913 (opining that “[a] defendant nmay not sinply
file a nmotion for post-conviction relief containing conclusory
allegations that his or her trial counsel was ineffective and
then expect to receive an evidentiary hearing”). Wth regard to
the claimof ineffectiveness of penalty phase counsel, the State
relies upon its answer to Issues Il and VI. Should this claim
be read to include all of the allegations, both trial errors and
counsel’s ineffectiveness, Pooler has failed to show error. See

Zeigler v. State, 452 So. 2d 537, 539 (Fla. 1984) (opining

“[i]n spite of Zeigler’ s novel, though not convincing, argunent
that all nineteen points should be viewed as a pattern which
could not have been seen until after the trial, we hold that all
but two of the points raised either were or could have been,
presented at trial or on direct appeal. Therefore, they are not

cogni zable wunder rule 3.850.7), sentence vacated on other

The issues raised by the defendant are also barred to
the extent that he clains judicial errors. GCcchicone
v. State, 768 So.2d 1037, 1040 n.3 (Fla. 2000)...

(PC. 11 1992- 93)
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grounds, 524 So.2d 419 (Fla. 1988);% Wke v. State, 813 So. 2d

12, 22 (Fla 2002); Rose v. State, 774 So. 2d 629, 635 n. 10

(Fla. 2000); Downs v. State, 740 So.2d 506, 509 (Fla. 1999)

(finding where allegations of individual error are found to be
W thout nerit, a cunulative error argunent based on the asserted
errors nmust |likew se fall).
| SSUE | X

POOLER FAILED TO PRESENT A VALID GROUND FOR JURCR

| NTERVIEWS AS SUCH THE REQUEST WAS DEN ED PROPERLY

(restated)

It is Pooler’s conplaint that the Florida Rule of
Prof essional Responsibility 4-3.5(d)(4) and its prohibition
agai nst lawers initiating comunication with jurors inpinges on
his right to free association and speech. (1B 74) Pooler admts
that he cannot cite to any juror m sconduct, but he clains that
it is due to his inability to interview the jurors first. (IB
77) . Al so. Pooler adds that the denial of juror interviews
deni es him access to the court. (IB 79). The trial court found
this matter without nmerit given this Court’s repeated rejection

of such clainms and recognition juror interviews are permtted

once a proper showng is nmade (PC 11 1995-96). The denial of

3 As in Zeigler, all but a few clains are procedurally
barred, thus, Gunsby v. State, 670 So.2d 920, 924 (Fla. 1996)
i s distinguishable.
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relief nmust be affirned. *

These challenges have been rejected repeatedly as
procedurally barred and neritless. Pool er has not presented
anything which undermines this Court’s prior decision on the

matter. In Elledge v. State, 919 So.2d 57 (Fla. 2005), this

Court opined:

Wt h regard to Elledge's claim regarding the
constitutionality of the rule governing an attorney's
ability to interview jurors, we determne that the
substantive constitutional challenge to the rule
governing juror interviews is procedurally barred as
it was not raised on direct appeal. ... Procedural bar
notw t hstandi ng, Elledge's claimlacks nmerit. ...
El |l edge, 919 So.2d at 77-78 (citations and footnote omtted).

See Parker v. State, 904 So.2d 370 (Fla. 2005); Giffin v.

State, 866 So.2d 1, 20 (Fla. 2003); Arbelaez v. State, 775 So.2d

909, 920 (Fla. 2000) (rejecting claimthat rule 4-3.5(d)(4) is
unconsti tuti onal as procedurally barred as “[a]lny clains
relating to Arbelaez's inability to interview jurors should and
could have been raised on direct appeal,” and as legally
i nsufficient because Arbelaez did not nake a prima facie show ng
of any juror msconduct, but instead conplains about his
inability to conduct "fishing expedition” interviews with jurors

after guilty verdict).

32 A court’s summary denial of a postconviction notion will
be affirnmed where the |aw and conpetent, substantial evidence
support its findings. Diaz v. Dugger, 719 So.2d 865, 868 (Fla.
1998) .
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Moreover, the law allows juror interviews under certain
ci rcunstances, thus, there is no due process or equal protection

violation. See Marshall v. State, 854 So. 2d 1235 (Fla. 2003);

Johnson v. State, 804 So.2d 1218, 1225 (Fla. 2001); Bapti st

Hospital of Mam, Inc. v. Maler, 579 So.2d 97, 100 (Fla. 1991).

Clearly, if Pooler can nake a prinma facie show ng of m sconduct,
he may obtain juror interviews. Hs inability to neet this
requi renent, however, does not exenpt his attorney from the
rules of professional conduct, permt the appointnent of a
“social scientist” to conduct a “fishing expedition” decried in
Arbel aez, 775 So.2d at 920, or render his conviction and

sentence constitutionally infirm See Giffin, 866 So.2d at 20.

| SSUE X
SUMMARY DENIAL OF THE CLAIM COUNSEL WAS | NEFFECTI VE
FOR FAILING TO OBTAIN PROPER FORENSIC EXPERTS WAS
PROPER (rest at ed)
Initially, Pooler asserts that counsel was ineffective for
failing to obtain an expert in pathology to counter the finding
of heinous atrocious and cruel aggravator (“HAC') to show that

death was instantaneous. (1B 79-80). He then argues in such

conclusory terns that under Ake®® he is entitled to an expert and

33 Pooler’'s recitation of Ake v. Oklahoma, 470 U.S. 68

(1985) and his other cases where experts were appointed do not
factor into the instant claim The question before this Court
is whether counsel was ineffective for not seeking an expert,
not whether Pooler was entitled a pathology expert’'s effective
assi st ance. Even if it is assuned that had counsel requested
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that “counsel failed to conduct any forensic investigation”,
thus, “the defense was unable to present critical information to
the judge and jury. (1B 80).% This claim as pled, is legally
i nsufficient. It does not delineate what the defense expert
woul d opine to show the victinmis death was instantaneous, what
statutory and non-statutory information was not presented to the
jury, or what crucial information should have been presented to
counter the aggravation, other than the HAC aggravator.
Moreover, with respect to HAC, the focus was not on the nmanner
or timng of the killing itself, but on Kim Brown’'s awareness
the day before and at the start of the attack that her death was

pending. G ven these failings, the summary denial of relief was

t he expert, one would have had to be granted, the facts of this
case render that issue irrelevant. As will be discussed, it was
not the length of tine it took Kimto die, but the suffering and
fear she experienced knowi ng she was going to die well before
the first shot was fired.

34 Later he subnits:

Def ense counsel failed to ensure that M. Pooler
received the assistance of a conpetent qualified
pat hol ogi st to devel op evidence rebutting aggravating
factors and supporting mtigating factors. M. Pooler
was prejudiced by being denied any defenses to the
death sentence based wupon the available forensic
evidence, and being deprived of the opportunity to
pr esent statutory and non-statutory mtigating
circunstances to the jury. The trial court erred in
failing to grant an evidentiary hearing on this issue.
The record does not conclusively establish that M.
Pooler is not entitled to relief on this issue.

(1B 85).
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correct and should be affirned.?
In denying relief on this issue, Cam Xl of the
postconviction relief notion, the court found:

The Defendant contends that his trial counsel was
ineffective for failing to request that a forensic
pat hol ogi st expert be appointed to investigate the
findings of the State’s witnesses and to assist in the
i npeachnent of their testinony (Anended Motion at 50).
He nmaintains a defense forensic expert could have
opined that the victim died instantly, therefore,
refuting the heinous atrocious and cruel aggravator
(Amended Motion at 50).

The defendant failed to identify, however, what
evidence or expert opinion his trial counsel could
have offered to show the wvictinis death was
i nstantaneous so as to refute the heinous, atrocious
and cruel finding, thereby rendering the claimlegally
i nsufficient. The defendant’s claim is legally
insufficient as he asserts counsel was ineffective for
failing to find an expert “capable of rendering a
reasoned opinion regarding nunerous forensic issues in
this case” and presenting “statutory and nonstatutory
mtigating circunstances to the jury.” (AEx.1 -
Amended Motion at 50 and 54). He fails to delineate
what “critical information” was not presented to the
jury or what mtigating evidence was not presented
ot her t han to assert t hat t he killing was
I nst ant aneous.

Furthernore, according to the evidence presented, the
focus of the heinous, atrocious or cruel aggravator
was on the anguish and fear that Kim Brown endured
| eading up to her death, not on the length of time it
took her to die. As noted by the Florida Suprene
Court in its opinion on defendant’s direct appeal,
“... In this case, the record contains evidence over
and above the fact that the victim pleaded for her

35 A court’s summary denial of a postconviction notion will
be affirmed where the law and conpetent, substantial evidence
support its findings. Diaz v. Dugger, 719 So.2d 865, 868 (Fla.
1998) .
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life and received nultiple gunshot wounds. Ki n Brown

| earned of Pooler’s threats to kill her sonme two days
before she was killed, giving her anple tine to ponder
her fate. Any doubts she my have had about the

sincerity of Poller’s threat nust have been dispelled
when he visited her apartnent that norning with a gun,
forced his was in, and shot her fleeing brother in the
back. One need not speculate too nuch about what was
going through Kim Brown’s mnd during this tinme, as
her fear was such that it caused her to vomt. Even
after Kim succeeded in |ocking Pooler out of the
apartnent, he broke his way back in, whereupon she and
her brother ran out of the apartnent in an effort to
escape. Once he caught up with Kim Pooler struck her
in the head with his gun and dragged her to his car as
she screamed and begged for him not to kill her.
Pooler’s final words to her before killing her were,
‘Bitch, didn’t | tell you I'd kill you? and ‘You want
some nore?’” We conclude that the circunstances of the
victims death support the trial court’s finding that
t he HAC aggravator had been established.” Pooler, 704
So.2d at 1378 (citations omtted).

Thus, given the focus was on the events preceding the
shooting, the testinony of an expert forensic w tness
woul d have been irrelevant: this, the defendant is
unable to establish either prong of Strickland.
Accordingly, CdaimXll is denied.

(PC. 11 1997-98).
As the trial court found, Pooler has not alleged how

counsel’s actions were deficient nor how they resulted in

prejudice as described by Strickland. Hs claim is legally

insufficient as defined by Kennedy v. State, 547 So.2d 912, 913

(Flla. 1989) (opining “defendant may not sinply file a notion for
post -conviction relief containing conclusory allegations that
his or her trial counsel was ineffective and then expect to

receive an evidentiary hearing"). To be entitled to an
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evidentiary hearing, Pooler "nust allege specific facts which
are not conclusively rebutted by the record and which
denonstrate a deficiency in performance that prejudiced [hin]."

Roberts wv. State, 568 So.2d 1255, 1259 (Fl a. 1990) .

Furthernore, it is clear fromthis Court’s direct appeal opinion
that the finding of the HAC aggravator was based upon eye-
wWitness testinony and Kim Brown’s fear |eading up to her death

not that of the nedical exam ner. Pooler, 704 So.2d at 1378.

The HAC aggravator was established beyond a reasonable doubt,
from the facts Kim knew of the death threat Pooler had nade
against her, and the knowl edge of her immnent death as he
pushed his way into the apartnment, and shot her brother before
chasi ng her through the apartnment conplex as she pleaded for her
life. An expert forensic witness could not have refuted this
evi dence, therefore, Pooler is unable to establish either prong

of Strickland.®*® A forensic expert’'s testinony related to how

36 pooler has failed to show that an expert could have

offered him any assistance in refuting the HAC factors
considered and affirnmed by this Court as supporting HAC. Hence,
counsel cannot be deened ineffective for not having secured the
assistance of an irrelevant expert. Mreover, no prejudice can
be shown because even if the death was instantaneous, the terror
Ki m experi enced as Pool er chased her, and the know edge of her
i mm nent death as she pled that he not kill her, established the
aggravating factor. The result of the proceeding would not have
been different even if a defense expert would have proven Kim
died instantaneously wth the first gun shot. “A court
considering a claim of ineffectiveness of counsel need not nake
a specific ruling on the performance conponent of the test when
it is clear that the prejudice conponent is not satisfied.”
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long it took the victimto die after she was shot is irrel evant
to the HAC determnation. This Court should affirm the denial
of postconviction relief.
| SSUE XI
THE SUMVARY DENIAL OF POOLER' S CLAIM OF | NEFFECTI VE

ASSI STANCE ARI SI NG FROM THE | NTRODUCTI ON OF ALLEGEDLY
GRUESOVE PHOTOGRAPHS WAS PROPER (rest at ed)

Here, Pooler maintains it was error to deny him an
evidentiary hearing on his claim that it was error to have
admtted allegedly gruesone photographs at this trial. In the
header to the issue, Pooler notes that this is a claim of
i neffectiveness of counsel, however, he does not explain how

counsel was deficient or the alleged prejudice under Strickl and.

I nstead, Pooler points to State v. D GQuilio, 491 So.2d 1129

(Fla. 1986) to support his argunent that “[t]he trial court’s
error in admtting these photographs cannot be considered

harnm ess beyond a reasonable doubt.” (IB 86-87) As the trial

Maxwel | v. Wi nwight, 490 So. 2d 927, 932 (Fla.), cert. denied,
479 U.S. 972 (1986). See Strickland, 466 U S. at 697, 104 S. Ct.
2052 (announcing that “there is no reason for a court deciding

an ineffective assistance claimto ... address both conponents
of the inquiry if the defendant makes an insufficient show ng on
one."). Further, as the issue of the sufficiency of the

evi dence supporting HAC was |itigated previously, Pooler may not
now attenpt to recast the challenge to the HAC finding under the
guise of a claim of ineffective assistance of counsel. Freenman
v. State, 761 So. 2d 1055, 1067 (Fla. 2000) (holding that clains
that could have been raised on direct appeal cannot be
relitigated wunder the guise of ineffective assistance of
counsel)
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court found in denying relief, this nmatter is procedurally
barred as it is a claimof trial court error which could have
been raised on direct appeal, legally insufficient for making
the ineffectiveness argunent in a single sentence wthout

identifying either Strickland prong, and neritless given that

counsel did object to the adm ssion of the photographs. (PC 11
1999- 2000) . ¥’

The propriety of the adm ssion of autopsy and crine scene
phot ographs is an issue that could have been raised on direct
appeal. Hence, Pooler is procedurally barred from presenting it

on collateral review See Arbelaez, 775 So.2d at 919 (finding

challenge to admission of gruesone photographs procedurally
barred); Mihammad, 603 So.2d at 489 (holding "[i]ssues which
either were or could have been litigated at trial and upon
di rect appeal are not cogni zable through collateral attack").
Furthernore, he may not wuse a single-sentence claim of

i neffective assistance of counsel (located in the issue header)3®

37 A court’s summary denial of a postconviction notion will
be affirnmed where the |law and conpetent, substantial evidence
support its findings. Diaz v. Dugger, 719 So.2d 865, 868 (Fla.
1998).

38

Moreover, to present the ineffectiveness claim in the
header wi thout nore elucidation should render the matter waived.
See Duest v. Dugger, 555 So.2d 849, 852 (Fla. 1990) (opining
“purpose of an appellate brief is to present argunments in
support of the points on appeal” - notation to issues wthout
elucidation is insufficient and issue wll be deenmed waived);
Cooper v. State, 856 So.2d 969, 977 n.7 (Fla. 2003); Roberts v.
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to overcone the procedural bar. See Asay, 769 So.2d at 989
(finding “one sentence” conclusory allegation that counsel was
ineffective is an inproper pleading and attenpt to relitigate

procedurally barred clains); Freeman v. State, 761 So. 2d 1055

1061 (Fla. 2000) (holding clainms that could have been raised on
direct appeal cannot be relitigated under guise of ineffective
assi stance); Rivera, 717 So.2d at 480 n.2 (sanme) Cherry, 659
So.2d at 1072 (sane).

However, if the nerits of the ineffectiveness claim are
reached, the summary denial was proper based upon the record
evi dence. Al though unsuccessful, defense counsel challenged the
adm ssion of the photographs by witten notion and when the
State offered them into evidence (R 3 407-09; R 15 844; R 16
934-35). Bush, 505 So.2d at 411 (finding counsel’s |lack of
success on actions following sound strategies “augurs no
i neffectiveness of counsel”). After hearing argunment of
counsel, and review ng the photographs, the court admtted the
phot ogr aphs concl udi ng each appeared to depict a different wound
and none appeared particularly gory (R 16 934-35). Because
counsel raised a tinely, albeit unsuccessful objection, he nmay

not be deened ineffective under Strickl and. This Court should

State, 568 So.2d 1255 (Fla. 1990). A single sentence allegation
of ineffective assistance, wthout nore, does not present a
fully briefed appel |l ate argunent.
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affirm

| SSUE X |

POOLER IS NOT “I1NNOCENT OF THE DEATH PENALTY” AND HI S

CLAIM AND REQUEST FOR AN EVIDENTI ARY HEARI NG WERE

DENI ED PROPERLY (rest at ed)

In this issue, Pooler asserts he is innocent of the death
penalty, that his sentence is not proportionate given the new
mtigation “discussed” elsewhere, that the trial court erred in
not granting a hearing, and “[t]o the extent that trial counse
failed to adequately raise this issue” Pooler was denied
effective counsel. (1B 88). The trial court denied relief
summarily finding that Pooler had failed to show that none of
the aggravators applied to him and that proportionality review
was the duty of this Court on direct appeal and such could not
be raised in the postconviction Ilitigation in addition to
Pool er’s pleading deficiencies.® The law and conpetent,
substanti al evidence support the court’s denial of relief.

Bel ow, the court found and reasoned:

Actual innocence of the death penalty nust focus upon

the applicability of all the aggravation circunstances

in defendant’s case, and not on additional mtigation
he may have to offer. Sawer v. Witley, 505 U S. 333,

345- 46 (1992).

39 A court’s summary denial of a postconviction nmotion will
be affirnmed where the |aw and conpetent, substantial evidence
support its findings. Diaz v. Dugger, 719 So.2d 865, 868 (Fla.
1998) .
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The record in the instant case revealed that the
defendant failed to denonstrate that none of the
aggravators apply. Wat’'s nore, on direct appeal, the
Florida Suprenme Court affirnmed the aggravation found.

Pool er, 704 So.2d 1378-79, 1381 (affirmng HAC and
prior violent felony aggravators and determ ning
sentence proportional based in part on aggravation
found in case). Because the defendant cannot overcone
the Florida Suprenme Court’s ruling, this issue is
wi thout nerit as a matter of l|law See ElI|edge v.
State, 911 So.2d 57 (Fla. 2005) (finding “Elledge’s
contention that he is innocent of the death penalty
was deci ded adversely to Ell edge on direct appeal and
is not cognizable in the postconviction proceeding’);

Sochor V. State, 883 So2d 766, 788 (Fl a.
2004)(rejecting claim of “innocent of the death
penal ty” because the Court found on direct appeal
“that the evidence supported the existence of three
aggravating circunstances”).

Simlarly, defendant’s claim that his death sentence
was di sproportionate (S Ex. 1 - Anended Mdtion at 57)
must al so be denied because it was resolved adversely
to his position here by the Florida Suprene Court.
Pool er, 704 So.2d at 1381. Consequently, it cannot be
rai sed in a postconviction proceeding.

Even if the aforesaid clains were cognizable in a
post convi cti on setting, def endant’ s claim is
i nsufficient because he does not explain how or why
the aggravators are constitutionally infirm He does
not identify the ®“non-record” facts the trial court
supposedly relied upon in finding that the heinous,

atrocious and cruel aggravating circunmstances were
proven.. ..

(PC. 11 2001- 02).

Bel ow, Pooler had not argued that the felony nurder
aggravator did not apply to him He again omts that argunent
here, hence the claimis legally insufficient because he has not

shown that none of the aggravators apply. Likew se, he did not
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identify what non-record evidence was used to support the HAC
aggravaor, thus, again making the claim legally insufficient.
Further, to the extent that this issue is one of trial court

error, it is procedurally barred. See State v. Coney, 845 So

2d 120, 137 (Fla. 2003) (rejecting as procedurally barred claim
of “innocent of the death penalty” as it was in part asserting
trial court error). Moreover, as pointed out by the trial
court, this Court affirmed the HAC and prior violent felony
aggravators, as well as proportionality on direct appeal.
Pool er, 704 So.2d 1378-79, 1381. Furthernore, his single
sentence reference to counsel’s ineffective assistance is
insufficiently pled. See Asay, 769 So.2d at 989 (finding “one
sentence” conclusory allegation that counsel was ineffective is
an inproper pleading and attenpt to relitigate procedurally
barred clains). The sunmary denial was appropriate in this case

and shoul d be affirmed.
| SSUE XI |1

THE SUMVARY DENI AL OF POOLER S CHALLENGE TO FLORIDA' S

DEATH PENALTY STATUTE AS UNCONSTI TUTI ONAL WAS CORRECT

(restated)

Pool er asserts that he should have been granted an
evidentiary hearing on his «claim that Florida s capital
sentencing is unconstitutional under the Eighth Anmendnents to

the United States Constitution because it: (1) does not prevent

arbitrary inposition of the death penalty; (2) does not “provide
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any standard of proof for determning that aggravati ng
ci rcunstances ‘outweigh’ the mtigating factors”; (3) does not
“define ‘sufficient aggravating circunstances’”; (4) does not
“define for the consideration each of the aggravating
circunstances listed in the statute”; (5) does not “have the
i ndependent rewei ghi ng of aggravating and mtigating
circunstances; (6) allows for the application of an aggravator
in a vague and inconsistent nmanner; and (7) <creates a
presunption of death upon a single aggravating circunstance.
According to Pooler, “[t]o the extent trial counsel failed to
properly raise this | Ssue, def ense counsel render ed
prejudicially deficient assistance.” (1B 89-90).%
The trial court denied relief finding:
(1) The defendant challenged the constitutionality of
8921. 141 at trial and on direct appeal (AEx.5 -
ROA- R 96-227, 250-77, 284-98; ROAT 171-97, 216-
23). Pooler, 704 So.2d at 1380-81. The instant
chall enge is one which could have been raised on

direct appeal and, to the extent that he failed
to address any issues at that time, he 1is

procedural ly barred from doing SO in a
post convi ction setting. Muhammad, 603 So.2d at
489.

(2) The Florida Suprene Court has affirnmed the
constitutionality of Florida’s death penalty
statute on nunmerous occasions. See Hunter .
State, 660 So.2d 244, 252-53 (Fla. 1995)....

40 A court’s summary denial of a postconviction notion will
be affirnmed where the |law and conpetent, substantial evidence
support its findings. Diaz v. Dugger, 719 So.2d 865, 868 (Fla.
1998) .
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(citations omtted).

(3) The Florida Supreme Court has recognized the
deat h penal ty i's consti tutional and t he
determnation to have a death penalty is a
| egi sl ative decision. Booker v. State, 514 So.2d
1079, 1081 (Fla. 1987).... (citation omtted)

(PC. 11 2003-04).

Pooler has offered nothing to wundermine the court’s
concl usi ons which were based on well settled law. This claimis
legally insufficient and procedurally barred with respect to the
single sentence allegation of ineffectiveness of counsel. See
Asay, 769 So.2d at 989 (finding “one sentence” conclusory
all egation that counsel was ineffective is an inproper pleading
and attenpt to relitigate procedurally barred clains). Thi s

matter is procedurally barred as it could have and was raised on

direct appeal. Pooler, 704 So.2d at 1380-81. See Mihammad, 603

So.2d at 489 (noting “[i]ssues which either were or could have
been litigated at trial and wupon direct appeal are not

cogni zabl e through collateral attack."); Medina v. State, 573

So. 2d 293 (Fla. 1990) (opining that "[a]llegations of
i neffective assistance cannot be wused to circunvent the rule
that postconviction proceedings cannot serve as a second
appeal 7). Moreover, Florida's death penalty statute has been
found constitutional consistently and Pool er has offered nothing

to contradict those rulings. Hunter v. State, 660 So.2d 244,

252-53 (Fla. 1995) (upholding Florida’s death penalty statute
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agai nst constitutional challenges).* The sunmary denial of
relief should be affirned.
| SSUE XI'V
POOLER' S CLAIM THAT RING V. ARIZONA RENDERS FLORI DA

CAPI TAL SENTENCI NG UNCONSTI TUTI ONAL |S PROCEDURALLY
BARRED AND MERI TLESS (rest at ed)

Here, Pooler raises a Sixth Arendnent challenge to §921. 141

Fla. Stat. based upon Ring v. Arizona, 536 U S. 584 (2002) on

the grounds: (1) that the jury was instructed that its
sentencing recommendation was nerely advisory; (2) that the
aggravators were not included in the indictnment; (3) that the
sentencing jury recommendation need not be unaninous; (4) that
the aggravators nust be proven beyond a reasonable doubt; and
(5) that the jury nust be the sentencer. As the trial court

concl uded, *? the record and case | aw establish Pooler is entitled

4l See Proffitt v. Florida, 428 U.S. 242, 255-56 (1976);
Rodriguez v. State, 919 So.2d 1252 (Fla. 2005); ElIledge v.
State, 919 So.2d 57 (Fla. 2005); Giffin v. State, 866 So.2d 1
14 (Fla. 2003); Cox v. State, 819 So.2d 705, 725 (Fla. 2002);
Freeman v. State, 761 So.2d 1055, 1067 (Fla. 2000); Shellito v.
State, 701 So.2d 837, 842-43 (Fla. 1997); Fotopoulos v. State,
608 So.2d 784, 794 & n. 7 (Fla. 1992).

“2 1n entering its summary denial, the court reasoned:

The Florida Suprenme Court has held consistently that
Ring does not apply to the Florida death sentence
process. See MIls v. State, 786 So.2d 532 (Fla.
2001); Shere v. Moore, 830 So.2d 56 (Fla. 2003);
Porter v. Croshby, 840 So.2d 981 (Fla. 2003).

Further, both the Florida Suprene Court and the United
State’s Suprene Court have determned that Ring is not
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to no relief.*

Ring v. Arizona, 536 U S. 584 (2002) does not apply in

Florida the statutory maxi num sentence for first degree nurder
in Florida is death and death eligibility occurs at the tinme of

conviction for first-degree nmurder. See MIls v. More, 786

So.2d 532 (Fla. 2001); Shere v. More, 830 So.2d 56 (Fla. 2003);

Porter v. Crosby, 840 So. 2d 981 (Fla. 2003) (stating "we have

repeatedly held that maxi mum penalty under the statute is death
and have rejected the other Appr endi argunent s” [t hat
aggravators need to be charged in the indictnent, submtted to
jury and individually found by unaninous jury]). Further, Ring

is not to be applied retroactively. Schriro v. Sumerlin, 124

S.Ct. 2519 (2004); Johnson v. State, 904 So.2d 400 (Fla. 2005).

Gven that Pooler’s conviction and sentence becane fina
Novenber 6, 1997, he cannot rely upon Ring for relief. Finally,
Pooler not only has a prior violent felony conviction, but a
cont enpor aneous felony nurder finding. Pooler, 704 So.2d at

1377. Consequently, there was no Sixth Amendnent violation and

to be applied retroactively. The defendant’s
conviction and sentence becane final on Novenber 6,
1997. Consequently, he cannot rely on Ring for relief
in postconviction. Scriro v. Sumrerlin, 124 S.Ct. 2519
(2004); Johnson v. State, 904 So.2d 400 (Fla. 2005).

43 A court’s summary denial of a postconviction motion will
be affirnmed where the law and conpetent, substantial evidence
support its findings. Diaz v. Dugger, 719 So.2d 865, 868 (Fla.
1998) .
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relief nmust be denied. Bryant v. State, 901 So.2d 810, 823

(Fla. 2005). See Kornondy v. State, 845 So.2d 41, n. 3 (Fla.

2003) (concluding sinultaneous convictions of felonies which
then form basis for aggravating factor is sufficient to satisfy

Ring); Jones v. Crosby, 845 So.2d 55 (Fla. 2003) (sane). Relief

was deni ed properly.
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CONCLUSI ON

Based upon the foregoing, the State requests respectfully
that this Court affirmdenial of postconviction relief.
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