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Petitioner, M chael Col eman, through undersigned counsel,
petitions this Court for review of the circuit court order of
November 21, 2005, denying undersigned counsel’s request that
t he Departnment of Financial Services pay his attorney fees
associated with the mental retardati on proceedi ngs to be
conducted in the circuit court pursuant to this Court’s remand
order dated Septemnmber 23, 2005.

.  JURI SDI CTI ON

This is an original proceeding under Rule 9.142(b) of the
Fl ori da Rul es of Appellate Procedure. This Court has original
jurisdiction pursuant to Art. V, sec. 3(b)(8), Fla. Const.
Bundy v. Rudd, 366 So. 2d 440 (Fla. 1978).
. HI STORY AND STATUS OF PROCEEDI NGS BELOW

M. Coleman is under a sentence of death. His case is
currently pending in the Circuit Court of the First Judicial
Circuit in and for Escanbia County.

M. Coleman was initially indicted on four counts of
first degree murder, one count of attenpted first degree
mur der, six counts of kidnaping, two counts of sexual battery,
one count of conspiracy to commt possession or transfer of
nore than 400 grans of cocai ne, one count of burglary, and two
counts of robbery (R2106). On May 22, 1989, M. Coleman’s
trial commenced. He was convicted of all counts. The jury
recomended advi sory sentences of |ife (R2446). The trial
court overrode the jury's recomendati on and sentenced M.

Col eman to death (R2609-14). On direct appeal, the Florida

Suprene Court affirmed the convictions and sentences. Col eman



v. State, 610 So. 2d 1283 (Fla. 1993). The United States
Suprenme Court denied certiorari review. Coleman v. Florida,
114 S.Ct. 321 (1994).

During the next several years, M. Col eman was not
provi ded any substantive |egal representation, as the courts
and the Capital Collateral Representative debated who woul d
represent M. Coleman. M. Coleman filed a Motion to Vacate
Judgnent and Sentence on March 24, 1997. M. Col eman was
provided with a registry attorney, Maria Laverde. She anended
the notion to vacate on February 3, 2000 (PC-R 349). An
evidentiary hearing was conducted in January of 2001. 1In |ate
2003, Ms. Laverde filed a notion seeking to be discharged as
M. Coleman’s counsel. In April of 2004, the circuit court
appoi nted Baya Harrison as M. Colenman’s new registry
attorney. Thereafter, the notion to vacate was denied on July
16, 2004. M. Coleman’s appeal of the denial of relief was
filed by M. Harrison.

Whi l e his appeal was pending before this Court, M.
Coleman’s fam |y retai ned undersi gned counsel to handle M.
Col eman’ s appeal .! Thereafter, undersigned counsel sought
this Court’s assistance in |ocating and obtaining M.
Coleman’s files and records fromhis prior attorneys.
Under si gned counsel also discovered that at the 2001

evidentiary hearing evidence was presented that M. Col eman

1 This appeal appears on this Court’s docket as Col enman v.
State, FSC Case No. SC04-1520.



had an 1 Q score of 67.2 After discovering this testinony was
contained in the record, undersigned counsel filed a notion
seeking relinquishnment of jurisdiction in order to permt
presentation of a claimthat M. Coleman was nentally retarded
and that his execution was precluded by the Ei ghth Anendnent.
Under si gned counsel also filed a notion with this Court
seeking an order requiring the Departnment of Financi al
Services to pay unanticipated costs associated with the
appeal. Specifically, undersigned counsel had discovered that
the record on appeal was inconplete and had sought to have the
record supplenmented with the m ssing documents. After this
Court ordered supplenmentation, the clerk of the circuit court
suppl enmented the record with 899 pages of material. The clerk
notified undersi gned counsel that in order for himto receive
a copy of the supplenmental record on appeal, he would have to

pay $910. 25.

2 In reviewng the record, undersigned counsel also discovered
that M. Coleman had diligently sought to present his nental
retardation claim M. Coleman’s first registry attorney, Ms.
Laverde, sought to raise nental retardation as a bar to his
execution in February of 2002, within one year of the

enact ment of Section 921.137, Fla. Stat. (2001). Later in
June of 2002, the United States Suprene Court issued Atkins v.
Virginia, 536 U.S. 304 (2002). Thereafter, Ms. Laverde

subm tted notice of Atkins as supplenmental authority. Wen
Ms. Laverde was replaced as registry counsel, her successor,
Baya Harrison, purported to withdraw M. Coleman’s cl aim

This was done wi thout M. Coleman’s know edge or consent. As
has been revealed in the proceedi ngs on undersi gned counsel’s
notion to obtain M. Coleman’s attorney files, M. Harrison
had not obtain the nental health records from Ms. Laverde that
support M. Coleman’s retardation claimwhen he filed to

wi t hdraw the claim



On Septenber 23, 2005, this Court issued orders
relinquishing jurisdiction on undersigned counsel’s notion for
transfer of M. Coleman’s files, his notion for paynent of
costs and expenses, and on his notion for a determ nation of
M. Coleman’s nmental retardation. During the ensuing
proceedings in circuit court, undersigned filed a new notion
for costs on or about Novenber 2, 2005. In this notion,

under si gned counsel asserted:

10. Here, M. Col enman was previously
represented by registry counsel. The registry
counsel withdrew fromthe case when M. Col eman’s
fam |y hired the undersigned to handle the appeal
before the Florida Supreme Court. |t had been
assunmed that not only had the cost of preparing the
record on appeal been taken care of, but also copies
of all circuit court pleadings had been nmaintai ned by
registry counsel. It had also been assunmed that no
addi ti onal proceedings in circuit court would be
necessary. Unfortunately, all of these assunptions
proved to be in error.

11. Under the circunstances, M. Col eman seeks
an order directing the Departnent of Financi al
Services to pay the costs associated with the
preparation of a supplenmental record that included
899 pages of material filed in circuit court that was
not included in the record on appeal previously
submtted and paid for by the State, and to pay the
costs associated with the nmental retardation
proceedi ngs before this Court, including attorney
f ees.

Motion at 5 (Appendix A). This notion was served on the
Departnment of Financial Services. The Departnment did not file
a witten response to the notion. However, the Departnent was

represented at the hearing on the notion that occurred on



Novenmber 14, 2005, by WIlliamJ. Thurber, 1V.3 During that
hearing, M. Thurber expressed the Department’s willingness to
pay reasonabl e costs and expenses incurred by the defense, but
t he Departnment opposed either the appointnent of undersigned
counsel as registry counsel or the paynent of attorney fees.
Though M. Thurber stipulated to undersigned counsel’s
qualifications to be appointed as registry counsel, he

i ndicated that the Departnment was concerned that undersigned
counsel’s actions constituted an end run around the provisions
of 827.710, and accordingly, the Departnment opposed either the
appoi nt mnent of the undersigned or the paynent of his attorney
f ees.

On Novenber 21, 2005, the circuit court entered its order
denying that portion of the notion seeking the paynment of
attorney fees - “attorney fees for counsel MClain are not to
be paid by DFS.” Order (11/14/05) at 2 (Appendi x B)(enphasis
inoriginal). It is this order of the circuit court that M.

Col eman petitions this Court to review

Il REASONS FOR GRANTI NG PETI TI ON

3 Following this Court’s remand on Septenber 23, 2005, status
heari ngs have been held in the circuit court on Cctober 20t h,
November 1St, Novenmber 7th, Novenber 14th, Novenber 28th, and
Decenber 8th. However, it was at the Novenber 14th hearing at
whi ch the Departnent was represented by M. Thurber that M.
Col eman’s notion at issue in this petition was heard. The

ot her proceedi ngs concerned undersi gned counsel’s ongoi ng
efforts to | ocate and secure all of M. Coleman’s legal files.
The next hearing is currently set for Decenber 20, 2005.



M. Col eman, through his famly, retained undersigned
counsel to represent himduring the course of the appeal in
the Florida Suprenme Court. After undersigned counsel filed a
notion seeking to be substituted as counsel in M. Coleman’s
appeal before this Court, M. Harrison sought to w thdraw as
counsel. Thereafter, this Court substituted the undersigned
as counsel and permtted M. Harrison to w thdraw.

However, at the time that undersigned counsel was hired
to represent M. Coleman, it was understood that proceedi ngs
were over in circuit court, that the case was pending in the
Fl ori da Suprenme Court, and that the full record on appeal had
been prepared and submtted. It was not anticipated that the
record on appeal was inconplete because the prior registry
attorney had failed to designate the full record. Nor was it
was anticipated that prior registry counsel had sought to
withdraw M. Coleman’s nental retardation claimwthout
obtaining all of M. Coleman’s nental records of his
predecessor counsel, and that as a result, a remand for a
determ nation of mental retardation would be necessary.4 The
negoti ated fee for representation of M. Coleman in his appeal
of the denial of Rule 3.850 relief sinmply did not cover
addi ti onal proceedings in circuit court, nor could it have
been expected to - the circunstances found by the undersigned

when he was substituted as counsel were entirely unforseen.

4 1t is the actions of M. Harrison, as M. Coleman’s registry
counsel, that created the difficulty. He attenpted to waive a
claimw thout obtaining all of the files and records from

pr edecessor counsel .



However, when counsel discovered that M. Col eman had
been tested and received an 1 Q score of 67, he felt both
obligated as M. Col eman’s counsel and as an officer of the
court to notify this Court. By filing with this Court for a
determ nation of M. Coleman’s nental retardation, undersigned
did not commit hinmself to represent M. Coleman in such
proceedi ngs on a pro bono basis.

When this Court remanded for an evidentiary hearing to
determ ne whether M. Coleman is nmentally retarded, it
relinquished jurisdiction for a period of 180 days. An
evidentiary hearing addressing M. Col eman’s nent al
retardation claimw ||l undoubtedly require a considerable
nunber of attorney hours. The circuit court by virtue of its
ruling will require either that counsel donate his time on a
pro bono basis, or that he nove to withdraw as counsel in
circuit court. He sinply cannot afford the fornmer, and the
|atter will cause considerable chaos and delay.> If the order
denying attorney fees is allowed to stand, M. Coleman will be
materially injured if undersigned counsel is forced to
wi t hdraw as his counsel in circuit court. Moreover,

resolution of M. Coleman’s nental retardation claimwll be

5 If the undersigned seeks to withdraw in the circuit court,

the problems will nmultiply. G ven that he has been retained
for purposes of the appeal pending in this Court, the
undersigned will remain as counsel for appellate purposes and
will need to retain copies of M. Coleman’s files and records.
However, the circuit court will be obligated to appoint new
counsel who will need an additional copy of the files and
records.



significantly delayed. Accordingly, M. Coleman seeks review
of the circuit court’s decision.

WHEREFORE, Petitioner, M chael Col eman, by and through
t he undersi gned counsel, respectfully urges that the Court
enter an order to show cause, and thereafter vacate the
Novenmber 21, 2005, order of the circuit court denying M.
Col eman’ s request that the Departnent of Financial Services
pay M. Coleman’s attorney fees in circuit court.

Respectfully submtted,

MARTI N J. MCCLAIN

Fl a. Bar No. 0754773
McClain & McDernott, P.A.
Attorneys at Law

141 N. E. 30th street

W Ilton Manors, FL 33334
(305) 984-8344

Counsel for M. Col eman
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postage prepaid, to the Honorable Ni ckolas P. Geeker, Circuit
Judge, First Judicial Circuit of Florida, MC. Blanchard
Bui | di ng, 190 Governnental Center, Pensacola, FL 32502,
WIlliamJ. Thurber, 1V, Assistant General Counsel, Depart nment
of Financial Services, 200 East Gaines Street, Tallahassee, FL

32399- 0355, on Decenber 16, 2005.
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