I N THE SUPREME COURT OF FLORI DA
CASE NO. SCO05-2217

M CHAEL COLEMAN
Petitioner,

V.

STATE OF FLORI DA
Respondent .

/

PETI TI ONER' S REPLY

COMES NOW M CHAEL COLEMAN, the Petitioner in the above-
entitled matter, and files this reply to the State of Florida
Departnment of Financial Services’ Response in Opposition to
Def endant’ s Energency Petition.

Pursuant to Rule 9.142, Fla. R App. Pro., M. Col eman
filed an Energency Petition Seeking Review of Non-Final Oder in
Deat h Penal ty Post-Conviction Proceedi ng on Decenber 19, 2005.
Thereafter, on Decenber 21, 2005, this Court requested a
response to be filed on or before January 10, 2006.

The Departnent of Financial Services (hereinafter DFS)
conplied with the request and filed its response on January 10,
2006. Under Rule 9.142(b)(8), M. Coleman has twenty (20) days
to submit this reply. Thus, this reply is tinely fil ed.

Unfortunately in its response, DFS continues either to fai

to understand M. Coleman’s position, or to refuse to conprehend



what is at issue. This interlocutory appeal is brought by M.
Coleman. What is at issue is his right to state-paid collateral
representation. However, DFS ignores that sinple fact and
argues that “the capital defendant cites no legal authority for
the proposition that a privately retained attorney is entitled
to paynment of attorney fees at state expense.” Response at 5.
THE FACTS

Currently, there is no court-appointed attorney assigned to
represent M. Col eman. The previously appointed registry
attorney, Baya Harrison, has withdrawmn as M. Col eman’s counsel.

M. Harrison withdrew after charging the State of Florida
$20, 000 (the statutory cap), for his representation of M.
Coleman in circuit court proceedi ngs upon M. Coleman’s notion
for post-conviction relief. M. Harrison was appointed as
regi stry counsel for M. Coleman on March 30, 2004. Hi s
representation of M. Coleman in circuit court ended when he
perfected an appeal pursuant to a notice of appeal filed July
28, 2004. Thus, M. Harrison was M. Coleman’s registry counsel
incircuit court for a nere four nonths.

During those four nonths, M. Harrison filed a one-page
noti ce of appearance on April 7, 2004 (PGR 1255). He filed a
one-page notion to require transfer of M. Coleman’s files on

April 26, 2004 (PC-R 1256). M. Harrison then filed on May 10,
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2004, a five-page notion to amend the pending Rule 3.850 notion

inlight of Ring v. Arizona (PG R 1257).! That same day, M.

Harrison filed a five-page Anmended Motion to Vacate Judgnents of
Convi ctions and Sentences (PG R 1262).2 On May 11, 2004, M.
Harri son appeared by phone for a status hearing at which the
presi ding judge granted | eave to anend the notion to vacate with

the claimpursuant to Rng v. Arizona. The transcript of the

status hearing is three pages long (PGR 1269). On May 14,
2004, M. Harrison filed a one-page Notice of Wthdrawal of

At kins Claimand Request to Hold Proceedi ngs in Abeyance (PC-R

'n this notion to anend, M. Harrison asserted that he had “not
received M. Coleman’s files from Ms. Laverde despite a witten
request dated April 2, 2004, and a | ater Court order conmmandi ng
her to do so. However, through the courtesy of the Attorney
General’s Ofice, present defense counsel has obtained copies of
sonme of the pleadings filed in the cause” (PC-R 1259).

’In the five-page amendnent, there is a three page Ring claim
The only factual reference to M. Coleman’s case is that the
jury recomrendation of life was overriden. There is no record
citation. The only legal authority cited concerns the split of
the federal circuits as to the retroactivity of Ring and the
pendency of Schriro v. Summerlin before the United States
Suprene Court. No |egal argunment is nade, nerely the
observation that “[i]Jt is not possible to know the eventual
outconme of the U S. Suprene Court decision in Sumerlin.
However, it is clear that in any event this issue nust be
preserved for defendant Col eman inasnuch as not only the basic
deci sion, but the nuances and dicta of the opinion, nmay affect
his rights in a material manner in both state and federa
courts” (PG R 1265).
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1273).% M. Harrison’s next action in the case was to file a
Noti ce of Appeal on July 28, 2004.*

M. Harrison filed approximately fourteen pages of pleading
material in four nonths, and for his work he was paid $20, 000,
the statutory cap for the preparation and subm ssion of a notion
for post conviction relief in circuit court.® Included in the
pl eadi ngs that he prepared was the one-page Notice of Wthdrawal
of Atkins Caimand Request to Hold Proceedi ngs in Abeyance.

The Atkins claimwas withdrawn despite the fact that counsel
never obtained the files in the possession of his predecessor
(Maria Laverde) that contained the basis for the Atkins claim

In circuit court proceedings in Cctober of 2005, M. Harrison

3According to the Amended Motion to Vacate filed four days
earlier, M. Harrison had “not received M. Coleman’s files from
Ms. Laverde despite a witten request dated April 2, 2004, and a
| ater Court order conmmandi ng her to do so” (PG R 1259).

“Thus, M. Harrison filed pleadings in circuit court that total ed
approxi mately 17 pages. Attachnent A

°In addition to this $20,000, M. Harrison also billed $14,868 in
i nvestigative fees for the services of John Nall, who M.
Harrison sonetinmes refers to as his |law partner (and sonetines
not). However, as has been in established in circuit court
proceedi ngs, there were no investigative files fromM. Nall to
turn over to undersigned counsel. The statutory cap for
investigative services is $15, 000.
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expressed regret for not nore aggressively seeking Ms. Laverde' s
files.®

From M. Col eman’s point-of-view, M. Harrison was paid
$20,000 to cone into his case and wai ve his Atkins claimwithout
his perm ssion. From M. Coleman’s point-of-view, M. Harrison
was working for the State to insure the his conviction renmai ned
intact and that his sentence of death be carried out. Neither
DFA, nor Judge Ceeker were concerned with the amount of noney
M. Harrison and his investigator were charging. Their invoices
were processed and paynent was approved.

Accordingly, M. Coleman’s fam |y was concerned and stepped
in and retained counsel to handle M. Col eman’s appeal. On
January 10, 2005, M. Harrison filed a nmotion in this Court
seeking to withdraw as M. Col eman’s court -appoi nted counsel
On February 16, 2005, this Court granted M. Harrison' s notion.
Thus, M. Coleman currently has no court-appointed registry

counsel .

®s. Laverde was court-appoi nted registry counsel for M. Col eman
Oct ober 14, 1998, until March 30, 2004. Ms. Laverde filed a
notion to vacate M. Col eman’s conviction and sentence on
February 3, 2000. For her work from Cctober of 1998 until
February of 2000 in preparing and filing the notion to vacate,
Ms. Laverde was paid $20,000. An evidentiary hearing conmenced
January 24, 2001. For her work representing M. Col eman before,
during, and after the evidentiary hearing, M. Laverde was paid
an additional $19,720. In addition, investigative fees were
paid in the amount of $14,990, to a private investigator, Mnica
Jor dan.
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On Sept enber 23, 2005, this Court granted undersigned
counsel’s notion for relinquishnment to permt consideration of
M. Coleman’s Atkins claim This Court’s relinquishment was for
a period of 180 days. Undersigned counsel notified the circuit
court that he was not retained to handl e proceedi ngs on M.

Col eman’ s Atkins claim Undersigned counsel filed a notion

seeking to have DFS pay costs and attorney associated with the
At ki ns proceedings in the 180 days provided by this Court. In
t he Novenber 2, 2005, notion, M. Col eman expl ai ned:

3. However at the tinme that undersigned counsel
was hired to represent M. Col eman, it was understood
t hat proceedi ngs were over in circuit court, that the
case was pending in the Florida Suprene Court, and
that the full record on appeal had been prepared and
submtted. It was not anticipated that a remand for a
determ nation of nmental retardation would be
necessary.

* * %

10. Here, M. Coleman was previously represented
by registry counsel. The registry counsel withdrew
fromthe case when M. Coleman’s famly hired the
undersigned to handl e the appeal before the Florida
Suprenme Court. It had been assuned that not only had
the cost of preparing the record on appeal been taken
care of, but also copies of all circuit court
pl eadi ngs had been mai ntained by registry counsel. It
had al so been assuned that no additional proceedings
incircuit court would be necessary. Unfortunately,
all of these assunptions proved to be in error.

11. Under the circunstances, M. Col eman seeks
an order directing the Departnent of Financi al
Services to pay the costs associated with the
preparation of a supplenental record that included 899
pages of material filed in circuit court that was not
included in the record on appeal previously submtted
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and paid for by the State, and to pay the costs
associated with the nental retardation proceedi ngs
before this Court, including attorney fees.

VWHEREFORE, M. Col eman respectfully urges that
this Court grant this Mtion and order the State of
Fl orida through the Departnment of Financial Services
to pay the costs associated with the preparation of
t he Suppl enental Record on Appeal in the above-
entitled matter, and to pay the costs associated with

the nental retardation proceedings in circuit court
i ncl udi ng attorney fees.

Mbtion for Payment of Costs and Expenses at 6.’ At the Novenber
14, 2005, proceedings, undersigned counsel reiterated that he
had only been hired to handle M. Col enman’s appeal currently
pendi ng before this Court, and had not been hired to handl e the
At ki ns cl aim proceedi ngs. At the hearing, DFS announced its
opposition to either the appointnent of undersigned counsel as
regi stry counsel or the paynent of M. Coleman’s attorney fees.
Though M. Thurber, as DFS representative, stipulated to
under si gned counsel’s qualifications to be appointed as registry
counsel, he indicated that the Departnent was concerned that
under si gned counsel’s actions constituted an end run around the

provi sions of 827.710, and accordingly, the Departnment opposed

"Under si gned counsel prepared this notion in a rush because of
the tight time paraneters set by this Court. After the notion,
the hearing on the notion was continued in order to permt DFS
to prepare and file a witten response. However, no witten
response was forthcom ng. Counsel sinply |earned of DFS
position at the Novenber 14, 2005, i.e. that it opposed the
appoi nt nent of undersigned counsel as M. Coleman’s registry
counsel and opposed the paynent of M. Coleman’s attorney fees.
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ei ther the appoi ntnent of the undersigned or the paynent of M.
Col eman’s attorney fees. Cearly, DFS understood that M.
Col eman was seeking ei ther paynent of his attorney fees or the
appoi ntment of registry counsel, i.e. state paid representation
in whatever formhe could get it under the tinme paraneters
governi ng the case.
ARGUMENT

As M. Col eman has made cl ear, he has no counsel for the
mental retardation proceedings that this Court ordered.
Under si gned counsel was not retained for such proceedi ngs.
Under si gned counsel did ask for this Court’s assistance in
obtaining M. Coleman’s files from predecessor counsel in
connection wth the appeal pending before this Court. He has
participated in proceedings in circuit court in order to obtain
those files, and has actively been trying to obtained the
conplete files. Once this process is over, proceedings wll
commence on M. Coleman’s Atkins claim However, the circuit
court has nade no arrangenents to provide M. Col eman
representation for those proceedi ngs.

At DFS urging, the circuit court refused to appoint
under si gned counsel as registry counsel for M. Col eman and/ or
refused to order DFS to pay undersigned counsel’s attorney fees

or the fees of any other attorney. Since M. Col eman has no
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court-appointed registry counsel for the nental retardation
proceedings, the circuit court’s action did in fact depart from

the essential requirenents of law in denying M. Col eman’s

not i on.
Respectful ly subm tted,
MARTI N J. MCCLAIN
Fla. Bar No. 0754773
McCl ain & McDernott, P.A
Attorneys at Law
141 N.E. 30'" Street
Wlton Manors, FL 33334
(305) 984-8344
CERTI FI CATE OF SERVI CE
| HEREBY CERTIFY that a true copy of the foregoing notion
has been furnished by United States Mail, first class postage

prepaid, to the Honorable Ni ckolas P. Geeker, G rcuit Judge,
First Judicial Crcuit of Florida, MC Blanchard Building, 190
Governnental Center, Pensacola, FL 32502, WIlliamJ. Thurber,
IV, Assistant CGeneral Counsel, Departnent of Financial Services,
200 East Gaines Street, Tall ahassee, FL 32399-0355 on January

., 2006.

MARTI N J. MCLAIN
Fl ori da Bar No. 0754773
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