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STATEMENT OF THE CASE

WIllians was convicted by an Escanbia County jury on
four counts of first degree nurder, one count of attenpted
first degree nurder, and six counts of armed kidnapping
(8TR 1275-78).' The jury recomrended |ife sentences on the
first degree nmurder counts (6TR 1042, TR8 1280). The trial
court overrode the jury's |life recommendati on and sentenced
WIlliams to death on each of the four counts of first
degree murder (8TR 1313), finding six aggravating factors
(prior violent/capital felony conviction; mnmurder commtted
during felonies of robbery, sexual battery, burglary and
ki dnappi ng; avoid arrest; pecuniary gain; HAC, and CCP) and
one non-statutory mtigating factor (WIllianms was |oving
famly nmenber to his nother and son). In separate trials,
two of WIIliams’ codefendants, Robinson and Col eman, were
al so convicted and sentenced to death.

This Court affirmed the convictions and death
sentences given to each of the three defendants. WIlians

v. State, 622 So.2d 456 (Fla. 1993), cert. denied 510 U. S.

! The State will refer to the original record on direct
appeal as “TR’ acconpani ed by the volune nunber, and to the
i nstant postconviction record on appeal as “R’ acconpani ed
by the vol ume nunber.



1000 (1993); Robinson v. State, 610 So.2d 1288 (Fla. 1992);

Col eman v. State, 610 So.2d 1283 (Fla. 1992).72

On or about March 21, 1997, Wllianms filed a “shell”
notion for postconviction relief (3R 289-455). An anended
nmotion for postconviction relief was filed on or about July
30, 1999 (4R 562-647). The trial court conducted a Huff?
hearing on March 20, 2000 (6R 909-26). On March 23, 2000,
the court authorized an evidentiary hearing on four clains
of ineffective assistance of trial counsel: (1) counsel
erroneously advised WIlians regarding his decision whether
to testify; (2) counsel inproperly conceded that WIIlians
was guilty of drug offense and that he had been properly
convicted of such offense; (3) counsel failed to submt
nmental health mnmtigation either to the jury or to the
court; and (4) counsel failed to obtain an adequate nenta
health evaluation (6R 927-29). The remaining clains, the
court rul ed, wer e “procedural ly barr ed, | egal l'y

insufficient, or refuted by the record,” for reasons that

2 This Court struck two of the aggravators found in
Wlliams’ case (HAC and avoid arrest), but affirned
WIllianms’ death sentence, finding that, “[e]l]ven with the
elimnation of two aggravating factors, ‘the evidence in
this case provides no basis upon which the jury could have
recormended life inprisonment in order to prevent disparity
in sentencing.’” 622 So.2d at 464 (quoting Thonpson v.
State, 553 So.2d 153, 158 (Fla. 1989).

S Huff v. State, 622 So.2d 982 (Fla. 1993).




would be fully addressed in its final order on WIIlians’
notion (6R 928).

An evidentiary hearing was conducted on April 17, 2001
(R 959-1107). Following the evidentiary hearing and
subm ssion of witten closing argunent, WIIlianms sought to
amend or supplenent his notion for postconviction relief to
include citation to and argunent based upon Ring V.

Arizona, 536 U S. 584 (2002), and Blakely v. Washington,

542 U.S. 296 (2004) (R 1217-66, 1293-96). The trial court
denied relief on all grounds by order dated January 4, 2005
(R 1312-1500).

STATEMENT OF THE FACTS

A. The tria
In its opinion on direct appeal from WIIians’
conviction and sentence, this Court sunmmari zed the evi dence

presented at trial in sone detail. WIllians, supra

Wl lianms has quoted that opinion in his statement of facts,
and the State will not repeat that material here. St at ed
very briefly, the trial evidence showed that Wllians ran a
drug trafficking ring; that the victins had stolen noney
and drugs from him and that, although WIlians was not
present when the nurders occurred, he was the boss and the
murders were committed by his underlings pursuant to his

di rect order.



B. The postconviction evidentiary hearing.

Three witnesses testified at the evidentiary hearing:
trial counsel Randall Etheridge, WIlliams hinself, and
psychol ogi st Dr. Janmes Larson. Additionally, the court
took “judicial notice of the trial proceedings of WIIlians’
co-defendants and, in particular, the prior testinony of
Robi nson and Col eman at their trials” (9R 1313).

(1) Randal |l Etheridge

Et heridge testified that, at the time of the trial, he
had represented 20 to 25 capital defendants, several of
whom had gone to trial (7R 962-63). \Wile he often works
with co-counsel in capital cases, he was sole counsel in
WIlliams’ case (7R 963). He was assisted in this case,
however, by two paralegals and a |egal assistant (7R 963).
He did not seek the appointnent of co-counsel in this case
(7R 964).

Et heridge was aware that, before WIllians’ trial,
three of his co-defendants had been tried and convicted
and that, although each of the three co-defendants had
received jury |life recommendations, Judge Ceeker, who woul d

sentence WIllians if convicted, had overridden those life



reconmendati ons and inposed death sentences (7R 964-65).*
Et heri dge did not believe this fact or any other would have
supported a notion to disqualify Judge Geeker, and he did
not file such a notion (7R 965-69).

In Etheridge’'s view, because WIIlianms was not present
at the tinme of the nurders, he “was in a different |ight

than the actual nurderers” (7R 970). The defense
theory of the case was that the state’s wi tnesses were not
credi bl e because they were all getting benefits for their
testinony and were “doing anything they could to save
thenselves at WIllians’ expense” (7R 1005), when in fact
Wlliams was in Mam “mking so nuch noney, there was
absolutely no way he would ever jeopardize that enterprise
by com ng up here and having four people killed for $8, 000"
(7R 972); at nost, all WIllianms did was tell Frazier to get
the noney and |leave (7R 1011). At the tinme of trial,
Et heridge felt that WIlians would not be convicted of
first degree nurder, but if he were, Etheridge felt “very
confident” the jury would not recommend death (7R 971,
1033). In light of the circunstances as Etheridge knew
them he thought that Judge Geeker would not override a

life recomendation in this case, even though he had in the

“ Darryl Frazier’s death sentence was subsequently reduced
to life in exchange for his testinony in Wllians’ case (7R
967) .



codef endants’ cases (7R 971-72). At the |east, Etheridge
did not think Judge Geeker would be any nore likely to
override a life recomendation than any other judge in the
circuit, and if “we didn't have Judge Geeker, it could have
been from the frying pan to the fryer really” (7R 1037).

So, while Etheridge had sonme concern about the codefendant
overrides, he did not nove to disqualify Judge Geeker (7R
1038) .

Et heri dge S aware that Florida now has an
i ndependent - act standard jury instruction (7R 1039).
Despite the absence of a standard instruction at the tine
of trial, he could have asked for an independent-act jury
instruction; “whether you got it or not [at that tine] is
anot her story” (7R 1039). He did not request such an
instruction in this case (7R 972-73).

Et heridge had WIlianms evaluated by Dr. Larson, but
decided not to present Dr. Larson’s testinony or his report
at the penalty phase, either to the jury or to the court
(7R 973-75). Etheridge testified that, in his opinion, the
|Q score of 75 that WIIlians obtained in Dr. Larson's
testing was not accurate, based upon his own cl ose personal
interaction with WIllians (7R 980-81). WIllians, he
testified, was “quite bright” and “very likable” (7R 1024).

In Etheridge’s judgnent, as well as that of Dr. Larson



himsel f, nothing else in Dr. Larson’s testinony would have
been helpful, and WIllians had “plenty of mtigation”
w thout Dr. Larson (7R 977, 1026). Et heri dge had “peopl e
lined up ready to testify on [WIlians’] behal f; nei ghbors,
friends, relatives”; so many, in fact, that Etheridge “had
to turn a lot of them away” (7R 1030). These w t nesses,
Et heri dge thought, presented a person who did not deserve
to die (7R 1034). Dr. Larson’s report and testinony would
have just shown “there was really nothing wong” wth
Wlliams; he was “normal” (7R 1035). This may not have
hurt, but it would not have hel ped, either (7R 1035).

Et heridge originally planned to present the testinony
of codefendants Coleman and Robinson, who would have
exonerated WIllians (7R 981-82). However, after G egory
Manni ng (AKA Biscayne Bob) testified for the defense and
fared “[nliserably” on cross-exanmnation by the State,
Wl lians decided not to testify hinself or to call Col eman
or Robinson (7R 982-83, 986, 1019-21). Etheridge placed a
meno in the record, signed by WIIlianms, docunenting
WIllians’ decision not to testify (7R 984-85). The neno
contains a “typo” by a secretary “who is not famliar wth
the law,” indicating that WIlians was advi sed that counsel
woul d | ose opening and concluding argunent if WIIlianms had

testified (7R 985-87). Etheridge insisted that he



correctly informed WIllians that he would | ose opening and
concluding only if he put on evidence other than his own
testinony (7R 988). He never told WIllians that, if

Wlliams testified, the defense would |ose opening and

concluding argunents (7R 1080). “A first-year |aw
student,” Bheridge testified, “knows that a defendant can
testify at any time and you still have opening and cl osing

argunents” (7R 1080-81).

Et heridge testified that he expressly acknow edged to
the jury that WIllianms had been convicted of a drug offense
because: (a) such acknow edgnent was consistent with the
defense theory of the case, which was that WIIlianms was
making too nuch noney selling drugs to jeopardize his
busi ness by ordering a killing over $8,000 worth of drugs,
(b) the State’s evidence was overwhel mngly going to show
that WIllians was a drug dealer (a fact central to the
State’s theory of why the nurders were commtted), so why
not acknow edge that fact and use it for the defense, and
(c) acknow edgnent of WIIlians’ drug conviction allowed the
defense to argue that WIIlians was bei ng punished for being
a drug dealer, and should not be punished for a murder he
wasn’t involved in (7R 990). Et heridge’s comment to the
jury that WIlianms deserved to be in prison on the drug

conviction is one he ordinarily would not have nade, but



was the product of a tactical decision designed to create
synpathy for the defense on the unique facts of this case
(7R 993-94, 1009). His opinion at the tinme of trial was
that “a jury would think this guy’'s a bad fellow,” so he
wanted to make sure the jury know that “he’s being punished
for being a bad fellow,” so the jury could focus on whet her
the State’'s evidence was sufficient to prove that he was
guilty of ordering murder (7R 1046-47).

(2) Ronald WIlians

Wlliams testified that he and Etheridge discussed
before trial whether he would testify, and they agreed that
he would (7R 1049-50). However, after Manning testified,
Et heridge told WIlians he wanted to have the opening and
concluding argunent and if WIllians testified he would not
get it (7R 1051-52). WlIllianms denied that he had deci ded
not to testify (7R 1052-53).

Wlliams testified that he had asked Etheridge to seek
the disqualification of Judge Geeker, but Etheridge told
him he could not do it (7R 1054-55).

Et heridge did not discuss arguing his personal belief
to the jury, and WIlianms did not approve such argunment (7R
1055) . Nor did Etheridge discuss whether he would nention

Wl lians’ drug conviction to the jury (7R 1056).



On cross-examination, WlIllianms first stated that, if
he had testified, he would have told the jury about his
role in the drug operation while denying any role in the
nmurders (7R 1064-65). On reflection, he decided that
because his drug conviction had been on appeal at the tine,
he would have refused to answer any questions about his
drug dealing, but would “only answer to what | was being
charged for” (7R 1065). He woul d have taken “the Fifth”
with regard to any drug trafficking (7R 1066). Asked if
his testinony was sinply going to be “I did not kill the
people,” WIlians answered: “That’s right” (7R 1066).

Wllians further stated that, although he had known
Manni ng (AKA Bi scayne Bob) a long tine, he would not have
answered any questions about their business relationship
(7R 1066). WIIlianms was vague about whether Bruce Frazier
had ever dealt drugs in Pensacola (saying only that he “may
have”), and denied that either of the Fraziers were his
underlings (7R 1067-68). WIllians would have disavowed “a
whole lot of” the testinony that came in about the drug
operation (7R 1069). He would have testified that Bruce
Frazier ran the drug operation (7R 1072). WIIlians
testified that he <could not renenber whether he and
Et heri dge had discussed the drug operation in detail (7R

1074) .

10



(3) Dr. Larson

Dr. Larson, a Ph.D. psychologist licensed in Florida
since 1973 (7R 1083), testified that he had exam ned
WIlliams before trial (7R 1085-86). He issued a
confidential report to the defense (reproduced at 7R 1108-
1122). In the report, WIliams is described as *“well
oriented” and “lucid,” with “good interpersonal skills,”
“intact” nmenory and “good” judgnent (7R 1111). His parents
separated when he was in the second grade, and he was
raised in an inpoverished hone by a single nother with six
children (7R 1112). At “age nine or so,” Wllians’ famly
noved to Mam, where WIlianms began a “cycle of stealing”
whi ch began with Mangos, then bicycles, then pocketbooks,
and then breaking into houses (7R 1112). At age 16, “he
was sent to Okal oosa School for Boys” on grand theft and
| arceny charges (7R 1113). Wen he was rel eased, “he began
dealing in drugs and ‘stealing a little” (7R 1113). After
committing a series of burglaries, he was convicted and
sent to the penitentiary for three years (7R 1113). At age
19 he was rel eased, and soon began selling drugs on a |arge
scale (7R 1113). Wlliams has a history of drug abuse,
primarily cocaine but also alcohol, marijuana, quaal udes,
THC and valium (7R 1113). On the Wechsler Adult

Intelligence Scale-Revised (WAISR), WIlians obtained a

11



verbal 1Q score of 77, a performance 1Q score of 77, and a
full scale 1Q of 75, placing himin the borderline range of
intelligence (7R 1115). On the Wsconsin Card Sorting
Test, however, WIllianms perforned in the average range “in
probl em solving and maintaining set” (7R 1116). I n ot her
testing, significant inpairnments were noted in WIIians’
ability to “connect nunbers in nunerical order,” and to
“sequentially connect alternating nunbers and letters” (7R
1116). Because of the testing conditions, however, Dr.

Larson warned that these results should be interpreted with

“caution” (7R 1116). WIllianms had “excellent nenory” and
good “basic sensory perceptual skills,” but his “attention
and concentration” were below average (7R 1117). H s
| anguage ability was in the “normal range” (7R 1117). I n

summary, his cognitive skills were borderline, but his
neur opsychol ogi cal functioning was in the average range (7R
1118-19). Dr. Larson’s report notes that at “several
points in the evaluation his abilities seenmed higher than
the 1Q estimates obtained” (7R 1119).

Dr. Larson testified that the WAIS R is “sensitive to
academ c exposure; that is, individuals who haven't been in
school reliably and regularly, who haven’'t attended well in

school or have a lot of disruption in their famly may

12



actually score sonewhat |ower on this instrunment because of
t hose things” (7R 1090).

Dr. Larson testified that Wllians’ disruptive famly
background and his intellectual inpairnents were the only
mtigating factors supported by his eval uation; he observed
nothing which would establish statutory mtigation (7R
1093-94). He acknow edged that the difficulty in
reconciling Wllians’ ability to operate a w despread drug
operation with the limted cognitive functioning that would
have been commensurate with his 1Q scores “made ne raise
questions about the accuracy of those scores” (7R 1101).
Dr. Larson was “sure” he related his concerns to Etheridge

(7R 1101).

SUWWARY OF ARGUMENT

WIlliams presents ten issues on appeal:

1. Trial counsel was not ineffective for failing to
request an “independent act” jury instruction. No standard
i ndependent-act jury instruction existed at the tinme of
Wllians’ trial, and the jury instructions given adequately
addressed the applicable |egal standards. Further, because
t he evidence established that the nmurders in this case were

commtted at the expressed behest of WIllians, there is no

13



reasonable probability of a different verdict if an
i ndependent-act jury instruction had been given.

2. It was not unreasonable for trial counsel to
acknowl edge Wl lians’ shortcom ngs while asking the jury to
put them aside as irrelevant and to focus on whether
Wlliams was gquilty of nurder. By not contesting the
obvi ous, and by indicating to the jury that he shared its
attitudes towards drugs, counsel reasonably hoped to
enhance the credibility of his argunment that, while
Wlliams had his faults, he was not gquilty of nurder.

3. Trial counsel’s failure to object to certain
prosecutori al coment s as i mproperly coment i ng on
Wlliams’ failure to testify cannot be deenmed deficient
performance based on devel opnents in case |aw occurring
years after WIllians' trial. Even now, the prosecutor’s
arguments were not objectionable, as the prosecutor did not
argue that the evidence was “uncontradicted” on a point
that only the defendant could contradict. The prosecutor’s
comments about the events at the scene of the nurder did
not address matters only WIlians could contradict, because
he was not there. As for who ran the drug operation, the
prosecutor nerely pointed out that nunerous w tnesses had
testified on that subject and they all agreed that WIIlians

ran it. Furthernmore, the defense at trial did not contest

14



the State’'s theory that WIllians ran the drug operation,
and so the prosecutor’s coments could not have been
prejudicial even if inproper.

4. Conpetent, substantial evidence supports the tria
courts’ determnation that WIllians was not m sinforned by
trial counsel about the consequences of his testifying, and
chose not to testify for reasons having nothing to do with
t he order of closing argunent.

5. Trial counsel was not ineffective for failing to
nove to disqualify the trial judge on the sole ground that
he had sentenced WIIlians’ co-defendants to death. That a
j udge has previously nmade adverse rulings is not a legally
adequat e ground for recusal.

6. Trial counsel reasonably chose not to present Dr.
Larson’s testinmony or his report in mtigation. Dr. Larson
found no statutory mtigation, and his report contains much
that is unflattering to WIllianms, including a significant
crimnal history. Counsel had anple mtigation w thout Dr.
Larson, and succeeded in securing a life recomendation
from the jury — a fact which repudiates any claim that
trial counsel was ineffective. Addi tionally, t he
sentencing judge, who in a jury override case is in the

“best position” to determne whether any deficiency in
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counsel’s performance at sentencing was prejudicial, found
that Wllianms had failed to establish prejudice.

7. There is no per se entitlenent to co-counsel in
capital cases, and WIllianms made no attenpt to denonstrate
that his case was so conplex that two attorneys would have
been required. Wlliams’ request for a “new rule” is
i nappropriate in the context of this postconviction claim
of ineffective assistance of counsel.

8. The trial court properly rejected WIllians’ claim
of “cunul ative error.”

9. The trial court properly denied Wllians’ notion to
reconstruct the *“record,” by which WIIlians apparently
meant such portions of the trial judge's office files as
were generated during the judicial decision-nmaking process
in inmposing sentences on WIlianms’ co-defendants. Because
Wl lianms has never shown that he would have been entitled
to such files if they had existed (they were inadvertently
dest royed by a successor j udge), WIlians cannot
denonstrate that he is entitled to attenpt to reconstruct
t hem Nor did the trial court, by ruling on the notion to
reconstruct, inpermssibly find facts wth regard to
WIllians’ notion to disqualify. Finally, there is nothing
perni cious about the simlarity in the sentencing orders in

these cases; they were simlar because the facts were
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simlar. WIllians has never identified any facts in his
sentencing oder that were incorrect or applicable only to
a co-defendant, or anything else that would support a
reasonable inference that the trial court failed properly
to evaluate the facts and circunstances of WIllians’ case.
10. Wlliams’ Sixth Anmendnent attack on Florida s

capital sentencing procedures should have been raised at

trial and on direct appeal. It is barred in these
post convi cti on proceedi ngs. Even if not barred, Ring is

not retroactively applicable to WIllianms’ case, which was
final long before Ring was decided. Finally, WIIians’
prior violent felony convictions take his case outside any
concei vabl e anmbit of Ring.

ARGUMENT

PRELI M NARY DI SCUSSI ON OF STANDARD OF REVI EW

Willians’ first eight appellate issues involve clains
of ineffective assistance of counsel. The applicable |egal
principles and standard of review of such clains are well
settled. This Court recently summarized them in Mnsfield
v. State, 911 So.2d 1160 (Fla. 2005):

To establish ineffective assistance of
counsel a defendant must first show that
counsel ’s performance was deficient. Strickl and
v. Washington, 466 U S. 668, 687, 80 L. Ed. 2d
674, 104 S. C. 2052 (1984). An attorney’s
performance is deficient when it falls below an
obj ective st andard of r easonabl eness under
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prevailing professional norns. Id. at 688. The
Court *“nust 1indulge a strong presunption that
counsel s conduct falls wthin the w de range of
reasonabl e professional assistance.” [1d. at 689.
Second, the defendant nust show that counsel’s
deficiency prejudiced the defendant, which occurs
when “there is a reasonable probability that, but
for counsel's unprofessional errors, the result
of the proceeding would have been different. A

reasonabl e probability IS a probability
suffici ent to under m ne confi dence in t he
out cone.” Id. at 694. Under Strickl and, whet her

counsel was ineffective and whether there was
prejudice are mxed questions of |aw and fact.
The legal issues are subject to a de novo
standard of revi ew, and the trial court’s
determ nation of the historical facts are given
deference as long as they are supported by
conpetent, substanti al evi dence. Sochor  v.
State, 883 So. 2d 766, 771-72 (Fla. 2004).

I

THE TRIAL COURT CORRECTLY REJECTED W LLIAMS

CLAIM THAT TRIAL COUNSEL WAS | NEFFECTIVE FOR

FAILING TO REQUEST AN | NDEPENDENT-ACT JURY

| NSTRUCTI ON

WIllianms first argues that trial counsel Etheridge was
ineffective for failing to request an independent-act jury
i nstruction. He notes that the Florida Standard Jury

I nstructions incorporate an instruction on independent act.

Initial Brief of Appellant at 24-5; Standard Jury

Instructions in Crimnal Cases (97-1), 697 So.2d 84, 85

(Fla. 1997). However, this “new defense jury instruction”
(697 So.2d at 85) was not adopted until July 10, 1997 (id.
At 84) - over six years after Wllians' trial. Et heri dge

can hardly be deened ineffective for failing to request an
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instruction which did not exist at the tine of the trial.

Cf. Thonpson v. State, 759 So.2d 650, 655 (Fla. 2000)

(trial counsel cannot be deened ineffective for failing to
object to a standard jury instruction which had not been
invalidated at the tine of the trial).

Mor eover, Wl lianms cannot denonstrate that such
instruction would be applicable to him even now. As the
trial court recognized in its order denying relief (9R
1338):

The doctrine of independent act arises from
ci rcunstances where, after participating in a
comon plan or design, one co-felon does not
participate in acts, comritted by another co-
felon, which fall outside of, and are foreign to,
the common design of the original collaboration

: The thrust of this doctrine is to
exonerate one defendant from acts commtted
outside of the original plan or design by a co-
fel on.

Dell v. State, 661 So.2d 1305 (Fla. 3" DCA 1995). However,

the doctrine does not apply to homcides commtted to
further the original crimnal design:

W have stated that “an act in which a
defendant does not participate and which is
‘outside of and foreign to, the common design of
the original felonious collaboration nmay not be
used to inplicate the nonparticipant in the act.”
Parker v. State, 458 So. 2d 750, 752 (Fla. 1984)
(quoting Bryant v. State, 412 So. 2d 347, 349
(Fla. 1982)), cert. denied, 470 U S. 1088 (1985).
Fel ons, however, are generally responsible for
the acts of their co-felons. Adans v. State, 341
So. 2d 765 (Fla. 1976), cert. denied, 434 U.S.
878 (1977). As perpetrators of an wunderlying
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felony, co-felons are principals in any hom cide
commtted to further or prosecute the initial
comon crimnal design. Adans; Hanpton v. State,
336 So. 2d 378 (Fla. 1st DCA), cert. denied, 339
So. 2d 1169 (Fla. 1976). “One who participates
with another in a comon crimnal schenme is
guilty of all crimes commtted in furtherance of
that schenme regardless of whether he or she
physically participates in that crinme.” Jacobs v.
State, 396 So. 2d 713, 716 (Fla. 1981).

Lovette v. State, 636 So. 2d 1304, 1306 (Fla. 1994)

(enmphasi s supplied). The schene herein was a drug business
and the recovery of drugs and noney stolen from that
busi ness; the killings were conmtted pursuant to and in
furtherance of that schene.

Moreover, this Court has consistently upheld the
deni al of a request for a special I ndependent act
instruction where the charge given adequately addresses the

applicable |egal standard. See, e.g., Stephens v. State

787 So.2d 747, 755-56 (Fla. 2001); Ray v. State, 755 So.2d

604, 609-10 (Fla. 2000); Alston v. State, 723 So.2d 148

159 (Fla. 1998). Because the instructions given in this
case adequately addressed the applicable | egal standards, a
special -act jury instruction would have been denied if

requested by trial counsel.® This would have been

® The trial court instructed the jury that the deaths of the
victims nust have been “caused by the crimnal act or
agency of Ronal Lee WIliams” (5TR 915-16); that WIIlians
was guilty as a principal only if he “knew what was going
to happen,” and “intended to participate actively or by
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especially so at the time of WIllians’ trial, since there
was at that tinme no standard special -act jury instruction

St ephens, supra at 755 (“The standard jury instructions are

presuned correct and are preferred over speci al
instructions.”).

Finally, for reasons set forth by the trial court in
its order, WIllians has failed to denponstrate prejudice:

Mor eover, even if an i ndependent act
instruction had been given, there is no
reasonable probability that the outcone of the
trial would have changed. The evidence at tria
established that Col eman, Robi nson and the
Frazier brothers acted at Defendant’s behest in
retrieving drugs and noney which had been stolen
from Def endant. Darrell Frazier testified that
Def endant ordered themto kill the victins. Such
testinony was bolstered by the simlar fact
evi dence that Def endant had ordered other
attenpted killings in Jacksonville. Havi ng
failed to establish [a reasonable probability]
that the outconme of his trial would have been
different had an “independent act” instruction
been given, Defendant is not entitled to relief
on this claim

sharing in an expected benefit,” and *“actually did
sonmet hing by which he intended to help commit or attenpt to
commt the crinme” (5TR 936); that WIllians was guilty of
felony nmurder only if “the death[s] occurred as a
consequence of and while Ronald Lee WIlians was engaged in
the comm ssion of a kidnapping” or if he did “knowi ngly
ai d, abet, counsel , hire or otherwise procure the
comm ssi on of ki dnapping” (5TR 917-19).
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(9R 1339) (footnotes omtted). The trial court correctly
denied relief on this claim?®
I

THE TRI AL COURT PROPERLY REJECTED W LLIAMS CLAIM

THAT H'S TRIAL COUNSEL WAS | NEFFECTIVE FOR

ADM TTING IN CLOSI NG ARGUVENT THAT WLLI AMS WAS

IN PRISON FOR DRUGS “WHERE HE BELONGS” WHILE

URG NG THE JURY NOT TO FIND WLLIAMS GQUILTY OF

MURDER

In his postconviction notion, WIllianms clained that
Et heri dge was ineffective for acknow edging that WIIliams
was gquilty of a drug conspiracy and for stating his
personal belief that WIIlians belonged in prison (4R 578-
79). In his post-hearing witten closing argunent, he

argued that Etheridge was ineffective for conceding that

Wlliams “was gquilty of trafficking in cocaine” and for

® Wllians cites Lewis v. State, 591 So.2d 1046 (Fla. =
DCA 1991) and Bryant v. State, 412 So.2d 347 (Fla. 1982).

Nei t her supports the grant of relief. Lews was a
postconvi cti on appeal of the summary denial of relief on a
claim of ineffective assistance of counsel; the district
court did not grant relief on the nerits, but remanded with
instructions to the trial ~court weither to hold an
evidentiary hearing or to attach portions of the record
denonstrating conclusively that Lewis was not entitled to

relief. Here, although an evidentiary hearing was not
specifically granted, WIllianms elicited testinmony on this
i ssue. Additionally, the trial court cited to the record

in support of its conclusion that the instruction was not
warranted under the evidence and that WIllians had in all
events failed to denonstrate prejudice (9R 1339). Br yant
neither addresses the jury instructions actually given in
that case nor any issue of effective assistance of counsel
or prejudice.
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stating that he was “in prison” where “he needs to be for
that conviction” (8R 1171-72). On appeal, he conplains
about “Counsel’s injection of personal beliefs in opening
and closing statenments that defendant deserved to be in

prison.” He cites to the transcript and to Cark v. State,

690 So.2d 1280 (Fla. 1997) and concludes by stating: *“The
infliction of defense counsel’s personal belief and fact of
defendant’s conviction (not in evidence) transcended the
bounds of defense advocacy.” Initial Brief of Appellant at
30-31 (enphasis del eted).

There are three potential areas  of conpl ai nt
di scernable in WIlianms’ various pleadings on this issue:
(1) the <concession that WIlliams was gqguilty of drug
trafficking; (2) the volunteered information that WIIians
had been convicted of and was in prison on drug charges;
and (3) the expression of opinion that WIllians deserved to
be in prison for his drug offenses. Argunment (2), above,
is not clearly pled in the postconviction notion, and
Wl liams appears to have abandoned any claim regarding
argunent (1). In all events, however, his claim as
originally pled and as el aborated upon since, was properly
rejected by the trial court.

Initially, the State would note that crimnal defense

attorneys routinely concede certain facts while contesting
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others. This is so not only because it is generally better
strategy to focus one’'s attack on the opponent’s weakest
points rather than attack on all fronts, but also because
reasonabl e defense attorneys generally believe that defense
credibility is enhanced by the concession of facts they
cannot reasonably contest anyway, and dimnished by the
presentation of inconsistent defenses.’

In this case, the State presented nmassive evidence
that Wllianms was involved in a drug trafficking operation.
Et heridge testified that he did not feel he could raise any
doubt about that aspect of the State's case (7R 990, 1043),
and WIllians has not suggested how this evidence night have
been refuted; on the contrary, Wllians hinself admtted at
the evidentiary hearing that he had been involved in a drug
trafficking operation and had been convicted of drug
trafficking (7R 1064-65). Trial counsel’s strategy,

reasonably enough, was not to <contest this nmassive

" I'magine, for exanple, a nurder trial in which the defense
argued that the victimwas not killed, but if he was killed
it was not nurder because he was not a human being, but if
he was a human being he was not killed in Florida, but if
he was killed in Florida the defendant was not the killer

but if he was the killer the killing was justifiable
hom cide, but if it was not justifiable homcide the
def endant was insane, but if he was not insane the killing

was sonmething | ess than nurder in the first degree.
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evidence, but to attenpt to use it to his advantage by
arguing, inter alia:

And | would like to start off on this vein

if I may. | think all of you will agree, as well
as | do, that cocaine is a big problem in our
comruni ty. And it'’s a plague and it’s killing

people and it’s sending nost of our country into
disarray with young people, blacks, whites, and
it covers the whole spectrum This man right
here has been tried and found gquilty of that
al ready. He's in prison right now, where
personally | think he needs to be, for that
convi ction. He is not on trial for being a
cocai ne trafficker. He is on trial today before
you for being a nurderer.

The State, the prosecution in their opening

argunent indicated to you well, he's not charged
with being a cocaine trafficker and really has
nothing to do with this case. W — you can't

find him guilty of that. Vell, why did they
bring it up? Wy was it such a focal point
t hroughout the entire case? Wiy was it such a
focal point throughout this entire case? Wy do
we have these allegations by witnesses as to Don
Vito and the boss of bosses and the Mam boys
and all of this noney being flashed around and
going to Mam and going to the Pro Bow and
going to Las Vegas? He's been convicted of that.
He got 15 years’ mninmum mandatory neani ng that
he will be doing — he’s going to do 15 years day
for day in the state prison system followed by
anot her 15 years. He has 30 years. He' s been

convicted of that. So please don't find him
guilty of nurder because he’s a drug trafficker
W admt that. W told you in our opening

argunment. We give you. You got us. There is no
doubt about that.

(5TR 856) .
And we heard a bunch of evidence, a bunch of
evi dence. It was quite confusing to ne, and |

have been on this case for quite sone tine. .
And let’s get back to the issues. Ckay. Let’s
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cut through the neat of the matter to the bone,

what those two issues that | talked about.
That’s what you’'re here today on to decide those
two issues. One, did Ronald WIIlians ever Kkill
anyone? And two, did Ronald WIlians ever hire
anybody to kill anyone? And once again issue No.
1 is answered for you. It’s rather sinple, and

he never killed anyone. There is nobody on this
W tness stand that cane forward that said Ronald
Wl lianms shot ne, stabbed ne, tortured ne, raped
me, nobody. So the first issue you can set
asi de.

And that brings you back to the crucial
issue that is before your today, and that is
whether this man hired four people to go to

Pensacola to kill the four people that were
kill ed. That’'s it. You don’t have to think
about Jacksonvill e. You don’t have to think
about this cocaine business. And the bottom

line, the neat, the bone that we're trying to cut
through to, did this man hire anybody to kill
anyone? And that’'s it.

(5TR 857- 58) .

As we admitted and as the prosecutor has
attenpted to keep hamering and hammering and
hammering is that fact that Ronald was a cocai ne
deal er. He had cars. He had noney. Built a
huge fortune and was neking Ilots of noney,
i ncredi bl e anbunts of noney. Why would he ruin
it by having four people killed over 8,000 bucks?
| s that reasonable to you? Does that make sense?

(5TR 882).8
As has been noted, “candor nay be the nobst effective

tool available to counsel.” People v. Qurule, 51 P.2d 224

(Cal. 2002) (trial counsel conceded that defendant was

8 This was a small portion of a |lengthy closing argunent in
which Etheridge attacked the credibility of the State's
witnesses and its theory of guilt in a variety of ways.
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guilty of robbery and nurder, but argued that his acts were
not so serious as to warrant the death penalty). Thus, “if
you nmake certain concessions show ng that you are earnestly
in search of the truth, then you comments on matters that
are in dispute wll be received wthout the usua
apprehension surrounding the remarks of an advocate.”

Yar borough v. GCentry, 540 U.S. 1, 9-10 (2003) (quoting J

Stein, dosing Argunments Section 204, p. 10). See also

Ni xon v. Florida, 543 U S. 175 (2004) (even a conplete

concession of guilt can benefit a capital defendant by
enhanci ng defense credibility at the penalty phase).

I n Yarborough, the Suprene Court recognized that

acknow edging a defendant’s shortcom ngs can benefit the
def ense case:
The Ninth Grcuit criticized [trial counsel]

for mentioning "a host of details that hurt his
client’s position, none of which nattered as a

matter of law” [Cit.] O course the reason
counsel nentioned those details was precisely to
rem nd the jury t hat t hey wer e | egal 'y
irrelevant. That was not an unreasonable tactic.

See F. Bailey & H Rot hbl att, Successf ul
Techni ques for Crimnal Trials 8§ 19:23, p 461 (2d
ed. 1985) (“Face up to [the defendant’s] defects
: [and] call wupon the jury to disregard
everything not connected to the crinme with which
he is charged”). The Ninth Grcuit singled out
for censure counsel's argunent that the jury nust
acquit if Gentry was telling the truth, even
t hough he was a “bad person, |ousy drug addict,

stinking thief, j ail bird.” [CGt.] It
apparently viewed the renmark as a gratuitous
sw pe at Centry s character. Wil e confessing a
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client’s shortconmings mght remind the jury of

facts they otherwise would have forgotten, it

m ght also convince them to put aside facts they

woul d have renenbered in any event. This is

precisely the sort of calculated risk that lies

at the heart of an advocate's discretion. By

candi dly acknow edging his client’s shortcom ngs,

counsel mght have built credibility with the

jury and persuaded it to focus on the relevant

issues in the case.
540 U. S. at 9.

To the extent that WIIlianms does not conplain about
Et heridge’s concession that WIllians was involved in a
| arge drug operation, but only about the concession that
Wlliams was in prison, where “he belonged,” the answer
remains that this argunment was legitimate trial strategy.
Counsel not unreasonably believed that jury would have felt
that WIllians deserved to be punished for his role in a
massi ve drug operation. Counsel s concession not was

desi gned not only to enhance his own credibility,

Yar borough, 540 U S. at 11 (“See P. Lagarias, Effective

Closing Argument 88 2.05-2.06, pp 99-101 (1989) (citing
Aristotle’s Rhetoric for the point that ‘(a) speech should
indicate to the audience that the speaker shares the
attitudes of the listener, so that, in turn, the listener
will respond positively to the views of the speaker’”), but
also to enhance whatever doubt the jury mght have had

about Wlliams’ guilt of nurder by elimnating any possible
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concern that an acquittal in this case would set him free.
O her attorneys mght have chosen a different tack, but
Et heri dge’s def ense strat egy cannot be deened
constitutionally unreasonabl e.

As the trial court found, this case “stands in sharp
contrast” to Clark, in which trial counsel had effectively
encouraged the jury to find for the State (9R 1332). Here,
Et heridge did not concede that WIllians was guilty of any
crime charged; as to the crinmes charged, he effectively and
vi gorously encouraged the jury to find &aainst the State.
The trial court <correctly determned that WIIlians has
failed to denonstrate deficient attorney performance or

prejudice (9R 1334). Zack v. State, 911 So.2d 1190 (Fl a.

2005) (counsel not ineffective for agreeing with State that
crime was “messy” and “brutal” to maintain credibility with
jury and to dilute danmaging testinony before jury).
1]

THE TRI AL COURT PROPERLY REJECTED W LLI AVS CLAI M

THAT H'S TRIAL COUNSEL WAS | NEFFECTIVE FOR

FAILING TO OBJECT TO PROSECUTORI AL ARGUMENT

ALLEGEDLY AMOUNTING TO COMVENT ON WLLIAMS

FAI LURE TO TESTI FY

WIllianms contends that, in his closing argunent, the
prosecutor “made a nunber of references to undisputed or

uncontradicted testinony.” Initial Brief at 32. However,

he actually cites only portions of three paragraphs — nine
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sentences total — out of a total argunment filling sone 46
pages of the trial transcript.®

To place these conmments in context, the State will set
forth a slightly greater exposition of the prosecutor’s
comment s. First, in discussing the evidence that WIIlians
ran the drug operation, the prosecutor argued:

And now, | may repeat that a couple of tines
as each one of the wtnesses testified about
that, but let ne say at the outset there were
one, two, three, four, five, six, at |east seven
W tnesses that took the wtness stand, every
single one of them said the noney and the drugs
bel onged to that nman, period. That’'s who it was.
Everybody knew it, undisputed, uncontrovert ed.
Nobody took the witness stand and said, oh, no,
t hey belonged to Jit, they belonged to Yoge. No,
nobody said that. Every single w tness knew who
t he boss was.

(5TR 827-28). Thereafter, in discussing what happened at
the scene, the prosecutor argued:

Let ne say at the outset what happened - the
details of what happened at the scene are really
not relevant to whether or not Ronald Wllians is
guilty. The fact that Tina . . . thought Yoge
was first in the door and Amanda thought Big Red
was in the door, what difference does that nake
in terms of this man’s guilt? The fact that one
of them said Jit brought MIfred Baker in and one
of them thought sonebody else brought M dred
Baker in, what difference does that make in terns
of this man’s guilt?

There are sonme undisputed facts about what
happened, and they all went in, they all nade
everybody take their clothes off, and they

® The prosecutor’s initial argunent is at 5TR 818-854; his
rebuttal is at 5TR 895-905.
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started hitting and kicking and cutting and
torturing the people there. And very quickly
Tina raised her hand. And they took Tina in the
back room and they started to question her

and Tina tells them what happened . . . and |
submt to you the information that they got from
Tina was sufficient to kill everybody in that
house.

They got whatever information they wanted
from Tina, and then they decided they were going
to get their drugs. So they bring her out and
get her dressed. And this is undisputed. Two
peopl e take Tina Crenshaw . . . to her house .

and they get the drugs out of the car . . . and
t he noney out of the closet.

(5TR 836- 38).

WIlliams contends his trial counsel was ineffective
for not objecting to this argunment, which he characterizes
as an inpermssible comment on his failure to testify,

citing Rodriguez v. State, 753 So.2d 29 (Fla. 2000).

Initially, the State would note that Rodriguez was
decided nine years after WIllianms’ trial. Mor eover, in
Rodriquez, this Court observed that previous decisions on
this issue were in “tension,” 753 So.2d at 37-38, and

criticized its decision in Wite v. State, 377 So. 2d 1149

(Fla. 1979). Relying “on cases that held that a prosecutor
may comment on the uncontradicted or uncontroverted nature
of the evidence,” Wite approved prosecutorial coment that
the jury had not “heard one word of testinony to contradict

what [a certain eyewitness] has said, other than the
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| awer's argunment.” “The problem with this analysis,” the
Court observed in Rodriguez, “is that where the evidence is
uncontradicted on a point that only the defendant can
contradict, a coment on the failure to contradict the
evi dence becones an inperm ssible comment on the failure of
the defendant to testify.” 753 So.2d at 38.

At the time of WIllians’ trial, this Court’s decision
in Wite supported Etheridge’s decision not to object to
prosecutorial argunent that sone of the State's evidence
was uncontradi ct ed. He cannot be deenmed ineffective for
failing to anticipate that nine years later this Court

m ght refine and clarify the issue in Rodgriguez.

Strickland, 466 U S. at 694 (“A fair assessnent of attorney

performance requires that every effort be made to elimnate
the distorting effects of hindsight, to reconstruct the
circunmstances of counsel’s challenged conduct, and to
evaluate the conduct from counsel’s perspective at the
tine.”).

Even if Rodriquez had existed at the tinme of WIIians’
trial, however, Et heri dge did not perform in a
constitutionally deficient manner by failing to object.
Rodri quez does not change the general principle that a
pr osecut or may poi nt out t hat t he evi dence is

uncont radi ct ed. Melton v. State, 638 So.2d 927 (Fla.
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1994). As noted in the State’s argunment addressing tria
counsel’s concessions, above, in every trial, sone facts
and issues will not be in dispute. The prosecutor at the
very |east should be able to identify those facts and
issues which are not in dispute before addressing those
which are, and that is what the prosecutor did here.

The prosecutor’s characterization of certain events at
the scene of the crinme as undisputed obviously did not
address anything only the defendant could contradict
because he was not present. Mor eover, there were
inconsistencies in the evidence, as the prosecutor
acknow edged; the prosecutor’s point was sinply that the
W tnesses agreed on the matters that were inportant. This
was perm ssible argunment and cannot conceivably have been
construed as a comment on Wllianms’ failure to testify.

The question of who ran the drug operation nay present
a closer question only in the sense that this question
involves matters that WIliams actually had personally
observed. The fact remains, however, that, in contrast to
the facts in Rodriguez, in which no wtness other than the
def endant could possibly identify a second occupant of the
apartnent, nunerous wtnesses testified about the drug
busi ness and they all agreed that WIllians ran it. The

prosecutor was entitled to comment on their unanimty. As
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the trial court found, nothing the prosecutor said
“highlighted” WIllians’ failure to testify, or “suggest[ed]
that [WIlianms] could have presented contrary testinony” if
only he had taken the stand (9R 1341).

Finally, Rodriquez makes it clear that inproper
comrents do not warrant automatic reversal. 753 So.2d at
39. As the trial court pointed out in its order denying
relief, the defense did not contest that the nurders had
occurred, or that WIllianms “was the head of a state-w de
drug trafficking operation” (9R 1341). Because the
prosecutor’s coments related to facts not contested at
trial, they were not prejudicial even if inproper. The
trial court properly rejected WIIlians’ claim of
i neffective assistance of counsel.

IV

THE TRI AL COURT PROPERLY REJECTED WLLIAMS CLAIM

THAT TRIAL COUNSEL WAS | NEFFECTIVE FOR 4 VING

| NCORRECT ADVI CE ABOUT THE CONSEQUENCES OF H S

TESTI FYI NG

WIllians argued below that Etheridge erroneously told
himthat if he testified, the defense would |ose the fina
concluding argunment (8R 1167-68). He relied on his
testinmony at the evidentiary hearing and upon a witten

menor andum t hat Et heridge placed into the record (8R 1167-

68). WIllians relies on the sane evidence now, except that
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he additionally argues that the trial court’s credibility
findings on this issue “run in the face of the nmanifest
wei ght of the evidence,” which he describes as the “neno
itself.” Initial Brief of Appellant at 37. On appeal,
however, this Court does not reweigh the evidence; instead,
as set out above (in the Prelimnary Discussion of |ssues
and Standard of Review), the Court defers to the trial
court’s determnation of the historical facts so long as
that determnation is supported by substantial, conpetent

evi dence. Mansfield, supra.

The trial court found as foll ows:

Def endant alleges that his counsel was
ineffective for msinformng Defendant that the
opportunity for first and last closing argunent
would be |ost | f Def endant presented any
testinony in his defense. . . . To bolster his
claim Defendant relies on a neno prepared by M.
Et heridge and his assistant, dated May 9, 1991,
whi ch st at ed,

“This is a sinple neno to the effect
that we advised Ronald to testify in
his own behalf. He refused and
instructed us he would not testify. He
was advised by (Randall J. Etheridge)
that the 1% and last closing would be
traded for any testinony in his behalf.
(Randal I J. Etheridge) and Ronald’s
famly both advised him to testify.

Strategy of defense relied on it. He
refused with the know edge of the
consequences.” (Enphasis added)

Def endant al l eges that he declined to
testify based on this msinformation, and further
al l eges that he would have testified that he was
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not in Pensacola at the tinme of the hom ci des and
did nothing to participate in or procure the
comm ssi on of those crines.

Evidence was taken on this point at
evidentiary hearing. M. Etheridge testified
that he did in fact tell Defendant he al one could
testify and not lose the first and last closing
argunent, and that throughout the course of trial
preparation, Defendant’s testifying was a part of
the defense strategy. However, he testified that
Def endant decided at trial not to testify,
despite counsel’s urging and the urging of famly
and friends. The Court finds persuasive M.
Et heridge’s evidentiary hearing testinony that he
correctly advised Defendant of his options and
declines to grant relief on this basis.

(9R 1321-22) (enphasis in original, footnotes omtted).
a footnote, the trial court added:

In a related point, Defendant states that this
aspect of counsel ' s i neffectiveness was
conpounded by the calling of Defendant’s |one
wi tness, Gegory Mnning, and notes that the
calling of M. Manning resulted in the |oss of
opening and closing argunent. This argunent,
however, bears on Defendant’s allegation that he
believed that any testinony waived the right to
first and last <closing argunent. If it was
i ndeed this perceived consequence which prevented
Def endant from testifying, and he was operating
under the assunption that any testinony would
result in the loss of first and last closing,
then logic dictates that he would have felt free
to testify if he so desired, after M. Manning
had testified. Therefore, the Court does not
find it convincing that Defendant believed that
presenting only his own testinony would waive
first and last closing, or that such belief was
the sole reason Defendant chose not to testify.
I ndeed, the record reflects that Defendant’s
counsel put Defendant’s decision not to testify
on the record inmmedi ately after the concl usion of
Manni ng’ s testinony.
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(9R 1322) (fn. 13) (enphasis in original).

Et heridge testified that the nenbo was drafted by a
secretary who did not know the |aw Et heri dge insisted
that he never told WIliams the defense would |ose the
final argunent if WIllians alone testified; a first-year
| aw student would know better than that (7R 1080-81). The
order of closing argunent had nothing to do with WIIlians’
decision not to testify; instead, WIIlians decided on his
own not to testify after the prosecutor “did a good job of
destroying” the testinony of defense wtness Gegory
Manning (7R 983, 1020), and that WIllians made this
deci si on agai nst the advice of counsel who had
“confidence” in WIllianms and thought he “could have hel ped
hi nsel f” (7R 1038).

VWiile the single sentence at issue mght not be a
conplete statenent of the law in the abstract (because it
inplies, standing alone, that the defense would | ose final
closing argunent if WIlianms testified), in context it
accurately inforned WIIlians that, because the defense had
already put on a witness, the defense would not have the
final closing argument — whether or not WIllians testified.
Moreover, the meno also reflects that both trial counsel
and Wlliams® famly urged WIllianms to testify, but that

WIllianms had rejected that advice and had decided on his

37



own not to testify. Thus the neno itself corroborates
Et heridge's testinony, as the trial court noted in its
order.

Conpetent, substantial evidence, including the trial
record, the testinony of Randall Etheridge, and the neno
itself, supports the trial court’s factual determnation
that WIllianms was not msinfornmed by Etheridge and decided
on his own not to testify, against counsel’s advice, for
reasons having nothing to do with the order of closing
ar gunent . Wl lians nmakes no argunent for relief on appea
other than to ask this Court to reweigh the trial court’s
findings of fact. Because conpetent, substantial evidence
supports the court’s factual determ nations, the denial of
relief on this claimshould be affirned.

\%

THE TRI AL COURT PROPERLY REJECTED WLLI AMS CLAI M

THAT H'S TRIAL COUNSEL WAS | NEFFECTIVE FOR

FAI LI NG TO SEEK THE DI SQUALI FI CATION OF THE TRI AL

JUDGE BASED UPON THE DEATH SENTENCES HE | MPOSED

ON W LLI AMS CO- DEFENDANTS

Wl lianms argues that Etheridge should have noved to
di squal ify Judge Ceeker because he had sentenced WIIians’
three co-defendants to death - a fact, WIIlians argues,

that showed Judge Ceeker’'s predisposition to sentence

Wlliams to death and thus to create a well-founded fear in
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WIlliams that he would not receive a fair sentencing from
Judge Ceeker.

Et heridge testified that he did not file a notion to
di squal i fy Judge Geeker because he did not think any good-
faith basis existed to support such a notion. Et heri dge
(as it turns out, correctly) did not think a jury would
recommend death for WIIlianms; however, while he had sone
concern about the co-defendant overrides, he also did not
t hi nk Judge Geeker was any nore likely to override a life
recommendati on than any other judge in the circuit. See 7R
965- 69, 971-73, 1037-38.%°

This Court has held that

the fact that a judge has previously nmade adverse

rulings is not an adequate ground for recusal.

Nor is the nmere fact that a judge has previously

heard the evidence a legally sufficient basis for

recusal . Li kewi se, allegations that the trial

judge had fornmed a fixed opinion of the

defendant’s guilt, even where it is alleged that

the judge discussed his opinion with others, is

general ly | egal |y i nsufficient to mandat e
di squalification

10°As Judge Ceeker noted in its order denying relief on this
claim of ineffectiveness, this Court affirnmed Judge
Geeker’s overrides in the Coleman and Robinson cases,
finding that, based on the records of these cases, no
reasonabl e basis existed upon which the juries could have

recommended life sentences (9R 1319). Thus, “it follows
logically that the result would likely have been the sane
under any other judge” (9R 1319). It likewise follows

logically that the very determnation that Judge Ceeker’s
prior rulings were appropriate conpels the rejection of any
theory that these rulings indicate his bias.
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Kokal v. State, 901 So.2d 766, 775 (Fla. 2005) (quoting

Jackson v. State, 599 So. 2d 103, 107 (Fla. 1992)).

Jackson had noved to disqualify his trial judge because “he
had heard the case no less than five tinmes, including two
trials of Jackson's codefendant.” 599 So.2d at 107. Koka

had noved to disqualify his postconviction judge because he
had presided over another hearing at which he had passed on
the credibility of a wtness Kokal planned to offer in
support of his <claim of newy-discovered evidence of
i nnocence. This Court’s rejection of the clains of Jackson
and Kokal conpel the rejection of any claim that Judge
Ceeker was biased sinply because he had presided over the
trials of WIlianms’ co-defendants and had sentenced them to

deat h. Accord, Mansfield v. State, 911 So.2d 1160 (Fla

2005) (judge’'s comrents critical of the State’'s plea offer
in a capi t al case i nsuf ficient to war r ant
di squalification). Thus, Et heridge did not perform
deficiently or prejudicially in failing to nove to

1

di squal i fy Judge Geeker.!!' The court bel ow correctly denied

this claim (7R 1318-20).

1" The two cases cited by WIllians are i napposite. Porter v.
Singletary, 49 F.3d 1483 (11'"™ O r. 1995), involves a judge
who had stated to others, in the absence of the defendant,
his intention to inpose a death sentence wi thout regard to
t he evidence. In this case, by contrast, Judge GCeeker
merely issued rulings on natters properly before him after

40



VI

THE TRI AL COURT PROPERLY REJECTED WLLI AV CLAIM

THAT H'S TRIAL COUNSEL WAS | NEFFECTIVE FOR

FAILING TO PRESENT DR LARSON' S REPORT IN

M TI GATI ON

WIlliams argues here that Etheridge was ineffective
for failing to present mtigation testinony from Dr.
Larson, a Ph.D. psychol ogi st who had evaluated WIIlians at
Et heri dge’s behest. WIlliams argues that Dr. Larson’s
evaluation contained findings that woul d have been
mtigating, i ncl udi ng: WIlians’ 75 1Q was in the
borderline range; his nental age was 13 to 14; and he had
an “inpoverished childhood,” in which he was beaten by
parents who frequently drank to intoxication, lived in a
ghetto, and dropped out of school at age 16 after attending
infrequently. Initial Brief of Appellant at 42, 45.

Initially, the State wuld note that no wtness
testified, and WIIlianms does not argue, that any of this

woul d have anmpbunted to statutory mitigation. Secondly, as

the trial court found, this claim can only apply to the

giving due notice and opportunity to be heard to all
rel evant parties. Such rulings do not constitute grounds
for disqualification. Goins v. State, 708 So.2d 656 (Fla

4'™" DCA 1998), is a case in which the trial judge previously
had prosecuted Goins on drug charges, and thus would be
sentencing a former adversary based wupon aggravating
circunstances which the judge hinmself had prosecuted to a
conclusion. Judge Ceeker has never prosecuted or defended
WIllians or any of his co-defendants.
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trial court’s decision as to penalty, not to any failure to
present evidence to the jury, “as it is clear that trial

counsel was successful, through the presentation of other
mtigating evidence, in securing a life recomendation from

the jury” (9R 1335). See Lusk v. State, 498 So.2d 902, 905

(Fla. 1986) (“the jury' s recommendation [of |ife] cannot be
al | eged to have been pr oduced by counsel ' s

i neffectiveness”); Buford v. State, 492 So.2d 355, 359

(Fla. 1986) (“Appellant’s contention that his trial counsel
rendered ineffective assistance of counsel during the
penalty phase of the trial is repudiated by the fact that
the jury reconmended life in this case”). Even as to any
claim of ineffectiveness for failure to present information
to the court, a “jury’s recomendation of life inprisonnent
is a strong indication of counsel’s ineffectiveness.”

Francis v. State 529 So.2d 670, 672 (Fla. 1988). Finally,

this Court has held that the original sentencing judge in a
jury override case is in the best position to determ ne
whether the failure to present additional mtigation was
prejudicial. Francis, 529 So.2d at 673 n. 9.

It bears noting that while Dr. Larson’s report does
contain information that potentially is mtigating, it also
shows that he has a significant crimnal history of theft,

burglary and | arge-scale drug dealing dating as far back as
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age nine. And while Dr. Larson’s report does indicate
significantly below average intelligence, it does not
indicate that Wllians is nentally retarded or that he has
any significant enotional or psychol ogical problens. And
the low 1Q score was questionable, as even Dr. Larson
acknowl edged. Etheridge testified that he thought WIIians
was “quite bright” and the 1Q score was sinply inaccurate,
based upon his own interaction with WIllians and also the
fact that WIllians was capable of running a large scale
drug busi ness and naki ng huge ampunts of noney. Li kew se,
Dr. Larson had reservations about the 1Q score in light of
the testing <conditions, the lack of regular school
attendance by WIlians, and the inherent contradiction
between WIlians’ denonstrated ability to run a business
and the limted cognitive functioning consistent with an IQ

of only 75 (7R 1116, 1119, 1101).%?

12 The fallibility of 1Q scores to neasure intellectual
functioning has |ong been recognized. See, e.g., Gbson v.
Secretary of Health and Human Servs., 882 F.2d 329 (8" Grr.
1989) (lack of notivation during testing can result in
scores 15 points |ower than true score); Snow v. State, 469
N.Y.S.2d 959, 962 (N Y. App. Div. 1983) (l1Q scores are
“crude baroneters” of intelligence); Ronald W Conley, The
Economi cs of Mental Retardation (1973) (physical conditions
of testing, and attitudes and physical alertness of test
t aker can generate substantial errors in |Q neasurenent);
Paul R Friedman, The Rights of the Mntally Retarded
Persons 25 (ACLU Handbook 1976) (1Q tests are notoriously
i naccurate; 1Q score is nerely one of many factors required
for an accurate diagnosis); Stephen Breuning & Vicky J.
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As for WIlians’ nent al age, it is rendered

guestionable by the sanme factors which call his 1Q in
questi on. Furthernore, courts have consistently rejected
mental age as relevant mtigation. See, e.g., Penry wv.
Lynaugh, 492 U S. 302 (1989) “Mental age” is derived

exclusively from IQ and adds nothing to whatever the 1Q

score shows. What 1Q is supposed to neasure is the ability

to reason abstractly. That is all that “nental age”
measur es. Nei ther 1Q nor “nmental age” neasures enotional
maturity, life experience or j udgnent . Mor eover ,

proffering the “nmental age” of an adult in mtigation can

be seriously m sl eading. Beyond the age of 15 or 16, raw
scores on intelligence tests “cease to I ncrease
significantly with age.” Penry. As a consequence, the

“mental age” of the average adult at age 15 or 20 or 30 or
50 or even 70 renmmins constantly at 15-16 years. | bi d.

“Mental age” sinply neasures what | Q neasures — no nore and

Davis, Reinforcenent Effects on the Intelligence Test
Per f or mance of I nstitutionalized Adul ts; Behavi or al
Anal ysi s, Di recti onal Control, and Inplications for
Habilitation, 2 Applied Res. In Mental Retardation 207,
318-20 (1981) (observing increase in IQ scores of as nuch
as 20 points when test subjects were given positive
reinforcenment to do well); Bruce Cushna, The Psychol ogi cal
Definition of Mental Retardation: A Historical Overview, in
Enoti onal Disorders of Mentally Retarded Persons 31, 42-43
(Ludgwi k S. Szymanski, MD. & Peter E. Tanguay, MD. eds.,
1980) (discussing Boston school systemis misuse of I1Q tests
alone to erroneously label 2,500 students as nentally
retarded).
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no less. To the extent that WIllians’ |1Q score is suspect,
so is his nental age. To the extent that WIllians’ 1Q
score is accepted, the nental age calculated from that
score is sinply redundant information.

Gven all these matters, as well as Etheridge’s belief
that he had plenty of mtigation wthout Dr. Larson’s
report or testinony, counsel’s performance cannot be deened
deficient for choosing not to present questionable low IQ

scores in mtigation. Pace v. State, 854 So.2d 167 (Fl a.

2004) .

Finally, the trial court reviewed the testinony
presented at the evidentiary hearing and concluded that it
had “heard no testi nony whi ch woul d have bor ne
significantly on its decision,” and that WIIlianms had
failed to carry his burden of establishing prejudice (9R
1335- 36) . Because the judge below was the sentencer, this
finding is entitled to “considerable weight.” Franci s,
supra, 529 So.2d at 674. The court below correctly denied

this claim?®

13 The cases cited by WIllians stand in sharp contrast to
this one. WIIlianms has made no denonstrati on what ever that
trial counsel’s investigation was in any way inadequate, or
that material mtigating evidence went undiscovered due to
the inaction or inconpetence of trial counsel.
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VI |

THE TRI AL COURT PROPERLY REJECTED WLLI AV CLAIM

THAT H'S TRIAL COUNSEL WAS | NEFFECTI VE FOR

FAI LI NG TO REQUEST THE ASSI STANCE OF CO COUNSEL

WIllianms contends his trial counsel was ineffective
for failing to seek the appointnent of co-counsel.
Additionally, he urges this Court to require co-counsel in
all capital cases.

As WIllians acknow edges, there is no per se

entitlement to appointed co-counsel in capital cases.

E.g., Larkins v. State, 655 So.2d 95 (Fla. 1995); Ferrell

v. State, 653 So.2d 367 (Fla. 1995) and Arnstrong v. State,

642 So.2d 730 (Fla. 1994). Co-counsel nmay be appointed

upon a sufficient show ng of need. Larkins, Ferrell,

Arnmstrong; see also Fla.RCimP 3.112. Wlliams’ trial
counsel had two paralegals and a |egal assistant aiding him
in trial preparation (R 1338). He successfully persuaded
the jury to recommend life in a highly aggravated nurder
case. Nothing in the record before this Court supports a
finding that trial counsel was incapable of handling this
case Wwthout additional counsel , or did not do so
effectively; on the contrary, it appears that trial counsel
was quite effective. In any event, WIIlians “has nade no
attenpt to show that the instant case was so conplex that

two attorneys would have been required” (9R 1338) (trial
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court’s order denying relief). Likewise, WIIlians has nade
no attenpt on appeal to show that the trial court’s factual
findings or |legal conclusions are erroneous. The denial of
relief on this claimof ineffectiveness should be affirnmed,
and Wl liams’ request for a new rule should be rejected.
VI

THE TRI AL COURT PROPERLY REJECTED W LLI AMS CLAIM

OF “CUMULATIVE EFFECT OF SPECIFIC ACTS OF

| NEFFECTI VE ASSI STANCE OF COUNSEL” AS SET FORTH

I N I SSUES |-VII ABOVE

The trial court denied WIlianms’ “cunul ative” claim of
i neffectiveness of counsel (9R 1342). WIllianms nakes no
attenpt to denonstrate how the trial court’s judgnent was
incorrect, or to suggest what deficient performance by

trial counsel, considered cunulatively, was sufficiently

prejudicial to neet the Strickland standard. In fact,

Wl lians’ appellate argunent on this point is so cryptic as
to be practically nonexistent, and the State cannot respond

except sinply to say that, for reasons set forth above in

“ 1t is inappropriate to seek a newrule in the context of a
claim of ineffectiveness of counsel. WIllianms could not

benefit from such a new rule, as his trial counsel cannot

have been ineffective for failing to anticipate a change in
the rules nore than a dozen years after trial. To the
extent that WIllians seeks a retroactively-applied new
rule, his present <claim falls entirely outside the
ineffectiveness claim he raised below Even if
addressabl e, he has not begun to explain why such a new
rule, if adopted, should be retroactively applied to cases
| ong since final.
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the State’s responses to the individual claims of
ineffectiveness, WIliams has not shown a reasonable
i kelihood that, but for deficient performance by trial
counsel considered singly or cumulatively, the result of
his trial would have been different.

I X

JUDGE GEEKER CORRECTLY DENIED W LLI AMS® MOTI ON TO
Dl SQUALI FY AND MOTI ON TO RECONSTRUCT THE RECORD

On July 30, 1999, WIllians’ collateral counsel filed a
“Mtion to Reconstruct Court’s Ofice File and for
Di scovery Depositions” (4R 648-50). In the notion,
collateral counsel noted that Judge Geeker’'s office files
in this case had been destroyed inadvertently by a
successor judge, and contended that it was “necessary” that
the file be “reconstructed” as to the “preparation and
filing of the sentencing order of death entered” in this
case (4R 648). Addi tionally, counsel sought to depose
Judge Geeker and “such of his staff who had input into the
preparation of the order” (4R 648).

Two weeks later, on August 13, 1999, WIllians’
collateral counsel filed a nmotion to disqualify Judge
Ceeker on the ground that had been pre-disposed to sentence
Wlliams to death, as shown by his overrides in the

Robi nson, Coleman and Frazier cases, the near-identical
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sentencing orders in the four cases, and certain comments
Judge Ceeker made at WIlians’ sentencing (4R 652-53).
Addi tional ly, WIlliams sought disqualification on the
ground that Judge Geeker would be a nmaterial w tness at any
hearing on WIlians’ notion to reconstruct Judge GCeeker’s
office files (4R 652).

By witten order dated August 24, 1999, Judge Geeker
denied WIllianms’ notion to reconstruct the record, finding
that WIllianms had failed to allege any “concrete facts”
whi ch woul d warrant relief (4R 657) (enphasis in original).

Judge GCeeker noted that while there nmay have been *“sone

overlap in the recitation of facts” in the various
sentencing orders “because  of the nature of t he
conspiracy,” the record denonstrated that WIlians’

sentencing order conplied with the dictates of State v.
Canpbel |, 571 So.2d 415 (Fla. 1990) (4R 657).

On the sane date, Judge GCeeker issued a witten order
denying Wllianms’ notion to disqualify, finding that it was
“legally insufficient” (4R 659).

On this appeal, WIlians argues that each of these
rulings was erroneous. In addition, he argues that, in
ruling on the notion to reconstruct, Judge Ceeker passed on
the truthfulness of certain allegations WIlianms had nade

in his notion to disqualify. In so doing, WIIlians argues,
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Judge GCeeker inpermssibly “passed on the truth of the
facts alleged and adjudicated the question of hi s

disqualification,” citing Cave v. State, 660 So.2d 705

(Fla. 1995), and thus nust be disqualified on this basis
al one.

WIlliams has scranbled all sorts of things together
here, with little explication as to any of them the State
will respond as foll ows:

First, any claimof judicial bias wth regard to Judge
Ceeker’s overrides of the jury life recomendations in the
co-defendant’s cases should have been raised at trial and
on di rect appeal and i's procedural ly barred on

postconviction. Rodriguez v. State, 30 Fla. L. Wekly S385

(Fla. May 26, 2005). Wllians’ claim that trial counsel
was ineffective for failing to nove to disqualify Judge
Ceeker is addressed above (lssue V). For reasons set forth
in the State’s argunent as to Issue V, even if this claim
is not procedurally barred, it is legally insufficient. As
di scussed above, a court’s adverse rulings, even if
erroneous, are properly corrected by appeal , not
di squal i fication. Mor eover, because this Court affirmed
all of the death sentences inposed in this case on direct

appeal, WlIllianms cannot denonstrate that the sentences
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i nposed on him and his co-defendants were even erroneous,
much | ess disqualifying.

Second, because WIllianms did not identify in his
notion the inappropriate comrents Judge Geeker supposedly
made at WIllians’ sentencing, his claimwas insufficiently
pl ed. WIllians does not appear to contend otherw se, as
the State is unable to discern that he argues or even
mentions these statenments in his brief on appeal.

Third, with regard to the notion to reconstruct Judge
Ceeker’s office files, it is not clear just what files
Wl liams wanted to reconstruct. Nor has WIIlianms expl ai ned
what right he ever had to view witten nmaterial generated
by the judge and his staff during the judicial decision-
maki ng process. WIllians cites no authority whatever for
the proposition that he is entitled to the disclosure of

such material, and the State is aware of none.'® Absent a

15 See Fla. R Jud. Admin. 2.051 (c), which states:

(c) Exenmptions. --The following records of the
judicial branch shall be confidential:
(1) Tri al and appel | ate court
nmenor anda, drafts of opi nions and
orders, court conference records,

notes, and other witten materials of a
simlar nature prepared by judges or
court staff acting on behalf of or at
the direction of the court as part of
the <court's judicial decision-making
process utilized in disposing of cases
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denonstration that he would have been entitled to such
material if it existed, he cannot establish any error in
the court’s denial of his notion to reconstruct that
mat eri al

Fourth, his argunent that Judge GCeeker passed on the
truth of the facts alleged in his notion to disqualify
fails on several counts. VWile it is true that, “[i]n
considering a notion to disqualify, a court is |limted to
determ ning the legal sufficiency of the notion itself and
may not pass on the truth of the facts alleged,” Rodriguez
(emphasi s supplied), Judge Geeker did not address any facts
in his order denying the notion to disqualify. The alleged
factual finding is contained in Judge Geeker’s ruling on
WIllians’ notion to reconstruct the record. Judge GCeeker
was called upon by Wllians to rule on this notion. He did
So. WIllians has not explained how any factua
determination in ruling on this notion violates the
prohi bition against making factual determ nations when
ruling on notions to disqualify. Judges are often called
upon to find facts when ruling on notions, and, notions to

di squalify aside, are not disqualified for having done so.

and controversies before Florida courts
unless filed as a part of the court
record.
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Mor eover, even when addressing a notion to disqualify,

a judge may comment on the state of the record. Barw ck v.

State, 660 So.2d 685, 694 (Fla. 1995). Here, Judge Geeker
denied WIllianms’ notion to reconstruct his office file on
the ground that it was “clear fromthe [trial] record” that
the court’s sentencing order in this case “dealt personally
wth defendant WIllians, and the statutory and non-
statutory mtigators applicable to hinf (4R 657). This is
nmerely a legal interpretation of an already nade record and
nerely reiterates what this Court found on direct appeal
when it reviewed Judge Ceeker’s sentencing order and
affirmed WIllianms’ death sentence. As such, it would not
constitute an inpermssible finding of fact even if it had
been considered as part of the ruling denying the notion to
di squalify.

Finally, nere simlarity of the sentencing orders does
not warrant granting the nmotion to reconstruct or the
notion to disqualify. O course the sentencing orders were
simlar; the crine was the sane in each case. WIIlians
merely alleges “simlarity” wthout elaboration. He has
not identified any facts included in his sentencing order
that were incorrect or applicable only to one or nore of
hi s co-defendants; nor has he identified any facts peculiar

to his own case that were excluded from his sentencing
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order (or, for that matter, included in a co-defendants’
sentenci ng order). In short, he has alleged nothing that
woul d support a reasonable inference that Judge GCeeker
failed to differentiate between the various co-defendants
or to properly evaluate the facts and circunstances of
WIllianms’ own case.

Judge GCeeker properly and correctly denied the two
notions at issue here. The notion to reconstruct was no
nore than an irrelevant and unwarranted fishing expedition,
and the notion to disqualify was legally insufficient.

X

THE TRIAL COURT CORRECTLY REJECTED W LLIAMS
APRRENDI / RI NG CLAI M

The State will not belabor this claim it should be
denied for a variety of reasons. First, any claim that
Florida’s capital sentencing procedures violate the Sixth
Amendment’s right to a jury trial could and should have
been raised at trial and on direct appeal. Even if
WIIlians could properly have wai t ed unti | t hese

post conviction proceedings to raise his Apprendi/R ng'®

claim it is untinely here because he waited until three
years after filing his nmotion for postconviction relief to

assert this claim See Jones v. Mbore, 732 So.2d 313, 321-

® Apprendi v. New Jersey, 530 U S. 466 (2000); Ring V.
Arizona, 536 U.S. 584 (2002).
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22 (Fla. 2001). Even if not untinmely, WIliams’ prior
violent felony convictions take his case outside any
possi ble anmbit of Ring. Finally, neither R ng nor Apprendi
are retroactively applicable to cases already final when

Ring was decided. Rodriguez, supra.

CONCLUSI ON

For the foregoing reasons, the judgnent of the court
bel ow shoul d be affirned.
Respectfully subm tted,

CHARLES J. CRI ST, JR
ATTORNEY GENERAL

CURTIS M FRENCH
Seni or Assi stant Attorney Genera
Fl orida Bar No. 291692

OFFI CE OF THE ATTORNEY GENERAL
The Capitol

Tal | ahassee, FL 32399- 1050
(850) 414- 3300

COUNSEL FOR APPELLEE
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