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PRELI M NARY STATEMENT

While sitting in a truck during a rendezvous in Hol der Park,
Chip Flynn and Kim Hall ock were accosted by a man with a gun.
According to Hallock, the man robbed them and while hol ding
them at gunpoint drove themto a deserted area. Hallock was able
to pass Flynn’s gun to himwhile his hands were tied behind his
back. After Hallock was taken out of the truck, Flynn managed
to dive from the truck with his gun and a struggle ensued
During an exchange of gunfire, Flynn was shot in the chest.
Hal | ock drove off to a friend s home, passing nunerous hones,
busi nesses, and a hospital while the perpetrator fled on foot.
More than an hour passed before | aw enforcenent responded to the
scene and Flynn died before the paranedics arrived.

Crosley Green eventually was arrested, tried and convicted
for the first degree murder of Flynn. The jury recomended
death by a vote of eight to four and the court sentenced himto
deat h. After his conviction and sentence were affirmed on
appeal, Green sought postconviction relief. After extensive
postconviction litigation, the court affirmed the judgnents of
guilt but vacated Green’'s death sentence and ordered a new
penalty phase. Crosley Green appeals the |ower court’s deni al
of his guilt phase clains and seeks provisional review of those
penalty phase clainms which the court denied. The State appeals

the court’s vacatur of the death sentence.



References to the record on direct appeal are in the form
e.g. Dir. I, [page] 234. References to the postconviction
record are in the form e.g. PC-R I, 234.

REQUEST FOR ORAL ARGUMENT

In light of the gravity of the case and conplexity of the
i ssues raised herein, Crosley Green through counsel requests
oral argunment.

STATEMENT OF THE CASE AND OF THE FACTS

Procedural History

A Brevard County grand jury indicted M. Geen for one count
of first degree nmurder, two counts of kidnapping, and two counts
of robbery with a firearm Dir. XIll, 1283-85. A jury trial
was held in Brevard County from August 27 to Septenber 5, 1990.
The jury returned a guilty verdict as to all counts on
Sept enber 5, 1990. Dir. X 1977. At the conclusion of the
Septenber 27, 1990 penalty phase, the jury recomended a
sentence of death by a vote of eight to four. Dir. Vol. Xl
2333. On February 8, 1991, the trial court sentenced M. G een
to death. Dir. X1, 2454; XV, 2837-47.

On direct appeal, this Court affirmed M. Green's
convictions and sentences. Green v. State, 641 So.2d 391 (Fla.
1994), cert. denied, 115 S.C. 1120 (February 21, 1995). The

clainms raised on direct appeal were that the trial court erred

in (1) admtting evidence of dog scent tracking; (2) denying



Green's nmotion to suppress Kim Hallock's photographic and
in-court identifications; (3) denying Geen's notion for the
jury to view the nmurder scene; (4) instructing the jury on
flight; (5) considering as separate aggravating circunstances
that Green committed the murder for pecuniary gain and G een
commtted the nurder during a kidnapping; (6) finding that the
mur der was hei nous, atrocious, and cruel; and (7) refusing to
find certain mtigating circunstances. Green also argued that
(8) the death penalty is disproportionate; and (9) the heinous,
atroci ous, or cruel aggravator is unconstitutionally vague. This
Court denied the first five issues on the nmerits. As to the
seventh issue, this Court agreed that the sentencing order did
not "strictly" conply with Canpbell v. State, 571 So.2d 415, 420
(Fla. 1990), but found that its requirements had been net
anyway. Wth regard to the ninth issue, the court found that
error under Espinosa v. Florida, 505 U. S. 1079, 112 S.Ct. 2926
(1992) had not been preserved. As to the sixth and eighth
i ssues, the court struck the HAC aggravator but found that, in
light of other cases, the three remaining valid aggravating
circumstances, and no mtigators, that Green’s death sentence is
proportionate.” Id.

There were a nunber of delays in the postconviction
litigation that followed. They were occasi oned by under funding

of CCR, public records litigation, post-trial re-investigation



by the State pronpted by sone nedia attention to this case, and
the State's nmotion to replace Crosley Green’s |ong standing
| awyers with new counsel from CCRC-M anong other things. The
postconviction court found that the fully pled nmotion for
postconviction relief dated Novenber 30, 2001 was tinely fil ed.

PC-R XXI'V, 4098. An abbreviated version of the clains stated
in that notion are:

CLAIM 1I: I neffective assistance and due process violations
regarding a juror whose fam |y nmenber was nurdered and nay have
made a throat slashing gesture during the trial.

CLAI M I Rul es agai nst i nterview ng jurors are
unconstitutional.

CLAIMIIIl: cCuilt phase ineffective assistance based on: failure
to obtain and maintain file, failure to investigate and devel op
issues relating to cross-race identification, failure to devel op
i ssues relating to the victims truck, footprint inpressions,
ballistics, the initial police investigation, and the state's
t heory of flight.

CLAIMIV: Newly discovered evidence of recanting w tnesses.

CLAIM V: The dog track evidence violated Strickland, Brady and
G glio.

CLAI M VI : Use of Green’s New York robbery case in support of
the prior violent felony aggravator violated Johnson wv.
M ssi ssippi, Gglio, Brady, and Strickl and.

CLAIM VII: Ineffective assistance at the penalty phase due to
the failure to investigate and present available mtigation.

CLAIM VIII1: Apprendi (later treated as a Ring
claim.

CLAIM I X: I nproper burden shifting instructions and
i neffective assistance for failure to object.

CLAIM X: Execution by lethal injection is cruel or unusua



puni shnent .
CLAIM XI: Cumul ative error.
CLAIM XI'l: Green nmay be inconpetent at time of execution.

Al of the clains |listed above were all eged as federal
and state clains for relief. The postconviction court
conducted a Huff hearing on May 13, 2002, and on July 22, 2002
sunmarily deni ed sone of the clains, set others for an
evidentiary hearing, and specified other |egal clains for
resolution at a later date. PC-R XXIV, 4093-4129. The court
al so entered an order dated October 28, 2003 denying a notion
for reconsideration of its summary denial of the due process
conponents of Claiml. PC-R Vol. XXI, 3585-88. The court’s
final order disposing of all remaining clainms after receiving
evi dence and entertaining witten and oral argunment on various
dat es was entered Novenmber 22, 2005, and incorporated the two
previ ous orders as attached exhibits. PC-R XXIV, et seq.
Statenent of facts

On direct appeal, this Court stated the facts presented at
trial in its opinion issued February 21, 1995. Geen v. State,
641 So.2d 391. There was no forensic evidence connecting
Crosley Green to the crime other than the dog tracking
testi nmony. The gun on the scene was Flynn's. Green was
devel oped as a suspect nostly through police interviews of Kim

Hal | ock and sone street investigation. John Parker, Green's



trial counsel, described hinmself as being optimstic so |ong as
he thought the min evidence against his client would be
Hal | ock’ s testinony. The case took a turn for the worse when
Sheila Green and Lonnie Hillary took the stand.

Sheila Green, Crosley Green’ s younger sister, and Lonnie
Hillary, Sheila s common | aw husband at the tinme, were arrested

along with others on federal drug trafficking charges while

Crosley Geen was awaiting trial in this case. Sheil a was
rel eased pre-trial. Sheila and Hillary were tried about eight
weeks prior to Crosley Geen's trial. Hillary was acquitted and

rel eased, and Sheila was convicted and remanded to await
sent enci ng. After a nunber of discussions with state and
federal prosecutors, which are described below, both agreed to
testify against Crosley G een.

At Green’s trial, Sheila said that Crosley admtted the
shooting to her but described it as unintended. Dir. Vol. V,
854- 61. Hillary said that he saw Green the norning after the
shooting. Green said that he got in a truck with a man and a
woman, and when the woman tried to run, he fucked up. |d. 869-
78. The prosecution also presented the testinony of Jerone
Murray, who said that he overheard Green make an incrimnating
st at enent .

The entirety of the prosecution’s evidentiary presentation

to the jury in the penalty phase was devoted to show ng that



Crosley Green previously had been convicted of a 1977 arned
robbery in New York. The State called three wi tnesses, none of
whom had any personal know edge about the offense, and
introduced a "Crimnal Registration Fornm’ which Green had
executed at the Brevard County Sheriff's Departnment in order to
obtain a driver's license and apply for a job. Dir. XI,
2192-95. That and a fingerprint card filled out in conjunction
with it were the only docunentation offered at trial in regard
to the New York offense. Defense counsel called two w tnesses
to of fer background mitigation, Shirley (Allen) Geen Wite and
Damon Jones. Ms. White tal ked briefly about the mnurder/suicide
of Crosley G een’'s parents and about the defendant’s son. Jones
described an occasion where the defendant saved him from
dr owni ng. Dir. XlI, 2219-29.

The jury returned an eight to four recomendation for the
death penalty. In sentencing Green to death, the trial judge'
found four aggravating factors: (1) Green was previously
convicted of a violent felony; (2) the capital felony was
committed while Green was engaged in kidnapping; (3) the nurder
was commtted for pecuniary gain; and (4) the nmurder was
especi ally heinous, atrocious, and cruel. The judge found no

statutory or nonstatutory mtigating factors. Geen v. State,

The trial judge was Judge Antoon. The posconviction
j udge was Judge Jacobus.



supr a. On appeal, this Court struck the HAC aggravator, but

found that the sentence was proportional based on the remaining
t hree aggravators and absence of mtigation. 1d.

A substantial anount of evidence was presented at the
postconviction evidentiary hearing. It is discussed in nore
detail below in connection with individual clainms. |In summry,
Green offered the testinmony of his trial attorney, John Parker.

Par ker spoke about hi s pr of essi onal backgr ound, t he
circunstances of his appointnment, his trial strategies, the
scope and results of his pretrial investigation, his pretrial
notions, his discussions with defense w tnesses, and he was
exam ned specifically about each of the clains that were under
consideration at the evidentiary hearing. G egory Hanmel, who
represented Green as a public defender before that office
wi t hdrew due to a conflict of interest, also testified. Sheila
Green and Lonnie Hillary testified and recanted their trial
testi nony about G een having made a nunmber of adm ssions. Both
had nade public recantations and they were exam ned about them
Jeronme Murray was called to testify about a public recantation
he had nmade. Fam |y nmenbers who testified about both guilt
phase i ssues and background mtigation were Hanp Green, Shirley
Green Wite, and Sel estine Peterkin. Marjorie Hammock provided
detailed testinony about Crosley Green’ s background. She is an

LCSWwi th substantial expertise in capital case mtigation and



had conducted an extensive postconviction investigation into
Crosley Green’s personal and famly history. Addi ti onal
witnesses included Odell Kiser, the dog handler for the
sheriff's office at the time of the initial investigation, and
Tom Fair, the head of the sheriff’s hom cide division at the
tinme. Fair was exam ned as a hostile witness with regard to a
number of docunents, referred to below as 3 X 5 cards. It is
argued below that they were Brady material that had been
unfairly concealed. Dr. Warren Wodford was called as an expert
in dog tracking. A | aw professor, David Dow, spoke about the
obligations of defense counsel in a capital case. Anmobng other
things he referred to the ABA Guidelines and offered several
opi ni ons about where he felt defense counsel had fallen short.
Green also called Dr. WIIliam Shields, a professor of biology at
Syracuse University, in rebuttal to evidence regarding
postconvi ction mtochondrial DNA testing on sonme hair fragnments
found in the truck.

The State called Leslie Louis, John King, Nancy Rathman, Don
Ladner, Karen Korsberg, Shawn Wiss, who were all FDLE officers
and | ab personnel, with regard to that testing. Dr. Martin
Tracey, a biology professor at FIUin Mam , testified about the
statistical analysis of their results. Their testinony was
offered to show that the hair fragnments nay have been Green’s.

The State also called Bobby Miutter, who was in charge of the



police canine training and utilization at the tine. He
di sagreed with Dr. Wodford s testinony. Layman Lane was
offered as a previously undiscovered witness to an alleged
adm ssion. Rick Jancha was the US attorney who prosecuted the
drug case agai nst Sheila Green and Lonnie Hillary. He and Phi
WIlliams, who was co-prosecutor at the trial in this case,
testified about the discussions that led to Sheila G een and
Hillary testifying against G een.

The court also accepted nunmerous exhibits, including
recordi ngs of public recantations by various w tnesses and a CBS
48 Hours episode devoted to this case. Although Green’ s clains
about the use of expert wtnesses regarding cross-race
identification were summarily denied, the court allowed an
affidavit about the subject by Dr. Brigham a psychol ogy
prof essor, to be proffered.

The postconviction court accepted witten argunment from both
sides after the conclusion of taking evidence. Thereafter, the
United States Suprene Court released Ronpilla v. Beard, 545
U S. 374, 125 S.Ct. 2456, 162 L.Ed.2d 360 (2005). At trial, the
State urged, and the trial court eventually found, that G een
previously had been convicted of commtting an armed robbery
with a firearm in New York. However, the evidence in
post convi ction showed that Green had pled to a | esser offense of

si npl e robbery, and that the final disposition of the case was

10



what was termed a Yout hful O f ender Adj udi cation which under the
New York penal code was not a crimnal conviction. Tri al
counsel had not sought the New York file. The postconviction
court denied Green’s guilt phase clainms, but vacated the death
sentence and ordered a new penalty phase before a jury because
of the false evidence about the New York offense in |ight of
Rompilla v. Beard.
SUMVARY OF THE ARGUNMENT

Crosl ey Green defends against the State’s challenge to the
| ower court’s vacatur of his death sentence. He also
provi sionally appeals the court’s adverse deci sions about sone
of his penalty phase clains, and directly appeals the |ower
court’s denial of his guilt phase clainms. In a separate habeas
petition, he argues that the death penalty is now
di sproportionate in light of new evidence.

The postconviction court did not err in finding ineffective
assi stance of counsel under Ronpilla v. Beard. Here, the timng
of Ronmpilla was fortuitous, to say the |east. This case is
either not significantly distinguishable from Ronpilla, or to
the extent that it is, it is an even nore conpelling case for
relief. On appeal, this Court struck the hei nous, atrocious and
cruel aggravating circunstance, but affirmed the death penalty
in light of the three remaining valid aggravating circumnmstances.

Arguably the nost grave of those three aggravators was a prior

11



viol ent felony based solely on a purported conviction for arned
robbery out of New York. Trial counsel never tried to obtain
the New York case file. Collateral counsel easily obtained the
file, which showed that the original charge had been reduced to
the equivalent of a strong armed robbery. The case had been
di sposed of wth what was ternmed a youthful of f ender
adj udi cation, which under New York law was not a crimnal
conviction at all. Moreover, the case file contained a parole
officer’s report which raised questions about whether Crosley
Green had commtted any offense in the first place; reveal ed
that Green did not have the npbney to post bail whereas the co-
def endant did and had his charges were dropped; and detail ed
other significant mtigating circunmstances that could have been
presented at the penalty phase here.

Al t hough the court granted relief, it erred in finding that
the youthful offender adjudication was a crimnal conviction.
Green pled to the reduced charge, and then about week later, in
accordance with New York procedure, his conviction was vacated
and replaced with the yout hful offender disposition. According
to the New York penal code and this Court’s decision in Mrck v.
State, that disposition did not result in a crimnal conviction.

The | ower court also erred in rejecting Geen’ s claim of
ineffective penalty phase assi stance based on counsel:s failure

to investigate and present available nmitigation. Trial counsel
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did not even begin to investigate mtigation prior to tria
because he thought he was going to win the case outright. His
case turned sour when Crosley:s sister, Sheila, and her conmon
| aw husband, Lonnie Hillery, gave testinony for the State.

There were only a few weeks between the verdict and the
penal ty phase. Trial counsel spent about ten hours preparing for
the penalty phase, and the entire penalty phase defense occupies
about twenty pages of the record. An expert attorney who
testified at the evidentiary hearing termed the effort as
Agrossly inadequate.@ By contrast, collateral counsel presented
ext ensive and detail ed background mtigation which would have
humani zed Crosley Green by presenting evidence of the
‘conpassionate or mtigating factors stemm ng fromthe diverse
frailties of humankind.'’ Trial counsel:s efforts failed to
secure the individualized sentence the constitution requires, by
failing to focus the jury's attention on the "particularized
characteristics of the individual defendant.”

Def ense counsel had known that Sheila and Hllery were going
to testify, but had not deposed them Both have since recanted
their testinony. The postconviction judge, who was not the trial
judge, rejected their recantations, but did so for inperni ssible
reasons. In particular, the judge relied on the State:s
presentation of Anewly di scovered evidence of guilt.@ The court

erred in doing so. The state’'s evidence in question was not

13



very probative; it consisted of a belated recollection of a
pur ported adm ssion by sonmeone who was doing prison tine when he
testified at the evidentiary hearing for felonies involving
di shonesty. The State al so presented the results of post-trial
m tochondrial DNA testing on sone hair fragments that were found
in Flynn:s truck, which showed only that CGosley G een was a
possi ble contributor. The use of NMDNA in forensic
identification is far less reliable than use of nuclear DNA

The number of possible contributors to those hair fragnents
equals the population of +the U S. The <court erred in
considering this evidence which infringed on Geens right to
jury trial which requires proof beyond a reasonabl e doubt.

The court erred in rejecting Greenss claimthat his right to
an effective defense which had access to exculpatory and
i npeachi ng evidence was denied by the m sleading and at tinmes
outright deceptive conduct of the |aw enforcenent officers who
originally investigated this case. Col | ateral counsel:s
i nvestigation unearthed a nunmber of documents, including 3 X 5
cards, which the head of the Brevard Sheriff’s homcide division
at the tinme of trial, Detective Fair, said he was Ashockedi@ to
see in court.

The prosecutionss theory at trial was that M. Hallock
viewed a shoe box full of about seventy photographs of black

mal es, none of which were of Crosley G een. She purportedly
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pi cked out a nunber of them while making clear that they were
not photos of the perpetrator; they nmerely shared sone simlar
facial characteristics. A police artist used this information
to prepare a conposite sketch, which in turn provided a lead to
t he defendant. The police then made a special plane trip to the
prison where they obtained a Afresh@ photo of him VWhen Ms.
Hal |l ock was shown that, she purportedly mde a pronpt
i dentification.

That theory was debunked at the evidentiary hearing. The
truth is that Ms. Hall ock picked out a nunber of photos, but she
identified sonme of them as Al ook a-likes@ and ot hers as Apossible
suspects. @ At the same tinme, the investigating officers
devel oped | eads from ot her sources and | abel ed sone of them as
Apossi bl e suspects. @ They kept track of the results with the 3 X
5 cards and associ ated booki ng photos and field investigation
reports which had clear notations as to whether the subject was
a Apossi ble suspectf or a mere look a-like, or had some other
role. The overwhelnm ng probability is that his photo was in the
shoebox, that Hallock saw it, and passed it over in favor of
others,: and that the plane trip was in part a ruse to obtain a
particularly distinct photo and gratuitously show that G een was
an ex-con. Even if not, the 3 X 5 cards show that Hall ock was
conpl etely unable to nake a positive identification imediately

after the incident B in fact she was perfectly wlling to

15



identify people who could not have had anything to do with the
crime B and the docunments could have been used to inpeach her
testinmony | ater on.

The court erred in rejecting a nunber of other clains,
i ncludi ng one based on counsel:s failure to effectively chall enge
dog tracking evidence and the Statexs failure to disclose
excul patory evidence about it. The jury was told that the dog
had never made a mi stake in various training and certification
procedures. An exam nation of training records showed the dog’' s
poor performance plus expert testinmony showed that under the
circunmstances there was no way to tell who or what the dog
tracked.

The court also erred by denying clains alleging that counsel
was ineffective for failure to seek to have juror Harold Guiles
excused for cause because of his statenent during voir dire that
his niece had been nmurdered three years earlier, or for failure
to use a perenptory challenge to strike him The court erred
in summarily denying a notion to interview jurors, especially
when a strong inference was shown that one of them probably M.
Guiles, had engaged in msconduct. Def ense counsel was
i neffective because he did not confront Hallock at trial wth
police reports showing that this was a drug deal gone bad and
that she, rather than the perpetrator, had been the one to tie

Fl ynn's hands. Def ense counsel failed to properly inpeach a
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state witness, Jerome Mirray. The court erred by sumarily
denying a claimbased on particular issues related to cross race
identification. Also, a nunber of other clainms are asserted to
preserve them for future review

ARGUMENT ON CROSS APPEAL

THE POSTCONVICTION COURT DID NOT ERR IN
FI NDI NG | NEFFECTI VE ASSI STANCE OF COUNSEL
UNDER ROWPI LLA V. BEARD

The postconviction court found as foll ows:

I n sentencing the Defendant to death,
the trial court found the follow ng
aggravating factor: Geen was previously
convicted of a violent felony. .
Specifically, the trial court found that
"the State however did establish beyond a
reasonabl e doubt that the Defendant was
convicted of another armed robbery on
January 26, 1977, in the State of New York.
Thi s aggravating circunstance does exist."

During the penalty phase on Septenber

27, 1990, the State presented testinmony from
three wtnesses pertaining to the prior
vi ol ent fel ony convi ction. Bob Rubi n
testified that he was a parole officer with
t he State of Fl ori da Depart nent of
Corrections from 1977 to 1989. M. Rubin
testified that he supervised the Defendant's
parol e on armed robbery that originated from
the State of New York. . . . M. Rubin
further testified that on March 2, 1978, the
Def endant came to his office and advised
that he needed sonme form of identification
for enpl oyment purposes because he coul d not
secure a birth certificate or any other
substantial form of identification. .o
M. Rubin testified that he suggested to
the Defendant to register as a felon wth
the Brevard County Sheriffs O fice, then he
woul d be abl e to obtain necessary
identification docunents. . . . The State
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i ntroduced into evi dence a "Crimnal
Regi stration Fornml which indicated that the
Def endant was a convicted felon. . . . .
Russel f Cockriel with the Brevard County
Sheriffs Ofice testified to the Defendant's
fingerprints on a fingerprint card taken in
conjunction with registering as a convicted
felon. . . . Dani el Kopper, a police
officer in 1976 with the village of Al bion
in New York State, testified that he
responded to the scene of the New York
incident, and was l|later notified that the
Def endant had [pled] guilty to robbery and
was sentenced as a yout hful offender.

After the jury returned an eight to
four advisory recommendati on for the death
penalty, the Court ordered a pre-sentence
i nvestigation. The pre-sentence
i nvestigation reported "JUVEN LE RECORD:
none ascertained."” The pre-sentence
investigation |listed under the Defendant's
adult record an arnmed robbery from Al bi on,
New Yor k

PC-R XXIV, 4064-77.2 The Court further found that:

The evidence presented to this Court in the
post-conviction proceeding showed that on
January 19, 1977, the Defendant [pled] guilty
to "robbery in the third degree"” in the State
of New York, not arned robbery as found by the
trial court in 1990 in this case. The robbery
of fense occurred in County of Orleans in New

York on April 18, 1976. . . . At the tinme of
commtting the offense, the Defendant was
ei ghteen years old. . . . On January 25,

1977, at the sentencing proceeding, Judge
Ham | t on Doherty pronounced the sentence:

Well, the Court finds that you are eligible

The PSI listed the New York offense under "Adult Record,"
as a first degree felony punishable by life for which the
def endant was "adj. as youthful offender."” The classification
of the offense as a first degree felony punishable by |life was
never true of the plea or disposition.
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for youthful offender treatnment, and the
conviction of robbery in the third degree is
vacated and the finding of youthful offender
is made. That may not sound |i ke any big deal,
but what that does is relieve you of a
crimnal record. You now have no crim nal
record in spite of the fact that this was a
serious crine.

We're giving you that consideration because of
your age. For your adjudication as a yout hful
of fender, it's the judgnment of this Court that
you be, and you hereby are, sentenced to an
indeterm nate termnot to exceed four years at
the Elmra Reception - or an indeterm nate
term not to exceed four vyears under the
supervi sion of the Departnent of Correctional
Services of the State of New York,

M. Parker, the Defendant's penalty phase
counsel, testified at the evidentiary hearing
t hat he made no efforts to verify the New York
of fense by obtaining the Defendant's court
file from New York. M. Parker testified that
the reason that he did not attenpt to obtain
the file was because the Defendant admtted to
commtting the crine.

Here, M. Parker knew that the State of
Florida intended to use the New York offense
as a prior violent felony conviction for
aggravation. Yet, he conpletely failed to even
attenpt to obtain the file. As shown at the
evidentiary hearing, the State could not
obtain the file, only defense counsel could.
Capital Collateral counsel was able to easily
obtain the file. Defense counsel's only reason
for not obtaining the file was because he
remenbered the Defendant inform ng himthat he
comm tted the offense.

In Rompilla, the United States Suprene Court
held that even when a capital defendant
hi msel f has suggested that nothing in
mtigation is available, a defense counsel is
bound to nmake reasonable efforts to obtain and
review materi al t hat counsel knows the
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prosecution will probably rely on as evidence
of aggravation at the sentencing phase of
trial. This is not a situation where M.
Par ker was unaware that the State planned to
use the New York of fense case as aggravati on.
At the evidentiary hearing, M. Parker did not
testify as to any reasoned strategic judgnent
in failing to investigate or obtain the file
pertaining to the New York offense. Under the
specific facts of this case, this Court finds
that counsel's performance was deficient in
failing to investigate or obtain the file
pertaining to the New York offense.

In reviewing a claimof ineffective assistance of counse
under Strickland, the performance and prejudi ce prongs are m xed
guestions of |aw and fact subject to a de novo review standard,
but the trial <court's factual findings are to be given
def er ence.

This case is either not significantly distinguishable from
Rompilla, or to the extent that it is, it is an even nore
conpelling case for relief. Al t hough M. Parker raised an
obj ection at the Spencer hearing due to the Statess failure to
produce a certified copy of the judgnent and sentence, as the
Rompi |l a Court said, ACounsel:=s obligation to rebut aggravating
evi dence extended beyond arguing it ought to be kept out.@ 125
S.Ct. 2465 n.5. The Ronmpilla Court pointed to the ease wth
whi ch defense counsel could have exam ned the file of the prior
conviction, the certainty that the prosecution would offer

evidence of that conviction in the penalty phase, and the
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useful ness of the information contained in the file. Here, as
the court found, postconviction counsel easily obtained the
file. PC-R XXIV, 4071. The effort and resources required to
obtain the file involved only a mnimal anount of postage and a
per haps a phone call or two. An issue in Ronpilla was whether
counsel made a strategic decision about how to deploy their
limted time. The prior conviction in Ronpilla was the result
of a trial; here, the entire record of the New York case
conprised short transcripts of a plea and disposition hearing,
along with a few other docunments such as a PSI which questioned
whet her Green was even involved in the offense. Geens entire
New York case file can be read in less than half an hour. Cf
Rompi | | a: AThe ease with which counsel could exam ne the entire
file makes application of this standard correspondi ngly easy.
Suffice it to say that when the State has warehouses of records
available in a particular case, review of counsel:s performance
will call for greater subtlety.(@ 125 S.Ct. 2465 n. 4.

Def ense counsel here knew that the State would be relying on
the New York case. In fact, the entirety of the prosecution:s
penalty phase evidentiary presentation was devoted to the New
York case. While there was inportant information about
mtigation in the prior offense case file both here and in
Rompilla, there was no contention in Rompilla that he had not

been convicted of the prior violent offenses. In fact, the
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Rompilla Court rejected the governnent:s argunent t hat
exam nation of the file would have been fruitless because it
woul d only confirmthe fact of the prior convictions. Here, the
prosecution contended that Green had a prior conviction for
arnmed robbery, a contention that was ultimtely accepted as true
by the sentencing judge. An exam nation of the file would have
proven that contention to be false as a matter of historical
fact.

M. Parker admtted that he made no attenpt to verify the
New York offense by obtaining or investigating the prior case
file. The reason he gave for his failure to do so was that,
according to him Geen admitted committing the crime.® The
express holding of Ronpilla is that, Aeven when a capital
def endant:s famly nmenbers and the defendant hinmself have
suggested that no mtigating evidence is available, his |awer
is bound to nmeke reasonable efforts to obtain and review
materi al that counsel knows the prosecution will probably rely
on as evidence of aggravation at the sentencing phase of trial.(

125 S. Ct. 2460.
The only evidence of tension between Crosley Green and M.

Parker reflected G eenss concern about the progress of his case.

This is not conceded, but in view of the holding of
Rompi |l a, the accuracy of this statenment does not affect the
di sposition of this claim
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There was no | ack of cooperation. By contrast, the relationship
bet ween Rompilla and his | awers was storny at best. The Court
noted that Ronpilla:s contributions to any mitigation case were
Ami nimal . @ He wal ked out on them when they attenpted to speak to
hi m about the subject, and was even actively obstructive by
sending them on false [eads. Even so, the Court found that
counsel:=s failure to exanine the file could not be excused by the
conduct of the client. Here, there was no unhel pful conduct.

M. Parker conducted no independent investigation of G osley
Green:s New York case. In Wggins v. Smth, 539 U S. 510, 123
S.Ct. 2527 (2003), the Court stressed that defense counsel's
investigations "should conprise efforts to discover al
reasonably available mtigating evidence and evidence to rebut
any aggravating evidence that my be introduced by the
prosecutor."” 1d. at 2537 (quoting ABA Guidelines for the
Appoi ntmrent and Performance of Counsel in Death Penalty Cases
11.4.1(C), at 93 (1989) (enphasis added). Moreover, the Court
found that Ronpillass |awers had breached their obligations
under the 1982 gui deli nes:

"It is the duty of the lawyer to conduct a
pronpt investigation of the circunstances of
the case and to explore all avenues | eading
to facts relevant to the nerits of the case

and the penalty in the event of conviction.
The investigation should always include

efforts to secure information in the
possession of the prosecution and |[|aw
enf or cenent aut horities. The duty to
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i nvestigate exi sts regardl ess of t he
accused's adm ssions or statenments to the
| awyer of facts constituting guilt or the
accused's stated desire to plead guilty."
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1 ABA Standards for Crimnal Justice 4-4.1 (2d ed. 1982 Supp.).
The Court described this statenment as being put An terns no one
could m sunderstand in the circunstances of a case like this
one. @ The Court also cited the 1989 Guidelines, which inposed a
Asimlarly forceful directivel that required counsel to Anake
efforts to secure information in the possession of the
prosecution or |aw enforcement authorities, including police
reports. @ Guideline 11.4.1.D.4 (1989). Thi s guideline was
promul gated after Ronpillazs trial. However it was in effect at
the time of trial here. In particular, one of the first steps
counsel should take as part of a "thorough investigation of the
def endant's background” is to seek "reasonably avail able"
records about the defendant's history, including records about
his "educational history,” his "prior adult and juvenile
record,” his "prior correctional experience" and his "medica
hi story." ABA Guideline 11.4.1(D)(2)(c)-(d) (cited in Wggins,
123 S.Ct. at 2537). Referring to ABA Cuidelines, the Court

noted that anmong those topics that should be considered for

presentation are ". . . prior adult and juvenile correctiona
experience . . . " 1d. (citing 1989 ABA Guidelines 11.8.6, at
133). The ABA Cuidelines advise that counsel should "seek

necessary releases for securing confidential records[.]" ABA
Guidelines " 11.4.1(D)(2)(d). Col | ateral counsel was able to

obtain the New York file through the mil. Def ense counsel
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could and shoul d have done the same. The prosecutor:=s argunents
in these proceedings that he did not know what was in the New
York file because the authorities there would not give him
access to it sinply highlights the fact that defense counsel is
in a better position to investigate his client:=s background.

Al t hough the court rejected the argunent that the New York
of fense was not a conviction, the court still found prejudice.

[Plrejudice is still manifest because the
jury heard that the Defendant was convicted
for a prior "arnmed" robbery and sent to
prison. The judge al so made the finding that
the Defendant was convicted of a prior
"armed"” robbery. The bulk of the State's
penal ty phase case was devoted to this prior
New York conviction. The prejudice is that
for an "arnmed" robbery conviction, the
Def endant had to be "armed with a deadly
weapon," threatened "immediate use of a
dangerous instrunent,” or di spl ayed a
firearm N.Y. Penal Law A 160.15. In the
subject <case, the State argued in the
penal ty phase that the Defendant displayed a
firearm in robbing and kidnapping Kim
Hal | ock and Chip Flynn. (See Exhibit "C "
pgs. 112-113, 116). The fact that the jury
was left with the false inpression that the
Def endant had been convicted of a prior
of fense in which he robbed sonmeone with a
firearm simlar in nature to the crine
charged in this case is highly prejudicial

The difference in a lay person's mnd
bet ween an "arnmed robbery" and a robbery is

substantially different. Thi s Cour t
recogni zes that both are, as a matter of
I aw, vi ol ent fel onies and count as

aggravators under our death penalty |aw
however, the difference in the finder of
fact's m nd cannot be overl ooked. The trial
judge even found that the Defendant was
convicted of an arned robbery which was an
erroneous finding of fact.
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Had M. Parker received the New York file,
he would have found information regarding
the crinme to which the Defendant [pled], and
woul d have found information that could have
mtigated the New York conviction. For
I nst ance, t here was a subst anti al
identification question, the co-defendant's
case was nolle pressed for |ack of evidence,
and the Defendant was in New York as a
m grant worker with no famly or friends to
help him obtain a release fromjail. There
is information in the New York file that the
Def endant pled to get out of custody and
resolve the case. There was a real question
if the Defendant was ever involved in the
New York crime.

This Court finds that the failure to
i nvestigate, obtain, and review the New York
file constituted deficient performance under
both Strickland and Ronpilla, and the
failure to do this was sufficiently
prejudicial to the Defendant in the penalty
phase of this case to warrant a new penalty
phase proceedi ng.

PC-R XXI'V, 4076-77.

The jury was told and the trial judge found that Crosley
Green had been convicted and sent to prison for arnmed robbery.
That is also what he had been convicted of in this case, a point
t he prosecutor argued to the jury and the judge. It was sinply
untrue. In order for M. Green to have been guilty of robbery in
the first degree he would have to have caused "serious physi cal
injury," been "arned wth a deadly weapon,"” threatened
"inmedi ate use of a dangerous instrunment,” or displayed a
firearm N. Y. Penal Law " 160.15 (MKinney 1987). Robbery in

the third degree requires only that one "forcibly steals
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property." N.Y. Penal Law " 160.05 (MKinney 1987). He
originally pled to a third degree robbery, which does not
involve the use of a weapon or even actual force, and the
conviction for that offense was vacated a week | ater

| f counsel had exami ned the file he would have found a New
York Parole Report prepared by Officer V. L. Stevenson which
descri bed the circunstances of the offense this way:

This lad is now confined as a result of his
al l egedly participating in the robbery of a
service station while arned with a weapon.

The instant offense is alleged to have
occurred on 4/18/76 when the Kendall all
ni ght gas station |ocated on West Avenue in
Al bi on, New York was robbed of about $70.

This youth and his co-defendant Hardy
supposedly robbed the station but this |ad
has denied from the begi nning that he [had]
any involvenent whatsoever in the crinme.
According to the youth, Hardy was rel eased
on bail and shortly thereafter was arrested
with two other individuals for an additional

robbery at which tinme he was placed on
probation for a period of five years.
Strangely enough, in this youth's probation
report, it states that the district attorney
felt that the evidence agai nst co-defendant
Hardy was insufficient for the Grand Jury to
return an indictnment and dismssed all

charges against him There are no real

details of the instant [offense], there are
never any indications that he was identified
by anyone and he apparently was finally
persuaded to plead guilty after spending
about ten nonths in County Jail and being a
mgrant in the area, he had no one to
testify in his behalf. He still denies any
know edge of the offense whatsoever and from
the witer's point of view, it is sonmewhat
bel i evabl e. He had only been known to the
courts on one other occasion.
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PC-R XV, 2246-49. As the postconviction court found, the Afact
that the jury was left with the false inpression that the
Def endant had been convicted of a prior offense in which he
robbed soneone with a firearm simlar in nature to the crine
charged in this case is highly prejudicial. The difference in a
| ay person's mnd between an "arnmed robbery" and a robbery is
substantially different.§ Both the deficiency and prejudice
prongs of Strickland have been established, and the court:s
decision to grant relief should be affirmed.
ARGUMENT ON APPEAL
ARGUMENT |

THE POSTCONVI CTI ON COURT ERRED I N FI NDI NG

THAT GREEN-S NEW YORK YOUTHFUL OFFENDER

ADJUDI CATI ON WAS A PRI OR CONVI CTI ON UNDER

THE FLORI DA DEATH PENALTY STATUTE.

A yout hful of fender adjudication in New York is not the sane
thing as a youthful offender conviction in Florida. NY
CtrimPro.L. * 720.35 provides that: AA vyouthful offender
adj udication is not a judgnent of conviction for a crime or any

other offense. . .0 NY CrimPro.L. * 720.10 defining terns and

procedures provides:

4. "Youthful offender finding" neans a
finding, substituted for the conviction of
an eligible yout h, pur suant to a

determ nation that the eligible youth is a
yout hf ul of f ender.

5. "Yout hful offender sentence" neans the
sentence inposed upon a youthful offender
findi ng.

6. "Youthful offender adjudication". A
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yout hful of fender adjudication is conprised
of a youthful offender finding and the
yout hf ul of fender sentence inposed thereon
and i s conpleted by inposition and entry of
t he yout hful of fender sentence.

The comentary to this section provides:

The yout hf ul of f ender procedur e
authorized in this article provides an
avenue for the court to exercise discretion
upon conviction of certain young offenders
by: a) relieving the offender of the
lifelong stigma of a crimnal conviction;
and b) eschewing inposition of «certain
mandat ory sentences of inprisonnent. This
aneliorative device has existed by statute
in one formor another in New York for over
one half a century (see L.1944, c. 632).

Briefly, the present procedure covers
juvenile offenders and youths who are
charged as adults wth crinmes commtted
between their 13th and 19th birthdays. They
are tried as "apparently eligible youths"”
under  nor nal CPL procedures, wth one
exception for privacy (see CPL " 710.15) and,
upon conviction, the court det er mi nes
eligibility for youthful offender treatnent.

If a youthful offender finding is nade, the
conviction is vacated and replaced by that
finding. Sentence is then inposed under a
speci al provision of the Penal Law (" 60.02).

The yout hful offender finding and sentence
mer ge into a "yout hf ul of f ender
adj udi cati on" (see subd. 4 of this section),
instead of a judgnment of conviction, which
is maintained as a confidential record (see
CPL " 720.35). If the youthful offender
finding is not made, the crimnal action
continues on to its normal conclusion (see
CPL " 720.20 [4]).

Peter Preiser, PRACTI CE COMWENTARI ES, 1995 Main Vol une, NY
CrimPro.L. * 720.10. Al so see WIlliam C. Donni no, PRACTI CE

COVMENTARY, 1997 Main Volume, * 60.02 Authorized disposition;
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yout hf ul of f ender:
Certain youths convicted of a crinme which

was commtted when they were |ess than 19

years of age may have that conviction set

aside and a "yout hful offender adjudication”

substituted, with the effect that such a

youth does not stand convicted of a crine

and the records of the transgression are

seal ed [see CPL article 720]. That extension

of grace to the young offender is designed

to facilitate the youth's rehabilitation.
| d. AThe primary advantage of such treatnent is the avoi dance of
the stigma and practical consequences which acconpany a cri m nal
conviction.@ People v. Cook, 338 N E.2d 619 (N. Y. 1975) citing
People . Shannon, 139 N.E.2d 430 (N.Y. 1956) ; Practice
Comrent ary, McKinney's Cons. Laws of N. Y., Book 11A, CPL art.
720; People v. J. K., 1987, 137 Msc.2d 394, 520 N.Y.S.2d 986
(Civil defendant's youthful offender adjudication was not
judgnment of conviction for a crime or any other offense, and
thus was not relevant to wtness' credibility); Gold wv.
Gartenstein, 1979, 100 M sc.2d 253, 418 N.Y.S.2d 852 (Youthful
of fender treatnent is not a judgnent of conviction for crine);
People v. Y. O 2404, 1968, 57 Msc.2d 30, 291 N Y.S.2d 510 (No
youth adjudicated as youthful offender can be denom nated a
crimnal by reason of such determnation, nor can such
determ nati on be deemed a conviction).

The New York court followed this procedure. Crosley Geen's

conviction was vacated, and the result of the proceeding was
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t hat he was not convicted of a crime. The postconviction court
found:

The evidence presented to this Court in the
post-conviction proceeding showed that on
January 19, 1977, the Defendant [pled]
guilty to "robbery in the third degree” in
the State of New York, not armed robbery as
found by the trial court in 1990 in this
case. The robbery offense occurred in County
of Orleans in New York on April 18, 1976.
At the time of commtting the offense,
t he Defendant was ei ghteen years ol d. :
On January 25, 1977, at the sentencing
pr oceedi ng, Judge Ham | t on Doherty
pronounced sentence:

Well, the Court finds that you are eligible
for youthful offender treatnment, and the
conviction of robbery in the third degree is
vacated and the finding of youthful offender
is made. That may not sound |ike any big
deal , but what that does is relieve you of a
crimnal record. You now have no crin nal
record in spite of the fact that this was a
serious crine.

We're giving you that consideration because
of your age. For your adjudication as a
yout hful offender, it's the judgnent of this
Court that you be, and you hereby are,
sentenced to an indetermnate term not to
exceed four years at the Elmra Reception -
or an indeterm nate termnot to exceed four
years under t he supervi si on of t he
Department of Correctional Services of the
State of New York .

A yout hf ul of fender adjudication in New York is anal ogous to
a juvenile delinquency adjudication in Florida. A juvenile
del i nquency adjudication cannot be used to support the prior

violent felony aggravator. Merck v. State, 664 So.2d 939 (Fla.
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1995) (Juvenile adjudication was not a "conviction" wthin
meani ng of statute making a prior conviction of a capital felony
or felony involving the use of or threat of use of violence to a
person an aggravating circunstance supporting inposition of
death penalty, and trial court's consideration of prior juvenile
adj udi cation rendered inposition of death penalty invalid as
i nclusion of juvenile adjudication was not nere surpl usage.

F.S. 1993, "" 39.053, 921.141(5)(b).) Also Henyard v. State,
689 So.2d 239 (Fla. 1996)(sane); WIllians v. State, 707 So.2d
683 (Fla. 1998) (confinenent to juvenile facility pursuant to
adj udi cati on of delinquency is not "sentence of inprisonment” as
contenpl ated under statutory aggravating circunstance). I n
Merck, the court said: "We find the inclusion of this juvenile
adjudication simlar to the erroneous inclusion of comunity
control as an aggravating factor in Trotter v. State, 576 So.2d
691 (Fla. 1990). As noted in Trotter, penal statutes nust be
strictly construed in favor of the one against whoma penalty is
i nposed. Id. at 694." Trotter was deci ded Decenber 20, 1990.
Crosley Geen's final sentencing hearing took place on February
8, 1991.

The Merck holding is also consistent with cases predating
the trial in this case. In J.B.M v. State, 560 So.2d 347 (Fl a.
5th DCA 1990) the court held that a juvenile who conmtted a

del i nquent act that would be a felony if commtted by an adult
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did not, when subsequently found to be in possession of a
firearm violate section 790.23(1), Florida Statutes. Al so:
MWB. v. State, 335 So.2d 10 (Fla. 1st DCA 1976) (three-year
m ni rum nmandatory sentence for a "conviction" of specified
crimes while in possession of a firearm is inapplicable to
juvenil e proceedings); Jackson v. State, 336 So.2d 633 (Fla. 4th
DCA 1976) (prior adjudication of delinquency does not constitute
a "conviction" for purposes of inmpeachnment).

Merck itself dealt with an out-of-state offense. The Mrck
Court noted that the prior disposition in question "was a
juvenil e adjudication, not a >conviction' as defined under North
Carolina or Florida statutes. . . . [T]he juvenile adjudication
was  not a conviction wthin the neaning of section
921. 141(5)(b), Florida Statutes (1993). This 1is expressly
mandated in section 39.053, Florida Statutes (1993), and section
7A-638, General Statutes of North Carolina (1993)." The
postconviction court here erred by relying on federal cases
dealing with the federal sentencing guidelines. The court erred
by not applying New York:=s interpretation of its own |aw as wel
as Trotter and progeny.

Moreover, any argunent that the underlying elenents and
facts of the offense should control the way Florida classifies

it would have been stronger in Merck than here. |In Merck, the

prosecution introduced the testinony of the victimof the North
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Carolina shooting as well as that of the investigating officer.

Def ense counsel in Merck apparently did not realize that there
was an issue as to the status of the disposition of the North
Carolina charge and did not object to this testinmony until the
State sought to introduce the North Carolina judgnment of
del i nquency. Thus, the Merck Court had a full record of the
underlying facts of the offense before it. Here, the State
i ntroduced the testinony of the officer who arrested M. Geen
based on information received, not on anything he wtnessed,
along with the testinony of Crosley G eens Florida probation
of ficer,* who |ikewi se had no personal know edge of the New York
of fense. The Merck Court found that both the receipt of that
(ot herwi se conpetent) evidence and the trial court:=s ruling that
the out-of-state disposition constituted a prior violent felony
under %921.141(5)(b), Fla.Stat. were error. Here, the sentencing
court could only rely on representations by the State (including
the Florida PSI) regarding the disposition of the New York case,
because the State never offered any conpetent evidence about the
underlying facts.

ARGUMENT |
THE STATE' S FAI LURE TO DI SCLOSE EXCULPATORY

| NFORMATI ON ABOUT A PRI OR OFFENSE VI OLATED
BRADY, AND I TS M SLEADI NG PRESENTATI ON TO

"He had been placed on probation as the result of a
cocai ne possession conviction in Florida.
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THE PENALTY PHASE COURT VI OLATED G GLI O

The State knew that the status of the purported prior

of fense was a debatable issue before the trial began.

Thi s fact

is denmonstrated by a series of Iletters exchanged between

Assistant State Attorney Chris White, his paral egal, and various

New York authorities:

Letter

Al bi on,

As we discussed the other day, this
office is currently prosecuting Crosley
Al exander Green for first degree nurder.
(See enclosed copy of indictnent). I n
considering the appropriate sentence for
this offense, and specifically, whether the
death penalty should be inposed, the judge
and jury are to consider whether the
def endant has ever Dbeen convicted of a
violent felony. (Copy of statute enclosed).

Upon calling your Clerk's Ofice for
certified char gi ng document and any
sentenci ng docunents ny paralegal was told
that the file was seal ed because M. G een

was a juvenile at that tinme. If you can
obtain an order authorizing the above
referenced file, the Clerk will send us the

request ed docunent ati on.

| appreciate your willingness to help in
this matter. As | indicated, the trial is
set for August 27, 1990, so if you could
accomplish this in the next two weeks it
would allow proper disclosure of the
docunments to the defense. Thank you for
your
cooperati on.

from Chris White to Janes Punch, District

Dear Madam
Pursuant to our telephone conversation of
this date, | have reviewed the N Y.S

Crimnal Procedure Law to determne if there
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was any nmet hod by which | could provide you
with a Certificate of Conviction relative to
t he above captioned matter. In New York
St ate yout hful offender adjudication is not
consi dered a conviction.

| am attaching herewith a photo copy of the
rel evant section of |law which refers to this
particular matter. | have not found a basis
under which | <could provide you with a
certificate indicating adjudication.

| am sorry for any inconvenience this my
have caused.

Letter from MIford L. Phinney to the Florida State Attorney:ss

of fice dated Septenber 7, 1990. 1d. Thus the State knew t hat

Greenss youthful offender adjudication did not constitute a
conviction under New York law prior to the penalty phase.

Dear M. Phinney:

Pursuant to our telephone call earlier
this date, | am faxing to you with this
letter copies of our statute and of a recent
decision by the Florida Supreme Court
indicating that a juvenile conviction
(adj udi cati on of del i nquency) can be
consi dered as prior convictions for purposes
of proving a prior conviction of a violent
of f ense.

As is indicated by the case and by the
statute, the relevant fact is that he was
adj udi cated a youthful of fender for a
violent felony. |1 can only properly prove
this fact by a certified copy of the actual
adj udi cation as a youthful offender.

| appreciate your wllingness to take
the time to readdress this matter with Judge
Dadd. |If | can assist you in any way please
call ne.

Letter from Chris Wiite to MIford L. Phinney, dated Septenber

19, 1990. Id.

The penalty phase took place September 27'". Instead of a
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certified record, the State put on the testinony of three
w t nesses, none of whom had any direct know edge of the status
of M. Geen's prior conviction. This was the entirety of the
state’s case to the jury.

After the penalty phase but prior to the final sentencing
hearing, the State received the following letter:

This letter is in reply to vyours of
Septenber 14[?], 1990 wherein you request
all available information relative to this
former releasee's prior crimnal history.
Rel ative thereto, and our subsequent
t el ephone conversation of Novenber 29, 1990.
pl ease be advised that M. Geen was
Adj udi cated a Youthful Offender on January
25, 1977 and was sent enced to an
indetermnate term of 4 vyears by Judge
Ham | ton Doherty of the Orleans County
Court. However, contrary to what | stated to
you during our conversation, given the fact
that he was Adj udi cated a Youthful O fender

| am unable to release to you the docunents
concerning the wunderlying indictnent and
conviction for which the Youthful O fender
adj udi cation was ultimtely substituted.

M. Green was paroled on March 6, 1980
and remai ned under the jurisdiction of this
agency until Decenber 24, 1980, when he was
di schar ged.

Letter fromWIIliamK. Altschuller to Christopher R Wite,

dat ed Decenber 3, 1990. | d.

In closing argunent to the jury, the prosecutor argued:

The first [aggravating circunstance]
that I:d ask you to consider is whether we
have shown that the defendant has previously
been convicted of a felony involving the use
or threat of use of violence, and here in
this case obviously this norning I=msure all
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of you realized that the testinony about the
robbery in New York was in order to satisfy
that requirenment; and we submit to you that
it is extrenmely significant that early in
his life this defendant had, in fact,
already commtted a robbery in New York for
which he was convicted and sentenced to
prison as a yout hful offender
Dir. XIl, 2284.

The prosecutor argued the purported New York conviction in
his sentencing menorandum Dir. XV, 2819-20. In his ora
argument in favor of a death sentence before the judge on
Novenber 7, 1990, he again urged the court to find that the New
York offense constituted a prior violent felony conviction.
Dir. XIll, 2378-80. The final sentencing hearing in this case
took place in open court on February 8, 1991. At that tinme,
wi t hout correction or conmment from the State, the Court found
t hat AThe State, however, did establish beyond a reasonabl e doubt
t hat the defendant was convicted of another armed robbery on
January 26, 1977, in the State of New York.@ Dir. XIIl, 2440.
That finding was factually false, and it obviously affected the
judgnent of the Court. Crosley Green was never convicted of an
armed robbery in New York and whatever conviction he did have
was vacated long before this trial.

A conviction should be invalidated and a new trial granted

when a prosecutor know ngly uses false testinony and there is

any reasonable likelihood that the false testinony could have
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affected the judgnent of a jury. Guglio v. United States, 405
U S. 150, 154, 92 S.Ct. 763, 766, 31 L.Ed.2d 104 (1972); Napue
v. Illinois, 360 U S. 264, 271, 79 S.C. 1173, 1178, 3 L.Ed.2d
1217 (1959); Money v. Hol ohan, 294 U. S. 103, 112, 55 S.C. 340,
341-42, 79 L.Ed. 791 (1935); Tonpkins v. Myore, 193 F.3d 1327,
1339 (11th Cir. 1999) (For Gglio purposes, "the falsehood is
deenmed to be material 'if there is any reasonable |ikelihood
that the false testinony could have affected the judgnment of the
jury."" Id. (quoting United States v. Agurs, 427 U S. 97, 103
(1976))). In Napue v. Illinois, the Suprenme Court held that
"[t]he same result obtains when the State, although not
soliciting false evidence, allows it to go uncorrected when it
appears.” Id. at 269, 79 S.Ct. at 1177, United States v.
Anderson, 574 F.2d 1347, 1355 (5th Cir. 1978) (A conviction
cannot stand if the prosecution passively but know ngly all owed
fal se evidence to go uncorrected or allowed the jury to be
presented with a materially false inpression). The materiality
prong is easier to establish with Gglio clains than with Brady
claims. For G glio purposes, "the falsehood is deenmed to be
material 'if there is any reasonable |ikelihood that the false
testinmony could have affected the judgnent of the jury.""
Al zate, 47 F.3d at 1110 (quoting Agurs, 427 U.S. at 103, 96

S.Ct. at 2397). These principles apply to the penalty phase as
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well as the guilt innocence phase of a capital trial. E.g.,
Craig v. State, 685 So.2d 1224, 1229 (Fl a.1996).

By eliciting evidence designed to get around his lack of a
j udgment and sentence, by repeatedly arguing to the jury and the
court that Crosley Green had a crimnal conviction, and by
standi ng silent when the PSI reported both a crimnal conviction
and the lack of a juvenile record, the prosecutor know ngly
presented false or msleading evidence and passively but
know ngly allowed fal se evidence to go uncorrected.
Br ady

There are three elenments of a Brady claim "[1] The evidence
at issue nust be favorable to the accused, either because it is
excul patory, or because it is inpeaching; [2] that evidence nust
have been suppressed by the State, either wllfully or
i nadvertently; and [3] prejudice nust have ensued."” Way V.
State, 760 So.2d 903, 910 (Fla. 2000) The Suprene Court has held
that the [prosecutor's] duty to disclose such evidence is
appl i cabl e even though there has been no request by the accused.

United States v. Agurs, 427 U.S. 97, 107 [, 96 S.Ct. 2392, 49

LED. 2d 342] (1976). The State's failure to disclose any of the
i nformati on about the status of the New York offense which was
contained in the correspondence cited above violated these
principles.

ARGUMENT | I'1
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DEFENSE COUNSEL RENDERED | NEFFECTI VE

ASSI STANCE OF COUNSEL AT THE PENALTY PHASE

BY FAILING TO |INVESTI GATE AND PRESENT

AVAI LABLE M Tl GATI ON

Penal ty phase ineffective assistance was alleged in C ains
VI and VII of the notion for postconviction relief which
addressed the purported New York prior conviction and failure to
present available mtigation respectively. The postconviction
court conducted an evidentiary hearing on these clains.
Al t hough the court granted relief under Ronpilla, the court did
not find that counsel had provided ineffective assistance by
failing to investigate and present available mtigation.
Crosley Green provisionally seeks review of that finding.
| neffective assistance is a m xed question of |aw and fact which
is reviewed de novo, with deference to the court:=s findings of
primary, historical fact and credibility determ nations.
Trial Proceedings
About three weeks el apsed between the guilt and the penalty

phases: Septenber 5 to Septenmber 27, 1990. The penalty phase
had been set on Septenber 12, but the record reflects that the
there were no courtroons available, so the case had to be
continued for a short period of time. Dir. X, 2-4. Know ng
that the case would be continued, defense counsel nmade an

unopposed notion for the appointnent of a nmental health expert;

ot herwi se, the record does not reflect that counsel requested
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any nore tine to prepare for the penalty phase. It is also
apparent from the record that the Court intended that the
penalty phase be conducted either imediately or very shortly
after guilt phase.

The entirety of the prosecution:ss evidentiary presentation
to the jury in the penalty phase was devoted to show ng that
Crosley Green previously had been convicted of a 1977 arned
robbery in New York. Defense counsel called two witnesses to
of fer background mtigation, Shirley (Allen) Geen Wite and
Danmon Jones. Ms. White tal ked briefly about the nurder/suicide
of Crosley Green:s parents and the defendant:s son, and M. Jones
described an occasion where the defendant saved him from
drowni ng. The entirety of the defense evidentiary presentation
excl udi ng cross exam nation and pl easantries consisted of about
ei ght pages of trial transcript. Dr. X1, 2219-29. As M.
Par ker said, A[l]t was relatively short.@ PC-R I1l1I. Counse
argued insufficiency of the evidence to sustain the HAC
aggravator, but not the prior violent felony aggravator.
Def ense counsel:=s closing argunent regardi ng background
mtigation occupies one page of transcri pt about t he
nmur der/ sui ci de and drowning incident, Dir. Vol. Xl 2312-13, and
twel ve lines about the defendant:s son. |d. 2314. Hi s total
argunment conprises twelve pages of trial transcript. The final

sentencing hearing in this case took place in open court on
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February 8, 1991. The trial judge found four aggravating
factors: (1) G een was previously convicted of a violent
f el ony; (2) the capital felony was committed while G een was
engaged in Kkidnapping; (3) the nurder was commtted for
pecuni ary gain; and (4) the nurder was especially heinous,
atrocious, and cruel, and no mtigation. The court agreed that
t he cont enpor aneous convictions for kidnappi ng and robbery could
not be used to support the prior violent felony aggravator
because doing so would anmobunt to inproper doubling. Likew se,
t he robbery convictions and pecuniary gain aggravator nerged.

On appeal, this Court struck the heinous, atrocious and cruel

aggravat or. The Court then found the death sentence
proportional "in |ight of other cases, the three remaining valid
aggravating circunstances, and no mtigators.” Geen v. State,

641 So.2d at 394.
Def ense Counsel:s postconviction evidentiary testinony.

Crosley Green:s defense attorney at trial was M. John
Robertson Parker. He began his legal career with the State
Attorney:s Ofice, Eighteenth Circuit, advanced through the ranks
there, went into private practice for a period of tinme during
whi ch he was appointed to represent M. Geen in this case, and
| ater went back to the State Attorney:s Ofice, where he remains
to this day. He had sonme experience prosecuting first degree

mur der cases. Crosley Greenss case was the first capital nurder



case he ever defended. He recalled attending one capital defense
sem nar prior to this case.

His private practice was a solo practice and a | arge part of
hi s busi ness consisted of court appointnents. PC-R 111, He
was assisted by two individuals working part tinme, and for this
case he secured the appointnment of an investigator, Robert Cook.

PC-R 11, 305. M. Cook was not given any specific
assignnments, with regard to background mtigation. M. Parker
was the only one on the defense team who had any capital case
experience. 1d. 307.

M. Parker did not request the appoi ntnent of co-counsel
When asked why, his response was that Al thought | was a pretty
damm good | awer.@ PC-R 111, 388. He could not recall whether he
was aware that the ABA CGui delines reconmmended the appoi nt ment of
co-counsel in capital cases at the time of trial. I d. 393.
Going into the trial, M. Parker was fairly confident that the
case would not result in a penalty phase. PC-R IIl, 471. During
the course of the trial his view on that point changed
Adramatically. @ | d. There were about three weeks between
receipt of verdict and the penalty phase (Septenber 5 to
Septenber 27, 1990). M. Parker did not ask for a continuance

to prepare for the penalty phase during that tinme. |Id.
M. Parker did not recall obtaining any records regarding

Crosl ey Green=ss background in preparation for the penalty phase.
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PC-R I, 478-79. M. Parker reviewed his own attorney fee
affidavit. It reflected the following tinmes spent speaking to
potential background mtigation witnesses: two hours tel ephone
conference with Danon Jones, a two hour office conference with
Sel estine Peterkin, two tenths of an hour a piece speaking with
a Fred Vickers and an M Fields, and a one hour conference with
the client at the jail on the day before the penalty phase. PC-R
11, 477-78. That adds up to three hours and twelve m nutes.

M. Parker described a conversation where he Asat down wth
Crosl ey@ and told himAThis is what you need to do. You need to
tell me who can | goto . . . | need sone folks that are going
to say good things about you.@ G een provided the nanes of sone
fam |y nmenmbers and others who night help. O those, two were
unwi | ling to help. (M. Par ker thought these were the Fred
Vickers and M Fields noted above.) Sel estine Peterkin had
testified briefly for the defense in the guilt phase. Dir.

1718. According to M. Parker she | aughed i nappropriately when
he attenpted to call her to the stand, so he determ ned not to
use her as a witness. |1d. 335. He was therefore left with only
the two witnesses he did call. According to his attorney fee
affidavit, the only conference M. Parker had with Crosley G een
in preparation for the penalty phase was a one hour consultation
at the jail on Septenber 26, the day before the penalty phase

t ook pl ace.
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Col I ateral counsel offered Professor David Dow, a menber of
the University of Houston |law faculty and Co-director of the
Texas Innocence Network, as an expert attorney in capital
defense. PC-R I X, 1296 et. seq. Confronted with M. Parker:s
expl anation that he did not request co-counsel because he
t hought he was a good | awer, Professor Dow said that the ABA
gui delines Astate quite explicitly that death penalty trials are
different from other crimnal trials, even other serious
fel oni es. The skills that are required as a death penalty
| awyer are, therefore, simlarly distinctive.i 1d. 1316. Based
on M. Parker=s testinmony at his deposition and at the
evidentiary hearing, Professor Dows opinion was that M. Parker
had not satisfied the 1989 ABA guidelines |egal education
requirenent that the |awer attend sessions that deal
specifically with the defense penalty cases. ABA Cui del i ne
5.1(1)(A) Lead trial counsel.®> Dow said that Supreme Court
jurisprudence and the Guidelines recommend that the puni shnment
phase investigation should start imrediately upon counsel:s
appointment. Id. 1325 (referring to ABA Guidelines 11.4.1).

One of the reasons the puni shnent phase investigation should
begin early is that, as in this case, M. Geens famly was

spread over a w de geographical area. | d. As a practical

*Dow generdly confined his references to the 1989 Guiddines.
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matter, the punishnent phase investigation is nore difficult
that the guilt/innocence phase investigation. ld. 1326. The
prudent | awyer realizes that, in nost death penalty cases, it is
t he puni shnent phase investigation that really matters. | d.
Mor eover, even where the |awer feels confident about the
guilt/innocence phase, he needs to know what the penalty phase
evidence will be in picking a jury. 1d. Based on his review of
M. Parker=s billing records, Professor Dow said that Ahe didnt
begin to do any of that until the trial was over.(@i 1d. 1324.

Reviewing M. Parker:zs billing record, and giving himthe
benefit of the doubt, Professor Dow estimated that M. Parker
spent |less than ten hours investigating mtigation. Professor
Dows opinion was that the ampunt of time spent was Agrossly
i nadequate@l and failed Ato even conme even renotely close to
obj ective standards of reasonableness.§ PC-R IX, 1331. In
addition to Wggins and the Guidelines, his opinion was based on
Strickland, WIlliams v. Taylor, infra, his experience of having
testified at ineffective assistance of counsel hearings in both
state and federal courts, and al so on personal experience.

The Guidelines 11(4)(2) require that counsel maintain close
contact with the client throughout preparation of the case. It
appeared from M. Parker=s billing records that he had Avery
little@ contact with his client. PC-R 11X, 1338. Professor Dow

sai d: AHe:ss way outside the norm because he never conducted an
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initial interview of sufficient |length.@ Pr of essor Dow sai d
that Wggins and Wllianms v. Taylor Acondemn the idea of waiting
for the [the client:s] famly nenbers to come to you.f§ 1Id. The
job of the lawer is to go find them Moreover, relationships
with the famly nmenbers who are facing the death penalty are not
relationships that are easily fornmed. The Guidelines
specifically call for mtigation experts for two reasons: One is
the time required to investigate mtigation; and Two is the
skills required for the work are skills that crimnal defense
| awyers normally do not have, unless they have substanti al
penalty phase defense experience. ld. at 1348-49. Mtigation
Presented at the Evidentiary hearing.

Prof essor Marjorie Hanmmock has been an instructor in the
Departnent of Social Wrk at the University of South Carolina,
Benedi ct College since 1999; and nmmintains an independent
practice as a social work consultant. PC-R IV, 657-58. At the
time of the hearing she had spent about 100 hours working on
this case. She reviewed the defendant:s correctional records,
school records, nmedical records, New York State correctional
records, and simlar records pertaining to his famly nmenbers.
She interviewed the defendant, all of his living siblings, sone
aunts and uncles, a teacher, and conducted follow up interviews.
ld. 684-85. All of this was typical of the work that would be

done in conducting what she ternmed a bio-psychosoci al
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assessnment. 1d. This is a termof art used to described a nore
conprehensi ve evaluation than a social history, but it deals
with the sanme general kind of information and analytical
interpretation of it. Id. 716.

Crosley was born in 1957. His father was Booker T. G een,

and his nother was Constance Tonmasina Green. Shirley Geen Wite

is the ol dest sister. Hanp Green is the defendant:s younger
br ot her. Sel estine Juanita Peterkin is Crosley G eenzs ol der
sister. Wth regard to Crosley Green, Ms. Hanmmock observed a

pattern of frequent exposure to violence both at hone and in the
comuni ty. ld. 692. The defendant w tnessed his father
physically and verbally abusing his nother. Early on, he
assumed the role of protector with regard to his sisters and
peacenaker with regard to his parents. This was corroborated by
ot her menbers of his famly.

According to Shirley Geen Wite, Crosley was the one famly
menber who was close to sister Rosemary, who suffered nultiple
disabilities including nmental retardation and seizures. The
rest of the famly verbally abused Rosemary, and she had no
friends. PC-R IV, 626. Crosley alone was very kind to
Rosemary; he had a way of nmmking her laugh. Alt:s B it:s the way
he would tickle her. She would burst out and just |augh and
Papa [Crosley Geen] laughing . . . you see a teardrop out of

his eye sonetines.{§ Id.
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Most of the ol der children received very harsh puni shment.
ld. 702. They reported being beaten with hoses by both the
father and the nother until they had welts. 1d. According to

Hamp Green, the nother:s nmethods of disciplining the children

i nvol ved the use of switches, extension cords, water hoses, and

confinenent in a closet. |d. 562-63. Rosenmary was left in the
cl oset overnight. I d. Sel estine Peterkin also recalled
beatings with an extension cord and a paddl e. ld. 665. The
beatings left welts and bruises. Id. 562, 665. Sonme of them
| eft permanent scars. ld. 711. The beatings and argunents
bet ween the parents occurred every week. 1d. 562. Al though the

not her adm nistered the beatings nore frequently, when the
father did become involved it was usually severe and out of a
great deal of anger. The father was described as Aout of control
vi ol ent when he was drinking.@ 1d. 711. Hanmp G een confirnmed
that the father drank a lot and that this contributed to the
conflicts in the famly. 1d. 562.° Selestine Peterkin recalled
an instance where she witnessed the father beat the nother. Her
nmot her suffered a black eye, possibly a chipped bone, and was
treated at the hospital. Id. 660. Domestic violence culnnated

in the nmurder/suicide of Crosley Greens parents. According to

®The court reporter noted that Hanp Green became Avisibly
upset@ at this point in his testinony.
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Ms. Hammock, the fact that Crosley Green was not present for the
murder/suicide did not dimnish the trauma he experienced,
rather it inpacted him Aperhaps even nore so, because . . . he
had the self appointed sense of his role of protector of his nom
and also calmng down his father.@ Id. 693.7 Ms. Hammmpck
descri bed some of the professional literature dealing with he
effects of exposure to violence. Subjects becone suspicious of
everyone and everything around them It interferes with both
academ c and social maturity. Its negative effects were
denonstrated by al cohol abuse and dependence and crimnality in
t he defendant and other nenbers of his famly. 1d. 695. This
pattern extended back over three generations. Lack of
satisfactory work histories, failure to conplete high school and
enotional disorders were all consistent with this pattern. Id
695-96. Hanp Green has attenpted suicide twice. Selestine has
continuous nedical problenms that may have an enotiona
conponent. 1d. 715.

Ms. Hammock described the poverty which the defendant

experienced as a child. Id. 698. Their housing was extrenely

‘Al though trial counsel presented the fact of the
murder/suicide to the court, he was unable to present the
testinmony described here in rebuttal to the States argunent that
the mtigating effect of the nurder/suicide was | essened because
t he defendant was not present when it happened. |In any event,
according to Selestine Peterkin, Crosley was able to attend the
funeral, and permanently canme back to Florida a nmonth or two

| ater after the nurder/suicide. |d. 663.
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poor and especially transitory because they were m grant
wor kers, often did not have enough noney to pay rent. Although
the father worked from sun up to sundown and the nother carried
a second job, there was never enough noney to neet even basic
needs. According to Hanp Green, all the children worked in the
groves. |d. 553. They were paid as a famly, and the parents
kept the noney. Id. The defendant did this willingly because
he saw his role as being inportant in contributing to the famly
i ncomne. Id. 698. The children wore hand me down cl ot hing and
frequently did not have anything clean to wear. |d. 558.

CGenerally, the only thing the whole famly did together was
work in the groves. 1d. 557. The nother was usually at the bar
into the wee hours of the norning. 1d. 707. Both parents al so
had extramarital relationships that kept them away from their
chil dren. ld. 703. Ms. Hammock:s over-all sense of the
def endant=s fam |y was one of Aoverwhel m ng abuse and negl ect.(

The defendant began drinking around the age of twelve. Id.
709. Later his substance abuse expanded to include marijuana
and cocai ne, LSD, quaaludes, uppers and downers (id. 182),
Aal nrost everything and anything@d. Id.

At the tinme of Crosley Geens trial, Hanp Green was in
custody in Fort Pierce. PC-R IV, 574. No one fromthe defense

team contacted him He woul d have been willing to help the
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def endant . | d. Shirley Green White did not neet with trial
counsel, either at her home or his office. Id. 636-38. She did
not receive any correspondence from him ld. 638. He spent
about ten mnutes with her in the courthouse. 1Id. The purpose
of that conversation was to enlist her aid in persuading Crosley
Green to take a plea deal. She did not recall being asked about
any of the matters described above. | d. She did testify at
the penalty phase. That testinony conprises only five pages of
transcript. She said that com ng forward and tal ki ng about her
famly life was very hard. | d. Sel estine Peterkin recalled
nmeeting with defense counsel twice prior to trial. ld. 666.
She heard what M. Parker said during the evidentiary hearing
testi mony about her |aughing when she talked to him 1d. She
said, Al renenber that day when he said | was |aughing in court.
| wasn:t |aughing. | was crying.@d 1d.

"[Aln attorney has a strict duty to conduct a reasonable
i nvestigation of a defendant's background for possi bl e
mtigating evidence." State v. Riechmann, 777 So.2d 342, 350
(Fla. 2000) (citing Rose v. State, 675 So.2d 567, 571 (Fla.
1996)); Ragsdale v. State, 798 So.2d 713, 716 (Fla. 2001). Trial
counsel's performance is deficient if counsel fails to nmake a
reasonabl e investigation of possible mtigating evidence in

preparation for the penalty phase of a capital trial. See



Lambrix v. Singletary, 72 F.3d 1500, 1504 (11th Cir. 1996);
Thonpson v. Wainwight, 787 F.2d 1447, 1451 (11th Cir. 1986).
Counsel 's performance i s unreasonabl e where counsel makes only a
desultory or cursory effort to find mtigating evidence. See
Lanbrix, 72 F.3d at 1504; Arnstrong v. Dugger, 833 F.2d 1430,
1433 (11th Cir. 1987) (counsel's investigation consisted only of
consultation with probation officer and one interview wth
def endant and parents). "[T] he obligation to investigate and
prepare for the penalty portion of a capital case cannot be
overstated." State v. Lew s, 838 So.2d 1102, 1113 (Fla. 2002);
Davis v. State, 875 So.2d 359 at 365 (Fla. 2003).

To determ ne whether there is a reasonable probability that
the result of the proceeding would have been different had
mtigating circunmstances been presented and its significance
expl ai ned, the court nust evaluate the totality of the evidence
adduced at trial and in the postconviction proceedings.
W ggins, 539 U S. at 524, 123 S.Ct. at 2543; WIlliams, 529 U S
at 399, 120 S.Ct. at 1516 (In determ ning prejudice, a court
exam nes whether the "entire postconviction record, viewed as a
whole and cunul ative of mtigation evidence presented
originally, raised a 'reasonable probability that the result of
the sentencing proceeding would have been different' if
conpetent counsel had presented and expl ained the significance

of all the available evidence."). This Ei ghth Amendment right
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to offer mtigating evidence "does nothing to fulfill its
purpose unless it is understood to presuppose that the defense
lawer wll unearth, develop, present, and insist on the
consideration of those 'conpassionate or mtigating factors

stemming from the diverse frailties of humankind. (quoti ng
Wbodson v. North Carolina, 428 U.S. 280, 304 (1976) (opinion of
Stewart, Powell, & Stevens, JJ.)). To secure the individualized
sentence the Constitution requires, "the jury's attention should
be focused” on the "particularized characteristics of the
i ndi vi dual defendant." See, Harris v. Dugger, 874 F.2d 756
(11th Cir. 1989) (quoting and relying on Gregg v. Ceorgia, 428
U.S. 153, 206 (1976); Wodson v. North Carolina; Lockett wv.
Chi o, 438 U. S. 586 (1978)). The entirety of the defense
evidentiary presentation excluding cross exam nation and
pl easantri es consi sted of about eight pages of trial transcript.

Dir. XIl, 2219-29. Defense counsel:=s closing argunent regarding
background mitigati on occupi es one page of transcript about the
mur der/ sui ci de and drowni ng incident, id. 2312-13, and twelve
| i nes about the defendant:s son. Id. 2314. His total argunent
consi sted of twelve pages of trial transcript. Even so, the jury
recomendati on was close, eight to four. In contrast, the
postconviction hearing showed that there was a wealth of
mtigating evidence available to defense counsel. The

mtigation that should have been presented in all reasonable

56



probability would have altered the bal ance of aggravating and
mtigating circunstances, and persuaded the court that this was
ot her than the nost aggravated and | east nmitigated of cases.
ARGUMENT |V

GREEN-S CONVI CTI ONS ARE CONSTI TUTI ONALLY

UNRELI ABLE I N VI OLATI ON OF THE FI FTH, SI XTH,

El GHTH, AND FOURTEENTH  AMENDMENTS AS

ESTABLI SHED BY NEWY DI SCOVERED EVI DENCE

This claimwas presented as a conponent of ClaimIV in the
noti on for postconviction relief (page 60), and was a subject of
the evidentiary hearing. The substance of the claim raised
newl y di scovered evidence based upon the recantation testinony
of Sheila Green and Lonnie Hillery, and recantations by Jerone
Al l en Muirray.
To satisfy the standard for collateral relief based on newy

di scovered evidence, it is necessary for a court to conduct a
two part analysis that nust be satisfied in order to set aside a
conviction or sentence on the basis of newy discovered
evi dence. First, in order to be considered newly discovered,
t he evidence "nust have been unknown by the trial court, by the
party, or by counsel at the tinme of trial, and it nust appear
that the defendant or his counsel could not have known [of it]
by the use of diligence." Second, the newy discovered evidence

must be of such nature that it would probably produce an

acquittal on retrial. See, Lightbourne v. State, 841 So.2d 431
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(Fla. 2003), citing Jones v. State, 709 So.2d at 512 (Fla.

1998) .

Sheila Green and Lonnie Hillery were key prosecution
W t nesses. At Crosley Greens trial, Sheila said that he
admtted being the one who shot Flynn. He said he had never
i ntended Athings to go that way, @ but Flynn pulled a gun and was
shot when a struggle ensued. Hillery:=s trial testinony was that
t he defendant said that Asone people cane through and was trying
to buy sonething fromhimand they tried to get him and he said
he just fucked up.@ Dir. V, 874. Sheila executed an affidavit
recanting her testinmony while this case was still on direct
appeal. Hillery has also publically recanted a nunmber of tines,
and both recanted their trial testinony at the evidentiary
heari ng.

The circunstances under which Sheila and Hillery becane
prosecution wtnesses were the subject of extensive and
sonetimes conflicting testinmony at the evidentiary hearing,
however certain facts are clear. Sheila, Hillery, GConnor
Green, Terry Spruill, and Sherry Green were arrested on federal
drug charges while Crosley Geen was awaiting trial in this
case. Sheila was released on bond while Hillery, the father of
her son, remained in custody. AlIl of the co-defendants were
approached about giving testinony against Crosley G een.

While still in custody, Hillery entered negotiati ons which
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eventually led to a proposal whereby he and Sheila would both
enter pleas, each would cooperate with the authorities (although
t he prosecutors made assurances that Sheila would not have to
testify against anyone), he would receive a reduced sentence,
and Sheila would plead to a state rather than federal charge of
sal e of cocaine, which would likely result in probation. PCR
XXXI', 5792. Lonnie rejected the offer. Both went to trial. He
was acquitted and released. She was remanded pending
sentencing, where she faced a mninmm nandatory ten years
i mpri sonment .

Negoti ations then resumed. This time a deal was reached
whereby both testified against Crosley Green, and the State
agreed to appear at Sheil a:s sentenci ng and speak on her behal f,
whi ch eventual ly was done.

Sheil a executed an affidavit recanting her testinony shortly
after Crosley Geens trial. In it Sheila said her testinony
agai nst Crosley Green was false and had been notivated by the
fear of not seeing her children again and the pressure placed
upon her by the State and federal prosecutors and the Brevard
County Sheriff=s O fice. Since then both Hillery and Sheila have
given detailed public recantations. When they were called to
testify at the evidentiary hearing the court warned both Hillery
and Sheila at some length that they could be charged wth

perjury if they recanted their testinmony at the evidentiary
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hearing. Hillery declined an offer of counsel and proceeded to
testify. Sheila, on the other hand, initially invoked her
rights, then requested and received additional tine to consult
with counsel. Then, against her counsel:s advice, she too took
the stand and recanted her trial testinony. Through their
testi nony, behavior and deneanor, both showed that they fully
realized that their recantation testinony was a serious matter
and that what they were doing was not in their personal best
i nterests.

Shei |l a described the enotional distress she felt after she
had been remanded pendi ng sentencing. She attenpted to conmt
suicide during that time and was on suicide watch when she
agreed to testify against Crosley Geen. Hillery said that he
gave fal se testinony agai nst Crosley Green because he wanted to
help Sheila. PC-R 11, 220. Both described arrangenents whereby
they were assisted by the State and sheriffz:s office in
mai nt ai ni ng cont act.

The Court erred in rejecting Sheila Green’s recantation

The postconviction court found that Sheil as recantation was
not credible. 1In particular, the court cited a letter witten
by her attorney which, according to the court, showed that she
was the one who initiated the negotiations which resulted in her
gi ving state:ss evidence. PC-R XXXI, 5840-41 (Letter fromJeffrey

Dees). In fact, that letter was witten after Sheila had been
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remanded and attenpted suicide. Dir. V, 878. By then, she
al ready knew about the ultimately fruitless negotiations between
the authorities and Hillery which would have required her to
testify against Crosley Green, so she knew about the State:s
interest in her. Concurrently with that letter, her attorney
also told the US prosecutor that she was willing to testify
agai nst two of the co-defendants in the drug case, OConner G een
and Terry Spruill. Id. In other words, the evidence cited by
the court is not evidence that Sheila initiated anything.
Rat her the opposite. It shows a desperate single nother of four
facing ten years in prison belatedly reacting to earlier
overtures which had been rejected by offering to testify agai nst
anyone who mght be of interest to the other side. Her
recantation was originally nade shortly after the trial,
repeated a nunber of times in settings which invited intense
scrutiny, and was presented during the postconviction hearing in
the face of serious threats against her penal interests, against
t he advi ce of counsel after thorough consultation with him and
with nothing to gain personally. According to objective
criteria, her recantation testinmny was nore credi ble than her
trial testinony.

As for materiality, M. Parker described her testinony as
pi vot al . He said that he felt optimstic about w nning unti

she testified. After that, he told his client that she had just
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put himon death row, and tried to settle the case with a plea
bar gai n.

Hllery was a witness who had nothing to gain but everything
to lose by recanting his trial testinmony: his job, inprisonnment,
his wife. Even with that know edge weighing heavily on his
mnd, Hillery was forthright in providing his testinmony in the
post convi cti on proceedi ngs. Hillery:s main focus at trial was
protecting the nmother of his son. Both he and Sheila descri bed
t he enphasis that was placed by all parties to the negotiations
on protection of the children and ensuring that Sheila was there
to raise them?® Both testified that they were able to maintain
contact even after Sheilass conviction with the assistance of the
Chris White and state investigator Knight. In particular, at
the tinme of the evidentiary hearing, Hillery no | onger had any

contact with the Green famly. Hi s recantation testinony was

! There appears to have been some conflation during the
evidentiary hearing between the propriety of inducenments and
whet her there were any inducenents at all. The State freely
adm tted that there were inducenments. The issue here was
credibility of the recantations versus that of the trial
testinmony. In that regard, evidence about notivations was
rel evant what ever pronpted them
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consistent with known events, straightforward, and offered
agai nst any interest he could conceivably have except telling
the truth.

The postconviction court made a credibility finding agai nst
Hillery, but did not offer any reason for doing so. The court
went on to find that Athe outcone of the trial would not have
been different if Lonnie Hillery had not testified.@ The court
al so based its conclusion on the trial testinony of Jerone
Murray, the postconviction testinony of Layman Lane regardi ng an
al |l eged adm ssion, and postconviction m tochondrial DNA ( nDNA)
testing on hair fragnents found in the victims truck which did
not exclude the defendant as being the contributor. The latter
two items were offered, over Geens objection, as newy
di scovered evidence of guilt.

The Court erred in rejecting Lonnie Hillery:s recantation by
relying on trial testinony which was shown to be incredible

Murrays=s trial testinony was that he heard Green say that he
had killed a man and that he was going to disappear. Dir. VII,
1229. Murray publically recanted his testinony in three out of
court statenents, but at the postconviction hearing he invoked
his rights. According to Miurray=ss various statenents after
Greenss trial, he sinply fabricated information about the Flynn
case when he was approached by investigating officers because he
was threatened with being an accessory or because he was afraid

of being arrested for a violation of probation or because he
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t hought | aw enforcenent nmight kill himor for sonme other reason.

The court analyzed the three statenents and concluded that
their introduction would not have changed the outcone of the
trial if they were introduced as substantive evidence under
90.804(2) or 90.801(1). |In each of the statenents, Murray said
that his trial testinony was a lie, and the court found that
t hey would only becone inpeachnent of his original testinony.

Mur ray=s personal circunstances do not inspire confidence in
anything he ever said. His crimnal history reflects at |east
three felony convictions, including one for a sexual assault,
and one m sdenmeanor which was pending at the time of the trial
in this case. Vol. XXXI 5448-61. The first time FDLE officers
contacted himabout this recantati ons he was too drunk to give a
st at enment . He did give a statenent |ater on, but eventually
said he had been drinking then, too.

As for his trial testinony, Miurray said he witnessed G een
make the adni ssion am dst a crowd at an outdoor hang-out terned
A21 Junp Street@ at around el even or twelve at night. °

Murray admtted that he had been drinking heavily that
ni ght, but he denied using drugs. In fact he denied being a

drug user. Dir. App. 1258. He could offer no additional

°'f that was supposed to be the night of the nurder, then
his tinmes are inconsistent with the facts. Mirray indicated
that the date was on the weekend or close to the weekend,
whereas the crinme occurred on Tuesday ni ght.



information on who he was with at the time he heard G een:s
pur ported adm ssion, other than describing them as a bunch of
Acrack heads.(@ He could offer no reason why he was with a bunch
of crack heads if he did not use drugs. In fact, at the
evidentiary hearing he admtted that he had been using crack
cocaine and as well as drinking daily at the tine he said he
heard Green nake an incrimnating statement, PC-R Vol. |1l 269
behavior that is anply corroborated by his crimnal history, his
contacts with investigators in connection with this case, and
every other bit of information about him that appears on this
record. The point here is that the postconviction court went
beyond nmerely finding that Jeronme Mirrayss out of court
recantations would not be accepted as substantive evidence
supporting a claimfor collateral relief. The court erroneously
went on to base a credibility finding against Lonnie Hillery in
part on Jerome Miurray:=s trial testinony. The court could and
shoul d have consi dered Murray:s post trial behavior, if not for
the truth of the matter asserted, then for the proposition that
his trial testinony could not now be used to reject Hillery:s
recantation. ™

The Court erred in relying on the State:s presentati on of

Y'n short, this was cherry-picking.
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newl y di scovered evidence of qguilt
Layman Lane
Layman Lane was a new w tness unearthed by the State in

1999. He appeared at the evidentiary hearing in shackles
because recently he had been convicted of aggravated assault and
operating a chop shop. PC-R I X, 1429. He admtted to three or
four other felony convictions. |Id. He said that he encountered
Green a few days after the nmurder. Al renenber he said that he
just shot sonebody, but that:s been so |long ago.il PGRIX 1433.

Lane testified that he was a crack cocaine addict and high
cocaine when he heard the defendant make an incrimnating
statenent, he was not sure if the conversation took place in the
daytinme or in the evening, did not recall anything about what
Crosley Green was wearing or anything el se about his appearance
at the time, and was not sure who else was present when the
st atenment was made. ld. 1437-38. Although the statenent was
all egedly made in 1989, Lane did not discuss the details of this
al l eged conversation with |law enforcenent wuntil 1999, vyears
after the conviction. M. Lane said at his deposition that if
he were to be called to the evidentiary hearing, he would deny
everything he said in his deposition. 1d. 1435. His testinony
was not credible.
The Court erred in considering MDNA testing results

A substanti al portion of the Statess case at the
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postconviction hearing was devoted to the results of nDNA
testing conducted during a post-trial FDLE investigation into
this case during 1999 - 2000 on a few hair fragnents that had
been found in Flynn:s truck. Mtochondrial DNA is found within
m tochondria, which are circular structures surrounding the
cel lular nucleus that provide a cell with energy. NDNA, unlike
nucl ear DNA, cannot be used to establish positive identification
because nDNA consists of but a single "marker"™ that 1is
approxi mately 16,569 base pairs in length. A matching sequence
of fers only probabilistic evidence of identity or non-identity.
By conparison, nuclear DNA consists of approxinmately three
billion base pairs and many di screte markers, or loci, that may
be conpared to establish a positive match between DNA sanpl es.
Because nmDNA has only one marker, the probability of a random
match i s much hi gher between nmDNA sanpl es than between nucl ear
DNA sanples. As a result, nDNA is significantly |ess probative
of identity than is nuclear DNA. Also, whereas nuclear DNA is
inherited from both parents, nDNA is inherited maternally.
Consequently, nDNA cannot discrimnate between two individuals
who are maternally related, as nuclear DNA analysis is able to
do. In fact, apparently unrelated individuals m ght share an

unknown maternal relative at sonme distant point in the past.
Dr. Martin Tracey calculated the statistical probability

t hat the DNA sequence of one person, selected at randomfromthe
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rel evant popul ation, would |ikew se have a DNA sequence nat chi ng
that of the hair fragnments. The statistical analysis here showed
only that the contributor of the hair fragnents belonged to a
cl ass of people the size of the population of the United States.
The postconviction court found only that the test results Adid
not exclude the Defendant as being a contributor.f PCR XXV,
4053.

The Court erred in considering newy discovered evidence of
guilt., thereby violating the Defendant:s right to trial by
jury under the Sixth and Fourteenth Amendnents

The testinony of Layman Lane and the nDNA testing were cited

by the postconviction court as newy discovered evidence that
the State could present on retrial as a basis for finding that
Lonnie Hillery:s recantation did not reach the probability of a
different result standard set in Jones v. State, 591 So.2d 911
(Fla. 1991). Although Layman Lane was not a credible w tness
and the nDNA results were so inconclusive that they | acked
probative value, the court erred in considering them at all.
This evidence stands alone; it has no nexus wth the
recantations -- or with any other allegations in the notion for
postconviction relief. Stand al one substantive evidence of guilt
is the type of evidence that nust be subjected to fact finding
by a jury, not a judge, pursuant to Apprendi v. New Jersey, 530

U S. 466 (2000) and Ring v. Arizona, 122 S. Ct. 2428 (2002). If

the jury verdict is underm ned by newly di scovered evidence, but

68



the court is persuaded that the defendant would be found guilty
on retrial because of new substantive evidence presented for the
first time by the State, then henceforth the Defendant:s judgment
of conviction would rest solely on the judgess fact finding with
regard to that new evidence, not on the original jury verdict.
Such a result would violate Green=ss right to trial by jury under
the Sixth and Fourteenth Amendnents to the federal constitution
as well as Florida's constitutional guarantee of his right to a
jury trial. Art. I, *° 16, 22, Fla. Const.
Mor eover, the due process clause of the Fourteenth Anendnent
requires the state to prove its case beyond a reasonabl e doubt.
In re Wnship, 397 U.S. 358 (1970). Ordinarily, a prisoner
seeking postconviction relief has the burden of overcomng a
conviction which had been based on proof beyond a reasonable
doubt as determned by a jury. Here, the States newy
di scovered evidence was considered under the Jones standard,
which required only that it persuade the court that a retria
woul d not result in a different outcone. \Were, as here, such
evidence was relied on to sustain the conviction, then the
Def endant:s right to have the accusati ons agai nst him be proven

beyond a reasonabl e doubt has been viol at ed.

“'f the evidence offered by the postconviction defendant
did not have such an effect, then the court could and shoul d
have rul ed accordingly, rather than resort to the Statess newy
di scovered evidence.
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This situation is analogous to the structural versus trial
error distinction discussed in Neder v. US., 527 U S. 1, 119
S.Ct. 1827 (1999). Structural errors >defy anal ysis by Aharm ess
error@ standards.:= @ Neder, 527 U.S. at 7, 119 S.C. at 1833. The
category of structural error includes the denial of the right to
a jury verdict of guilt beyond a reasonable doubt. Sullivan v.
Loui siana, 508 U S. 275, 113 S.Ct. 2078 (1991). The Sullivan
Court noted that a review ng court considering whether an error
is harm ess ordinarily "looks - to the basis on which >the jury
actually rested its verdict."" 1d. 508 U.S., at 279, 113 S. C.
2078. VWhere a defendant offers newly discovered evidence,
especially a recantation by a witness who testified at trial
t he postconviction court can conpare that evidence to what was
presented at trial. Where the State offers new substantive
evidence of guilt which does not purport to inpeach or
corroborate any specific set of facts presented either at trial
or in postconviction, there is nothing for the court to conpare
the evidence to. Here, the court:zs approach failed to
di stingui sh between specul ation directed toward confirm ng the
jury's verdict and specul ation directed toward nmaeki ng a judgnment
that the jury has never made. Neder, 527 U.S. at 38. Scali a,
J. concurring in part and dissenting in part. However, unlike
Neder, the issue here does not involve nerely the om ssion of an

instruction on a factually undi sputed el enent of a conplex crine
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rather the issue here is actual guilt or innocence.
ARGUMENT V
THE COURT ERRED | N DENYlI NG GREENS BRADY
CLAIM BASED ON SUPPRESSION OF 3 X 5 CARDS
AND RELATED DOCUMENTS

Law enforcenent officers investigating this case suppressed
evidence favorable to the defense in violation of Brady v.
Maryl and, 373 U. S. 83 (1963). This count was pled in the notion
to vacate, ClaimIIl (F) p. 56-57. The postconviction court
conducted an evidentiary hearing on this claimand denied it on
the merits. PC-R XXV, 4044.

Docunment ary evi dence supporting this claimwas received in
evi dence as defense exhibits 3 & 4. Vol . XXXI 5933-52. The
conposite exhibit includes copies of a series of 3" X 5" cards
with information about certain individuals hand witten on them

They each have a nunber handwitten in the upper right corner.
They were acconpani ed by police reports which referred to the
names on the cards. M. Parker identified them as a type of
police record of arrests. | d. 203. There were also blurry
copi es of what appeared to be booki ng photographs acconpani ed
docunents titled Acase nenoranduni with nanes, addresses and
ot her identifying data of the individual.

Tom Fair testified at the evidentiary hearing. PC-R V, 837
et seq. In 1989 he was supervisor of the hom cide squad for the

Brevard Sheriff:s Departnent. As such he was the supervisor of

71



the two | ead agents in this case, Dets. Nyquist and Hall oway.
He identified the docunents in question. The 3 X 5 cards had
notations that he personally made as Ms. Hal | ock was going
t hrough sone | oose photographs. The individuals in the
phot ogr aphs corresponded to the persons on the cards and ot her
docunments in the exhibit. The cards al so had Agent Nyqui st:s

handwiting on them which he recognized. 1d. 841.

Ms. Hal l ock viewed around seventy | oose phot ographs when she
first spoke to the police at the sheriff:s office the night of
t he offense. Dir. 1V, 779-81. The State:s version of what
happened was advanced through the testinony of the investigating
officers at a nunmber of points in the trial. ld.; Dr. X,
2087, 2102, and 2123. According to that testinony, M. Hallock
vi ewed t he phot ographs in order to pick out individuals who had
facial characteristics simlar to those of the perpetrator, such
jaw-1ine, shape of the nose, size of forehead and so on. The
idea was not to see if she could identify the perpetrator, but
rather to assist a police artist in creating a conposite draw ng
of the suspect. Ms. Hallock did pick out a nunber of photos.
According to the officers, she expressly did not identify any of
the photos as being that of the actual perpetrator. At sone
poi nt thereafter, the photographs were returned to wherever they
cane fromso that, despite defense counsel:=s efforts to find out,

it becane inpossible to reconstruct whose photographs were shown
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to Ms. Hallock or which ones she picked out.

According to this version of events, a conposite draw ng was
made and circulated, and as a result, Crosley G een was
devel oped as a suspect. The literal testinony of the officers
in the trial proceedings was that they did not have a Acurrent(
phot ograph of Crosley Green; however they consistently gave the
i npression that they did not have any photograph of him  The
officers therefore nade a plane trip to the Departnent of
Corrections to obtain a prison photo.*? |[d. 337. They used
t his photograph to construct a photographic |ineup, from which
Ms. Hallock identified Crosley G een.

This version of events was false in a number or ways. At
the evidentiary hearing, Oficer Fair at first related the sane
version as above in the course of identifying the docunents.
VWhen his attention was directed to notations on the cards such
as APOSS SUSPECT, PHOTO PULLED BY VICTI M, APOSS LOOK- A- LI KEQ,
ANAME OFFERED BY BAI LI FF & STAMP AS POTENTI AL SUSPECT(@ and so on,

he gave an explanation that was consistent with this version.

At the postconviction evidentiary hearing, Fair said
flatly that he was unable to obtain a booking photograph of
Crosley Geen fromwithin the Sheriff:s Departnent at the tine
of the initial investigation, although he acknow edged t hat
pul I'i ng booki ng photos was a routine. 1d. 324. At that
point in his testinony, Crosley G eens booking photo dated
August 15, 1986 was received in evidence as defendant:=s exhi bit
4. Col | ateral counsel had obtained this photo on request
fromthe sheriff=s office.

73



As an exanple, he said the card marked nunber eight which
corresponded to a Wlfred Mtchell and had the phrase ASOCURCE CF
STAMP@ on it nmeant that an informant naned WIlfred Mtchell told
Agent Stanp that Crosley Green | ooked Iike the conposite. PCR
V, 840-43. He denied that the card showed that WIfred Mtchel
was a suspect. He said that the notation on the card AB/M neant
that Wlfred Mtchell was a black male. He was then confronted
with his pre-trial deposition, in which he had testified that
St amp:s source was a black fenmale. | d. Hi s expl anati on was
that he did not know if Stanp nay have had nore than one source.

Fair maintained this version to the point that it defied the
obvi ous. Card #3, Tomy Goodwi n, bore the notation APCSSI BLE
LOOKALI KE. PHOTO PULLED BY VI CTI M. Fair denied that he was a
suspect. AThey’'re all possible |ookalikes.§ 1d. Card #4, James
Earl Gl nore, bore the notation, APOSS. SUSPECT, PHOTO PULLED BY
VI CTI M. According to Fair APCSS. SUSPECT@ did not nean that
G | nore was a possible suspect. AThese are all that she pulled
out, stated they were not the shooter, but there were
simlarities in the eyes, nose, hair, whatever.@ I|d. 844-46.
When asked whether the wording referring to APGCSS. SUSPECT@ m ght
be a bit confusing, he replied, ATo you, yes . . . to ne, not at
the time | made this. (@

When confronted with Card #5, Eddie Leon Dennison, Fair

finally changed his story. | d. The card bears the notation
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Aname of fered by Dale Stanp as a potential suspect.(@ Fair agreed
that nmeant that Dennison was a potential suspect. But he
reverted to his previous position when confronted with Card #6,
Johnnie Smley. That card bears the follow ng notation: APosSs.
suspect; V pulls photo from Pak.@ Fair denied that the notation
meant that Smley was a suspect:

Q  Nunber six, Johnnie Smley is possible

suspect . . . victimpulls photo from pack.
Youre saying that is not a possible
suspect ?

A. Facial simlarities.
Q But not a suspect?
A.  Not a suspect.

PC-R V, 846.

Crosley Green had a card. Its notation was ASuspect by
CGeneral Physical, Location of Res. & MO.§ This tinme Fair agreed
that the word Asuspect{ neant suspect. |d. 847.

According to Fair, Eddie Dennison, whose card has the
notati on Apotential suspect@, and Crosley G een, whose card has
t he notation Asuspect@, were suspects. A[ T] hose were the two
peopl e that drew our attention.@ 1d. 851. Janes Earl G I nore,
whose card bears the notation APoss. suspect(@, and Johnny Sm | ey,
whose card bears the notation APoss. suspect; V pulls photo from
PAK@, were not suspects. Tommy Goodw n:s card has the notation
APoss. | ook-a-like. Photo pulled by vict.§ WIfred Mtchell,

whose notation was Asource of Stanp indicates conposite | ook-a-

like.@ Obviously sone were suspects and some were not. WIfred
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Mtchell=s card was there because he purportedly identified
Crosley Green as a suspect, a fact which is not indicated on the
card in any way. This testinmony is conpletely incredible.

The 3 X 5s and corresponding police reports support a
different version of events. That is, M. Hallock was sinmly
asked to Ilook through the I|oose photos and see how she
responded. The photographs were all those of |ocal black males
roughly around the age of the perpetrator, who had the kind of
contact with law enforcenment that resulted in their pictures
being taken in the field or el sewhere. Qut of those, she picked
a nunber of photographs, and said sonmething that pronpted the
officers to note the individual:=s nane and other identifying
i nformation, describe himas a possible suspect, and follow up
the | ead. Some were look alikes only and those were noted
accordingly.

The overwhelmng likelihood is that Crosley G eens 1986
booki ng photo on his drug possession charge or even sone ot her
phot ograph from surveillance of other activities, was m xed in
with the |oose photos. The area was sinply not that |arge or
heavily popul ated, the whole Green famly was under surveillance
and all of the young males in his famly had had their
phot ographs taken by |law enforcenent at sonme tinme or other.
Crosley had been to prison, and a two year old booking

phot ograph is not especially old. If the sheriff:s departnent
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had as many as seventy photographs of |ocal young adult bl ack
mal es who had been arrested or photographed in the field, it
woul d be unusual for Crosley G een:s photograph to be |left out.

If that is true, then there was a problem with the
identification. M. Hallock’s ability to identify anyone either
then or later would have been called into question nerely
because she identified a number of different individuals as
possi bl e suspects. At best, that shows that she was too
uncertain to rule those persons either in or out. That alone
woul d have provided a new basis for inpeachnment of her
identification. If Green:s photo was not anong those she | ooked
at, and if she was not instructed to pick out and did not pick
out anyone as being a possible suspect, which was the version of
events presented at the trial level and the version Fair tried
to maintain in the postconviction hearing, then her |ater
identification of a known photograph of Crosley G een would be
(and was) bolstered. The 3 X 5s and the notations on them
designating certain individuals as possible suspects, of whom
three got that way because she pulled their photos, shows that
version to be patently unbelievable.

There are further reasonable inferences. |If G eens photo
was in there and she initially rejected it, the Satezs whole
case would be in serious trouble. Moreover, absent the 3 X 5s,

there was no record of what photographs Ms. Hall ock | ooked at or
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who she picked out. That was the position maintained by the
State and the police throughout the trial proceedings, and it
was sonet hing that defense counsel spent extra effort to find
out about in the discovery process. Wthout any record of what
phot ographs Ms. Hall ock | ooked at and wi thout sone conpelling
expl anati on of why a photograph of Crosley Green in particular
was not there, it would not have been plausible for an officer
to testify at a later date that he specifically remenbered that
Green:s photograph was not anmong those she |ooked at (and
therefore nmust have rejected). Crosley Green is the type of
person whose photograph one would expect to be in there. Sone
fact had to be interjected to show that, despite there now being
no record of whose phot ographs were there and whose she picked
out, it can now be said confidently that at |east Crosley G eens
was not anong them Sending a plane to pick up a current photo
of a suspect is such an event. Doing so was legitimate B it
makes sense to use the nobst recent available photograph in a
photo |ineup where the offense was very recent. However, it did
not hurt the case against Crosley Green that it also allowed the
police to say that they knew they did not have a photograph
handy, because they had to go through all that effort to get
one. The problemwth that story is that they did not have to
go through any effort to get one. Even if they did not have one

al ready, getting a photograph fromtheir archives or |ID division
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woul d have been at |east as quick and easy as flying to the
DOC.*®* The contention here is not that the trip to the DOC did
not happen, or necessarily that the police did not have a
picture of Crosley Green already in their possession. Rather,
the contention is that they used the plane trip (which they were
going to take anyway) to evade disclosing that there were
records of the photographs Ms. Hall ock picked out and to conceal
the fact, shown by those records, that she identified at | east
three people other than the defendant as being possibly the
per petrator.

Trial counsel Parker, said that he had never seen these
docunents before they were shown to him at the evidentiary
hearing, particularly the 3 X 5s. PC-R |11, 346. He had
requested all available discovery. He did recall having a
phot ograph of WIlfred Mtchell and Aan attenpt on ny part to
i ntroduce that particular photograph to show that M. M tchell
i ndeed fit the exact description of the person that Ms. Hall ock
was descri bi ngf. I d. 347. Def ense counsel said, A l]f | had
t hese particular docunents, | would have utilized them during
the course of the suppression hearing regarding identity.@ Id.
348. He said that he Acertainly . . . would have used themto

attack the suggestiveness of the identification process. It was

3Col | ateral counsel got one with a phone call.
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my approach that those photographs, or the photographs that she

| ooked at, may . . . have . . . found their way back into the
i neup that was utilized. This particular exhibit that you
showed nme, | would have explored the possibility of those
particul ar people as suspects, and | believe would have

attenpted to bring that out, in light of what | perceived to be
the poor quality of the identification in the first place.§ PCR
11, 350-51.

When asked whether there was any record regarding the | oose
phot ographs that were viewed by M. Hallock, Fair said, Alt:s
very possible that the only existing records are these three by
five cards with that notation on them . ..0 PGRYV, 855-56. He
said that there was no other way to track down whi ch phot ographs
were viewed.( 1d. The 3 X 5 cards were not provided to the
State Attorney:s office because Atheyre ny work product.(@ Id.
He had no recollection of disclosing their existence to the
State Attorney-.

Fair was al so questioned about some police reports and ot her
docunments whi ch appeared to show that Crosley G een renmained in

the Titusville area after the offense. PC-R V, 858-59, ACase

Menor andum {0 Id; 863. When questioned further about his
“ASIG 14 . . . CROSLEY GREEN IS SITTING ON A PORCH I N THE
FRONT OF THE PALM TERRACE APTS . . ., dated April 9, 1989, five

days after the offense.
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di scl osure of these docunents he said, Al:m shocked that they
showed up today.@ PC-R V, 865. Al of themcould have been used
by defense counsel to rebut the State:s theory of flight. Fair
and other homcide officers generated these docunents in the
early stages of the investigation, chose not to disclose them
and they contained information which the defense could have used
for a nunber of exculpatory purposes including inpeachnent.
Overall, this evidence reflects a culture of selective
nondi scl osure and fact-tailoring in the sheriff:s office that
lingered right up until the former head of the hom cide division
of fered i nconsistent and at tinmes pal pably incredible testinony
at the evidentiary hearing. The court erred in denying this
cl ai m
ARGUMENT VI

THE COURT ERRED | N DENYI NG GREENS CLAI M FOR

RELI EF BASED ON | NDI VI DUAL | NSTANCES OF

| NEFFECTI VE  ASSI STANCE OF COUNSEL  AND

NONDI SCLOSURE OF EXCULPATORY EVI DENCE

M. Geen was denied effective assistance of counsel

pretrial and at the guilt/innocence phase of his trial in
violation of the Sixth, Eighth, and Fourteenth Anmendnents.
Counsel failed to adequately investigate, prepare and present
the defense <case and challenge the State's case. \here

excul patory evidence was suppressed or concealed, M. Geen is

entitled to relief under Brady and/or Gglio. This claimwas
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pled as Claimlll in the notion for postconviction relief. The
postconviction court summarily denied subclains relating to
cross-race identification, including failure to retain an expert
wi tness. O herw se, the court conducted an evidentiary hearing
and ultimately denied the foll ow ng subcl ai nms:
| neffective assistance for failure to maintain file

Trial counsel rendered prejudicially ineffective assistance
of counsel by his failure to obtain, maintain, preserve and
conpletely and accurately transfer M. Geen's file. A basic
duty of trial counsel is to maintain a full and conplete file on
his client through trial, and to ensure a snooth transfer of the
conplete file to the appellate attorney after conviction and
sentence are rendered. M. Parker failed in this regard.
Assi stant Public Defender Gegory Hammel testified at the
evidentiary hearing that he maintained a file on the Crosley
Green case that was the size of an accordion folder or possibly
| arger. He said that the file could have exceeded 100 pages,
and i ncluded his own notes, discovery docunents, police reports,
and witness statenents. Hamrel :=s representation |asted for
approximately four nonths before the case and files were
transferred to Parker. M. Hammel even represented Crosley
Green at a bond hearing where Scott Nyquist testified regarding
a suggestive photographic |ineup. Hamel remenbers submitting

an affidavit stating that Crosley:s photograph was nuch darker
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than the other five photographs of alternate suspects. Hanmmel
testified that he is a copious note taker and his notes rel ated
to his representation of Crosley G een would have been in the
file. After the file was transferred to M. Parker, it was | ost
or Adestroyed@ by M. Parker, thus depriving the file and Crosl ey
Green of vital excul patory information discovered in the initial
stages of the case. M. Parker testified at the evidentiary
hearing that he renmenbers that the file he received from the
Publ i c Defender:s O fice was Aslinf or Ami nimal,{ and was perhaps
eventual |y Adestroyed@ after the trial to free up space in his
of fice.

Excul patory and inpeaching evidence relating to the initial
police investigation

An evidentiary hearing was held on the failure of trial
counsel to investigate and present excul patory and i npeaching
evidence relating to the initial police investigation. The 1999
FDLE investigation includes previously wthheld or newy
di scovered evidence that Kim Hallock and Flynn were initially
approached by the perpetrator attenpting to sell them drugs, and
that, contrary to her trial testinony, she was the one who tied
Fl ynn's hands behi nd his back.

The three |aw enforcenent officers who first responded to
Hal | ock's 911 call were officers Wade Wal ker, Di ane Cl ark, and
Mark Ri xi e. According to their police statenents, Rixie and

Clark traveled had proceeded directly to the scene, but had
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difficulty finding it. Wal ker met Hallock at David Stroup's
residence, from where she had made the 911 call, then drove her
to the orange grove scene and net up with Clarke and Ri xi e.

Deputy Wal ker reported the "drug deal gone bad" version
orally to FDLE sonetime in 1999, as shown by the follow ng
excerpt fromthe FDLE report:

Deputy Wal ker stated to I nspector Ladner and
SA Ki ng that

Hal l ock told him that Flynn and she were
sitting in the area of Hol der Park, (scene
#1) earlier in the evening when they were
approached by a black male, who offered to
sell them sone "drugs." Fl ynn exited the
truck at this tinme and forced the black nale
to leave. A short tine later the sane bl ack
mal e returned and at gunpoint renmoved Flynn
from the truck. Hal | ock stated that the
bl ack male then made her tie Flynn's hands
behind his back with a shoestring.

Hal | ock gave a taped, sworn statenent at 8:20 amthe norning
of April 4, 1989. In it, she did not say anything about the
black male attempting to sell drugs. According to this
statenment, she handed the black male the shoe |ace, which he
then used to tie Flynn's hands.

A handwitten police statenent dated 8/ 28/ 89 with the nanes
Di ane Clarke and Mark Ri xey underlined on the front page was
obtained through the Ch. 119. It was not disclosed to the
defense at trial. It contains the following statenment: AVark &

Di ane suspect girl did it, she changed her story couple tines.

.[?] She [?] said she tied his hands behind his back.({
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This is consistent with Dep. Walker's recollection that
Hal | ock said that she was the one who did the actual tying of
Flynn's hands, and inconsistent wth Hallock's subsequent
statenments and eventual trial testinony.

Def ense counsel testified during the evidentiary hearing on
Cct ober 29, 2003, having reviewed the 1999 witten statenent by
Deputy Walker to the FDLE, that had he had the information
contained in the statenment by Deputy Wal ker at the tinme of trial
he woul d have used it to inmpeach Ms. Hall ock..

Q Wth regard to either one, | have the
i ssue of the drug deal, and the issue of the
hand tying. Are both areas where you would
have used this information to inpeach Ms.
Hal | ock, is that true?

A. Yes.
PC-R 111, 405.

A. | recall the statenent and I:=m | ooking at
what Deputy Wade alleges Ms. Hallock said,
and | can tell you, at no time, did M.
Hal | ock ever testify to ne that was, in
fact, what occurred, in ternms of this black
mal e approachi ng, and Chi p making him | eave.

What actually was testified to was that
Ms. Hallock and Chip were snoking dope in
the car, and this black man came by, the
wi ndow was down, and this black man
gratuitously said, you know, there are
Brevard County sheriff{s deputies that patro
this area, you have got to be careful.

That was the end of it until M. Flynn
had to relieve hinself. At that time, he
stepped out of the truck , and he was
accosted by this person.
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If Ms. Hallock told the deputy that,
that is news to ne.

[ T here was an issue regardi ng who actual ly
tied M. Flynn. It was ny recollection, and
my whole theory was that she, indeed, tied
his hands. As | recall her testinony, she
said that the defendant tied his hands, was
in the process of tying his hands, and as a
result of t hat process, t he gun
i nadvertently fired into the ground. . . . a
projectile was never found .

Q This was your theory that she was the
one that tied him correct?

A. Absolutely.

Q VWi ch woul d I ndi cate t hat t hese
docunments, apparently stemmng from what
Deputy Wal ker has to say, would support your
t heory?

A. Absolutely.

Q If you had known this information at the
time of trial, would you have used it?

A. Oh, yea, because that went to the heart
of nmy defense. The heart of it that this was
not a man who did this. She coul dnt descri be
who this person was. She said it was a bl ur.
She said there was no way.

PC-R 111, 399-401.

Def ense counsel did not confront Hallock at trial wth
either the drug deal gone bad scenario or with Deputy Wal ker's
report that she had been the one to tie Flynn's hands. Defense
counsel did, however, argue to the jury that Flynn's hands

appeared to have been tied "for confort."

The manner in which M. Flynn was tied, not
crisscrossed behi nd his back, not

86



crisscrossed like this (indicating), |adies

and gentl enmen, so he can be secured but tied

like this (indicating) for confort, not

crisscrossed where he wouldn't be so nmuch of

a threat but tied in a confortable fashion

where he could be a threat.
Dir. X, 1859. As the prosecutor put it, defense counsel was
"alluding"” to the theory that Kim Hall ock. "a jeal ous |over of

Chip Flynn," was the real killer. 1d. 1875.

This evidence was inconsistent with the State's entire
theory of the case. It tends to show that the killing was the
result of a prearranged plan conmtted by one or nore persons
who knew the victim not a chance encounter robbery gone bad.
Failure to i npeach Jerome Muirray.

A party nmay attack the credibility of any wi tness by show ng
that he previously had been convicted of a felony or a crine
i nvol vi ng di shonesty. F.S. "90.610(1). Defense Counsel failed to
properly inmpeach Jerome Murray. Mirray:s testinmony was key to
the state:ss case of proving flight. During the trial, M. Parker
attenmpted to inpeach Jerone Murray by asking: AAre you the sane
Jeronme Murray that:=s been convicted of sexual assault?i Dr. VI,
1240-41. The Court sustained an objection and instructed the
jury to disregard the question and answer. Ot herwi se defense
counsel did not attenpt any further inpeachnment based on Mirray:s

prior record.

In fact, Murray had three prior felony convictions at the
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time of trial. PC-R XXXI, 5448-61. Defense counsel could not
recall whether he had obtained copies of Mrrays prior
convictions, but in any event he did not use them if he did.
PC-R Il'l, 450. His excuse for failing to properly inpeach the
wi tness was both that Murray was not credi ble anyway, and that
the question about a prior sexual assault successfully conveyed
to the jury that there was a prior conviction for a serious
crinme. ld. However, a jury is presunmed to follow the judge's
instructions as to the evidence it may consider. Burnette v.
State, 157 So.2d 65, 70 (Fla.1963); Giizzell v. Wainwight, 692
F.2d 722, 726-27 (11th Cir. 1982). Counsel:s excuse was
i nadequate as a matter of law. Counsel knew that Murray woul d
be testifying for the prosecution. Counsel failed to obtain or
use docunentation that was easily available fromthe |ocal court
files which would have provided a new and effective basis for
i npeachnent .
ARGUMENT VI |
THE COURT ERRED I N SUMVARI LY DENYI NG GREENS

CLAI M BASED ON DEFENSE COUNSEL:S FAI LURE TO
CHALLENGE CROSS- RACE | DENTI FI CATI ON

This claim was pled as claim III(b) in the notion for
postconviction relief. Col l ateral counsel proffered the
testimony  of an expert in the field of Cross-race

identification, Dr. Brigham The court summarily denied this

claim which was erroneous as a matter of | aw.
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Def ense counsel did not raise the special problens attendant
on cross-race identifications. Def ense counsel failed to
i nvestigate and prepare a defense on this issue in three ways:

(1) Failure to retain an expert witness; (2) Failure to request

a special instruction; and (3) Failure to cross exam ne and
argue.
1. Failure to retain an expert w tness

In McMullen v. State, 714 So.2d 368 (Fla. 1998), this Court
hel d that the adm ssion of expert testinony regardi ng eyew tness
identification is B and had al ways been B discretionary with the
trial court. The majority opinion cited the Court's earlier
holding in Johnson v. State, 438 So.2d 774 (Fla. 1983) in
support of this proposition, while conceding that Johnson coul d
have been m sinterpreted as a per se rule of inadm ssibility.

In the postconviction nmotion and in an attached affidavit,
Green proffered the testinmony of Dr. John Brigham a professor
of psychology at Florida State University, the sanme expert whose
testimony was proffered in McMillen. As there, he would have
expl ained that "countl ess scientific studies have been conducted
i ndi cating that psychol ogical factors, which are |argely unknown
to |aypersons, can affect the accuracy of eyew t ness
identifications." Specifically, Dr. Brighamcould have testified
about the following six issues: (1) eyewitness identifications

are incorrect much nore often than the average person thinks;
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(2) a witness's confidence or certainty in an identification is
unrelated to the accuracy of the identification; (3)
cross-racial identifications are nore difficult than same-race
identifications; (4) 'unconscious transference,' i.e., it is
easier for a person to remenber a face than to renenber the
circunstances under which the person saw the face; (5) the
accuracy of facial identifications decreases in stressful
situations; and (6) the accuracy of identification decreases as
the interval between the event and the tinme when the w tness
attenpts to retrieve the nenory increases.” He al so woul d have
said that this informati on was avail able at the time of Crosley
Green's trial.

Def ense counsel did not make any effort to obtain such
expert assistance or testinony because he sinply did not "think
of it." Deposition of John Parker, Appendix F, 3.850. As such,
he did not make an infornmed strategic decision to forego expert
assistance. In fact, by his own adm ssion, he did not nake any
consci ous decision at all. Even if the trial court had declined
to admt such evidence, counsel was ineffective for failure to
at | east nake the attenpt to obtain an expert on this issue and
to proffer the testinony. Mor eover, expert assistance woul d
have been useful in cross examning Kim Hallock, even if the
expert had not been permitted to testify.

The postconviction court summarily denied this claimbased
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on the nmi sapprehension that Johnson had created a per se
inadm ssibility rule. PC-R XXIV, 4111-12. According MMl I en,
that reading was incorrect as a matter of |aw General ly, a
defendant is entitled to an evidentiary hearing unless the
postconviction notion or any particular claimin the notion is
legally insufficient or the allegations in the notion are
conclusively refuted by the record. Freeman v. State, 761 So.2d
1055, 1061 (Fla. 2000). Additionally, where no evidentiary
hearing has been held, an appellate court nust accept the
defendant's factual allegations as true to the extent that such
al l egations are not refuted by the record. Peede v. State, 748
So.2d 253, 257 (Fla. 1999). The postconviction court:=s summary
denial of this claimviolated Geens right to due process of
| aw.
2. Failure to request a special instruction
I f Johnson is interpreted as a categorical prohibition of
cross-race identification expert testinony on the rational e that
the jury can be relied on to evaluate the evidence wthout
expert assistance, then it is all the nore inperative that the
jury be given an instruction on such evidence where one applies.
Def ense counsel's failure here even to attenpt to obtain an
expert was conpounded by his failure to seek a cautionary
instruction. The giving of a cautionary instruction was one of

the reasons why the Johnson court approved the |ower court's
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refusal to admt expert testinmony on the issue of eye wtness
identification. The Johnson opinion does not spell out what the
"cautionary instructions" being referred to were, however such
instructions do exist and were avail able through basic |ega

research at the tinme of Crosley Geen's trial. See e.g. People
v. Harris, (CA 1989) 767 P.2d 619 ("In evaluating the testinony
of witnesses on the issue of identification you may consider
whet her or not the witness is of the sane race as the individua

he is attenpting to identify. If the witness is not, you should
consider the effect this wuld have on an accurate
identification."); United States v. Telfaire, 469 F.2d 552, 561
(Dist. Col. 1972) ("In this case the identifying witness is of a
different race than the defendant. In the experience of many it
is nore difficult to identify nenbers of a different race than
menbers of one's own. |If this is also your own experience, you
may consider it in evaluating the witness's testinony. You nust
al so consider, of course, whether there are other factors
present in this case which overconme any such difficulty of
identification. For exanple, you may conclude that the w tness
has had sufficient contacts with menbers of the defendant's race
t hat he would not have greater difficulty in making a reliable
identification."), concurring opinion; United States v.
Thonmpson, 31 MJ. 125 (C.M A 1990) (calling for cross-racial

identification instruction when requested by counsel and when
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cross-racial identification is a "primary issue"); People v.
Wight, 45 Cal.3d 1126, 248 Cal. Rptr. 600, 755 P.2d 1049
(1988); State v. Cronedy, 727 A.2d 457 (N.J. 1999) (reversible
error not to have given an instruction that inforned the jury
about t he possi bl e signi ficance of t he cross-raci al
identification factor). Since then, see also 35 AmJur POF 3d 1
(1996), Challenge to Eyewitness ldentification Through Expert
Testinmony, [ (D): Jury Instructions as an Alternative to Expert
Testinmony (ss 13 to 15); id. s.15 Text of Instruction.
The postconviction court summarily denied this claim

stating:

Fl ori da does not have an instruction on

cross-race identification and all of the

cases cited by the Defendant in support of

his proposition are out-of-state or federal

cases. Counsel is not ineffective for

failure to request an instruction that the

Def endant cannot show that anyone in Florida

has ever used.
(20-21). However, a claimof ineffective assistance of counse
is not evaluated according to the practice in this, as opposed
to any other state. Strickland v. Washi ngton, was adopted in
Florida in Downs v. State, 453 So.2d 1102 (Fla. 1984). The
court erred by summarily denying this conponent of the claim
3. Failure to cross exam ne and argue.

Def ense counsel did not conduct any cross exam nation of Kim

Hal |l ock or provide any argunment to the jury regarding the
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factors that the courts and experts have deenmed relevant to
cross race identification. For exanple, defense counsel did not
inquire into the extent of Hallock's past contacts with African
Americans. See Telfaire, supra. During the notion to suppress
identification, Parker briefly questioned Hallock about her
contacts with African Anericans. Her replies showed that there
had been virtually none. (Dir. X, 71). This line of
guestioning could and should have been used at trial during
Cross exam nation, but was not.
ARGUMENT VI | |

THE COURT ERRED |IN DENYING RELIEF WTH
REGARD TO DOG TRACKI NG EVI DENCE

In violation of the Fifth, Sixth, Eighth and Fourteenth
Amendnents, the State w thheld and/ or counsel failed to discover
i npeachi ng dog track evidence in violation of Brady v. Maryl and
and/or Strickland; in either case, the state affirmatively
msled the jury to believe that no such evidence existed in
violation of G glio. Defense counsel was ineffective for failing
to challenge the state's case and failing to investigate and
present expert testinony in opposition to the dog track evidence
presented by the state. This claimwas pled as ClaimV in the
nmotion for postconviction relief. The Court summarily denied
this claimwith regard only to the Brady conponent of claim but

ot herwi se granted an evidentiary hearing.
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At trial, the State presented dog tracking evidence to prove
that a police dog named Czar tracked the perpetratorss scent from
Hol der Park to Crosley Geen:s sister:s house. The jury was
msled to believe that this dog was very reliable, had never
made a m stake, and followed Crosley Greens scent from Hol der
Park to his sisterzs house on Briarcliffe the norning after the
murder. The dog handler, ODell Kiser, essentially denied that
the dog had ever made a m stake in test tracking. Dir. VIII,
1452; VI, 1388, 1390-92. Bobby Mitter, the Director of dog
training for the sheriff:s office said the dog was one of the
better ones he had seen. 1d. at 1477.

Di scovery docunents introduced at the evidentiary hearing
show that the dog did nake m stakes. Notes from the state
attorney=s office reveal that they were aware of the m stakes.
At the evidentiary hearing, Deputy Kiser admtted that the dog
made Asone m stakes@ in test tracking. PC-R YV, 794. The record
showed that Czar was an old dog whose track record reflected
many m stakes in tracking and foll owi ng commands.

Gglio violations are evidenced by nenoranda found in the
state attorney:ss file regardi ng Czar:s substandard performances in
tracking. |In a menorandumintroduced at the evidentiary hearing

entitled ANOTES TO FILE: ODELL KISERI the state attorney

references approximtely ten instances where the dog had trouble

tracking. The state attorney references in his nmenorandum t hat
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he needs to Adiscuss@i these m stakes with Kiser. Addi ti onal
paperwork and testinony introduced at the evidentiary hearing
reveals further tracking m stakes made by Czar. PC-RYV, 823-25.
A conviction obtained by the know ng use of false evidence is
fundamentally unfair, and nust be set aside if there is any
reasonable likelihood that the false testinony could have
af fected the judgenent of the jury. U S. v. Argurs, 427 US. 97
(1976); Napue v. Illinois, 360 U S. 264, 269 (1959); Pyle v.
Kansas, 317 U. S. 213, 216 (1942). 1In the case at bar, the state
knowi ngly m srepresented the dogss track record to the jury.
Trial counsel never consulted an expert in dog tracking in
this case. At the evidentiary hearing, Geen called Dr. Janes
Wbodf ord who has extensive know edge in chem stry, dog tracking,
canine ol factory senses, and tracking dog certification. By the
early 1980s, there existed volum nous witten nmaterials and
ref erence books concerning dog tracking. Dr. Wodford descri bed
this time period as a type of AGol den Age@ of dog tracking. Many
experts in this subject area were available in 1989 to refute
the testinony of Deputy Kiser and Bobby Mitter. Had trial
counsel consulted an expert in this area, the expert would have
i nsisted upon review ng the dogzs training, certifications, and
track record to assist in the defense of this case. Def ense
counsel failed to file a pretrial notion to exclude dog tracking

evi dence, a point comented on by the trial judge. C Tonlinson
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v. State, 176 So. 543 (Fla. 1937), Edwards v. State, 390 So.2d
1239 (Fla. 1% DCA 1980), Davis v. State, 35 So. 76 (Fla. 1903)
and Toler v. State, 457 So.2d 1115 (Fla. 1°" DCA 1984).

In the case of Matheson v. State, 870 So.2d 8 (Fla. 2d DCA

2003), <concerning a dog:s qualifications, the Court ruled
observed that Athe nost telling indicator of what the dog:=s

behavi or nmeans is the dog:s past performance in the field.@ 1d.

15. Al t hough the above case deals with dogs alerting for the
presence of illegal drugs rather than trailing or tracking a
suspect, it is applicable because no matter what the specific

task that a dog is allegedly performng, the dog needs to be
specifically trained to performthat particular task.

In the case at bar, it is undisputed that Czar tracked on
sand, then grass, then concrete. This is comonly known as
Vari abl e Surface Tracking (VST). Due to Czar:=s |lack of training
in VST, the testinony concerning the dog track should not have
been admtted at trial. Due to counsel:s |lack of investigation
and preparation, there was no adequate challenge of this
evi dence.

Dr. Whodford explained that variable surface tracking is
extrenely difficult for a dog to perform PC-R YV, 919; VI, 938-
41.

This is a blind track. This had no scenting

.o It made itBit nade tracking inpossible
really. It made tracking have no basis in
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|l ogic or science or anything. There:s no
handl e or hook to give itBto give theBto call
this even a track, you donst know what it:s
tracking. W don:t know what this dog really
tracked. It went along a path. It was
gui ded al ong a path.
The dog was elderly. The dog was |like nine
years old or sonething, wasnt it? Hes about
nine or ten years old. It was an old dog.
He was about ready. It was on its last |eg.
For drug dogs, even a twelve year old dog
has got to be retired. That:=s just a drug
dog. They canst do it anynore. They:re not
reliable.
PC-R VI, 944-45.

Dr. Wodford discussed the dogss AWrking Dog Training and
Utilization Record.@ In test tracking the dog tracked only one
time in April of 1989, 2 times in March of 1989, 2 tines in
February of 1989, one tinme in January of 1989, and one tine in
Novenmber of 1988. PC-R VI, 953-56. The Novenber 3, 1988 record
showed a satisfactory rating, yet notes fromthe state attorney’s
office reflect that the dog tracked the wong suspect. 1Id. 956-
58. This tracking m stake, six nonths prior to the tracking in
this case, was not revealed to the jury. | nstead, the jury
heard that the dog had never made a m stake and had never had
problens. After a m stake such as this, Dr. Wodford expl ai ned

that re-testing and certification, especially in light of the

dogss age, is a nust. | d. 959- 60. Four nonths after Czar

tracked in this case, the dog received a rating of

unsatisfactory [Au@]. Id. PC-R VI, 962. The court erred in
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denying relief based on Brady, G glio, and Sixth and Fourteenth
Amendnment vi ol ati ons.
ARGUMENT | X

THE COURT ERRED I'N DENYI NG GREENS

| NEFFECTI VENESS CLAIM BASED ON TRI AL

COUNSEL:S FAI LURE TO CHALLENGE A PROSPECTI VE

JUROR.

Trial counsel was ineffective for failure to seek to have

juror Harold Guiles excused for cause because of his statenent

during voir dire that his niece had been nurdered three years

earlier, or for failure to use a perenptory challenge to strike

hi m This claim was pled as a conponent of Claim 1l in the
motion for postconviction relief. The Court summarily denied
all substantive conmponents of +the <claim but granted an

evidentiary hearing as to the allegations of ineffective
assi stance of counsel. During jury selection, defense
counsel noved that juror Harold CGuiles be excused for cause due
to his exposure to pretrial publicity. Dir. 1, 88-91. The
nmotion was deni ed. Later on in the voir dire, the follow ng
exchange took pl ace:

THE COURT: Have any of you been the victim
of a crinme or has any nmenber of your
imediate fam|ly been the victimof a crinme?
MR. GUILES: M niece was nurdered, but
that's not immediate famly.

THE COURT: How |long ago was that?

MR. GUILES: Three years ago.

THE COURT: Three years ago?

MR. GUILES: (Nods head).

THE COURT: \here was it?

MR. GUILES: In Naples.'
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THE COURT: Wbuld you able to set aside

t hat ?

MR. GUILES: Well, it doesn't seemlike

it's the same kind of thing.

THE COURT: Would you be able to set it

aside and not let it affect this case?

MR. GUI LES: Yes.
Dir. |, 118-120. M. Cuiles was asked no further questions by
ei ther counsel or the Court about this event. M. Parker did
not seek to have him excused for cause on this basis, and did
not use a perenptory challenge to strike him PGRIIIl, 375 et.
seq. M. Parker did not know why he did not ask any further
gquestions, or challenge for cause. Id. 379. Wth regard to the
use of a perenptory challenge, M. Parker expressed concern wth
the remaining nenbers of the venire panel, but otherw se could
not renmenber why he did not exercise a challenge. 1Id. 380. M.

Par ker acknow edged that in his postconviction deposition Bwith

regard to a challenge for cause other than the one he had made
based on pre-trial publicity B he said that: Al can tell you, if
| didnt make a motion to excuse him for cause because of a

fam |y menber, | should have. |If | didnt, | cant tell you why.@

ld. 383.

Col | ateral counsel:=s expert attorney w tness, Professor Dow,

said: A[T]he only circunstances under which a potential juror who

has had a nmenber of his or her famly nurdered . . . is if
that juror opposed the death penalty. . . Qutside of that fairly
narrow exception . . . the conventional w sdom is that such
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jurors should be excluded, preferably for cause. But if the
j udge doesn:t accede to renove the juror for cause, then, through
the use of a perenptory challenge.@ PC-R IX 1360-61. Professor
Dow also stressed that Awhether a particular decision is
characterized as strategic is how nuch investigation there had
been. @ 1d. Jury selection is the means by which defense
counsel investigates potential jurors, and unlike other types of
def ense investigation it takes place entirely on the record
The record here reflects no such investigation regarding M.
Guiles. This was deficient performance. |t also defies conmon
sense that M. Par ker would not at |east inquire further, or
that he would refrain from seeking a challenge for cause on a
solid ground when he had already asked for and been deni ed one
earlier.

Prejudice is shown here because actual bias against a
def endant on a juror's part is sufficient to taint an entire
trial. See United States v. Allsup, 566 F.2d 68, 71 (9th Cir.
1977) . "I'f only one juror is unduly biased or prejudiced or
i mproperly influenced, the crimnal defendant is denied his
Sixth Amendnent right to an inpartial panel." United States v.
Hendri x, 549 F.2d 1225, 1227 (9th Cir.), cert. denied, 434 US
818, 98 S.Ct. 58, 54 LED.2d 74 (1977). Dickson v. Sullivan, 849
F.2d 403, 408(9th Cir. 1988) ("If only one juror was unduly

bi ased or inproperly influenced, Dickson was deprived of his
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sixth amendrment right to an inpartial panel."); "Doubts
regardi ng juror bias nust be resolved against the juror."” Burton
v. Johnson, 948 F.2d 1150, 1158 (10th Cir .1991).

Where there are simlarities between the juror's experiences
and the facts on trial, the juror's bias may be presuned. See
Hunl ey v. Godinez, 975 F.2d 316, 319 (7th Cir. 1992) ("Courts
have presumed bias in cases where the prospective juror has been
the victimof a crinme or has experienced a situation simlar to
the one at issue in the trial."); Burton v. Johnson, 948 F.2d
1150, 1154 (10th Cir. 1991) (determ ning that bias presuned
where juror who was victim of spousal abuse sat in a nurder
trial and the defendant's defense was battered wife syndrone);
United States v. Eubanks, 591 F.2d 513, 517 (9th Cir. 1979)
(concluding that bias presuned where juror's sons were heroin
users and in the case being tried defendants were charged with
distributing heroin); United States ex rel. De Vita v. MCorkle,
248 F.2d 1, 8 (3rd Cir. 1957) (finding that in a robbery case
bi as presuned where juror was a victimof robbery); See Dyer v.
Cal deron, 151 F.3d 970, 984 (9th Cir. 1998) (bias presuned in
prosecution for nurder where juror intentionally failed to
di sclose that her brother had been killed under suspicious
circunstances), cert. denied, 525 U. S. 1033, 119 S.Ct. 575, 142
LED. 2d 479 (1998). Counsel:=s failure to do anything, even to ask

addi ti onal questions, in response to the juror:=s revelation that
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one of his famly menbers had been nurdered, was deficient
performance, and denonstrates prejudice.
Mor eover, facts supporting the juror msconduct claim

infra, should be considered in connection with the prejudice
occasi oned by defense counsel:s failure to challenge or at |east
guestion juror Guiles. The person who made the gesture drove off
in a burgundy Aerostar van, two-tone, tinted with gold on the
bottom Dir. |IX, 1625-30. None of the nale jurors admtted to
possessing such a vehicle. M. Cuiles said:

THE COURT: M. Cuiles, you told nme what

ki nd of car you drove today.

MR. GUI LES: Dodge pickup truck, sir.

THE COURT: |Is that the only car you have?

MR. GUILES: No. | have a Buick, '89

four-door Buick Century.

THE COURT: Those are the only two cars you

have?

MR. GUILES: Yes, uh-huh.

THE COURT: You don't have any other notor

vehi cl es?

MR. GUI LES: No.

ld. at 1634-40. However, investigation by collateral counse
has shown that at the time of the trial, juror Harold E. Cuiles
and one Harold E. Guiles, Jr., DOB 6/19/51, presumably juror
Guil es' son, were both listed as residing at the same address;
and that from that time to the present, one of them was the
owner of B also registered to that sane address B a Ford Aerostar
van. From this it appears that M. Guiles was in fact the

person who nmade the throat slashing gesture. Whet her or not
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that amounted to juror msconduct, it denonstrates that Aone
juror was unduly biased@, and thereby denonstrates prejudice as a
result of ineffective assistance.

ARGUMENT X

THE COURT ERRED | N SUMVARI LY DENYlI NG GREENS
DUE PROCESS CLAI M5 BASED ON JUROR M SCONDUCT

This claimwas pled as a conponent of Claiml of the notion
for postconviction relief and sunmarily deni ed.

During jury selection, defense counsel noved that juror
Harold CGuiles be excused for cause due to his exposure to
pretrial publicity. Dir. 1, 88-91. The notion was deni ed.
Later on in the voir dire, M. Guiles said that his niece had
been nmurdered three years ago. He said only that it had
happened in Naples, and he affirmatively answered a genera
guesti on about whether he Awoul d be able to set it aside and not
let it affect this case.@ Dir. I, 118-20. M. Quiles was asked
no further questions by either counsel or the Court about this
event. M. Parker did not seek to have himexcused for cause on
this basis, and did not use a perenptory challenge to strike
hi m

During the trial, defense counsel nmade a notion for mstria
based on juror m sconduct. His investigator had spoken with a
witness, Tim Curtis, who in turn reported a chance encounter
with one of the jurors in the parking |ot outside the

courthouse. Curtis had told the investigator that he had made
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eye contact with the juror. Both of them were in their
vehicles. They smled at each other and shook their heads from
side. The juror then made a slashing gesture with his finger
across his throat. Dir. VIII, 1545-55. Curtis was then
examned and confirmed this account, but indicated sone
uncertainty as to whether the person he saw was, in fact, a
juror. Dir. IX, 1625-30. After he was given an opportunity to
| ook at the jurors, Curtis said he had originally thought the
person he saw was a juror, but now he had changed his mnd. 1d.
1634- 40. He also described the person he had seen neke the
throat slashing gesture as an older white male driving a
burgundy Aerostar van. He was certain about the nodel because
he ran an auto parts shop for a |iving. The court then
i ndividually questioned the jurors who fit that description
about what vehicles they drove. M Quiles said that he drove a
bl ue and white pickup. He denied owning a van. He said he also
had a Buick Century, and he expressly denied having any other
vehicles. Id. The nmotion for mstrial was then abandoned.
In 1999, M. Curtis executed a docunent which states in

pertinent part:

After | testified I was in the parking | ot

at the courthouse when a juror, a white male

made a slashing notion with his finger

across his throat, indicating to nme that

Green was dead. | told a person the next day

Green is dead, knowing that a jury nmenber
had made up his mnd to convict Crosley
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G een. The next day | was brought into
court to identify the juror. Prior to the
hearing | had lunch with two detectives from
the Sheriff's office who told ne that if |
identified this juror, there would be a
mstrial and Crosley Green would go free. |

lied at the hearing. | told the judge that
| did not see the man who did this slashing
not i on. In fact | did see the nman and he

was on the jury and in court this day.

| have read and reviewed this statement and
it is true to the best of my know edge.

/sl Tinothy Curtis 8-6-99 @7:00 p. m
Wt nessed By:

/sl Paul J. Ciolino /sl Joseph M
Mour a 8- 6-99 8-6-99

Appendix A, PC-R XV, 1948-52. Also quoted in the order
sunmarily denying certain clains. PC-R XXIV, 4105-06. These
statenents are also consistent with what M. Curtis said on a
nationally televised video tape. However, Curtis invoked the
Fifth Arendnent in the postconviction proceedings and refused to
answer any questions about whether he saw a juror nmke the
t hroat slashing gesture. The court summarily denied this claim
after finding that it was based on the docunment cited above.
The court found that: AThere is no sworn testinony or evidence
that the person who Tim Curtis saw nmaking the slashing gesture
was a juror.(@ 1d.

On the other hand, as alleged in detail in the notion for

postconviction relief, at the tinme of the trial, juror Harold E
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Guil es and one Harold E. Guiles, Jr., presumably juror Cuiles

son, were both listed as residing at the same address; and that
fromthat tinme to the tine the notion was filed, one of them was
the owner of B also registered to that sane address B a Ford
Aerostar van. That is enough to raise a serious question about
whet her M. CGuiles was in fact the juror that Curtis clainmed he
saw.

The court:=s summary denial of this claimwas contrary to
the basic rule that a defendant is entitled to an evidentiary
hearing unless the allegations are conclusively refuted by the
record. Freeman v. State, 761 So.2d 1055, 1061 (Fl a.2000). The
al |l egations are based on numerous docunents and interviews, one
of them vi deotaped. The fact that Curtis invoked his privilege
against self incrimnation did nothing to refute the allegations
on the record; if anything it did the opposite. It did close
down one avenue of postconviction investigation, thereby |ending
more urgency to Greenss notion to interview at |least M. Quiles.
The court erred in denying Geens:s notion to interview jurors

A notion to interview jurors, and M. Guiles Jr., was filed
cont enpor aneously with the notion for postconviction relief.
The court erred in denying that notion.™ By invoking his right

to remain silent, TimCurtis closed down further investigation

Bt was nooted by the summary denial of clains relating
to juror m sconduct.
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into allegations regarding the throat slashing gesture and
whet her he or the juror were less than truthful about 1it.
Florida Rule of Professional Conduct 4-3.5(d)(4), generally
prohi bits postconviction juror interviews, provides a nmechanism
for defendants to interview jurors when there are good faith
grounds for a challenge. "The provisions of this rule do not
prohibit a lawer from comruni cating with menbers of the venire
or jurors in the course of official proceedings or as authorized
by court rule or witten order of the court."” Suggs v. State,
923 So.2d 419 (Fla. 2005).

The test established by this Court is that the noving party
must make sworn allegations that, if true, would require a new
trial. Johnson v. State, 804 So.2d 1218 (Fla. 2001); Suggs.
The court denied Claim| because, wi thout Curtis: testinony, the
court found the claimto be too speculative. However, the court
went on to address the nerits of the claim assum ng arguendo
that the person who nade the slashing gesture was a juror and
the gesture neant that the juror believed the Defendant to be
guilty. It is asserted here that the court was required to
conduct that additional inquiry because the facts alleged in
Claiml, if true, would require a new trial pursuant to Johnson,
and the court would therefore have erred by denying the notion
to interview jurors.

Cenerally, the court found that the slashing gesture was an
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expression of the juror:s nental processes and that any of the
juror=s potential testinony would address only matters inhering
in the verdict, citing, inter alia, Devoney v. State, 717 So.2d
501 (Fla. 1998). However, Deceptive answers to the judge's
questions about the vehicle owned or driven constituted overt
m sconduct, and show consciousness of wongdoing. Fl ori da
Standard Jury Instructions in Crimnal Cases, 1.01 (Pretrial

| nstructions) states: "You should not form any definite or
fixed opinion on the nerits of the case until you have heard all
t he evidence, the argunment of the |awyers and the instructions
on the law by the judge . . . . During the course of the tria

the court nmay take recesses, during which you will be permtted
to separate and go about your personal affairs. During these
recesses you will not discuss the case with anyone nor permt
anyone to say anything to you or in your presence about the
case." Deciding the case -- and the penalty (before there was
even a verdict of guilt) -- prematurely, is m sconduct. Scott
v. State, 619 So.2d 508, 509 (Fla. 3rd DCA 1993) (labeling
premature deliberations, in the form of jury coments, as
i nproper); Brooks v. Herndon Ambul ance Service, 510 So.2d 1220,
1221 (Fla. 5th DCA 1987) (finding premature jury discussions to
be inproper). Whether or not deliberations were undertaken
prematurely is an appropriate subject of judicial inquiry. The

timng of deliberations does not inhere in the verdict. Johnson
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v. State, 696 So.2d 317, 323 (Fla.1997). "[Plotentially harnful
m sconduct is presunptively prejudicial”. Russ v. State, 95
So. 2d 594, 599 (Fla. 1957); Amazon v. State, 487 So.2d 8, 11-12
(Fla. 1986); Wllianms v. State, 793 So.2d 1104 (Fla. App. 1
Dist. Aug 30, 2001)(Affidavits alleging that two jurors
di scussed defendant's case during trial and expressed an opinion
as to guilt before the close of the evidence . . . precluded
sunmary di sm ssal of postconviction relief nmotion, even though
the affidavits did not allege that the jurors relied on outside
information in comng to their opinion, that the jury had any
opportunity to gather information outside of the record, or that
the jurors lied or provided inconplete information during voir
dire). The court erred by summarily denying relief.

CLAI MS ASSERTED TO PRESERVE REVI EW

ARGUMENT XI

THE RULES PROCHI Bl TI NG MR. GREEN' S LAWERS FROM | NTERVI EW NG
JURORS ARE UNCONSTI TUTI ONAL.

ARGUMENT XI |
THE FLORIDA DEATH  SENTENCI NG STATUTE AS APPLIED IS
UNCONSTI TUTI ONAL  UNDER THE SI XTH, EIGHTH, AND FOURTEENTH
AMENDVENTS OF THE UNI TED STATES CONSTI TUTI ON AS CONSTRUED BY THE
UNI TED STATES SUPREME COURT IN RI NG V. ARI ZONA.

ARGUMENT XI | |

THE PENALTY PHASE JURY | NSTRUCTI ONS UNCONSTI TUTI ONALLY SHI FTED
THE BURDEN TO MR. GREEN TO PROVE THAT DEATH WAS | NAPPROPRI ATE.
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