I N THE SUPREME COURT OF FLORI DA

EDDI E JUNI OR BI GHAM
Appel | ant,
V. CASE NO. SC05- 245

STATE OF FLORI DA,

N N N N N N N N N

Appel | ee.

I NIl TI AL BRI EF OF APPELLANT

On Appeal fromthe Circuit Court of the
Ni neteenth Judicial Circuit

CAREY HAUGHWOUT
Publ i ¢ Def ender

JEFFREY L. ANDERSON

Assi st ant Publ i c Defender

Fifteenth Judicial Circuit of Florida
Fl ori da Bar No. 374407

Attorney for Eddie Junior Bigham

421 Third Street

West Pal m Beach, Florida 33401

appeal s@dl15. state.fl. us

(561) 355-7600; 624-6560



TABLE OF CONTENTS

CONTENTS PAGE

TABLE OF CONTENTS . ... e e [

AUTHORI TIES CITED . . ... e e e Vi

PRELI M NARY STATEMENT . . . .. e 1

STATEMENT OF THE CASE . . . . . e e e e 1

STATEMENT OF THE FACTS . . . . e e e 2
ARGUMENT

GUI LT PHASE | SSUES

PO NT |

THE TRI AL COURT ERRED | N DENYI NG APPELLANT' S MOTI ON FOR JUDGVENT
OF ACQUI TTAL WHERE THE EVI DENCE WAS COMPLETELY CI RCUMSTANTI AL

AND FAILED TO PROVE | DENTI TY. ... .. e 19
PO NT I

THE EVI DENCE WAS | NSUFFI CI ENT TO PROVE THE ESSENTI AL ELEMENT OF

PREMEDI TATI ON. . .o e e e e 25
PO NT |11

THE TRI AL COURT ERRED | N DENYlI NG APPELLANT' S MOTI ON TO DI SM SS

JUROR NEESE. . ... . 29
PO NT IV

THE TRI AL COURT ERRED IN ALLOW NG STATE W TNESSES TO TESTI FY

ABOUT STAIN PATTERN | NTERPRETATION. . ....... ... . ... . . ... ... 34
PO NT V

THE TRI AL COURT ERRED | N ALLON NG A STATE W TNESS TO SPECULLATE,
BASED ON HI S EARLI ER SPECULATI ON THAT MJLTI PLE STAINS ON THE T-
SH RT OF LULU WERE THE RESULT OF A SINGLE WPE, THAT THE
MULTI PLE STAINS WERE THE RESULT OF A HYPOTHESI S CALLED THE
“PLUNGER OR PI STON EFFECT. " . ... e 35



PO NT VI
THE TRI AL COURT ERRED | N OVERRULI NG APPELLANT’ S MOTI ON TO STR KE
THE PROSECUTOR S ARGUMENT THAT APPELLANT SEXUALLY ASSAULTED
LOURDES CAVAZOS A. K. A, LULU. ... .. . 38
PO NT VI I
THE TRI AL COURT ERRED | N PROHI Bl TI NG APPELLANT FROM ARGUI NG TO
THE JURY THAT THE STATE DI D NOT PROVE THE CHARGES OF SEXUAL
BATTERY AND KI DNAPPI NG. . . ... . e e 41

PO NT VI 11

THE TRI AL COURT ERRED | N OVRRULI NG APPELLANT’ S OBJECTI ONS TO THE
PROSECUTOR | NFORM NG THE JURY THAT THE STATE DOES NOT SEEK DEATH

I N OTHER MURDER CASES. . ... .. . . . . e 43
PO NT I X

THE TRI AL COURT ERRED I N OVERRULI NG APPELLANT’ S OBJECI TON AND

ALLOW NG THE STATE TO ARGUE FACTS NOT IN EVIDENCE. ......... 45
PO NT X

THE TRI AL COURT ERRED | N CONDUCTI NG PRETRI AL CONFERENCES | N

APPELLANT" S ABSENCE. . . . . . . . e e 46
PO NT XI

THE TRI AL COURT ERRED | N OVERRULI NG APPELLANT’ S OBJECTION TO
OLIVIA CAVAZO S TESTI MONY THAT SHE WoULD HAVE HEARD JOSE
GUI LLERMO A. K. A, OSCAR | F HE HAD LEFT THE HOUSE. ........... 49

PO NT XI |
THE TRI AL COURT ERRED I N OVERRULI NG APPELLANT' S OBJECTI ON AND
ADM TTI NG HEARSAY STATEMENTS THAT JOSE GUI LLERMO AND OLI VI A
CAVAZCS HAD | DENTI FI ED FLI P FLOPS THAT WERE FOUND NEAR THE SCENE
WHERE THE BODY WAS FOUND. . ... ... e e 52

PO NT XI 11

THE TRI AL COURT ERRED | N OVERRULI NG APPELLANT’ S OBJECTI ON AND
PERM TTI NG | NVESTI GATOR HAMRI CK TO TESTI FY THAT, AFTER SPEAKI NG



W TH | NDI VI DUALS, THE | NFORMATI ON THAT LULU WAS IN A WHI TE JEEP

W TH SEVERAL MEN WAS REFUTED. .......... ... .. . ... .. . ... . ... 53
PO NT XIV

THE TRI AL COURT ERRED | N GRANTI NG THE STATE' S CAUSE CHALLENGE TO

POTENTI AL JUROR MORRI SON OVER APPELLANT’ S OBJECTION. ....... 54
PO NT XV

THE TRIAL COURT ERRED |IN DENYING APPELLANT'S MOTION TO
SUPPRESS. 58

PO NT XVI
APPELLANT WAS DENI ED DUE PROCESS AND A FAIR TRI AL BY SEPARATI ON
OF THE JURORS DURI NG DELI BERATIONS. . ........ ... ... . ... . . .... 61
PO NT XVI |

THE TRIAL COURT'S | NSTRUCTI ON ON PREMEDI TATI ON WAS HARMFUL
REVERSI BLE ERROR. . . . ... e e e 64

PENALTY | SSUES

PO NT XVI 1|

APPELLANT WAS DENI ED HI'S RIGHT TO A RELI ABLE CAPI TAL SENTENCI NG
AND DUE PROCESS BY THE FAI LURE TO | NSTRUCT THAT THE FACTFI NDER
MUST DETERM NE BEYOND A REASONABLE DOUBT THAT THE AGGRAVATI NG
Cl RCUMSTANCES OUTWEI GH THE M Tl GATI NG Cl RCUMSTANCES. ....... 68

PO NT XI X

| NSTRUCTI NG THE JURY TO DETERM NE WHETHER SUFFI Cl ENT M TI GATI NG
Cl RCUMSTANCES EXI ST THAT OUTWEI GH AGGRAVATI NG CI RCUMSTANCES
PLACES A HI GHER BURDEN OF PERSUASI ON ON APPELLANT AND VI OLATES
THE EI GHTH AMENDMENT REQUI REMENT THAT DEATH BE THE APPROPRI ATE
PUNI SHVENT, FUNDAMENTAL FAI RNESS AND DUE PROCESS. .......... 72

PO NT XX

THE TRI AL COURT ERRED IN ALLOW NG THE STATE TO I NQUI RE | NTO
APPELLANT" S PRI OR CRI M NAL RECORD OVER APPELLANT’ S OBJECTI ON. 78



PO NT XXI

THE TRI AL COURT ERRED I N PERM TTI NG A STATE W TNESS TO TESTI FY

WHETHER CERTAIN FACTS WERE M TIGATING. ..................... 79
PO NT XXI |

WHETHER THE COURT ERRED IN FINDI NG THAT THE MJRDER WAS

ESPECI ALLY HEI NOUS, ATROCIOUS OR CRUEL. .................... 80
PO NT XXI 11|

THE JURY | NSTRUCTI ON STATI NG THAT THE JURY IS TO ONLY CONSI DER
M Tl GATI ON AFTER | T | S REASONABLY CONVI NCED OF I TS EXI STENCE | S
| MPROPER. . . 84

PO NT XXI V

THE SENTENCE OF DEATH MUST BE VACATED AND THE SENTENCE REDUCED
TO LIFE WHERE THE TRIAL COURT FAILED TO MAKE THE FI NDI NGS
REQUI RED FOR THE DEATH PENALTY. ... ... . . . i 86

PO NT XXV
THE TRIAL COURT ABUSED ITS DI SCRETION IN ARBITRARILY AND
CAPRI Cl QUSLY FI NDI NG BECAUSE APPELLANT HAS NOT ADJUSTED WELL TO
FREEDOM THE M Tl GATI NG CI RCUMSTANCE OF GOOD PRI SON ADJUSTMENT
DESERVES LESS VEI GHT. ... .. e e 88

PO NT XXVI

THE TRI AL COURT ABUSED I TS DI SCRETI ON | N ARBI TRARI LY UTI LI ZI NG
AN | MPROPER CONSI DERATION I N EVALUATING THE M Tl GATI NG

Cl RCUMSTANCE OF APPELLANT’ S CHI LDHOOD PROBLEMS. ............ 90
PO NT XXVI |

THE TRI AL COURT ERRED I N UTI LI ZI NG THE VI CTI M S CHARACTERI STI CS

AS A NON- STATUTORY AGGRAVATI NG CI RCUM- STANCE. .............. 92
PO NT XXVI I I

THE TRIAL COURT ERRED IN FAILING TO EXERCI SE DI SCRETION | N

EVALUATI NG M Tl GATI NG CI RCUMSTANCES. .. ........ . ... ... ... ... 94
PO NT XXI X

THE TRI AL COURT FAILED TO EXERCI SE | TS DI SCRETI ON I N WEI GHI NG



M TI GATI NG Cl RCUMSTANCES AGAI NST AGGRAVATI NG Cl RCUMSTANCES. 100
PO NT XXX

THE DEATH PENALTY |'S NOT PROPORTI ONALLY WARRANTED I N THI S CASE.
.......................................................... 101

PO NT XXXI

WHETHER FLORI DA’ S DEATH PENALTY STATUTE 1S UNCON- STI TUTI ONAL
UNDER RI NG v. ARI ZONA, 536 U.S. 584 (2002) OR FURMAN v. GECRA A,

408 U. S. 238, 313(1972). ... 106
CONCLUSI ON . .o e e e e e e 99
CERTI FI CATE OF SERVICE . .. ... . . . e 110
CERTI FI CATE OF FONT SIZE .. ... .. . . . 110



AUTHORI TI ES CI TED

CASES
PAGE( S)
Almeida v. State, 748 So. 2d 922, 943

(Fla. 1999) .. ... . . . . e e 93
Ault v. State, 866 So. 2d 674, 684

(Fla. 2003) . ... . e e 49
Ault v. State, No. SCO00-863 .. ..... .. ... 51

Bernal v. Lipp, 580 So. 2d 315
(Fla. 3d DCA 1991) .. ... .. . i i 28

Besaraba v. State, 656 So. 2d 441, 446
(Fla. 1995) . ... .. . . 93

Borjas v. State, 790 So.2d 1114, 1115
(Fla. 4" DCA 2001) ... .., 97

Bott oson v. Mbore, 833 So.2d 693
(Fla. 2002) .. ... e e e 98

Bottoson v. State, 833 So. 2d 693
(2002) . . 50

Boyd v. State, 910 So. 2d 167
(Fla. 2005) .. ... . 82

Brooks v. State, 762 So. 2d 879
(Fla. 2000) .. ... e e e e 40

Bryan v. State, 533 So. 2d 744, 749
(Fla. 1988) .. ... e 86

Buckner v. State, 714 So. 2d 384, 390
(Fla. 1998) .. ..ttt 51

Bundy v. State, 471 So. 2d 9
(Fla. 1985) . ...ttt 73

Butler v. State, 676 So. 2d 1034
(Fla. 1st DCA 1996) ......... ... 43

Canete v. State, 30 Fla. L. Wekly D1387
(Fla. 4'"" DCA June 1, 2005).........ouviiuinnnn.. 54

Vi



Carolina Portland Cenent Co. v. Baungartner, 99 Fla. 987,

128 So. 241, 247 (1930) ....... . 86
Castillo v. State, 705 So. 2d 1037
(Fla. 3d DCA 1998) .. ... ... . .. it 25

Chandl er v. State, 442 So. 2d 171, 173-74
(Fla. 1983) ... ... e e i 49

Chaudoin v. State, 362 So. 2d 398, 402
(Fla. 2d DCA 1978) .. ... e e i 18

Cherry v. State, 781 So.2d 1040, 1055
(FIa.2000) .. ... e e e 75

Chester v. State, 737 So. 2d 557
(Fla. 3" DCA 1999) . ... .., 27

Clark v. State, 443 So. 2d 973, 976
(Fla. 1983), cert. denied,
467 U.S. 1210 (1984) ... .. i 74

Cole v. State, 356 So. 2d 1307
(Fla. 2d DCA 1978) .. ... ... i 35, 37

Coney v. State, 653 So. 2d 1009
(Fla. 1995) . ... e 42

Cook v. State, 896 So. 2d 885
(Fla. 4" DCA 2005) ... ... .. . 54

Coolen v. State, 696 So. 2d 738, 741
(Fla. 1997) .. .. . . e e e 23

Cooper v. Dugger, 526 So. 2d 900
(Fla. 1988) ... ... .. e i 81

Cooper v. State, 739 So. 2d 82, 85
(Fla. 1999) .. ... . . . . e e 93

Courson v. State, 414 So. 2d 207
(Fla. 3d DCA 1982) ...... .. i 41

Cox v. State, 555 So. 2d 352
(Fla. 1989) ... ... . . e 18

Crook v. State, 30 Fla. L. Weekly S560
(Fla. July 5, 2005) ......... ... . .. .. 93, 96

Vi



Davis v. State, 90 So. 2d 629

(Fla. 1956) ... ... . . e e
De La Rosa v. Zequeira, 659 So.2d 239
(Fla.1995) . ..ttt e 27,
DeAngel o v. State, 616 So. 2d 440 , 442-43
(Fla. 1993) ... .. e e e 73,

Deck v. M ssouri, 544 U.S. _
(2005) . ..

Di xon v. State, 283 So. 2d 1
(Fla. 1973) ... . . e e

Dooley v. State, 743 So. 2d 65, 68
(Fla. 4" DCA 1999) . ... ..,

Elamv. State, 636 So. 2d 1312, 1314-15
(Fla. 1994) . ... .. . . e

El |l edge v. State, 346 So. 2d 998, 1003
(FLa. 1977) .o 85,

Fassi v. State, 591 So.2d 977, 978
(Fla. 5'™W DCA 1991)....... ... 31

Ferrell v. State, 653 So. 2d 367
(Fla. 1995) ... .. . .. e

Fitzpatrick v. State, 527 So. 2d 809, 811
(Fla. 1988. ... ... . e e

Ford v. State, 802 So. 2d 1121, 1133
(Fla. 2001) . ... .. e e e e

Francis v. State, 413 So. 2d 1175
(Fla. 1982) .. ... . . . e

Frank v. State, 163 So. 223,
121 Fla. 53, 55-56 (Fla. 1935)..................

Furman v. CGeorgia, 408 U.S. 238, 306,
92 S.Ct. 2726, 33 L.Ed.2d 346
(1972) . . 63,

Geralds v. State, 601 So. 2d 1157
(Fla. 1992) ... .. . . . i




Gore v. State, 719 So. 2d 1197, 1200
(Fla. 1998) ........ ... . . . ... . ... 35, 37,

Gray v. M ssissippi, 481 U S. 648, 658
(1987) . .o

G een v. State, 715 So. 2d 940

(Fla. 1998) ...... . . . i
G egg v. Georgia, 428 U. S. 153, 196-97

(1976) . .o

Gustine v. State, 86 Fla. 24,
97 So. 207 (1923) ... . . . .

Hall v. State, 90 Fla. 719, 720,
107 So. 246, 247 (1925) ........ ... . ... ... ...

Hazel wood v. State, 658 So. 2d 1241
(Fla. 4th DCA 1995) . ..... ... . .. . .. ...

Henry v. State, 651 So. 2d 1267
(Fla. 4th DCA 1995) ...... ... . . . .. .. ...

Hi t chcock v. Dugger, 481 U.S. 393
(1987) . .o 78,

Hi tchcock v. State, 432 So. 2d 42, 44
(Fla. 1983) .. ... . . i

Hoefert v. State, 617 So. 2d 1046
(Fla. 1993) .. ... . . e

Holton v. State, 573 So. 2d 284, 289
(Fla. 1990) ....... .. i

In re Wnship, 397 U S. 358, 364
(1970) . ..

Janes v. State, 717 So. 2d 1086
(Fla. 5" DCA 1998). ... ...

Johnston v. State, 863 So. 2d 271, 278
(Fla. 2003) ......... . 31, 33,

Jones v. State, 790 So. 2d 1194, 1196
(Fla. 1% DCA 2001) .. ... ...

39, 40



Jurek v. Texas, 428 U.S. 262, 276
(1976) . .

Kanpff v. State, 371 So. 2d 1007
(Fla. 1979) ... .. . . e

Kearse v. State, 770 So. 2d 1119, 1133
(Fla. 2000) . ...... . e e 80,

King v. State, 514 So. 2d 354

(Fla. 1987) ... .. e e e e
Kirkland v. State, 684 So. 2d 732, 735

(Fla. 1996) ....... . . . . . . i 24,

Kni ght v. State, 746 So.2d 423, 435-36
(Fla.1998) . ... .

Lavin v. State, 754 So. 2d 784
(Fla. 3d DCA 2000) .. ... ... i

Lockett v. OCOhio, 438 U S. 586
(1978) . .

Loftin v. WIlson, 67 So. 2d 185, 192
(Fla. 1953) .. ... . .

Long v. State, 689 So. 2d 1055, 1058
(Fla. 1997) ... . . . . e e e e

Lowenfield v. Phelps, 484 U S. 231, 245
(1988) . .

Martinez v. State, 761 So. 2d 1074, 1079
(Fla. 2000) .. ... e e e e

Mayo v. State, 71 So. 2d 899
(Fla. 1954) ...

McArthur v. State, 351 So. 2d 972
(Fla. 1977) ... e e e

McCutchen v. State, 96 So. 2d 152
(Fla. 1957) .. .. . . . e 59,

McKi nney v. State, 579 So. 2d 80, 81
(Fla. 1991) ... .. . . . e e e e




M kenas v. State, 367 So. 2d 606
(Fla. 10978) ...ttt e 71

MIller v. State, 373 So. 2d 882
(Fla. 1979) .. ... e e 71

Mtchell v. State, 458 So. 2d 819
(Fla. 1% DCA 1984) ... .. ..t 28

Mut cherson v. State, 696 So. 2d 420, 422
(Fla. 2d DCA 1997) .. ... . e e 20

Nar done v. State, 798 So. 2d 870, 874
(Fla. 4™ DCA 2001). .. ..., passi m

Parce v. Byrd, 533 So. 2d 812
(Fla. 5th DCA) rev. denied,
542 So. 2d 988 (Fla. 1989)...................... 86

Pearcy v. Mchigan, Mut. Life Ins. Co., 12 N. E. 98, 99
(Ind. 1887) .. .. 29

Penry v. Lynaugh, 109 S.Ct. 2934
(1989) . . 78

People v. Hi |l nman, 295 P. 2d 939
(Cal. App. 1956) ... ... . 59

Peopl e v. Young, 814 P.2d 834
(Colo. 1991) ... ... . . . e 66

Phil nore v. State, 820 So. 2d 919, 926
(Fla. 2002) .. ... e e e e 23

Poneranz v. State, 703 So. 2d 465
(Fla. 1997) .. .. . . e e 43

Pope v. State, 441 So. 2d 1073
(Fla. 1984) .. ... . . . e e e 78

Price v. State, 816 So. 2d 738
(Fla. 3d DCA 2002) ........ i it 35

Proffitt v. Florida, 428 U S. 242, 250 & 252-53
(1976) - o et e e e e 93

Rai nes v. State, 65 So. 2d 558
(Fla. 1953) ... .. e e e 56

Xi



Reed v. State, 333 So. 2d 524

(Fla. 1% DCA 1976) .. ...ttt e 40
Renbert v. State, 445 So. 2d 337, 340

(Fla. 1989) .. ... . . . i 79
Ri chardson v. State, 604 So. 2d 1107, 1109

(Fla. 1992) ... .. . . . e e 75
Riley v. State, 560 So. 2d 279

(Fla. 3d DCA 1990) .. ... ... . it 40
Riley v. Wainwight, 517 So. 2d 656

(Fla. 1987) ... . e e 90
Ring v. Arizona, 536 U S. 584

(2002) . .. 96, 97
Roberts v. State, 874 So. 2d 1225

(Fla. 4" DCA 2004) ... ..., 52, 54

Robertson v. State, 611 So. 2d 1228
(Fla. 1993) . ... i e 74

Ruth v. State, 610 So. 2d 9
(Fla. 2d DCA 1992) .. ... ... ... . ... 31, 34

Screws v. United States, 325 U.S. 91, 4107,
65 S.Ct. 1031, 89 L.Ed. 1495
(1945) . o o 61

Ski pper v. North Carolina, 476 U S. 1
(1986) . ... 91

Ski pper v. South Carolina, 106 S.Ct. 1669, 1671
(1986) . .t 81

Smth v. Massachusetts, 125 S.Ct. 1129
(2005) . .. 35

Smth v. State, 537 So. 2d 982
(Fla. 1989) ... .t 77

Snyder v. Massachusetts, 291 U.S. 97,
54 S.Ct. 330, 78 L.Ed. 674
(1934) . . e 42

Sochor v. Florida, 112 S.Ct. 2114, 2121

Xi i



(1992) . ottt 75

Songer v. State, 544 So. 2d 1010, 1011

(Fla. 1989) .. ... . . e e e e 93
State v. Biegenwald, 106 N.J. 13,

524 A.2d 130 (N.J. 1987) ... .. 67
State v. Bingham 699 P.2d 262

(Wash. App. 1985) ... . . . e 24
State v. Bol ender, 503 So. 2d 1247, 1249

(Fla. 1987) ... . . . e e e e 86
State v. DiGuilio, 491 So. 2d 1129, 1139

(Fla. 1986) ........ . . . i 36, 46
State v. Di xon, 283 So. 2d 1

(Fla. 1973) ... e e e 88
State v. Kleypas, 272 Kan. 894,

40 P.3d 139 (Kan. 2001) .......... ... ... 68

State v. Marsh, 278 Kan. 520,
102 P.3d 445 (Kan. 2004) ........... .. .. .. ..., 68

State v. Rizo, 833 A 2d 363
(Conn. 2003) .. ... 64

State v. Whod, 648 P.2d 71
(Utah 1981), cert. denied,
459 U.S. 980 (1982) ... ... i 63

Sumer v. Shuman, 483 U. S. 66, 72,
107 S.Ct. 2716, 97 L.Ed.2d 56
(1987) . .o 63

Taylor v. State, 601 So. 2d 1304, 1305
(Fla. 4" DCA 1992) . ... ., 48

Terry v. State, 668 So. 2d 954
(Fla. 1996) ....... ... . i 79, 92

Thomason v. State, 594 So. 2d 310, 317
(Fla. 4th DCA 1992) quashed 620 So. 2d 1234
(Fla. 1993) ... . . . e e 87

Xiii



Thonmpson v. Dugger, 515 So. 2d 173
(Fla. 1987) ... .. . e e e 90

Thonmpson v. State. 565 So. 2d 1311, 1318
(Fla. 1990) .. ... .. e e 51

Trotter v. State, 576 So.2d 691, 694
(Fla. 1990) .. ... . i 97

Turner v. State, 530 So. 2d 45, 49
(Fla. 1987) ...ttt e 43

United States v. Petrosian, 126 F. 3d 1232, 1233 n.1
(9'" Cir. 1997), cert. denied, 522 U S. 138,
118 S.Ct. 1101, 140 L. Ed.2d 156
(1998) . .. 58

v. Maryl and, 486 U S. 367
(1988) ..o 78

Van Note v. State, 366 So. 2d 78, 80
(Fla. 4™ DCA 1978) ... . .t 54

Van Royal v. State, 497 So. 2d 625
(Fla. 1986) ... ... e e e 88

West v. State, 876 So. 2d 614
(Fla. 4™ DCA 2004) ... ... 54

Wlliams v. State, 143 So. 2d 484
(Fla. 1962) ... ... .. e e i e 18

Wlson v. State, 493 So. 2d 1019, 1021
(Fla. 1986) ... ... . e e 23

Wbodson v. North Carolina, 428 U.S. 280, 305,
96 S.Ct. 2978, 49 L.Ed.2d 944
(1976) . . 62

Yohn v. State, 476 So. 2d 123, 127
(Fla. 1985) . ... .. . e e e 77

Zakrzewski v. State, 717 So. 2d 488, 493
(Fla. 1999) .. ..t 74

UNI TED STATES CONSTI TUTI ON

Xi Vv



Fi fth Amendnent
Si xt h Anendnent
Ei ght h Amendnent
Fourt eent h Anendnent

FLORI DA

CONSTI TUTI ON

Article
Article
Article
Article
Article
Article

FLORI DA

|, Section 2 ...... ... . . .. ...
I, Section 3 ...... .. . . . . . . ...
I, Section 9 ....... ... . . . . .. . . . . ...
|, Section 16 ............. .. ... ... ...
|, Section 17 ..... ... . ... ..
|, Section 22 ... ... .. . . . ..

STATUTES

Section
Section
Section
Section
Section
Section

FLORI DA

90.801(1)(C) + v e
775.082(1) oot
782.04(1) (@)1 (1997) ..o,
921. 001( 1) oo oo
921. 141(3) + ot
921. 141(3) (K) (1) (M) v v

RULES OF CRI M NAL PROCEDURE

Rul e 3.180
Rul e 3.180(a) (3)
Rul e 3.370(c)

XV

3333

333333



PRELI M NARY STATEMENT

Appel | ant was the defendant and Appellee the prosecution in
the Crimnal Division of the Circuit Court of the Ni neteenth
Judicial Circuit, In and For St. Lucie County. The parties
will be referred to as they appear before this Court.

The synmbol “R" will denote the Record on Appeal (Vol

1-3),

The synmbol “T” will denote the Trial Transcripts (Vol.
4-22),

The synbol “ST" will denote the Suppl enent al

Transcri pt,
The synmbol “SR’” will denote the Suppl emental Record,

The synmbol “A” will denote the Appendix to this
brief.

STATEMENT OF THE CASE

On July 28, 2004, Appellant was charged by indictnent with
murder in the first degree, kidnapping, and sexual battery R3-4
Jury sel ection began on Novenmber 1, 2004 T86, 100. At the cl ose
of the state’s case Appellant noved for judgnents of acquittal
T1258-1266. Appellant’s notions as to Count Il (Kkidnapping) and
Count 111 (sexual battery) were granted T1265; R373. Appellant’s
motion for judgnent of acquittal as to nmurder in the first
degree was denied T1273. Appellant was found guilty of nurder
in the first degree R437, 376.

The jury’s recomrendation was 12-0 for the death penalty

R377. On January 11, 2005, the trial court sentenced Appell ant



to death R437,447. A tinely notice of appeal was filed R450.

Thi s appeal foll ows.

STATEMENT OF THE FACTS

Dennis Lewis testified that he went into the woods on his
way to work T791. Lewis noticed a girl laying dead in the woods
T792. Lewis called the police at 7:30 a.m T792. Lewi s knew
that there was sonme belief that he had sonething to do with the
dead girl T805.

Sergeant Antonio Hurtado of the Fort Pierce Police
Department testified that on May 24, 2003, he was di spatched at
6:30 a.m to the intersection of 26'" Street and Avenue D in Fort
Pierce T775-777. The crime scene was a wooded area T785. The
body of a woman was found 40 feet off the road T788.

Tommy Garrason of the Fort Pierce Police Departnent arrived
at 26'" Street and Avenue D at approximately 7:45 am T860. The
body was 20 to 25 yards in the woods T847. One could not see
the body from the roadway T874. The area was covered by
Australian pine needles T812. There was a disturbed area in the
pi ne needles T813. A flip-flop was found in the road T813. A
femal e was found |lying on her back T814. She was nude except
for a bra which was rolled up over her breasts T814,826. A pair
of jeans shorts was neatly placed on top of her upper torso and

a T-shirt was laid across her |ower torso T814. There appeared



to be dirt on the shorts T846. When she was rolled over there
wer e pine needles on her back but there was no dirt T827. Bl ack
panties were found on the body T846. Five hairs were collected
fromthe body T851,860. The hairs were under the clothing that
was laid on the body T865. A black condom was found still
inside the rectum T828. An condom wr apper was found 1 foot from
the street T871. A piece of paper with the name Donna and a
phone nunmber was found at the scene T860-61. A fairly new
fingerprint was found on the paper T861. Garrason never checked
t he phone nunmber T870.

The state and defense stipulated that the victimwas Lourdes
Cavazos- Bl andin T1198. She was al so known as Lulu T897.1

Earl Ritzline testified he is a crimnalist at the Indian
River Crime Laboratory T1060. Ritzline exam ned various itens
for DNA in this case. Sem nal fluid of the husband of the
victim Jose Guillerno, a/k/a Oscar,® was found on the outside of
t he condom T1114, on the panties of the victim T1143, and on the
white T-shirt T1143. The two semnal fluid stains on the T-
shirt came from Oscar and nobody else T1119,1120. Oscar’s DNA
was al so found underneath the victims fingernail T1141.

Appel lant’s DNA for semnal fluid was found on the outside

1 Since the victim was nost often referred to as Lulu

during trial, Appellant will refer to her as Lulu.

2 Since the husband was nost often referred to as Oscar

during trial, Appellant will refer to himas Oscar.
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and inside of the condom on the white T-shirt, and on the short
pocket lining T1142-43,1149, 1111. Appel lant’s DNA was found
underneath the victims fingernail T1141. One hair matching
Appel l ant was found on the victim T1143,1132. Two bl oodst ai ns
of Appellant were found on the white T-shirt T1143. One bl ood
stain was found on the shorts T1143.

Ritzline testified he could not tell the chronol ogy of the
stains or cells T1150,1165. Ritzline could not tell if the DNA
from Appel | ant or the husband came first T1150. Ritzline could
not say if Oscar had sex with Lulu before or after Appell ant
T1168-69.

There is nothing to contradict anal sex between Oscar and Lulu
T1169.

Ritzline testified that the victinm s bl ood stains were found
on her white T-shirt and on her shorts T1143,1137. The bl ood
from the victim could be from a variety of sources T1152.
Ritzline could not tell if it came from a scrape on the
forehead, nenstruation, bleeding of the guns, or sonething el se
T1152.

The victims T-shirt also contained fecal stains in addition
to the senmen and bl ood T1079. The stain on the T-shirt was
consistent with sone type of w ping T1118. It was consistent
with the wi ping off of an erect penis T1118. Part of the w pe

seens only consistent with Gscar the husband T1119. O her parts



of the wi pe were consistent with either the husband or Appell ant
T1110.

The bl ack panties had evidence of urination T1099. It was
not full wurination but it was nore than just a dribble T1099.
Ritzline could not tell if the urine stain was pre- or post-
nmortem T1156. It is typical after death to have urination
T1157.

Sperm DNA will last for one or two hours inside the ana
cavity T1104. Sperm will [|ast several hours in the vagina
T1105.

A vagi nal swab had a m xture of 2 DNAs from 2 individuals

T1127. The vagi nal swab contained nothing from Oscar T1154.

The profile of a hair matched Appellant T1132. Five hairs
found on Lulu had features not present in the her hair T1132.
Ritzline could not elimnate anyone other than Lulu as the
source for the 4 hairs T1157-58. The hairs could have conme from
the shorts or shirt when they were pulled up T1158. O her hairs
on the clothing were never tested T1159.

No bl ood was found on the condom T1153. The outside of the
condom had the DNA of Oscar and Appellant T1149. The vagi na
swab contai ned nothing from Oscar T1154.

Oscar having had anal sex with Lulu could explain his senen

on the exterior of the condom T1168. There is nothing to



contradi ct anal sex between Oscar and Lulu T1169. Ritzline
testified that the evidence is consistent wth Appellant wearing
a condom and having anal sex with Lulu when he w thdraws the
condom stays inside Lulu and | ater Oscar had anal sex with Lulu
and partially ejaculates in her anal cavity T1171. This woul d
explain Oscar’s senen on the exterior of the condom T1171. The
physi cal evidence did not contradict that scenario T1171.
Ritzline could not elimnate Oscar as the source of the 4 hairs
left on the body T1176.

Ritzline testified that he could not tell whose nenber had
been wi ped on the Tshirt T1174. There was no evidence of
anyt hi ng other than consensual sex T1178-79. The clothing itens
contained no evidence of wunusual cuts, tears, or stretching
T1179. Ritzline testified that because “such a small quantity”
of bl ood was on the clothing he could not indicate if there was
a struggle T1186. There was no indication Lulu scratched while
fighting someone off T1163. |If Lulu was alive with the condom
in her rectumthere would be no reason for there to be any feca
matter in her panties T1187.

Ritzline had no opinion on the scenario of the condom |l eft
in the anus T1181. The condom could have been partially
expel led fromthe anal cavity when natural bodily functions shut
down T1186.

Deputy Medical Examner Dr. Charles Diggs testified he



perfornmed the autopsy on Lourdes Cavazos a/k/a Lulu on May 24,
2003 T1221. Dr. Diggs concluded that the cause of death was
manual strangul ation T1174,1143. There were fine pinpoint
henmorrhages inside the whites of her eyes which occurs when one
is strangled T1222. There was also soft tissue damage in the
form of bruising to the nuscles of the neck T1223-24. The
thyroid cartilage and hyoid bone are often broken during
strangul ation T1223. This did not occur here T1223-24. There
was no handprint on the skin T1225. One could not tell if she
was strangled fromthe front or the back T1225. The cl osed end
of the condom was found inside the anal cavity T1231. Dr. Diggs
could not tell where the condom was just prior to death T1250.
Gases coul d have rel eased the condom from the body T1251. The
act of death itself could have pushed the condom outside the
anal cavity T1253. It is mere speculation as to how the condom
got to the opening T1254. Any nunmber of things could have
happened T1254. It is also speculation whether Lulu urinated at
the tinme of her death T1252.

Dr. Diggs testified that there was nothing to indicate a
struggle T1250. There was no trauma to the body that would
indicate a struggle T1250. There was no road rash on the feet
T1250. Dr. Diggs |ooked for evidence of forced sexual activity
but there was none T1249. There was no tearing to the

fingernails T1249. There was no indication of trauma to the



rectal or vaginal areas T1249. There was a small superfici al
abrasion on her face with a small anount of blood but it was not
significant T1227. The abrasion could have been caused by
wal ki ng through a wooded area T1248. Lul u appeared to be in
good shape and was 5 1” and 150 pounds T1226, 1221. A ball park
figure for the time of death mght be 1 or 2 in the norning
T1234.

Jose Guillerm al/k/a Oscar testified he was married to Lulu
T879. GOscar testified that when he came home fromwork Lulu was
at home T880. Oscar and Lulu went to bed at 10:30 p.m T881.
They had vagi nal sex T883. Oscar never had anal sex with his
w fe T883, 890. Oscar next woke up at 6:30 a.m T883. He was
not worried she was not there because she would sonetinmes | eave
and say she would be right back but would not cone back T884.
Oscar and his wife tal ked about her leaving |ike that T885
Oscar said if she continued to do that they woul d separate T885.
Oscar testified his wife went out many tines at night T892. He
did not know she was going out with other nmen T893.

Oivia Cavazos testified that she was Lourdes Cavazos’
not her T894. Cavazos was not sure if her daughter had a drug
probl em T896. Cavazos slept on a couch near the door T898.
Everyone went to bed T902. Cavazos woke up later and saw
Lourdes (a/k/a Lulu) calling a taxi T903. Lulu asked for npney

T903. Cavazos gave her $7.00 T903. That was the last tine



Cavazos saw her daughter T904. Cavazos fell asleep after giving
her daughter noney T918. Cavazos never saw a taxi arrive T904.

Cavazos woke up early when Oscar had gone into the bathroom
T904. Oscar said Lulu would be back T906. Oscar left at 7:30
a.m T906. Cavazos thought Oscar was going to get barbecue
because he al ways gets barbecue in the norning T906. I nstead,
Oscar went to Ponchos T906.

WIlliamHall of the Fort Pierce Police Departnent testified
that he received information that Lulu had been with at |east 3
other nmen that night T993. Hall also received information that
she may have been in a white Jeep with other individuals T993.
The informati on about her entering a car was refuted T995.

Jeff Hanrick, an investigator for the State Attorney’s
O fice, testified that individuals who Jermaine Thomas had
identified as being with Lulu that night indicated that they
were not with her T1000-1001.

A taped statenent given by Appellant was played to the jury
T1003-1047. Appellant stated that he had sex with her twce -
once at Lightning’'s house and later in the bushes T1029.
Appel | ant di d not know what was going on and nmay have penetrated
her in the rectum T1031, 1017. Appellant stated that he was with
a guy nanmed Lightning and another femal e T1005. She wal ked up
T1006. The four of them went into a house and drank beer T1005-

6. One the way to the house she talked about getting high



T1019. She told Lightning that she wanted to get high T1006.
Appel I ant had $15 T1006. She said she was willing to do sone
stuff T1006. Appellant had she went in the bathroom and had sex
T1006. Appellant gave her $10 T1006. She left T1007.

Approximately 45 nminutes |ater Appellant left the house
T1007. Appellant saw her up the street T1040. She approached
him T1041. They had sex in the bushes T1025, 1027, 10209.
Appel l ant used a condom T1029. Appellant was not in the woods
with her T1020. Appel | ant was unsure about what type of sex
they had — he may have penetrated her in the rectum T1011, 1031.

Appel | ant m ght have ejacul ated on her T1010. He noticed the
condom was not on when he was pulling out T1010. At one point
Appel | ant stepped over her and then she got up T1046. Appell ant
saw her dressing as he left T1026. Appellant did not kill her
T1039.

Yaj ahra Garcia testified that Lourdes was her sister T1189.
Garcia testified that her nother was at LWlu house to see
doctors T1196. Garcia did not know what nedications her nother
was on at that tinme T1196.

Harry Browning, a forensic investigator for the State
Attorney’s Ofice, testified he arrived at the scene at 9:00
a.m T1199. The body was in a shaded area in the woods T1200.
Cl ot hing was |laying on the abdonen and chest T1200. The bra was

pul led up T1200. The body tenperature was 88° at 9:30
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a.mT1201. There was a noderate anmpunt of rigor T1201.
O ficer Dean Orshak took custody of Appellant in July, 2003
T1056. As Appellant was being read his rights, Appellant said,

“They will never be able to pin this on me” T1057, 1059.

PENALTY PHASE

Captain Richard Scheff of the Broward County Sheriff’s
O fice, testified he investigated Appellant’s involvenent in
what was believed to have been shaken baby syndrome T1496.
Appel l ant stated that the baby had fallen off the bed T1497.
The baby had difficulty breathing T1497. Appellant placed the
baby in both hot and cold water T1497. \When the baby’ s not her
cane hone she was taken to the hospital T1499. The baby died
T1499. An autopsy showed that she suffered a fractured skul
and di ed of blunt head trauma T1500. The baby had bruising to
the face T1500, and had burn marks to the face and buttocks
T1496. Appellant later admtted that after the baby fell off
the bed he was stressed out and shook the baby T1506-07. The
child went |inmp T1506. Appellant then di pped the baby in hot
water in order to get a response T1507-08. Appel  ant al so
perfornmed CPR T1514. Appellant was afraid to take the baby to
the hospital because he thought people would think that the
injuries were intentional T1510. Scheff testified that

Appellant was crying saying he w shed he could have done
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somet hi ng TL511. Appel l ant entered a plea to second degree
mur der T1511.

Dr. Mchael Riordan is a forensic psychologist and
neur opsychol ogi st T1529-30. Dr. Riordan perforned an eval uation
of Appellant T1531. Appellant took the MWI |l and there was no
evi dence of faking or malingering T1533,1537. Appellant has a
repressed menmory of his childhood which is compbn to abuse
victins T1534. At the age of 5, Appellant was taken from his
father due to a divorce T1528. Appel | ant grew up w thout a
father figure T1528. Appellant did not have the coping skills
one would normally develop in the childhood growi ng up process
T1569. Appellant was injured in a car accident at the age of 3
T1541. \When Appellant’s cousin was raped, Appellant tried to
hel p, but was shot T1555. The bullet is still inside Appellant
T1555. At another tinme Appellant was repeatedly struck in the
head with a baseball bat T1555. Persi stent headaches and
di zzi ness resulted T1556. Repeated head injuries give high risk
of cognitive deficits T1557. Dr. Riordan found evidence that
Appel | ant had been diagnosed with nmental problems T1557.
Appellant had a stress level to the point that he had been
prescri bed nmedication for his stress T1571.

Dr. Riordan testified Appellant |loves his famly and they
| ove him T1549. Appellant quit school in the 9'" grade because

his nmother told himto get a job T1550. He got a job as a
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m grant worker T1550. Appel l ant had scores reflecting a
vocabul ary at a 5'" grade |evel and a conprehension below a 3"
grade | evel T1552. Appel |l ant was able to earn a GED while
i mpri soned T1552. Appellant scored 80 on the I.Q test T1565.
Dr. Riordan concluded that Appellant was wunable to fully
appreciate the nature of his conduct at the tinme of the offense
T1572.

Dr. Riordan testified Appellant has excellent potential for
adjustnment to prison T1572. Records indicated Appellant has
done well within the prison environment T1558. Appellant had
ratings from satisfactory to outstanding for his behaviour and
acconplishments while in prison T1559. Appellant was invol ved
in various social prograns and he al so devel oped skills T1559.
Appel | ant had been in the Port St. Lucie jail the previous 1%
years without a problem T1562. Appel |l ant cared for elderly
relatives T1543. Appellant’s nother died in 1984 T1547..
Appel | ant was then hospitalized due to stress T1548.

Dr. Riordan testified a man had attacked Appell ant’s nother
with a nmachete and Appellant stepped in and put a stop to the
attack T1547. In the St. Lucie County Jail Appellant notified
the authorities of a suicide attenpt of another inmate T1547.
Appel | ant befriended and gave support to a Haitian inmte who
lost his famly in recent hurricanes and had difficulty with the

English |anguage T1547. The pro-social actions in helping
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ot hers has been a recurrent theme in Appellant’s life T1547.

Appel lant’s uncle, Julius White, testified Appellant woul d
help famly and relatives T1635. He would do anything they
asked T1635. White testified Appellant was never violent or
angry T1636.

Clini cal psychol ogi st Gregory Landrumwas hired by the state
to eval uate Appellant T1641. Appellant was a good candi date for
getting long in prison T1641. Appellant did not take respon-
sibility for the nurder.

SUMVARY OF THE ARGUMENT

GUI LT PHASE
1. The prosecution introduced evidence that Appellant had
sex with the victim The evidence was consistent wth

consensual sex. Appellant testified he had consensual sex with

the victimbut did not kill her. The nedical exam ner testified
there was no evidence of forced sex. The trial court even
granted a judgment of acquittal as to sexual battery. The
prosecution failed to |ink Appellant to the nurder. Evi dence

that is inconclusive to identify the party as the perpetrator is
insufficient for conviction. Appellant’s conviction for nurder
in the first degree nmust be reversed.

2. Premedi tati on was not proven. None of the types of
evi dence which normally show premeditati on was present. The

evidence was insufficient for murder in the first degree.
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3. A juror failed to disclose that he knew a state
W t ness. Def ense counsel explained that he may have used a
perenptory challenge if the juror had nmade the disclosure. The
trial court denied the notion to dism ss the juror because the

juror was not disqualified. This was reversible error.

4. The prosecution witness’ testinmony concerning stain
pattern interpretation was speculation. It was beyond his
personal know edge and expertise. It was error to admt this

specul ati on over defense objection.

5. The prosecution wtness’ testinony, based on earlier
specul ati on, regardi ng “plunger or pi ston effect” was
specul ati on. It was beyond his personal know edge and
expertise. It was error to admt this specul ati on over defense
obj ecti on.

6. The trial court renpved sexual battery fromthe jury’'s
consideration by granting the judgnent of acquittal. It was

error to allow the prosecution to subsequently argue that
Appel | ant sexually assaulted the victim

7. It was error to prohibit Appellant from arguing that
the prosecution did not prove sexual battery.

8. The prosecutor infornmed the jury that it does not seek
the death penalty in other nurder cases. Such an argunent was
i nproper.

9. The prosecutor was permtted to argue facts not in

15



evidence. This was error.

10. The trial court erred in conducting pretrial
conferences in Appellant’s absence.

11. It was error to allow a witness to speculate as to what
she woul d have heard or done if sonmething did or did not occur.
Such specul ation is inadm ssible.

12. The prosecution was permtted to introduce out-of-court
statenents identifying flipflops found near the crine scene.
These statenents were hearsay and shoul d not have been adnmitted
into evidence.

13. The prosecution was pernmtted to introduce out-of-court
statenments that information that the victimhad been with other
men was refuted. This was hearsay and should not have been
admtted into evidence.

14. Potential juror Morrison testified that she could
recommend the death penalty. She did not indicate that she
could not follow the |aw. It was error to grant the state’'s
cause challenge to Morrison

15. Appellant was not informed of his right to have an
attorney present during questioning. It was error to deny his
notion to suppress.

16. The jurors had | engthy deliberations wthout reaching a
verdi ct. The jurors then separated for 1% days. The jurors

returned and within a matter of m nutes found Appellant guilty.
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Appel | ant was deni ed due process and a fair trial by separation
of the jurors during deliberations.

17. The instruction on first degree nmurder was i nadequate
and harnful, reversible error.

PENALTY PHASE

18. VWhile civil <cases involving noney may permt the
m nimal burden of proof to be by the preponderance of the
evi dence, the certitude for deciding the severe and irrevocable
penalty of death involves a far greater burden. Appellant was
denied his right to a reliable capital sentencing and due
process by the failure to instruct that the factfinder nust
determ ne beyond a reasonable doubt that the aggravating
ci rcunmst ances outweigh the mtigating circumstances.

19. Instructing the jury to determ ne whether sufficient
mtigating circunmstances exi st to outweigh aggravating
circunstances places a higher burden of persuasion on Appell ant
and viol ates the Ei ghth Anmendnent, Fundanmental Fairness and Due
Process.

20. It was error to elicit evidence that Appellant has 12
prior convictions. This was evidence of a nonstatutory
aggravating circunstance.

21. A witness my testify to certain facts. However,
whet her such facts are mtigating in the case at hand is a

decision for the jury. The trial court erred in permtting a
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state witness to testify whether certain facts were mtigating.

22. Speculation cannot substitute for proof of any

aggravating circunmstance. The trial court erred in its
specul ation that the killing was especially heinous, atrocious
or cruel.

23. The jury instruction stating the jury is only to
consider mtigation after it is reasonably convinced of its
exi stence i s inproper.

24. The sentence of death nust be vacated and the sentence
reduced to life where the trial court failed to make the
findings required for the death penalty.

25. The trial court’s discretion is not wunbridled in
wei ghing mtigating circunstances. The trial court erred in
using an incorrect standard in weighing the mtigation of good
prison adjustment.

26. The trial <court’s discretion is not wunbridled in
wei ghing mtigating circunstances. The trial court abused its
discretion in arbitrarily utilizing a fact comon to every
mtigator in a nmurder case to reduce the weight given to
m tigation.

27. The trial court utilized victim characteristics in
wei ghi ng the aggravating circunstances. These characteristics
were not authorized by the Legislature to be considered. It was

error to consider nonstatutory aggravating circunstances.
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28. The trial court erred in failing to exercise discretion
in evaluating mtigating circunmstances.

29. The trial court failed to exercise its discretion in
wei ghting mtigating circunstances against aggravating circum

tances.

30. The death penalty is not proportionally warranted in
hi s case.
31. Florida’s death penalty statute is unconstitutiona

under Ring v. Arizona, 536 U S. 584 (2002) or Furman v. Ceorgia

408 U.S. 238, 313 (1972).
ARGUVENT

GUI LT PHASE | SSUES

PO NT |
THE TRI AL COURT ERRED I N DENYI NG APPELLANT S MOTI ON
FOR JUDGMENT OF ACQUI TTAL WHERE THE EVIDENCE WAS

COWLETELY Cl RCUMSTANTI AL AND FAILED TO PROVE
| DENTI TY.

Appel I ant nmoved for judgnent of acquittal on the ground that
the state had failed to prove that Appellant had killed T1265.
The standard of review for the denial of a judgnent of

acquittal is de novo. Jones v. State, 790 So. 2d 1194, 1196

(Fla. 1% DCA 2001).
The Due Process Clause protects the accused against
convi ctions except upon proof beyond a reasonabl e doubt of every

fact necessary to constitute the crinme with which he is charged.

In re Wnship, 397 U S. 358, 364 (1970). This Court has | ong
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held that one accused of a crime is presunmed innocent until
proved guilty beyond and to the exclusion of a reasonabl e doubt.
It is the responsibility of the State to carry this burden.

Cox v. State, 555 So. 2d 352 (Fla. 1989). Circunstanti al

evi dence nust lead “to a reasonable and noral certainty that the
accused and no one else commtted the offense charged.” Hall v.
State, 90 Fla. 719, 720, 107 So. 246, 247 (1925). G rcunstances
that create nothing nore than a strong suspicion that the

def endant committed the crime are not sufficient to support a

convi cti on. Wlilliams v. State, 143 So. 2d 484 (Fla. 1962);

Davis v. State, 90 So. 2d 629 (Fla. 1956); Mayo v. State, 71 So

2d 899 (Fla. 1954). Circunstantial evidence is not sufficient

when it requires the pyram ding of inferences. Gustine v.

State, 86 Fla. 24, 97 So. 207 (1923); Chaudoin v. State, 362 So

2d 398, 402 (Fla. 2d DCA 1978). Wen the State relies upon
purely circunstantial evidence to convict an accused, the court
have always required that such evidence nust not only be
consistent with the defendant’s guilt but it nust also be
i nconsi stent with any reasonably hypothesis of innocence. Davis

v. State, 90 So. 2d 629, 631 (Fla. 1956); MArthur v. State, 351

So. 2d 972 (Fla. 1977).
In this case the state’'s hypothesis was that Appell ant
forcibly had sex with Lourdes Cavazos, al/k/a Lulu, and nurdered

her. The trial court found the evidence insufficient for
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conviction of sexual battery. The evidence of consensual sex
did not prove that Appellant killed Lulu.

In this case the state’s evidence failed to |Iink Appellant
to the nurder. The state produced DNA evidence to show that
Appel l ant’s senen was on and inside a condom which was inside
Lulu s rectum This evidence shows that Appellant had sex with
Lulu, but it does show that Appellant nurdered her. Appellant’s
statenent to police was that he had consensual sex with Lulu for
noney T1006. Lulu was going to use the noney for drugs T1006.
This is consistent with testinony fromLulu's relations that she
would go out at night after everyone had gone to bed T884-
85, 892. Lulu’ s husband testified he had not been aware that
Lulu was seeing other men but had threatened to separate from
Lulu due to her nighttine activities of |eaving the house
T885, 893. A |l arge amount of drugs were also found in Lulu's
bl ood T1706,1714,1715,1716; SR371, 203. The state’s positive
evidence that Appellant and Lulu had been together wthout
showing that he commtted the nurder is not sufficient for
convi ction:

Mor eover, even where evidence does produce positive

identification, such as fingerprints, the State nust

still introduce sone other evidence to link the

defendant to a crine. See e.g. Jaramllo v. State,
417 So. 2d 257 (Fla. 1982).

Long v. State, 689 So. 2d 1055, 1058 (Fla. 1997). *“Evidence

that creates nothing nmore than a strong suspicion that a
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def endant commtted the crime is not sufficient to support a
conviction.” Id.

There was absolutely no evidence of forced nonconsensual
sex. The state’s crimnalist testified that there was no
evi dence of anything other than consensual sex T1178-79. The
clothing itens contained no evidence of unusual cuts, tears or
stretching T1179. Likew se, the nedical exam ner testified that
he | ooked for evidence of forced sexual activity but there was
none T1249. There was no indication of trauma to the rectal or
vagi nal areas T1249. Thus, the evidence is consistent with
consensual sex.

The evidence of the condom with Appellant’s DNA does not
connect Appellant to Lulu s nurder. Appel l ant’ s stat enent
indicated the condom was probably left inside Lulu as he
withdrew from her. Al t hough the nmedical exam ner found the
cl osed end of the condomin the anal cavity, he could not tel
where the condom was just prior to her death T1250. Gas could
have released the condom from the body T1251. Crimnali st
Ritzline testified that the condom could have been partially
expel led fromthe anal cavity when natural bodily functions shut
down T1186. Dr. Diggs testified that the act of death itself
coul d have pushed the condom outside the anal cavity T1253. Dr.
Diggs testified that it is nmere speculation as to how the condom

got to the opening. T1254.
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The fact that this DNA evidence showi ng sex does not show
that it was the product of sexual battery. DNA evidence is |ike
fingerprint evidence; it is nerely a variety of circunstanti al

evi dence. Mitcherson v. State, 696 So. 2d 420, 422 (Fla. 2d DCA

1997). A conviction may not be based on speculation or
guesswor K.

There was a m nute anount of Appellant’s DNA blood on Lulu' s
shirt. However, the state’s expert testified because there was
“such a small quantity” of blood it would not constitute
evidence of a struggle or violence T1186. Dr. Diggs also
testified the small anount of blood had no significance T1227.
Appellant’s statenent indicated he had been accidentally
scratched T1014-15. This evidence does not provide substantial
conpetent evidence that Appellant killed Lulu.

Finally, a hair matching Appellant was found with 4 other
hairs. However, the hairs could have been present when
Appel | ant had consensual sex. In fact, crimnalist Ritzline
testified the hairs could have come from Lulu s clothes T1158.
I n other words, they could have been there any anount of tinme
T1158. The hair does not dispute consensual sex as opposed to
mur der .

The state’s hypothesis was that Appellant grabbed Lulu, they
struggled into the woods, then he raped and killed her.

However, the evidence did not show a struggle and the evidence
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was consistent with consensual sex. The trial court even
granted Appellant’s motion for judgnent of acquittal as to
sexual battery. The state failed to link Appellant to the

strangul ati on.

The state failed to link any sexual activity to the
strangulation. It has | ong been recognized by this Court that
the value of circunstanti al evi dence depends on its

conclusiveness and if the evidence is inconclusive to identify
the party as the perpetrator the evidence is insufficient for
convi ction:

The value of circunstantial evidence and its effect as
proof depend upon the conclusive nature and tendency
of the circunstances relied upon to establish the
controverted fact. If any fact wessential to a
conviction is not legally established to a noral
certainty, the evidence is inconclusive and cannot be
said to be sufficient in law to satisfy the m nd and
conscience of a jury. Lee v. State, 96 Fla. 59, 117
So. 699, and cases there cited. Where the record
discloses no circunstantial evidence which would
constitute the basis for a verdict of guilty, a
judgment based on such verdict wll be reversed.
Bl oodgood v. State, 94 Fla. 639, 114 So. 528.

When the evidence entirely fails to connect a
convicted party wth the crime of which he was
convicted, the judgnent of conviction should be
reversed. Stewart v. State, 58 Fla. 97, 50 So. 642.
Essential elenents of the crime cannot be left to
i nference or conjecture. The accused is presuned to
be innocent, and every essential elenment of the crine
must be proven as alleged. Carnley v. State, 82 Fla.
282, 89 So. 808. There are no presunptions agai nst
t he defendant. Every essential elenment of the crinme
charged nust be established agai nst the accused beyond
a reasonabl e doubt before a conviction is warranted.
Sykes v. State, 78 Fla. 167, 82 So. 778.
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Circunmstantial evidence is always insufficient, where,
assumng all to be proved which the evidence is to
prove, sone other hypothesis may still be true, for it
is the actual exclusion of every other hypothesis
which invests nmere circunmstances with the force of
pr oof .

Frank v. State, 163 So. 223, 121 Fla. 53, 55-56 (Fla. 1935)

(enphasi s added). In this case, the evidence was far from
sufficient to show that Appellant strangled Lul u.

There was no evidence of any prior or present difficulties
bet ween Appellant and Lul u. There was simply no evidence of
i nvol venment other than Appellant’s statement that they had
consensual sex and he gave her noney. It is pure speculation
t hat Appellant killed her. A conviction my not be based on
guesswork, no matter how educated the guess or how strong the

suspicion may be. Long; Frank.

Appel l ant’ s convi ction and sentence must be reversed.

PO NT_I|

THE EVI DENCE WAS | NSUFFI CI ENT TO PROVE THE ESSENTI AL
ELEMENT OF PREMEDI TATI ON.

Appel | ant was convicted of premeditated rmurder in violation

of 8§ 782.04(1)(a)l, Fla. Stat. (1997), which provides:

The unlawful killing of a human being ... [wW hen
perpetrated from a prenmeditated design to effect the
death of the person killed or any human being ...is a

murder in the first degree and constitutes a capital
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fel ony, punishable as provided in s.775.082.
In capital cases this Court reviews the sufficiency of the

evidence for the first degree nurder conviction. See Philnore

v. State, 820 So. 2d 919, 926 (Fla. 2002) (court has obligation
to review sufficiency of the evidence). In addition, at the
nmotion for judgnment of acquittal, Appellant noted that the
evidence did not support preneditation T1266. The standard of
review for sufficiency of the evidence is de novo review Jones
v. State, 790 So. 2d 1194, 1196 (Fla. 1°° DCA 2001).

Preneditation is nore than an intent to kill, it is a fully
formed consci ous purpose to kill done with reflection:

nore than a nere intent to kill; it is a fully forned

consci ous purpose to kill. This purpose to kill may

be formed a nonent before the act but nmust exist for a

sufficient length of tine to permt reflection as to

the nature of the act to be commtted and the probable

result of that act.

Coolen v. State, 696 So. 2d 738, 741 (Fla. 1997) (quoting WIson

v. State, 493 So. 2d 1019, 1021 (Fla. 1986):

“Whi l e premedi atati on may be proven by circunstantial
evi dence, the evidence relied upon by the State nust
be i nconsi st ent with every ot her reasonabl e
inference.” Norton v. State, 709 So. 2d 87, 92 (Fla.
1997). The State has the responsibility to prove each
and every el ement beyond a reasonable doubt. Long v.
State, 689 So. 2d 1055, 1057 (Fla. 1997). The proof
cannot be left to guesswork or speculation. 1d.

In the present case, the state sinply sought to infer
premeditation without real proof. The proof would essentially

be guesswork.
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In Holton v. State, 573 So. 2d 284, 289 (Fla. 1990), this

Court noted sone evidence from which preneditation may be
i nferred:

Evi dence from which preneditation my be inferred
includes such matters as the nature of the weapon
used, the presence or absence of adequate provocation,
previous difficulties between the parties, the manner
in which the homcide was commtted, and the nature
and manner of the wounds inflicted.

In this case there were no witnesses or events prior to the

killing which showed preneditation. See Kirkland v. State, 684
So. 2d 732, 735 (Fla. 1996). Appel | ant never stated or
indicated any plan to kill Lulu. There were no prior

difficulties between Appellant and Lul u.

A weapon was not procured. The killing was by manual
strangul ation. Strangul ation tends to be an inpul sive act. The
mere act of strangulation has not been sufficient to prove

prenmedi tation. See Hoefert v. State, 617 So. 2d 1046 (Fl a.

1993) (preneditation not sufficient by evidence of strangled

femal e found partially nude); Geen v. State, 715 So. 2d 940

(Fla. 1998) (evidence that victimnpmanually strangled and stabbed

three times insufficient to prove preneditation).?

®See also State v. Bingham 699 P.2d 262 (Wash. App. 1985)
wherein the court held that strangulation alone cannot be
sufficient proof of premeditation for otherw se preneditation
would be proven even where there was no reflection or
del i beration. Time to reflect is not enough, there nust be
actual reflection.
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In Kirkland v. State, 684 So. 2d 732 (Fla. 1996), the state

asserted that evidence of nunerous stab wounds, blunt trauns,
use of both a cane and a knife, and the defendant being sexually
tenpted by the victim was sufficient for preneditation
Kirkland, at 734-735. This court found this was insufficient
evi dence of premeditation. First, the court noted that “there
was no suggestion that Kirkland exhibited, nmentioned, or even
possessed an intent to kill the victimat any time prior to the
actual homcide.” 1d. at 735. The sane is true in the present
case. Second, the court stated, “there were no witnesses to the
events imredi ately preceding the honicide.” Id. The sane is
true here. Third, “there was no evidence suggesting that
Ki rkl and made special arrangements to obtain a nurder weapon in
advance of the homcide.” [1d. The sanme is true in the present
case. Fourth, “the State presented scant, if any, evidence to
indicate that Kirkland commtted the hom cide according to a
preconceived plan.” 1d. This is also true in the present case.

This court reversed Kirkland s first degree nmurder conviction
with instructions to enter judgnent and sentence for second
degree nurder.

In Castillo v. State, 705 So. 2d 1037 (Fla. 3d DCA 1998),

the victimwas killed by a gunshot fired into the left side of
her head fromthree feet away. 1d. at 1038. Castillo and the

victim had a “physically abusive sexual relationship” and they
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were arguing before the killing. Castillo s varying accounts of
the event, “although inconsistent with one another, were tales
of sex, drugs, jealousy and rage.” Id. However, “[n]issing
from Castillo’ s accounts were statenments of any conscious
purpose to kill Minoz.” I d. The Third District reversed
Castillo's first degree nurder conviction stating, “Here,
although the State's evidence arguably is consistent wth
premeditation, it falls short of excluding every reasonable
hypot hesi s of hom cide by other than preneditated design.” |Id

The evidence of preneditation in the instant case is even
|l ess conpelling than that found insufficient in the cases
di scussed above. Accordingly, this court should reverse the
judgnment and sentence for first-degree nurder and remand with
instructions to enter judgnent and sentence for second-degree
mur der .

PO NT |11

THE TRI AL COURT ERRED I N DENYI NG APPELLANT" S MOTI ON TO
DI SM SS JUROR NEESE.

During jury selection, the potential jurors were asked if
t hey knew any of the wi tnesses. Potential Juror Neese did not
i ndi cate that he knew any of the w tnesses. However, after the
testinmony of the state’s sixth witness — Detective WIlliamHall,
juror Neese indicated he knew a witness in the case (WIlIliam
Hal 1) T986, 990. Neese testified when he worked security at a

bar Detective Hall would cone in T987. Neese saw Hall three or
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four times a nonth T988. The two nmen would engage in casual
conversations T988. Neese called Hall an acquai ntance T989
After the bar closed, Neese would see Hall on the streets T990.

Appellant pronptly noved to dism ss juror Neese T991.
Appel | ant expl ai ned that he may have used a perenptory chall enge
if he had known Neese knew Hall T991. The trial court denied
the noti on because not hi ng Neese said would disqualify himas a
juror T992. The trial court erred in denying Appellant’s notion
to dism ss juror Neese.

Under De La Rosa v. Zequeira, 659 So.2d 239 (Fla.1995),

there is a three-part test governing this issue (id. 241):

In determning whether a juror’s nondisclosure of
information during voir dire warrants a new trial
courts have generally wutilized a three-part test.
Skiles v. Ryder Truck Lines, Inc., 267 So.2d 379 (Fl a.
2d DCA 1972), cert. denied, 275 So.2d 253 (Fla.1973).
First, the conplaining party nust establish that the
information is relevant and material to jury service

in the case. Second, that the juror conceal ed the
information during questioning. Lastly, that the
failure to disclose the information was not
attributable to the conplaining party’'s lack of
di l'i gence. Id. at 380. We agree with this general

framework for analysis and note that the trial court
expressly applied this test in its order granting a

new trial.

The point is not the noral culpability of the juror, but the

effect of the nondisclosure on counsel’s ability to make

deci si ons about jury selection. Chester v. State, 737 So. 2d

557 (Fla. 3% DCA 1999) summarizes the law in this regard,

explaining that the question is not whether the juror has
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intentionally concealed the information, but whether the

nondi scl osure woul d be relevant to jury selection (id. 558):

A juror’s false response during voir dire, albeit
uni ntentional, which results in the nondiscl osure of
material information relevant to jury service in that
case justifies a newtrial as a matter of |law See De
La Rosa Vv. Zequeira, 659 So.2d 239 (Fla.1995)
(recogni zing that an unintentional false response by a
juror during voir dire would be no less prejudicial to
t he defendant); Redondo v. Jessup, 426 So.2d 1146
(Fla. 3d DCA 1983) (holding that either actively
conceal ed or uni ntentional ly fal se mat eri al
information taints the entire proceeding such that the
parties are deprived of a fair and inpartial trial);
Skiles v. Ryder Truck Lines, Inc., 267 So.2d 379 (Fla.
2d DCA 1972).

De La Rosa cited with favor Bernal v. Lipp, 580 So. 2d 315

(Fla. 3d DCA 1991), a case in which a juror had not

intentionally withheld the relevant information. De La Rosa at

241. It further quoted with favor Judge Baskin’s opinion in the
| ower court stating that, under Bernal, regardless whether the
juror had any intent to mslead, the inportant question is
whet her the nondi sclosure was material in that it “prevented

counsel from making an inforned judgnent - which would in al

i kel i hood have resulted in a perenptory challenge”. De La Rosa

at 241-42 (quoting Judge Baskin's quotation of Bernal) (e.s.).?

“ De La Rosa also cited Mtchell v. State, 458 So. 2d 819
(Fla. 1°" DCA 1984) with favor. Mtchell was charged with crines
occurring at a prison. Jurors responded negatively when asked
if they had famly nmenbers or relatives working at the prison,
but it was later |earned that one of the jurors was the aunt of
a guard at the prison who assisted with security during the
trial. Upon inquiry, she said that she thought the question
referred to nmenbers of her immediate famly. The appellate
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Thus, De La Rosa’'s three-part test asks: (1) Was the

information material and relevant in that it would have affected
counsel’s ability to make an infornmed judgenent which would
li kely have resulted in a challenge to the juror? (2) Did the
juror fail to disclose it, regardl ess of whether the
nondi scl osure was intentional? (3) Is the nondisclosure
attributable to a lack of diligence by the conplaining party?
The scope of reviewis essentially de novo in that a trial
court has no discretion in whether to grant a new trial when the
three-part test is net. Bernal states at page 316 (e.s.):

The applicable test is:

A case will be reversed because of a juror’s nondis-
closure of information when the follow ng three-part
test is met: ‘(1) the facts nust be material; (2) the

facts nmust be concealed by the juror upon his voir
dire exam nation; and (3) the failure to discover the
concealed facts nust not be due to the want of
dil i gence of the conplaining party.’

| ndus. Fire & Casualty Ins. Co. v. WIlson, 537 So. 2d
1100, 1103 (Fla. 3d DCA 1989) (citation omtted).

Accord James v. State, 717 So. 2d 1086 (Fla. 5'" DCA 1998) (“If

the test is nmet, the trial court nust grant the appellant a new

trial.”). Cf. Loftin v. WIlson, 67 So. 2d 185, 192 (Fla. 1953)

(juror’s nondi sclosure of material fact “'is prejudicial to the
party, for it inpairs his right to challenge ”) (quoting Pearcy

v. Mchigan, Mut. Life Ins. Co., 12 N. E. 98, 99 (Ind. 1887) and

court ordered a new trial.
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ot her authorities).

Turning to the case at bar, appellant notes the foll ow ng:

First, the information was relevant to jury service. There
can be no question the juror’s acquaintance with a state w tness
was relevant to counsel’s decision-making during jury selection

Counsel indicated that had he known of Neese’'s relationship
with the witness, he nmay have exercised a perenptory chall enge
on Neese. Counsel was prevented from making an inforned
judgnment that would have resulted in a challenge to the juror.

Second, the juror did not disclose the information, although
he expl ai ned he had not recogni zed Hall by name. The inquiry is
not into the juror’s noral cul pability. The inportant question
is whether the defendant |ost his right to make an inforned jury
sel ection because of the juror’s failure, for whatever reason,
to provide accurate infornmation.

Third, the failure to obtain the information cannot be
attributed to any lack of diligence on appellant’s part.
Counsel sought to dism ss the juror as soon as the information
was discovered, and the state never clained that appell ant
shoul d have known of the nondisclosure at an earlier tine.

Fromthe foregoing, appellant would have been entitled to a
new trial if he had l|earned of the nondisclosure after the

verdi ct. Hence, it hardly nakes sense that he should not
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receive a new trial here where he noved to dism ss the juror
during the trial and the judge denied the request and kept the
juror on the panel which decided appellant’s guilt and rendered
a sentencing verdict. Under these circunstances, this Court
shoul d order a new tri al

PO NT |V

THE TRI AL COURT ERRED I N ALLOW NG STATE W TNESSES TO
TESTI FY ABOUT STAI N PATTERN | NTERPRETATI ON.

Over Appellant’s objection T1119-20, prosecution w tness
Earl Ritzman was permtted to specul ate that the nunerous stains
from Lulu' s T-shirt were the result of a single wi pe from an
erect penis T1119-1120. This was reversible error.

Evidentiary rulings that are not pure questions of |aw fall
under an abuse of discretion review. However, rulings contrary
to the wevidence code constitute an abuse of discretion.

Johnston v. State, 863 So. 2d 271, 278 (Fla. 2003); Nardone v.

State, 798 So. 2d 870, 874 (Fl a. 4'" DCA 2001).

W t hout evidence of sonme basis — such as personal know edge
or expertise — Ritzman’s opinion that the multiple stains on the
T-shirt canme froma single wi pe was pure specul ati on and shoul d
not have been adm tted.

Ritzman did not see the cloth stained and thus did not have
personal know edge regarding the source of the nultiple stains
being froma single w pe.

Ritzman' s expertise was laid out in the field of DNA testing
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and anal ysis T1065-1086. There was no indication he had any
speci al know edge in stain pattern interpretation (or even bl ood
splatter interpretation). As the prosecutor |ater proclainms,
Ritzline's sole job was to match DNA and nothing else T1376.
Thus, it was inadm ssible speculation that the nultiple stains

canme froma single wipe. See Fassi v. State, 591 So.2d 977, 978

(Fla. 5" DCA 1991) (handwriting expert’s testinony conparing
wal | graffiti to handwiting sanple was inadn ssible because it

“is too speculative”); Ruth v. State, 610 So. 2d 9 (Fla. 2d DCA

1992) (opinion of expert was “pure specul ation and, as such, was
i nadm ssible”). The error denied Appellant due process and a
fair trial. Fifth, Sixth, Fourteenth Anmend., U S. Const., Art.
|, 88 2, 3, 16, 22, Fla. Const.

The error was not harnl ess. The prosecutor utilized the
i nproper evidence in closing argument to explain the DNA in a
manner to help the prosecution’s case T1360. This cause nust be
reversed and remanded for a new trial.

PO NT V

THE TRI AL COURT ERRED I N ALLOW NG A STATE W TNESS TO

SPECULLATE, BASED ON HI'S EARLI ER SPECULATI ON THAT

MULTI PLE STAINS ON THE T- SH RT OF LULU WERE THE RESULT

OF A SINGLE WPE, THAT THE MJLTI PLE STAI NS WERE THE

RESULT OF A HYPOTHESI S CALLED THE “PLUNGER OR Pl STON

EFFECT.”

Over Appellant’s objection, prosecution witness Earl Ritzman

was permtted to specul ate, based upon his earlier speculation

that multiple stains on the T-shirt of Lulu were the result of a
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single wipe, that the nmultiple stains were the result of a
hypot hesis he called the “plunger or piston effect”:

Q Now, is this part of the sane wi pe that you were
t al ki ng about ?

A Yes. This would — this, this and down in here.

MR. HARRLEE: Obj ection. That’s specul ati on, Judge,
they can’'t say that’'s the same w pe.

Q Tell us why you think that.

A It’s just — in my opinion it’s just the
positioning and based on the fact that in the nunber
one stain we find a comnbination of Eddie Bi gham and
t he husband. And in these two stains, you find only a
sem nal fluid contribution fromthe husband.

MR. HARLLEE: (Objecti on.

THE COURT: Overrule the objection. But this
evidence, like all evidence, is for you to eval uate.
* * *

Q Your opinion that this is fromone w pe, would the

pattern of the fecal matter that you found on the
shirt and its |ocations, would that suggest that to
you as wel |l ?

MR. HARLLEE: Obj ecti on. Lacki ng foundation and
specul ati on, Judge.

THE COURT: Overrul e the objection. You nay answer
t he questi on.

A Agai n, when we | ook at these — the semnal fluid
fromthe two individuals in stain one and the seni nal
fluid that was identified fromthe husband, this goes
with the fact of what | associate as a plunger or
pi ston effect.

If an itemis placed into the vaginal cavity, and if
there’s semnal fluid or whatever spermfluids in that
cavity is plunged out to you woul d expect to see that
on the | ower portion of the nmenber as opposed to the
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tip of the nmenber. So this goes long with the fact

this is a wpe and nore than likely a one wipe with

the tip of the penis here and this being towards the

m ddl e and the base of the shaft of the penis.
T1119-1121.

Evidentiary rulings that are not pure questions of |aw
fall under an abuse of discretion review However, rulings

contrary to the evidence code constitute an abuse of

di scretion. Johnston v. State, 863 So. 2d 271, 278 (Fla.

2003); Nardone v. State, 798 So. 2d 870, 874 (Fla. 4'" DCA

2001).

Wt hout evidence of sone basis - such as personal
knowl edge or expertise — Ritzman’s opinion that the
multiple stains on the T-shirt were the result of a
conbi nati on of the hypothesis, naned the piston or plunger
effect, followed by the single w pe hypothesis, was pure
specul ati on and shoul d not have been admtted.

As shown from his testinmony above, the plunger/piston
hypot hesis deals with the placing of an itemin the vagi nal
cavity and the resulting effects T1121. CObviously, Ritzman
was not present when Lulu had sex so he did not have
per sonal knowm edge that the plunger/piston activity
occurred.

Again, as pointed out in Point IV, Ritzman' s expertise
was laid out in the field of DNA testing and analysis

T1065- 1086. This is far afield from any expertise in
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dealing with the nechanics of what occurs during sex.
There is no indication that Ritzman did experinments or
studied to learn the plunger/piston effect. Rather, it is
merely speculation w thout any real foundation. It was
i nadm ssible speculation that the rmultiple stains were
produced by the so-called plunger/piston effect. See Fassi
v. State, 591 So. 2d 977, 978 (Fla. 5'"" DCA 1991)
(handwriting expert’s testinony conparing wall graffiti to
handwiting sanple was inadm ssible because it “is too

specul ative”); Ruth v. State, 610 So.2d 9 (Fla. 2d DCA

1992) (opinion of expert was “pure speculation and, as

such, was inadm ssible”). The error denied Appellant due
process and a fair trial. Fifth, Sixth, Fourteenth Amrend.,
UsS Const., Art. I, 88 2, 3, 16, 22, Fla. Const.

The error was not harmnmless. The prosecutor utilized

the inproper evidence in closing argunent to explain the

DNA finding in a way to help the prosecution’ s case T1359.

Thi s cause nust be reversed and remanded for a new trial.
PO NT VI

THE TRI AL COURT ERRED | N OVERRULI NG APPELLANT S MOTI ON

TO STRI KE THE PROSECUTOR S ARGUMENT THAT APPELLANT
SEXUALLY ASSAULTED LOURDES CAVAZCS A. K. A. LULU

The standard for review of a prosecutor’s argunment is abuse

of discretion, but the discretion does not extend to permt

i mproper argunment. See Gore v. State, 719 So. 2d 1197,

38
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(Fla. 1998).

In this case the trial court granted a notion for judgnent
of acquittal on the felony charges of sexual battery and
ki dnappi ng T1265. The trial ~court also ruled that the
prosecution could not proceed under a theory of felony nurder
for its first degree nmurder case T1306.

Over defense objections T1339-40, 1341, the state comrented
in closing argunent that Appellant had sexually assaulted Lulu
vaginally and anally T1339. Under the circunstances of this
case it was reversible error to permt the prosecutor to argue
t hat Appel |l ant had sexually assaulted Lulu vaginally and anally.

It was inproper for the prosecutor to argue that Appell ant
comritted a sexual assault after the trial court had taken both

the felony and felony nmurder off the table. Conpare Cole v.

State, 356 So. 2d 1307 (Fla. 2d DCA 1978) (reversible error for
state to refer to offense for which JOA granted); Price v.
State, 816 So. 2d 738 (Fla. 3d DCA 2002) (comments by prosecutor
violated spirit of order in limne regarding prior robbery),

such action also violates Double Jeopardy. See Smith .

Massachusetts, 125 S.Ct. 1129 (2005) (once JOA granted, Double

Jeoparty barred reconsideration of further factfinding on
al l egation). There should not have been a debate about sexua
assault after it was supposed to no | onger be an issue for the

jury to decide. There was sinply too nmuch danger that the jury
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woul d m suse the sexual assault claim
The error cannot be deened harm ess beyond a reasonable

doubt. See State v. DiGuilio, 491 So. 2d 1129, 1139 (Fla. 1986).

The prosecutor had earlier infornmed the jury of felony nurder
with sexual battery as the felony, and asked the jury for
assurances that they could find Appellant guilty under such a
t heory:

MR. TAYLOR: Does everyone understand that concept,
felony nurder? In the course of the felony a person
is killed then you're just as guilty of first degree
murder as if you had a preneditated intent. Anyone
el se have a question about that? Pretty clear?

Ms. Gauthier, you understand the two ways to find
soneone quilty of first degree nmurder, preneditation
and then felony nurder?

MS. GAUTHI ER:  Yes.

MR. TAYLOR: If you found that this person, this
def endant, beyond a reasonable doubt commtted a
mur der or someone was killed during the conm ssion of
a kidnapping or sexual battery, if you found that
beyond a reasonable doubt, could you find soneone
guilty of first degree nurder?

MS. GAUTHI ER:  Yes.

MR. TAYLOR: You could follow the felony nmurder rule?
MS. GAUTHI ER:  Yes.

MR. TAYLOR: Anyone el se here could not do that? You
may agree with prenmeditation, but this other way of
finding sonmeone guilty by felony nmurder. You may have
phi | osophical differences with that, you don't agree
with it, anyone have a problemw th that? Not at all.

Everybody is perfectly okay with that? Ckay.

T126-27. The prosecutor then clainmed in opening statenent that
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Appel l ant had taken Lulu into the woods to commt a sexua

battery T770. Thus, despite the trial court telling the parties

that felony nurder was off the table it would still be in the
jurors’ mnds. Vile the trial court informed the jury that
Counts Il and Il were off the table, it never infornmed the jury

that felony nurder was off the table. The trial court infornmed
that they were still to consider nmurder in the first degree -
which the jury would understand to include felony nurder.

It is prejudicial for the prosecution to argue counts and
t heories such as felony nurder which have been JOA'd. There is
an unacceptable risk that Appellant was convicted for conduct

for which he had been acquitted. Conpare Col e, supra. The

error denied Appellant due process, his right to be free from
doubl e jeopardy, and a fair trial. Fifth, Sixth, Fourteenth
Amend., U.S. Const.; Art. |, 88 2, 3, 16, 22, Fla. Const.

Appel lant’s conviction and sentence nust be reversed and
this cause remanded for a new trial.

PO NT VI |

THE TRI AL COURT ERRED | N PROHI Bl TI NG APPELLANT FROM

ARGUI NG TO THE JURY THAT THE STATE DI D NOT PROVE THE

CHARGES OF SEXUAL BATTERY AND Kl DNAPPI NG.

The standard of review of counsel’s argunent is abuse of

di scretion, but the discretion does not extend to prohibiting

proper argunent. Gore v. State, 719 So. 2d 1197, 1200 (Fl a.

1998) .
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Appel |l ant attenpted to argue in closing argunment that the
state had not proven the charges of sexual battery or ki dnapping
as they had prom sed in their opening statement:

MR. UNRUH. ...We have heard sonething fromthe State,

t hey have given you a theory. W know that in opening

statement the state attorney stood up and said that
Eddie Bigham commtted a kidnapping by dragging

Lourdes Cavazos - dragged her into the wooded | ot.
That he raped her and commtted first degree murder on
her. And they said they would prove it beyond a
reasonabl e doubt .

MS. PARK: Your Honor, |1’m going to object. May we
appr oach?

THE COURT: Okay.

T1316-17. The trial court sustained the State’s objection and
prohi bited such an argument because the issue as to sexual
battery was not before the jury T1318. This was reversible
error.

There is no unfair prejudice to allow Appellant to argue the
state had not proven the charges of sexual battery and
ki dnappi ng. However, prohibiting Appellant from arguing the
state had not proven these charges was very prejudicial. As
noted in Point VI, the prosecutor received assurances from
jurors that they would convict of nmurder in the first degree if
fel ony nmurder was proven. As noted in Point VI, the prosecutor
was arguing to the jury that Appellant commtted a sexual
assault. Appellant was unfairly prejudiced by not being able to

argue to the jury that the state had not proven that Appell ant
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commtted a sexual battery. Wthout an argunment by the defense
the jury was | ooking at the state’s clai mabout a sexual battery
and their pronmise to the state to convict if there was a fel ony
mur der (sexual battery). It cannot be said beyond a reasonable
doubt that the error was harnl ess. The error denied Appellant
due process, the right to be free from double jeopardy, and a
fair trial. Fifth, Sixth, Fourteenth Amend., U S. Const.; Art.
|, 88 2, 3, 16, 22, Fla. Const.

PO NT VI 11

THE TRIAL COURT ERRED |IN OVRRULING APPELLANT S
OBJECTI ONS TO THE PROSECUTOR | NFORM NG THE JURY THAT

THE STATE DOES NOT SEEK DEATH I N OTHER MJURDER CASES.

The standard for review of a prosecutor’s argunment is abuse

of discretion, but the discretion does not extend to pernt

i mproper argunment. See CGore v. State, 719 So. 2d 1197, 1200

(Fla. 1998).

The prosecutor inforned the jury that the state does not
seek the death penalty in all nurder cases, but in this one they
wer e seeki ng deat h.

MR. TAYLOR: And, MS. Dubberly, you understand the

State does not seek the death penalty in all nurder

cases, do you understand that?

MS. DUBBERLY: Yes.

MR. TAYLOR: But in this case we are.

MR. HARLLEE: |1’'m going to object.

T250. Def ense counsel then explained that it was irrelevant
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t hat the prosecutor does not seek the death penalty in all cases
and the argunment creates an assunption of a process which
deci ded that the instant case was a death case T259-60. The
trial court overruled the objection T260. This was error.

A prosecutor may not explicitly or inplicitly give a
personal opinion which indicates a personal belief in the guilt

of the defendant. See Lavin v. State, 754 So. 2d 784 (Fla. 3d

DCA 2000) (comrent that prosecutor’s role was to “nmake sure that

t he i nnocent are not prosecuted” was inproper); Reed v. State,

333 So. 2d 524 (Fla. 1°° DCA 1976) (comment about prosecuting
peopl e “because they are guilty of crines” was inproper); Rley
v. State, 560 So. 2d 279 (Fla. 3d DCA 1990) (“I don’'t prosecute
peopl e who have legitimate self defense clains” inproper). Thus
the prosecutor informng the jury that it selected this case as

deserving the death penalty while not selecting other nurder

cases not only displayed a personal opinion as to strong guilt
but al so displayed a personal opinion that this case deserved
the ultimate penalty in conparison to other cases that cone

before the prosecution. In Brooks v. State, 762 So. 2d 879

(Fla. 2000) this Court found that the prosecutor’s statenent, “I
woul d submit now that the state does not seek the death penalty
in all first degree nmurders because it’s not always proper,” was
i nproper as it tends to cloak the state’s case with |egitinacy

as a bona-fide death penalty prosecution. This cause nust be
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reversed and remanded for a new trial and/or a new penalty
phase.
PO NT | X
THE TRIAL COURT ERRED |IN OVERRULI NG APPELLANT S
OBJECI TON AND ALLOW NG THE STATE TO ARGUE FACTS NOT I N
EVI DENCE.
The standard for review of a prosecutor’s argunent is abuse

of discretion, but the discretion does not extend to permt

i mproper argunment. See CGore v. State, 719 So. 2d 1197, 1200

(Fla. 1998).

I n closing argunent the prosecutor informed the jury that
Dr. Diggs testified one would not expect signs of traunma to Lulu
because she was dead at the tinme Appellant had sex with her
T1340. Appellant objected that such facts were not in evidence
and no expert so testified T1340-41. The trial court overrul ed
t he objection T1341. This was error.

Contrary to the prosecutor’s representations, Dr. Diggs did
not testify Lulu was dead at the time Appellant had sex wth
her . Rather, Dr. Diggs nerely testified that there was no
evidence of forced sex. The prosecutor’s coments were
regarding facts not in evidence.

One cannot argue facts that are not in evidence. Hazel wood
v. State, 658 So. 2d 1241 (Fla. 4th DCA 1995) (prosecutor nust
confine closing argunment to evidence in record and must not

make comments which could not be reasonably inferred from
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evidence); Henry v. State, 651 So. 2d 1267 (Fla. 4th DCA

1995) (prosecutor cannot argue fact not supported by the
evi dence such as that a witness was tanpered with w thout any

evi dence of any inproper contact with the witness); Courson v.

State, 414 So. 2d 207 (Fla. 3d DCA 1982) (recognizing that
attempt of prosecutor to transform his own, often unshared
courtroom observations into evidentiary fact is inappropriate).

The use of facts not in evidence was not harnl ess. The
interjection of facts not in evidence could only mslead and
distract the jury fromconsidering the true evidence. Appell ant
testified that he had consensual sex with Lulu. Obviously, the

i nproper comments that Dr. Diggs had testified differently was

extrenmely detrimental to the defense. The error denied
Appel lant due process and a fair trial. Fifth, Sixth,
Fourteenth Anend., U S. Const., Art. |, 88 2, 3, 16, 22, Fla.

Const . This cause nust be remanded for a new tri al
PO NT X

THE TRIAL COURT ERRED |IN CONDUCTING PRETRI AL
CONFERENCES | N APPELLANT’ S ABSENCE.

The trial <court erred in conducting several pretrial
conferences in Appellant’s absence. This denied Appellant’s
rights pursuant to Article I, Sections 2, 9, 16 and 17 of the
Florida Constitution; the Fifth, Sixth, Eighth and Fourteenth

Amendnents to the United States Constitution; and Florida Rul e

of Crimnal Procedure 3.180.
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Appel | ant was absent from four pretrial hearings. These
hearings occurred on October 2, 2003 (ST2), Decenber 11, 2003
(ST6), February 26, 2004 (ST9), and August 31, 2004 (ST17).

The right to be present has been held to be a fundanental
conponent of due process pursuant to Florida |aw and the United

States Constitution. Francis v. State, 413 So. 2d 1175 (Fl a.

1982); Turner v. State, 530 So. 2d 45 (Fla 1987); Coney V.

State, 653 So. 2d 1009 (Fla. 1995); Snyder v. Mssachusetts, 291

UsS 97, 54 S.Ct. 330, 78 L.Ed. 674 (1934). Fl ori da Rul es of

Crimnal Procedure 3.180(a)(3) requires the presence of the

def endant at any pre-trial conference unless waived in witing.
In addition, for any waiver to be effective there nust be an
inquiry denonstrating that the waiver of the defendant’s

presence is knowing, intelligent and voluntary. See Coney V.

State, 653 So. 2d 1009, 1013 (Fla. 1995) (“court nust certify

t hrough proper inquiry”); Turner v. State, 530 So. 2d 45, 49

(Fla. 1987) (defendant nust be made aware of rights he was

wai ving to knowingly and intelligently waive); Butler v. State,

676 So. 2d 1034 (Fla. 1st DCA 1996). There was no valid waiver
in the present case.

There was no witten waiver of Appellant’s presence at the
hearings. Also, there was absolutely no inquiry of Appellant to
verity that he had actually participated in any waiver. Mor e

inportantly, even if Appellant had participated in a waiver,
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there was absolutely no inquiry of Appellant to ensure that he
was know ngly, intelligently and voluntarily waiving his right
to be present in the proceedings. This type of inquiry is
particularly inportant in Appellant’s situation where he has a
low I Q and functions at an el enentary school |evel. How could
the trial court certify that Appellant’s waiver was know ng,
intelligent and voluntary w thout know ng whether Appell ant

understood the nature of the hearings? Turner v. State, 530 So

2d 45, 49 (Fla. 1987) (defendant nust be made aware of rights he
was waiving to knowngly and intelligently waive). Wthout a
proper inquiry, it cannot be said that there was a valid waiver
in this case. It was error to hold a pretrial hearing in

Appel | ant’ s absence. Pomeranz v. State, 703 So. 2d 465 (Fla

1997) (error to hold pretrial conferences in absence of the
def endant).

The error cannot be deenmed harm ess. Appellant’s presence
at these hearings was inportant. Hi s presence woul d not have
constituted a nere shadow of his attorney. An issue involved
whet her the state would be allowed to i nvade Appellant’s person
and take his blood ST6. Not hing can be nore personal and
private. Al so, another issue involved the waiver of one of
Appellant’s rights — the right to speedy trial ST2. Appellant’s
presence should have been allowed for these issues. The error

was not harnl ess.
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PO NT XI
THE TRIAL COURT ERRED |IN OVERRULI NG APPELLANT S
OBJECTI ON TO OLI VI A CAVAZO S TESTI MONY THAT SHE WOULD
HAVE HEARD JOSE GUI LLERMO A. K. A. OSCAR | F HE HAD LEFT
THE HOUSE
Evidentiary rulings that are not pure questions of |aw fall
under an abuse of discretion review. However, rulings contrary

to the wevidence code constitute an abuse of discretion.

Johnston v. State, 863 So. 2d 271, 278 (Fla. 2003); Nardone v.

State, 798 So. 2d 870, 874 (Fl a. 4'" DCA 2001).

One of the possibilities before the jury was that Lulu’'s
husband (Jose Guillernmo a/k/a Oscar) killed her. Oscar had
anotive. Lulu was going out at night. Gscar warned her that if
she did this one nore time he would | eave her T884-885. After
Oscar fell asleep Lulu again left the house. Appel I ant’ s
statenment indicated that Lulu exchanged sex for noney in order
to buy drugs. If Oscar left the house that night he may have
killed Lulu after she had sex with Appellant. A ivia Cavazos
testified that Lulu called a taxi and left that night T903
Cavazos went to sleep. Over defense objection on the ground of
specul ati on, Cavazos was permtted to testify that she would
have heard Oscar get up and go out if he had gone out during the
ni ght:

Q Woul d you have heard Oscar if he left during the
ni ght ?

MR. AKINS: Objection. Speculation.
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THE COURT: Overrule the specul ation objection.
MS. PARK: You want nme to repeat it?

THE | NTERPRETER:  Yes.

BY Ms. PARK:

Q Wul d you have heard Gscar get up and go out if he
had gone out during the night?

A | would have to hear it, because he would have to
pass where | was to go out.

T904-905. The trial court overruled the defense objection and
permtted the testinmony T905. This was error.

The law is very clear: a witness may not speculate as to
what action he or she would have taken if something did or did
not occur:

Conj ecture has no place in proceedings of this sort...

The law seenms well established that testinony
consisting of guesses, conjecture or speculation -
suppositions without a prem se of fact — are clearly

inadm ssible in the trial of causes in the courts of
this country. A statenent by a witness as to what a
person woul d have pursued under certain circunstances
whi ch the witness says did not exist will ordinarily
be rejected as inadm ssible and as provi ng not hing.

Dracket Prods. Co. v. Blue, 152 So. 2d 463, 464 (Fla 1963);

LeMaster v. G ock,lnc., 610 So. 2d 1336-39 (Fla. 1° DCA 1992).

Thus, Oivia Cavazos’ specul ation she would have heard Oscar
| eave the house if he had left the house should not have been
adm tted.

The error in admtting the speculation was not harnl ess.

The prosecutor enphasized the inproper testinony in closing
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argument that Oivia would have heard Oscar if he had |left the
house at night - “She says he didn't |eave. She woul d have
heard him” T1366. VWhet her Oscar left the residence was an
i ssue. Oscar was a plausible suspect. Lulu had sex with other
men for noney. Oscar told Lulu that if she left the house again
at night their relationship was over T885. (Oscar sonehow knew
that Lulu' s body was found nude despite the fact the police
never gave himthis information.® Aso, the killer neatly placed
and folded Lulu s clothing and covered her private areas. This
is consistent with the actions of sonmeone who | oved or cared for
Lulu — such as her husband Oscar. Oscar denied ever having ana
sex with Lulu T883,978, yet Oscar’s senmen was found on the tip
of a condom that was in her anal cavity T1114,1168-1169, 1171
Despite Oscar’'s testinmony of having vagina sex, there was
absol utely none of Oscar’s semen in Lulu’s vaginal cavity T1154.°
The bottom line is that Oscar was a plausible suspect in
this case which could cause a reasonabl e doubt on the state’s
theory that Appellant was the killer. However, the inproper
testimony would case a doubt on whether Oscar would have the
opportunity to kill Lulu. Thus, the error cannot be deened

harm ess beyond a reasonabl e doubt. State v. DiGuilio, 491 So

®> Detective Hall testified that he had shown Oscar a photo
of Lulu but the photo was not a nude photo T980.

® There was some senen from soneone else in the vaginal
cavity, but it could not be identified T1127.
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2d 1129, 1139 (Fla. 1986). This cause nust be remanded for a

new trial.

PO NT XI

THE TRIAL COURT ERRED |IN OVERRULI NG APPELLANT' S

OBJECTI ON AND ADM TTI NG HEARSAY STATEMENTS THAT JOSE

GUI LLERMO AND OLI VI A CAVAZOS HAD | DENTI FI ED FLI P FLOPS

THAT WERE FOUND NEAR THE SCENE WHERE THE BODY WAS

FOUND.

Over Appellant’s hearsay objections T968, 969, Detective Hal
was permtted to testify that Jose Guillernmo and divia Cavasos
identified flip flops that were found near the scene where the
body was found T968-9. This was error.

Evidentiary rulings that are not pure questions of |aw fall
under an abuse of discretion review. However, rulings contrary

to the wevidence code constitute an abuse of discretion.

Johnston v. State, 863 So. 2d 271, 278 (Fla. 2003); Nardone v.

State, 798 So. 2d 870, 874 (Fla. 4'" DCA 2001).

Hearsay is defined in Section 90.801(1)(c), Florida Statutes

as a statenent other than one nmade by the declarant while

testifying at trial or hearing offered in evidence to prove the

truth of the matter asserted. Section 90.801(1) defines the
“decl arant” as the person who nakes the statenent.

Clearly, the statenents at bar were hearsay. See Keen v.

State, 775 So. 2d 263, 272 (Fla. 2000) (where testinony provided

an “inescapable inference” that declarant had nmade out-of -court
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statenment; the statement will be hearsay despite fact that

wi tness did not specifically repeat what he was told).

It was error to admt the hearsay. The error denied
Appel lant due process and a fair trial. Fifth, Sixth,
Fourteenth Anend., U S. Const., Art. |, 88 2, 3, 16, 22, Fla.

Const .

The error was not harm ess. The prosecutor used the hearsay
evidence (that the flip flops belonged to Lulu) to argue that
she struggled as she was taken near the road T1337.

PO NT Xl |

THE TRIAL COURT ERRED |IN OVERRULI NG APPELLANT' S

OBJECTION AND PERM TTI NG | NVESTI GATOR HAMRICK TO

TESTI FY THAT, AFTER SPEAKING W TH | NDI VI DUALS, THE

| NFORVATI ON THAT LULU WAS IN A WHI TE JEEP W TH SEVERAL

MEN WAS REFUTED

Detective Hall testified that during his investigation he
received information that Lulu may have been in a white Jeep
with several nmen T993. Hall also had information that Lulu was
with at | east three other nen that eveni ng T993.

Over Appellant’s hearsay objection, T1000, investigator
Hanmrick was permtted to testify that he tal ked to individuals
who clained that they were not the individuals in the white Jeep
with Lulu T1000-1004.

The out-of-court statements as to what others told Hanrick

were hearsay. See Section 90.801(1)(c). Thus, it was error to

overrul e Appellant’s objection and to allow the introduction of
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the hearsay evidence.’ Fifth, Sixth, Fourteenth Amend., U.S.
Const., Art. |, 88 2, 3, 16, 22, Fla. Const.
PO NT XIV

THE TRI AL COURT ERRED I N GRANTI NG THE STATE S CAUSE

CHALLENGE TO POTENTI AL JURCR MORRI SON OVER APPELLANT" S

OBJECTI ON.

The trial court granted the state’'s cause challenge to
potential juror Morrison over Appellant’s objection T479. This
was reversible error

During jury selection, Mrrison did not indicate that she
could not follow the law or that she had an unyielding bias
agai nst the death penalty.

Morrison was excused because she did not like to sit in
j udgnment of others. This is not sufficient to disqualify
soneone for cause. Especially where Mrrison never indicated a
problem with following the law and testified that she could
recommend the death penalty T450. Morrison indicated that she
would fall in the mddle of a scale from O to 10 of those
agai nst and for the death penalty T450.

The state and federal constitutions forbid excluding jurors

from capital cases because of their views about the death

" Evidentiary rulings that are not pure questions of |aw

fall under an abuse of discretion review However, rulings
contrary to the evidence code constitute an abuse of discretion.
Taylor v. State, 601 So. 2d 1304, 1305 (Fla. 4" DCA 1992)
(discretion “narromy limted by rules of evidence”); Nardone v.
State, 798 So. 2d 870, 874 (Fla. 4'" DCA 2001) (no discretion to
make rulings contrary to evidence code).
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penalty unl ess those views would prevent or substantially inpair
the performance of their duties in accordance the with judge's

instructions and the jurors’ oath. See Gray v. Mssissippi, 481

U S. 648, 658 (1987); Ault v. State, 866 So. 2d 674, 684 (Fl a.

2003) (quoting and following Gray). Chandler v. State, 442 So.

2d 171, 173-74 (Fla. 1983), found error in excusing for cause
jurors who did not express an “unyielding conviction and
rigidity of opinion regarding the death penalty).

In Gray, prospective juror Bounds “was somewhat confused,”
but “ultimately stated that she could consider the death penalty
in an appropriate case and the judge concluded that Bounds was
capabl e of voting to inpose it.” 481 So. 2d at 654. Questioned
by the state, she “stated that she could reach either a guilty
or not guilty verdict and that she could vote to inpose the
death penalty if the verdict were guilty.” 1d. At 655. The
judge erred excusing her for cause under those circunstances.

Whet her one does not like to sit in judgnent of others is of
no nonment as long as they can follow the |aw. Morrison was
unequi vocal in her responses (“Yes, | do”) as to recommendi ng
the death penalty in the appropriate case T450. It was
reversible error to grant the cause challenge over defense
obj ecti on.

The i nproper granting of a cause challenge on this ground is

per se prejudicial under Gray, Ault, and Chandler. Those cases
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(and many others) held the error prejudicial only as to penalty
rather than guilt, and ordered new penalty proceedi ngs.

These cases were deci ded agai nst a background under st andi ng
that it is the penalty phase that determ nes death eligibility.

Bottoson v. State, 833 So. 2d 693 (2002), however, held that a

conviction fo first degree nurder wthout nore makes one

eligible for the death penalty. Justice Lewis explained: “An
individual is eligible for the maxi mrum penalty i nmedi ately upon
being found guilty of a capital felony.” 1d. 728 (Lews, J.,
concurring).

Bottoson was contrary to prior Florida law. Cf. Banda v.
State, 536 So. 2d 221, 225 (Fla. 1988) (“The death penalty is
not perm ssible under the |law of Florida where, as here, no

valid aggravating factors exist.”); Elamv. State, 636 So. 2d

1312, 1314-15 (Fla. 1994) (quoting and foll ow ng Banda); accord

Buckner v. State, 714 So. 2d 384, 390 (Fla. 1998); Thonpson V.

State. 565 So. 2d 1311, 1318 (Fla. 1990) (“Because no valid
aggravati ng circunstances exist, the death sentence cannot stand
and we find no need to discuss other points raised on appeal.”);

Kanpff v. State, 371 So. 2d 1007 (Fla. 1979) (vacating death

sentence where state failed to establish any aggravating
ci rcunst ance).
Further, and perhaps nore inportantly, section 921.141,

Fl orida Statutes, requires the finding of “sufficient
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aggravating circunstances” (e.s.) as a requisite for a death
sent ence.

After Bottoson, a vote to convict for first degree nurder is
itself a vote for death eligibility. No further fact-finding is
required. (If further fact-findings were required, the statute

woul d violate the requirements of Ring v. Arizona, 536 U s. 584

(2002).) The murder conviction is both necessary and sufficient

for death-eligibility under Bottoson. The fact that Ault was
decided after Bottoson does not affect this argunent. The
initial brief in Ault was filed in January 2002, well| before the
decision in Bottoson, and Ault requested only a new penalty

phase. See Ault v. State, No. SC00-863 (briefs and transcri pt

of oral argument).® Hence, Ault did not decide the effect of
Bottoson on the relief to be granted.

Grant of the cause chall enge denied Appellant his rights
under the Due Process, Jury, and Cruel and Unusual Puni shnment
Cl auses of the state and federal constitutions.

Since the guilty-phase verdict itself is now enough to
gualify one for a death sentence, the erroneous exclusion of the
juror was prejudicial both as to guilt and as to penalty. This
Court should order a new trial.

Alternatively, if this Court finds the error prejudicia

® The briefs and transcript may be read at:

http://ww. wf su. or g/ gavel 2gavel / archi ves/ 03-01. ht m #JAN10
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only as to the separate penalty phase, it should reverse the
deat h sentence and remand for new jury sentencing proceedings.
PO NT XV

THE TRI AL COURT ERRED | N DENYI NG APPELLANT’ S MOTI ON TO
SUPPRESS.

Appel  ant noved to suppress a statenent he nmade to police on
the ground that he was never infornmed of his right to have an
attorney present during questioning T73-81,941. The trial court
deni ed the notion pretrial and during trial T82,942. This was
error.

The present issue involving the adequacy of Mranda warni ngs
is a question of l|aw which is reviewed de novo on appeal

Roberts v. State, 874 So. 2d 1225 (Fla. 4'" DCA 2004); Dool ey v.

State, 743 So. 2d 65, 68 (Fla. 4'" DCA 1999) (trial court is in
no better position to evaluate audio or videotape from the
appel l ate court).

In the present case the police taped a statement from
Appel | ant . The tape shows that police failed to inform
Appellant of his right to have an attorney present during
questioning. Exhibit #2. Detective Hall acknow edged that al
his conversations wth Appellant were on the tape T51, 53.
Despite the fact that Hall clainmed to have read all the rights
the tape does not reflect that Hall informed Appellant of his
right to have an attorney present during questioning. Hal

expl ained that only a portion of the rights were on the tape

58



because the beginning of the tape had a | eader which could not
record. However, the tape shows there was no | eader problem
See Exhibit #1. Mreover, the testinony was that the | eader was
only 10 seconds T68. Hall testified that during this 10 second
interval he turned on the recorder fromone room wal ked out of
the room went inside the interview roomand then told Appell ant
he wanted to read him his rights and proceeded to read the
followi ng Mranda warning which was not reflected on the tape:

...you have the right to remain silent. Anything that

you say can be used against you in court. You have

the right to talk to an attorney for advice before we

ask you any guestions and to have himw th you during

questi oni ng
T41. However, this scenario is inpossible. The tape has no
| eader. See Exhibit 1. Furthernore, all the actions that Hal
took after turning on the tape, including reading the alleged
warning not picked up by the tape, would be physically
i npossible to do in 10 seconds or even in 20 seconds. It was an
abuse of discretion for the trial court to rely on evidence that

was i npossible or inherently unreliable in denying the notion to

suppress. See Van Note v. State, 366 So. 2d 78, 80 (Fla. 4'" DCA

1978) (appellate court “has the right, nay, the duty, to reject
“inherenly incredi ble and inprobable testinony or evidence ”).
It was error to deny the notion to suppress where Appel |l ant was
not infornmed of his right to have counsel present during

guesti oni ng. Roberts v. State, 874 So. 2d 1225 (Fla. 4" DCA
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2004); Cook v. State, 896 So. 2d 885 (Fla. 4'" DCA 2005); Wst v.

State, 876 So. 2d 614 (Fla. 4'" DCA 2004).

I n Roberts, the court explained that M randa requires that
the person in custody be informed of the right to have counse
present during questioning:

Fl orida courts have consistently interpreted Mranda
as requiring notification that a person in custody has
a right to have counsel present not only before
interrogation but during interrogation as well. See
Ramrez v. State, 739 So. 2d 568 (Fla. 1999); Sapp v.
State, 690 So. 2d 581, 583-84 (Fla. 1997); Holland v.
State, 813 So. 2d 1007, 1009 (Fla. 4'" DCA 2002);
T.S.D. v. State, 741 So. 2d 1142 (Fla. 3d DCA 1999);
Statewight v. State, 278 So. 2d 652 (Fla. 4" DCA
1973); James v. State, 223 So. 2d 52 (Fla. 4" DCA
1969) .

Simlarly, federal courts have recognized that
advi senent of the right to counsel during questioning
is a vital part of the Mranda procedural safeguards.
See United States v. Noti, 731 F.2d 610, 614 (9" Qr.
1984); United States v. Anthon, 648 F.2d 669 (10" Grr.
1981); Atwell v. United States, 398 F.2d 507 (5'" Qr.
1968); Goshart v. United States, 392 F.2d 172, 175 (9'"
Cir. 1968); Wndsor v. United States, 389 F.2d 530 (5'"
Cir. 1968);

874 So. 2d at 1227-1228. Li kewi se, in Canete v. State, 30 Fla

L. Weekly D1387 (Fla. 4'" DCA June 1, 2005), it was explained
that the right to have an attorney before and during questioning
nmust be given:

Mranda v. Arizona, 384 U S. 436, 86 S.Ct. 1602, 16
L. Ed. 2d 694 (1966), makes it clear that suspects nust
be informed of their right to have an attorney present
bef ore and during questioning. See Franklin v. State,
876 So. 2d 607 (Fla. 4'" DCA 2004), cert. denied,

Uus __ , 125 S.Ct. 890, 160 L.Ed.2d 825 (2005); West
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v. State, 876 So. 2d 614 (Fla. 4'" DCA 2004), review
deni ed, 892 So. 2d 1014 (Fla. 2004); Roberts v. State,
874 So. 2d 1225 (Fla. 4'" DCA 2004), review deni ed sub
nom State v. West, 892 So. 2d 1014 (Fla. 2005). The
i ssue, here, is whether appellant could readily infer
fromwhat he was told that he had the right to have an
attorney present during questioning since he was not
expressly give that advice. W conclude that he could
not . Al t hough no magic words are required for
M randa, see Gore v. State, 599 So. 2d 978 (Fla.
1992), here, the warnings sinply failed to convey the
significant right to counsel’s presence during the
guestioni ng process. It is true, as the dissent
poi nts out, that appellant was told by the officers
that he had the right to the presence of an attorney
before they could ask any questions and that if he
decided to answer questions wthout an attorney
present, he had the right not to answer any question
until he could speak with an attorney. Yet, this
information never effectively and expressly conveyed
to appellant that he had the right to have an attorney
present and by his side while the actual questioning
was taking place, i.e., “during” questioning. A
crimnal defendant need not have to guess at the
substance of his constitutional rights under M randa
As this Court stated in Roberts, Mranda requires a
cl ear, understandable warning from |aw enforcenent
officers that conveys all of a defendant’s rights.
“Only through such a warning is there ascertainable
assurance that the accused was aware of his right.”

30 Fla. L. Wekly at 1388. The error violated Appellant’s
rights under the Fifth, Sixth and Fourteenth Amend., U.S..

Const. and Art. |, &8 9, Fla. Const.

PO NT XVI

APPELLANT WAS DENI ED DUE PROCESS AND A FAIR TRI AL BY
SEPARATI ON OF THE JURORS DURI NG DELI BERATI ONS.
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Jury deliberations began on the norning of Novenber 9, 2004.
After struggling with deliberations all day, the jury indicated
that they were not close to a verdict T1422. The trial court
all owed the jury to discontinue deliberations and separate unti
9:30 a.m Novenber 10, 2004 T1422. The jury deliberated all day
on Novenber 10, 2004. Agai n, after struggling wth
deli berations all day, w thout being close to a verdict T1446,
the trial court discontinued deliberations and separate for 2
days until Novenber 12, 2004 T1447-48. The jury returned that
norni ng and reached a verdict within mnutes T1460. Under the
uni que circunstances of this case, Appellant was denied due
process and a fair trial by the jury separating during
del i berati ons.

In Raines v. State, 65 So. 2d 558 (Fla. 1953), this Court

reversed where there was no objection to the separation of
jurors during deliberations noting the danger of contam nation
of the jury:

The record does not show that appellant raised any
obj ection whatever to the order of the Court
permtting the jury to separate and go to their hones
for the night.

There was no objection when the jury was dispersed,
nor were counsel consulted. There is no showing in
the way of evidence that defendant’s rights were
prejudi ced but trials should not be conducted in a way
t hat def endant had good reason for the belief that he
was deprived of fundanmental rights. The opportunity
was open for tanpering with the jury and the
tenptation to do so was such that we are not convinced
that the appellant’s trial was conducted with that
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degree of fairness and security that the bill of
rights contenplates. A fifteen hours absence under no
restrai nt whatever | eaves to nuch roomto question the
bona fides of everything that took place during that
time, particularly when one defendant was acquitted
and the other was convicted on the sane charges and

evidence. It inposes too great a burden on defendant
to produce evidence of prejudice to his rights under
such circumstances. We think this error calls for
rever sal

65 So. 2d at 559-60 (enphasis added).

Rul e of Crim nal Procedure 3.370(c) specifically requires
the jury in a capital case not separate during deliberations
unl ess both defense and prosecution affirmatively waive non-

separation of the jury:

(c). During Deliberations. Absent exceptional
circum stances of enmergency, accident, or other
speci al necessity or unless sequestration is waived by
the state and the defendant, in all capital cases in

which the death penalty is sought by the state, once
the jurors have retired for consideration of their

verdict,t hey nust be sequestered until such time as
t hey have reached a verdict or have otherwi se been
di scharged by the court. In all other cases, the
court, in its discretion, either on the notion of
counsel or on the state’s initiative, nmay order that
the jurors be permtted to separate. If jurors are
allowed to separate, the trial judge shall give

appropriate instructions.
(enmphasi s added) .

In this case although the parties agreed that the jurors
could stop deliberations for the night, neither party
specifically elected to have the jury separate during
del i berations. The topic regarding jury separation was never

specifically addressed. Appel | ant was never asked about the

63



jurors being about to separate. However, the danger that this
Court worried about in Raines appears to have cone true. To
exacerbate the situation the trial court instructed the jurors
they were “allowed to discuss the case anpngst” thenselves
during the separation T1422. The jury in this case struggled
day after day, but once they separated and rejoined they reached
a verdict in a matter of mnutes. This cause nmust be reversed
and remanded for a new trial

PO NT XVI |

THE TRI AL COURT’ S | NSTRUCTI ON ON PREMEDI TATI ON WAS
HARMFUL REVERSI BLE ERROR

Def ense counsel objected to the inadequate instruction on
first degree murder. T19-20, 769, 1319-20; R204-05. The noti on was
deni ed. T21, 1319-20. The trial court gave the erroneous
instruction. T1405-06. This was harnful, reversible error.

Whether a jury instruction msstates the elenents of a

statutory crime is reviewed de novo. See United States v.

Petrosian, 126 F. 3d 1232, 1233 n.1 (9'" Cir. 1997), cert.
deni ed, 522 U.S. 138, 118 S.Ct. 1101, 140 L.Ed.2d 156 (1998).
The follow ng instruction regarding preneditati on was given

to the jury in this case:

Killing with preneditation, killing after consciously
deciding to do so. The decision nust be present in
the mnd at the time of the killing. The |aw does not
fix the exact period of tinme that nust pass between
the formation of the pre-neditated intent to kill and
the killing.
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The period of tinme nmust be |ong enough to allow
reflection by the defendant. The pre-neditated intent
to kill nust be formed before the killing.

The question of preneditation is a question of fact to

be determ ned by you from the evidence. It will be
sufficient proof of preneditation if the circunstances
of the killing and the conduct of the accused convince
you beyond a reasonable doubt of the existence of
prenmeditation at the tinme of the killing.

T1405- 06.

In McCutchen v. State, 96 So. 2d 152 (Fla. 1957) this Court

expl ained that a preneditated design includes reflection and
del i beration before and at the time of the killing:

A preneditated design to effect the death of a human
being is a fully formed and consci ous purpose to take
human life, formed upon reflection and deliberation,
entertained in the m nd before and at the time of the
hom cide. The |aw does not prescribe the precise
period of tinme which nust el apse between the formation
of and the execution of the intent to take human life
in order to render the design a preneditated one; it
may exi st only a few nonents and yet be preneditated.
If the design to take human I|ife was fornmed a
sufficient length of time before its execution to
admt of some reflection and deliberation on the part
of the party entertaining it, and the party at the
time of the execution of the intent was fully
conscious of a settled and fixed purpose to take the
life of a human being, and of the consequence of
carrying such purpose into execution, the intent or
desi gn woul d be preneditated wi thin the nmeaning of the
| aw although the execution followed closely upon
formation of the intent.

96 So. 2d at 153 (enphasis added).
Del i beration is defined as the act of weighing and exam ni ng
the reasons for and against a contenplated act or course of

conduct or a choice of acts or neans. BLAack' s LawDcnawry, Rev. 4"
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Ed, at page 514; see also People v. Hillman, 295 P. 2d 939 (Cal.

App. 1956) (deliberate includes weighing of vari ous
considerations). The instruction that was given in this case is
m sl eadi ng and does not accurately define prenmeditated design
referred to in Florida Statute Section 782.04(1)(a)l and
McCut chen under Florida |aw. The instruction objected to by
Appellant fails to inform the jury that prenmeditated design
i ncludes deliberation: the weighing of the reasons for and
agai nst the act. The instruction does not reflect the correct
law and permts a verdict of gquilty where there is no
del i beration by the defendant.

The instruction given here is msleading, as it defines a
first degree preneditated nurder as a two step process, whereas

the elenents of first degree nurder contain a three step

process. The standard instruction informs the jury that
“killing with premeditation” is killing after consciously
deciding to do so. Thus, the instruction states that
consciously deciding to kill and then killing is preneditated
mur der . The instruction conpletely omts the process of

del i beration. Consciously deciding to do sonething is not the
sane a wei ghing and deliberating over the reasons and nmeans of
doi ng sonet hi ng. Being aware of one’'s actions, being
“consci ous” and cogni zant of them does not entail the |evel of

contenpl ati on, weighing and considering the nmeans and reasons
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for and against an act that is “deliberation.”

The standard instruction also states that no period of tine
is needed between the formation of the preneditated intent to
kill and the killing, except that period wvhich nust be |ong
enough to permt reflection. This is msleading. This does not

inform the jury that the defendant nust reflect or what the
def endant nust reflect upon, but only that he have tinme to do
so. The law requires actual reflection and not nerely tinme for
reflection.

The standard instruction given in this case infornms the jury

that premeditation is proven if the prenmeditation was at the

time of the killing:
It will be sufficient proof of prenmeditation if the
circunstances of the killing, and the conduct of the
accused, convince you beyond a reasonabl e doubt of the
premeditation at the tinme of the killing.

T 1895. This is an incorrect statement of |[|aw The

premedi tati on nmust be present before the time of the killing.

McCutchen v. State, 96 So. 2d 152, 153 (Fla. 1957) (“entertained

in the mnd before and at the time of the honicide”). The
instruction erroneously relieves the State of the burden of
proving that the fully formed purpose was before the killing.

Telling the jury that preneditation only has to be at the tine

of the killing along with telling the jury preneditation is
killing after consciously deciding to kill allows for the
erroneous conclusion that the decision to kill can be w thout
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the required deliberation process of MCutchen. The jury should
have been given a correct instruction.
Due process requires accurate instructions as to what nust

be proven for a conviction. See Screws v. United States, 325

U S. 91, 4107, 65 S.Ct. 1031, 89 L.Ed. 1495 (1945). The error
deni ed Appellant due process and a fair trial. Fifth, Sixth,
Fourteenth Amend., U. S. Const., Art. |, 88 2, 9, 16, 22, Fla.

Const . This cause nmust be reversed for a new tri al .

PENALTY | SSUES

PO NT XVI |

APPELLANT WAS DENIED HI' S RIGHT TO A RELI ABLE CAPI TAL
SENTENCI NG AND DUE PROCESS BY THE FAI LURE TO | NSTRUCT
THAT THE FACTFI NDER MUST DETERM NE BEYOND A REASONABLE

DOUBT THAT THE AGGRAVATI NG Cl RCUMSTANCES OUTWEI GH THE
M TI GATI NG Cl RCUMSTANCES.

Appel l ant challenged the preponderance standard for
determ ning whether the sentence of death 1is appropriate
(mtigators nust outweigh aggravators) R70; T769,1319. The trial

court overruled the objection T769, 1319-20. This was reversible

error.

The reliability of determning that death is the appropriate
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sentence depends on certitude.

In civil cases involving nonetary disputes the burden of
proof is by the preponderance of the evidence. The risk of
error is alnost equally shared by the litigants.

In crimnal cases because liberty is at stake, society
demands much nore reliability and certitude. The burden of
proof is beyond a reasonabl e doubt.

The death penalty is unique in its severity and irrevocable
nature.® A higher degree of certitude nust be required for its
inmposition.’™  Thus, the factfinder nust determne that the
aggravating circunstances outweigh the mtigating circunstances
beyond a reasonabl e doubt.

As recently as Deck v. Mssouri, 544 U S. _  (2005), the

United States Suprenme Court has enphasized there is just as

® “[T)he penalty of death is qualitatively different froma

sentence of inmprisonment, however, |ong. Death, in its
finality, differs nmore fromlife inprisonnent than a 100-year
prison termdiffers fromone of only a year or twd.” \Wodson v.
North Carolina, 428 U S. 280, 305, 96 S.Ct. 2978, 49 L.Ed.2d 944
(1976).... “The death penalty differs fromall other fornms of
crim nal punishnent, not in degree but in kind. It is unique in
its total irrevocability. It is unique in its rejection of
rehabilitation of the convict as a basis purpose of crimna

justice. And it is unique, finally in its absolute renunciation
of all that is enbodies in our concept of humanity.” Furman v.
Georgia, 408 U S. 238, 306, 92 S.Ct. 2726, 33 L.Ed.2d 346 (1972)
(Stewart, J., concurring).

" The Ei ght Anmendnent requires “heightened reliability ...
in t he determ nation whet her t he deat h penalty i's
appropriate....” Summer v. Shuman, 483 U.S. 66, 72, 107 S. Ct
2716, 97 L.Ed.2d 56 (1987).
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critical a need for reliability in decision nmaking in the
penalty phase as in the guilt phase:

Al t hough the jury is no |onger deciding between guilt
and i nnocence, it is deciding between |ife and death.

That deci si on, gi ven t he “‘severity’” and
““finality’” of the sanction, is no less inportant
t han the decision about guilt. Monge v. California,
524 U. S. 721, 732 (1998) (quoting Gardner v. Florida
430 U. S. 349, 357 (1977)).... Neither is accuracy in
meki ng that decision any less critical. The Court has
stressed t he “accruate need” for reliable

deci si onmaki ng when the death penalty is at issue.
544 U.S. ___, Slip opinion at 9.

In State v. Wod, 648 P.2d 71 (Utah 1981), cert. denied, 459

U.S. 980 (1982), the Utah Suprenme Court held that the certitude

required for deciding whet her the aggravating factors outwei ghed

the mtigating factors was beyond a reasonabl e doubt:
The sentencing body, in making the judgnment that
aggravating factors “outweigh,” or are nore conpelling
than, the mtigating factors, nust have no reasonable
doubt as to that conclusion, and as to the additional
conclusion that the death penalty is justified and
appropriate after considering all the circunstances.

648 P.2d at 83-84.

In State v. Rizo, 833 A 2d 363 (Conn. 2003), the Connecti cut

Suprene Court recognized that the reasonabl e doubt standard was
required for the wei ghing process:

| nposi ng the reasonabl e doubt standard on the wei ghi ng
process, noreover, fulfills all of the functions of
burdens of persuasion. By instructing the jury that
its level of certitude nust neet the demanding
st andard of beyond a reasonabl e doubt, we nminimze the
risk of error, and we communi cate both to the jury and
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to society at large the inportance that we place on
the awesone decision of whether a convicted capita
felony shall live or die.

833 A . 2d at 407 (enphasis added). The court recogni zed that the
greater certitude |l essened the risk of error that is practically
unrevi ewabl e on appeal:

in making the determ nation that the aggravating
factors outweigh the mtigating factors and that the
defendant shall therefore die, the jury may wei gh the
factors inproperly, and nay arrive at a decision of
death that is sinply wong. Indeed, the reality that,
once the jury has arrived at such a decision pursuant
to proper instructions, that decision would be, for
all practical purposes, unreviewable on appeal save
for wevidentiary insufficiency of the aggravating
factor, argues for sone constitutional floor based on
the need for reliability and certainty in the ultimte
deci si on- maki ng process.

833 A.2d at 403 (enphasis added). Finally, the court reversed

t he death sentence for failure to instruct that the aggravators

must outwei gh the mtigators beyond a reasonabl e doubt:
Consequently, the jury nmust be instructed that it nust

be persuaded beyond a reasonable doubt that the
aggravating factors outweigh the mtigating factors

and that, therefore, it is persuaded beyond a
reasonable doubt that death is the appropriate
puni shment in the case. In this regard, the meaning

of the “beyond a reasonable doubt” standard, as
describing a |l evel of certitude, is no different from
that usually given in connection with the questions of
guilt or innocence and proof of the aggravating
factor.

The trial court’s instructions in the present case did
not conform to this demanding standard. We are
constrained, therefore, to reverse the judgnment of
death and to remand the case for a new penalty phase
heari ng.

833 A.2d at 410-411. Li kewi se, the factfinder in this case nust
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have been persuaded beyond a reasonable doubt that the
aggravators outweighed the mtigators. Article I, Sections 2,
9, 16, 17 and 22 of the Florida Constitution; Fifth, Sixth,
Eighth and Fourteenth Anmendnments to the United States
Constitution. Appellant’s sentence nmust be vacat ed.
PO NT XI X

| NSTRUCTI NG THE JURY TO DETERM NE WHETHER SUFFI CI ENT

M TI GATI NG Cl RCUMSTANCES EXI ST THAT OUTWEI GH

AGGRAVATI NG ClI RCUMSTANCES PLACES A HI GHER BURDEN OF

PERSUASI ON ON APPELLANT AND VIOLATES THE EI GHTH

AVMENDMENT REQUI REMENT THAT DEATH BE THE APPROPRI ATE

PUNI SHVENT, FUNDAMENTAL FAI RNESS AND DUE PROCESS.

Appel | ant objected to the penalty phase jury instruction
t hat the jury determ ne whether sufficient m tigating
circunstances exist that outweigh aggravating circunstances
R70; T769, 1319. The trial ~court overruled the objections
T769, 1319-20. The wei ghing equation was given to the jury as
its duty to determne whether the mtigating circunstances
out wei gh the aggravating circunstances T1678, 1674. This was
reversible error and violates the reliability requirement for
the death penalty, fundanmental fairness, and Due Process under
Article 1, Sections 2, 9, 16, 17 and 22 of the Florida
Constitution, and the Fifth, Sixth, E ghth and Fourteenth
Amendnents to the United States Constitution.

The statute and jury instructions direct the judge and jury

to perform the following analysis to determ ne whether a

sentence of |ife inprisonment or the death penalty should be
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i nposed:

(a) that sufficient aggravating circunstances exi st
as enunerated in subsection (5), and

(b) That there are insufficient mtigating circum
st ances to out wei gh t he aggravati ng
ci rcumst ances.

Section 921.141(3), Florida Statutes (enphasis added).

I n People v. Young, 814 P.2d 834 (Colo. 1991), the Col orado

Suprenme Court held that the statutory wei ghing equation, which
favored death if there were insufficient mtigating factors to
outwei gh the statutory aggravating factors, could result in an
unreliable death sentence when mnmitigating and aggravating
factors are equal and thus is unconstitutional:

The result of a decision that the relevant
consi derations for and against inposition of the death
penalty in a particular case are in equipoise is that
the jury cannot determne wth reliability and
certainty that the death sentence is appropriate under
the standards established by the |egislature. A
statute that requires a death penalty to be inposed in
such circunstances w thout the necessity for further
del i berations, as does section 16-11-103(2)(b)(111),
is fundamentally at odds with the requirenment that the
procedure produce a certain and reliable conclusion
that the death sentence should be inposed. That such
a result is mandated by statute rather than arrived at
by a jury adds nothing to the reliability of the
deat h sentence. The |l egislature has commtted the
function of weighing aggravators and mtigators to the
jury. A jury determnation that such factors are in
equi poi se nmeans nothing nmore or less than that the
nmoral evaluation of the defendant’s character and
crime expressed as a process of weighing has yielded
i nconclusive results. A death sentence inposed in
such circunmstances violates requirenents of certainty
and reliability and is arbitrary and capricious in
contravention of basic constitutional principles.
Accordingly, we conclude that the statute contravenes
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the prohibition of cruel and unusual puni shnments under

article I'l, section 20, of the Col orado Constitution,
and deprives the defendant of due process of |aw under
article Il, section 25, of that constitution.

814 P.2d. at 845 (enphasis added).

In State v. Biegenwald, 106 N J. 13, 524 A 2d 130 (N.J.

1987), the court held that a death sentence was i nproper where
instruction provided for death when the aggravating factors are
not outwei ghed by the mtigating factors:

The error concerns the jury' s function in balancing
aggravating factors against mtigating factors, a
function that leads directly to its ultimate life or
deat h deci sion. Its effect was to allow a death
sentence wthout a finding that the aggravating
factors outweighed the nmtigating factors beyond a
reasonabl e doubt. We hold that such a finding was
required by the Act at the time of defendant’s trial
as a matter of fundanental fairness and that its
absence mandates reversal and retrial of the penalty

deci si on. Legislative policy also mndates this
result, as indicated by the 1985 anmendnents to the
Act ; t hose anendnents, furthernore, provide an

i ndependent basis for this result.
524 A. 2d at 130 (enphasis added).

In Hul sey v. Sargent, 868 F.Supp. 1090 (E.D. Ark. 1993)

again a statute which required mtigation to outweigh
aggravation created a presunption of death that would result in
deat h when the aggravating and mtigating circunstances were in
equi poi se:
If a jury found the mtigating and aggravati ng circum
stances in equi poise, neither one nore probative than
the other, or, could not fairly come to a concl usion
about what bal ance exi sted between them they would be

obligated to inpose the death sentence since the
mtigating circunstances would not be found to

74



out wei gh the aggravati ng. The requirenent that the
aggravating circunstances justify the sentence of
death, which could easily be (and was probably
intended to be) construed as an independent inquiry
(satisfied by a single finding of an aggravating
circunstance) would not cure the presunption created
by the equati on.

868 F. Supp. at 1101 (enphasi s added).

Finally, in State v. Kleypas, 272 Kan. 894, 40 P.3d 139

(Kan. 2001), the Kansas Suprene Court reversed a death sentence
due to the instruction regarding mtigating circunstances
out wei ghi ng aggravating circunstances:

I s the wei ghing equation in K. S. A 21-4624(e) a unique
standard to ensure that the penalty of death is
justified? Does it provide a higher hurdle for the
prosecution to clear than any other area of crimna

law? Does it allow the jury to express its’ reasoned
noral response” to the mtigating circunstances? W
conclude it does not. Nor does it conport with the
fundanental respect for humanity underlying the Eighth
Amendnment. Last, fundanental fairness requires that a
“tie goes to the defendant” when life or death is at
i ssue. We see no way the weighing equation in K S. A
21-4624(e), which provides that in doubtful cases the
jury nust return a sentence of death, is perm ssible
under the Eighth and Fourteenth Anmendnents. We
conclude K. S. A. 21-4624(e) as applied in this case is
unconsti tutional .

40 P.3d at 232 (enphasis added). However, the Kansas court held
that its construction of invalidating the weighing equation
saved the statute itself from being unconstitutional. However,

three years later in State v. Marsh, 278 Kan. 520, 102 P.3d 445

(Kan. 2004), the court recognized that the |anguage of the
statute was unanbi guous and that the court could not usurp the

| egislature by rewriting the statute and despite stare decisis
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t he Kansas death penalty statute was decl ared unconstitutional:

In Kleypas, we first held that the weighing equation
of K. S. A 21-4624(e) as written was unconstitutiona
under the Eighth and Fourteenth Amendnments. We
avoi ded striking the statute down as unconstitutional
on its face only by construing it to nmean the opposite
of what it said, i.e., to require aggravating
circunmstances to outweigh mtigating circunstances.
272 Kan. 894, Syl. 911 45-48. This reasoning conpelled
us to vacate Kleypas' death sentence and remand the
case for reconsideration of the death penalty under
proper instructions on the weighing equation. 272
Kan. 894, Syl. | 49.

Here, Marsh correctly notes, and the State concedes,
that Kleypas requires us to vacate Mirsh' s death
sentence and remand for reconsideration of the death
penalty under proper instructions on the weighing
equation. Marsh makes the further argunent, however,
that K S. A 21-4624(e) is unconstitutional on its face
and that the portion of our Kleypas decision that
saved the statute through judicial construction nust
be overruled. W agree.

In short, the United States Suprenme Court is willing
to exercise its power to construe statutes in a
constitutional manner to save |egislative enactnent
rather than strike it down. However, both the United
States Suprenme Court and this court have acknow edged
that the power to construe away constitutional
infirmty is limted. *“*Statutes should be construed
to avoi d constitutional guesti ons, but this
interpretive canon is not a license for the judiciary
to rewite |anguage enacted by the legislature.’”
Salinas v. United States, 522 U S. 52, 59-60, 139
L. Ed.2d 352, 118 S.Ct. 469 (1997). “We cannot press
statutory construction ‘to the point of disingenuous
evasion’ even to avoid a constitutional question.’
United States v. Locke, 471 U S. 84, 96, 96 L.Ed.2d
64, 105 S.Ct. 1785 (1985). The maxi m cannot apply
where the statute itself 1is unanbiguous. Uni t ed
States v. QOakland Cannabis Buyers’ Cooperative, 532
U S. 483, 494, 149 L.Ed.2d 722, 121 S.C. 1711 (2001).
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These cases nake plain that the avoi dance doctrine is
applied appropriately only when a statute is
anbi guous, vague, or overbroad. The doctrine is not
an available tool of statutory construction if its
application would result in rewiting an unanbi guous
statute. The court’s function is to interpret
| egislation, no rewite it. State v. Beard, 197 Kan
275, 278, 416 P.2d 783 (1966); Patrick v. Haskell
County, 105 Kan. 153, 181 Pac. 611 (1919).

* * %

We concl ude that the second hol ding of Kleypas - that
the equipoise provision could be rescued by
application of the avoidance doctrine - is not
sal vageabl e under the doctrine of stare decisis. That
hol ding of Kleypas is overruled. Stare decisis is
designed to protect well settled and sound case |aw
from precipitous or inpulsive changes. It is not

designed to insulate a questionable constitutiona

rule from thoughtful critique and, when called for,

abandonnent. This is especially true in a situation
i ke the one facing us here. Kleypas' application of
t he avoi dance doctrine was not fully vetted. It is
young and previously untested. Its rewiting of
K.S. A 21-4624(e) was not clearly erroneous; as a
constitutional adjudication; it encroached upon the
power of the |egislature.

Qur decision today to confine the application of the
avoi dance doctrine to appropriate circumstances
recogni zes the separation of powers and the
constitutional Ilimtations of judicial review and
rightfully looks to the legislature to resolve the
i ssue of whether the statute should be rewitten to
pass constitutional nuster. This is the legislature’'s
job, no ours. This decision does nore in the |long run
to preserve separation of powers, enhance respect for
judicial review, and further predictability in the | aw
than all the indiscrimnate adherence to stare decisis
can ever hope to do.

102 P. 3d 457-465 (enphasi s added).

Li kewi se, Appellant’s death sentence should be reversed
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because the jury was instructed that wunless mtigating
circunstances outwei gh aggravating circunstances the sentence

shoul d be deat h.

PO NT XX

THE TRI AL COURT ERRED | N ALLON NG THE STATE TO | NQUI RE

| NTO APPELLANT’ S PRI OR CRI' M NAL RECORD OVER

APPELLANT’ S OBJECTI ON.

Over Appellant’s objection T1610, the trial court permtted
the state to elicit evidence that Appellant had 12 prior
crimnal convictions T1612-13. This was reversible error.

Only the part of a defendant’s crimnal history involving
prior violent felonies constitutes a statutory aggravating
factor. Ot herwi se, a defendant’s prior crimnal record

constitutes a nonstatutory aggravating circunstance which nay

not be presented to the jury. See Geralds v. State, 601 So. 2d

1157 (Fla. 1992) (substantiated nonviolent crimnal history);

M kenas v. State, 367 So. 2d 606 (Fla. 1978); Mller v. State,

373 So. 2d 882 (Fla. 1979) (propensity to commit crine). Thus,
it was error for the state to elicit the nonstatutory
aggravating circunstances of the prior crimnal record.

PO NT XXI
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THE TRI AL COURT ERRED I N PERM TTI NG A STATE W TNESS TO
TESTI FY WHETHER CERTAI N FACTS WERE M Tl GATI NG.

Over defense objections the state was permtted to ask its
expert wtness whether certain facts were mtigating (for
exanpl e, whether rehabilitation was mtigating) T1650. This was
error.

Wtnesses may testify to facts but it is not their province
to render the ultimte conclusion regarding those facts. Ctf.

Martinez v. State, 761 So. 2d 1074, 1079 (Fla. 2000) (w tness’

opinion as to gquilt or innocence is not adm ssible — such
opi nion could unduly influence the jury).

In a capital case a witness nmay testify to the occurrence or
non-occurrence of a certain fact. For exanple, whether soneone
has been rehabilitated. However, the Legislature has placed the
responsibility of determ ning whether rehabilitation constitutes
a mtigating circunstance on the jury and judge.

It was al so i nproper for the witness to testify that a | ow
ability to cope with stress would not constitute a mtigating
circunstance T1650 Lines 19-24.' Again, this question was an
issue for the jury to decide. It was error for the witness to

opine that inability to cope wth stress should not be

1 Appel lant did not specifically object to this question.
However, this question was in the same form as the other
obj ecti onabl e questions (whether sonme fact is mtigating) which
were overruled and had already been unsuccessfully twce
obj ected on the ground that such questions invaded the province
of the jury. Further objection would have been futile.
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considered mtigation.

PO NT XXI

VWHETHER THE COURT ERRED I N FI NDI NG THAT THE MJURDER WAS
ESPECI ALLY HEI NOUS, ATROCI QUS OR CRUEL.

It was error for the court to find the nurder especially
hei nous, atrocious, or cruel (EHAC). It was also error to allow
EHAC to be argued to the jury over Appellant’s objection
T1482, 1484.

The trial court based EHAC on a nunber of specul ations. The
trial court assumed that Lulu was conscious when she was
st rangl ed. However, there was no evidence whether Lulu was
consci ous or unconsci ous when strangled. The nedi cal exam ner
testified that there was no indication of any struggle T1250.
Lulu was 5’1" and 150 pounds and appeared to be in good shape
T1226,1221. One woul d expect to see signs of a struggle.'® Then
again, the toxicology report showed that Lulu was full of drugs
T1706, Al. Thus, Lulu may have been unconsci ous due to al cohol

and cocaine. The bottomline is that it is sinply specul ation

2 The trial court also wote that photographs showed signs
of a struggle. However, the photos showed no such signs. There
was a di sturbance of pine needles but this does not indicate a
struggle. One wi tness thought the disturbance showed draggi ng of
somebody T932. This does not indicate a struggle. It indicates
t he dragging of sonething - nmaybe an already dead body. |t
should be noted that Lulu' s feet showed no signs of being
dragged T1250. Also, the area was well-traveled with paths
T801, and was used for prostitution and drugs T787. It was
basically a “dope hole” T787. The disturbance could have been
caused by anyt hing.
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to say she was conscious during the strangulation. The evidence
was insufficient for EHAC due to wuncertainty about what

happened. See Bundy v. State, 471 So. 2d 9 (Fla. 1985) (HAC

rejected because there was no clear evidence the wvictim
struggled with her abductor or experienced extrenme fear);

DeAngelo v. State, 616 So. 2d 440 , 442-43 (Fla. 1993) (tria

court did not err in rejecting HAC in strangul ation case where

facts were unclear); King v. State, 514 So. 2d 354 (Fla. 1987)

(aggravator m ght not be based on what m ght have occurred).
The trial court also speculated that Lulu knew she was goi ng
to die and was so terrified that she urinated. However, the

medi cal exam ner testified it was speculation whether Lulu

urinated at the time of her death T1252.
Specul ati on cannot substitute for proof of this aggravating

ci rcunst ance. See Knight v. State, 746 So.2d 423, 435-36

(Fl a. 1998). “[T]he trial court may not draw ‘1l ogica
inferences’ to support a finding of a particular aggravating
circunstance when the State has not met its burden. Clark v.

State, 443 So. 2d 973, 976 (Fla. 1983), cert. denied, 467 U S.

1210 (1984).” Robertson v. State, 611 So. 2d 1228 (Fla. 1993).

Not every strangulation is HAC. This Court wote in Rhodes
v. State, 547 So. 2d 1201, 1208 (Fla. 1989):

The trial court found the nurder was especially
hei nous, atrocious, or cruel because the evidence
suggested the victi mwas manually strangl ed. W note,
however, that in the many conflicting stories told by
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Rhodes, he repeatedly referred to the victim as
“knocked out” or drunk. Other evidence supports
Rhodes’ statenent that the victim may have been
sem conscious at the tinme of her death. She was known
to frequent bars and to be a heavy drinker. On the
ni ght she di sappeared, she was |ast seen drinking in a
bar. In Herzog v. State, 439 So.2d 1372 (Fla.1983), we
declined to apply this aggravating factor in a
situation in which the victim who was strangl ed, was
sem consci ous during the attack. Additionally, we find
not hi ng about the comm ssion of this capital felony
“to set the crime apart from the norm of capital
felonies.” State v. Dixon, 283 So.2d at 9. Due to the
conflicting stories told by Rhodes we cannot find that
t he aggravating circunstance of heinous, arocious,
and cruel has been proven beyond a reasonabl e doubt.

Cf. Deangelo v. State, 616 So. 2d 440, 442-43 (Fla. 1993) (tria

court did not err in rejecting HAC in strangul ati on case where
facts were uncl ear).

I n Zakrzewski v. State, 717 So. 2d 488, 493 (Fla. 1999),

this Court struck the hei nousness circunstance where the victim
“may have been” rendered unconsci ous. The evidence was that
“Zakrzewski approached Sylvia, who was sitting alone in the
living room He hit her at |east twice over the head with a

crowbar. The testinony established that Sylvia may have been

rendered unconscious as a result of these bl ows, although not
dead. Zakrzewski then dragged Sylvia into the bedroom where he
hit her again and strangled her with rope.” 717 So. 2d at 490
(e.s.). This Court wote at pages 492-93 (e.s.):

As for Sylvia s death, we find that the trial court’s

finding of HAC was erroneous. The State has the burden

of proving beyond a reasonable doubt that an

aggravat or has been established. See Rhodes v. State,
547 So. 2d 1201, 1208 (Fla. 1989). Medical testinony
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was offered during the trial which established that

Sylvia may have been rendered wunconscious upon
receiving the first blow from the crowbar, and as a
result, she was unaware of her inpending death. W
have generally held awareness to be a conponent of the
HAC aggravator. See, e.g., Watt v. State, 641 So. 2d
1336, 1341 (Fla. 1994) (holding that HAC is repeatedly
uphel d where the victins are “acutely aware of their
i npendi ng deaths”); Jones v. State, 569 So. 2d 1234,

1238 (Fla. 1990) (holding that events occurring after
the death of a victim cannot be considered in
determ ning HAC); Jackson v. State, 451 So. 2d 458,

463 (Fla. 1984) (holding that circumstances that

contribute to a victims death after the wvictim
becones unconsci ous cannot be consi der ed in
determning HAC). Based on the nedical expert’s
testimony, we conclude that the State has failed to
meet this burden. Therefore, we find that it was error
for the trial court to apply the HAC aggravator to
Syl via’s nurder.

EHAC is “inapplicable under Florida | aw where the victimis
unconsci ous or unaware of inpending death at the tinme of the

attack.” Cherry v. State, 781 So.2d 1040, 1055 (Fla.2000).

In Richardson v. State, 604 So. 2d 1107, 1109 (Fla. 1992),

this Court wote: “The United States Suprenme Court recently has
stated that this factor would be appropriate in a
‘conscienceless or pitiless crime which 1is unnecessarily

torturous to the victim’' Sochor v. Florida, 112 S.Ct. 2114,

2121 (1992). Thus, the crime nust be both consciencel ess or
pitiless and unnecessarily torturous.” At bar, the state did
not show these elenents. The court erred in finding the

ci rcunst ance.
“Atrial court’s ruling on an aggravating circunstance is a

m xed question of law and fact and will be sustained on review
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as long as the court applied the right rule of law and its
ruling is supported by conpetent substantial evidence in the

record.” Ford v. State, 802 So. 2d 1121, 1133 (Fla. 2001).

The evidence at bar does not rise to the level of proof
required for this circunstance. Its use renders the death
sentence unconstitutional under the Due Process and Cruel and
Unusual Puni shnment Cl auses of the state and federal
constitutions. Its erroneous use was not harnl ess beyond a
reasonabl e doubt. Wthout it, the state had only one aggravator
set agai nst extensive unrebutted mtigation. This Court should
strike the circunstance, vacate the sentence.

PO NT XXI 11

THE JURY | NSTRUCTI ON STATI NG THAT THE JURY IS TO ONLY
CONSI DER M TI GATION AFTER I T |I'S REASONABLY CONVI NCED
OF I TS EXI STENCE | S | MPROPER
Section 921.141 provides no standard for the proof of
mtigating evidence. The jury instruction conmttee has
promul gated an instruction that the jury is to consider only
mtigation after being “reasonably convinced” of its existence.
This instruction is inproper for three reasons: (a) it
i nvades the province of the Legislature; (b) it is an incorrect
statement of Florida law, and (c) it unconstitutionally linmts
the consideration of mtigating evidence. It was error to
overrule Appellant’s objections to this instruction TI15-

16, 769, 1319- 20.
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(a) Article 2, section 3 of the Florida Constitution
forbids the judiciary from exercising the powers of the
Legi sl ature.

The provision of crimnal penalties and of limtations upon
t he application of such penalties is a matter of predom nantly
substantive | aw and, as such, is a matter properly addressed by

the Legislature. Section 921.001(1), Florida Statutes; Smth v.

State, 537 So. 2d 982 (Fla. 1989) (sentencing guidelines).
Despite the fact that the Florida Legislature put no
restrictions on the consideration of mtigating evidence, the
Standard Jury Instruction Conmttee placed such a restriction by
t he pronul gation of the “reasonably convinced” standard. Hence
the “reasonably convinced” standard is wunconstitutional for
violating the Florida Constitution’s separation of powers.13
Florida law places no restriction on consideration of
mtigation. By placing a “reasonably convinced” restriction

the instruction is contrary to Florida |law.* Aso, by placing a

3 The pronul gation of the “reasonably convinced” standard

by the jury instruction commttee also violates the Cruel and
Unusual Puni shnment Cl auses of the state and federal
constitutions. A death penalty statute is constitutional only
to the extent that it reflects the reasoned judgnent by the
people through their duly elected representatives in the
Legi sl ature. G egg. Here, we have a nmmjor provision of
Florida’ s death penalty schenme substantially rewitten by a
little known commttee of |awers.

4 Adoption of standard instructions by the suprene court
does not necessarily nmean that the instructions correctly state
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hi gh degree of restriction where none exists by statute, the
jury instruction is contrary to the constitutional requirenent
that all mtigating evidence be considered and it inposes an
unconstitutionally high standard of proof.

The state and federal constitutions require that all

mtigating evidence be considered. Hitchcock v. Dugger, 481

u. S. 393 (1987). Any jury instruction that ©prevents
consideration of all mtigating evidence is unconstitutional

MIlls v. Maryland, 486 U S. 367 (1988). Full consideration of

mtigating evidence is essential in a capital case; the jury
must be able to consider and give effect to any mtigating
evidence relevant to a defendant’s background, character, or the

circunstances of the crine. Penry v. Lynaugh, 109 S.Ct. 2934

(1989) .

PO NT XXI V

THE SENTENCE OF DEATH MUST BE VACATED AND THE SENTENCE
REDUCED TO LI FE WHERE THE TRI AL COURT FAI LED TO MAKE

THE FI NDI NGS REQUI RED FOR THE DEATH PENALTY.

The | egislature has made it clear under 8§ 921.141(3) of the

Florida Statues that if the trial court is to sentence a

defendant to death it “shall set forth in witing its findings”

the law. Yohn v. State, 476 So. 2d 123, 127 (Fla. 1985)
(pronul gation of standard instructions does not nean they are
necessarily correct; standard jury instruction on insanity
proper). See also Pope v. State, 441 So. 2d 1073 (Fla. 1984)
(standard instruction on “heinous, atrocious or cruel”).
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that (1) sufficient aggravating circunmstances exist to justify
the death penalty and (2) there are insufficient mtigating
circunstances to outwei gh the aggravating circunstances.® The
| egislature directed in 8 941.141(3) that if the trial court
“does not make the findings requiring the death sentence” within

30 days -- a life sentence nust be inposed.' 1In this case, the

> This Court has also recognized that both of these
circunstances nust exist to uphold the death penalty. See
Renmbert v. State, 445 So. 2d 337, 340 (Fla. 1989) (sentence
reduced to life even though trial court had found no mtigating
ci rcumst ances and this Cour t uphel d one aggravati ng
circunstance); Terry v. State, 668 So. 2d 954 (Fla. 1996)
(reduced to life where two aggravators were not sufficient for
death even where no mtigation).

16§ 921.141(3) reads as foll ows:

(3) Findings in support of sentence of death. --
Not wi t hst andi ng the recommendation of a mmjority of
the jury, the court, after weighing the aggravating
and mtigating circunstances, shall enter a sentence
of life inprisonment or death, but if the court
i nposes a sentence of death, it shall be set forth in
writing its findings upon which the sentence of death
is based as to the facts:

(a) That sufficient aggravati ng
ci rcumst ances exi st as enuner at ed in
subsection (5), and

(b) That there are insufficient mtigating
circunmstances to outweigh the aggravating
ci rcumnst ances.

In each case in which the court inposes the death
sentence, the determ nation of the court shall be
supported by specific witten findings of fact based
upon the circunstances in subsections (5) and (6) and
upon the records of the trial and the sentencing
proceedings. |If the court does not nmake the findings
requiring the death sentence within 30 days after the
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trial court did file the sentencing order wthin 30 days,
however, the order does not contain “the findings requiring
death.” Thus, Appellant’s death sentence nust be vacat ed.

As noted above, there are two specific findings “requiring
the death sentence.” One is a finding that “sufficient
aggravating circunstances exist” to justify the death sentence.

The trial court never made this required finding -- instead it
skipped this step and nerely weighed the aggravating
circunmst ances against the mtigating circunstances R447. The
failure to make the required finding that sufficient aggravating
circunmstances exist requires vacating the death sentence and
imposition of a life sentence.

PO NT XXV

THE TRI AL COURT ABUSED I TS DI SCRETION I N ARBI TRARI LY

AND CAPRI Cl OQUSLY FI NDI NG BECAUSE APPELLANT HAS NOT

ADJUSTED WELL TO FREEDOM THE M Tl GATI NG Cl RCUMSTANCE

OF GOOD PRI SON ADJUSTMENT DESERVES LESS WEI GHT.

The trial court has discretion in weighing mtigating

ci rcunst ances. Kearse v. State, 770 So. 2d 1119, 1133 (Fl a.

2000). However, that discretion is not unbridled. For exanple,
if the trial court gave |less weight to a mtigator because it
was Tuesday this Court would not defer to the trial court’s

di scretion as to weight to give the mtigator. Wen the trial

rendition of the judgnent and sentence, the court
shal | i npose sentence of life inprisonment in
accordance with s.775.082.
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court uses an illogical reason in its weighing decision it has
abused its discretion. If the discretion was unbridled and
could be based on whim or raw power, the sentencing decision
would be arbitrary and capricious and the resulting death
sentence would violate the Eighth and Fourteenth Anmendnents to
t he Uni t ed St at es Constitution. Thus, t he very
constitutionality of the death penalty rests on the trial
court’s exercise of discretion in weighing mtigation being
reviewable. A trial court’s discretion is not unbridled and nay
be abused.

In the present case the trial court gave |ess weight to good
prison adjustnment because Appellant does not adjust well when he
is free R444. However, the issue is not Appellant’s ability to
adjust to unstructured freedom Instead, the issue involves the
adjustnment to structured inprisonment. The trial court should
have been deci ding between |life w thout parole versus death and
not discharge into society versus death. Thus, the trial court
utilized a wong and illegal basis in his evaluation and abused
its discretion.

The error is not harm ess where good prison adjustnment has

been recogni zed as extrenely strong mtigation. See Skipper v.

South Carolina, 106 S.Ct. 1669, 1671 (1986) (conduct while in

prison basis for |ife recommendation); Cooper v. Dugger, 526 So
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2d 900 (Fla. 1988).
This cause nmnmust be reversed and remanded for a new
sent enci ng.

PO NT XXVI

THE TRI AL COURT ABUSED I TS DI SCRETI ON | N ARBI TRARI LY

UTI LI ZI NG AN | MPROPER CONSI DERATI ON | N EVALUATI NG THE

M TI GATI NG Cl RCUMSTANCE OF APPELLANT' S CHI LDHOOD

PROBLEMS.

A trial court’s assessnent of weight to give a mtigating
circunstance is reviewable for abuse of discretion. Kearse v.
State, 770 So. 2d 1119, 1133 (Fla. 2000). However, that
di scretion is not unbridl ed.

It is an abuse of discretion to arbitrarily utilize a fact
common to every mtigator in a nmurder case to reduce the weight
given to the mtigator. For exanple, it would be an abuse of
di scretion to give reduced weight to a mtigating circunstance
because the defendant had commtted first degree nurder. This

fact is common to all first degree nurder cases. It would be

arbitrary and unreasonable to utilize such a fact. See Boyd v.

State, 910 So. 2d 167 (Fla. 2005).

In the present case the trial court grouped 9 mtigating
circunstances into one category because “all show chil dhood
probl ens due to famly difficulties” R445. However, the trial
court gave this mtigation “only a little weight” because “nany
people are able to lead crine free lives after such unfortunate

fam |y circunstances” R445. The trial court also enphasized
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that in total Appellant’s mtigating circunstances are of little
wei ght because “many who suffer from simlar chil dhoods
neverthel ess grow up to be responsible citizens” R447. Such a
fact is comopn to every mtigating circunstance and nurder

A very small nunber of people conmmt nurder. A vast
maj ority of people have not commtted nurder. Every statutory
and non-statutory mtigator in every case could be given |ess
wei ght based on the trial court’s reasoning. For exanple, many
people without a significant crimnal history do not commt
first degree nurder. Many people of a young and i mmature age do
not commt nurder. However, this fact does not alter that |ack
of significant crimnal history, age, and nental and enoti onal
problens are mtigating. Li kewi se, mtigation should not be
deni grat ed because of a fact common to all nurder cases — many
peopl e who share that characteristic do not commit murder. To
utilize a fact that is present in every nurder case to give |ess

weight to mtigation is arbitrary. To utilize the fact in some

cases, while not in others, is arbitrary and fanciful. It is
bei ng done at the whimof the trial court. The arbitrary use of
this fact is the poster child for an abuse of discretion. What
calls into question the constitutionality of the death penalty
nore than allowi ng sone trial judges to weigh in favor of the
death penalty based on facts common to all murder cases while

ot her judges ignore the sane facts? It is discretion run anok.
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Appel | ant was denied his rights under the Fifth, Sixth, E ghth
and Fourteenth Amend., U. S. Const. and Art. I, 88 2, 9, 16, 17,
Fla. Const.

The error is not harmess. This mtigating circunstance was
the only one the trial court chose to place in weighing
aggravators against mtigators R447. In other words, the tria
court believed the mtigation was only hope for a life sentence.

Thus, it was prejudicial when such mtigation was reduced due
to the error.

PO NT XXVI |

THE TRIAL COURT ERRED IN UTILIZING THE WVICTIM S
CHARACTERI STI CS AS A NON- STATUTORY AGGRAVATI NG Cl RCUM
STANCE.

The trial court has the discretion to accept or reject
statutory aggravating circunstances. However, the trial court
abuses its discretion in utilizing non-statutory aggravating
ci rcunst ances against a defendant in a capital case.

Certain victimcharacteristics are recogni zed as statutory
mtigating circunstances.

“The victim of the capital felony was a person |ess

than 12 years of age”; “The victim of the capita

felony was vulnerable due to advanced age or

disability”; "The victim of the capital felony was a

| aw enforcement officer ...”; “The victim of the

capital felony was an elected or appointed public

official ...”"

Section 921.141(3)(k)(1)(m.
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In the present case in weighing the aggravating
circunstances the trial court utilized the victims character as
a “lowly woman addicted to drugs and prostituting herself to
obtain thent who did nothing “to bring this awful death upon
hersel f.

The aggravating circunstances in this case clearly

outweigh the mitigating circunmstances. This is the
def endant’ s second nurder of a human being. In the
one case it was a helpless infant. In this case it

was a |lowmy wonman addicted to drugs and prostituting

herself to obtain them She was a pitiful person.

While the same can be said of the defendant, he is

pitiful only because he has chosen a life of living in

opposition to society and harnful to it. She may have

made bad choices, but they did not directly cause harm

to others. She did not deserve to be strangled and

t he experience of it nust have been terrible. There

is no indication that she did anything to bring this

awf ul deat h upon hersel f.

R447 (enphasis added). As can be seen the trial court weighted
the victin s character agai nst that of Appellant.

The victim s character as a pitiful wonan addicted to drugs
who did nothing to deserve to die is not anong the statutory
circunstances created by the Legislature. While wvictim
vul nerability due to prostitution could be mde a statutory
aggravating circunstance, the Legislature has only defined
victim vulnerability due to advanced age as a statutory
aggravating circunstance. The victimcharacteristic of alowy
addi ct and prostitute who did not deserve to die constitutes

non-statutory aggravation circunmstance. Thus, the trial court

erred. See Elledge v. State, 346 So. 2d 998, 1003 (Fla. 1977)
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(court “must guard agai nst any unaut horized aggravating factor
going into the equation which mght tip the scales of the
wei ghi ng process in favor of death”). Appellant was denied his
rights under the Fifth, Sixth, Eighth and Fourteenth Amend.
U.S. Const. and Art. |, 88 2, 9, 16, 17, Fla. Const.

The error of the trial court’s use of the non-statutory
aggravating circunstance cannot be deened harm ess. Over half
of the trial court’s discussion of the weight of the aggravating
circunmstances in its final weighing process was focused on the
non-statutory circunstance of the victinis character. See
record at 447.

PO NT XXVI I

THE TRIAL COURT ERRED IN FAILING TO EXERCISE
DI SCRETI ON | N EVALUATI NG M TI GATI NG Cl RCUMSTANCES.

Unexpl ai nably, the trial court decided that a mtigator of
saving lives and protecting others deserved |ess weight than
mtigators which the trial court could not conprehend. The
trial court did not exercise discretion in weighing nuch of the
aggravating circunmstances. '’

In capital cases, it is well-settled that heightened
st andar ds of due process apply that require reliability of

sentenci ng deci si ons. See Elledge v. State, 346 So. 2d 998,

1002 (Fla. 1977) (“special scope of review ... in death cases”).

YIn other points in the brief it is explained howthe tria
court abused its discretion when it was exercised.
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In the present case the trial court failed to observe the
saf eqguards of due process by failing to exercise a reasonable
di scretion in wei ghi ng t he mtigating ci rcumst ances.
Appellant’s was denied his rights under the Fifth, Sixth, E ghth
and Fourteenth Amendnents to the Untied States Constitution and
Article I, Sections 2, 9, 16 and 17 of the Florida Constitution.

Determ nation of the weight to be given a mtigating
circunstance is within the trial court’s discretion if supported

by conpetent substantial evidence. State v. Bol ender, 503 So.

2d 1247, 1249 (Fla. 1987); Bryan v. State, 533 So. 2d 744, 749

(Fla. 1988). Of course, the power to exercise “judicial
di scretion” does not inply that a court may act according to

nmere whim or caprice. Carolina Portland Cenent Co. V.

Baungartner, 99 Fla. 987, 128 So. 241, 247 (1930). As explained

in Parce v. Byrd, 533 So. 2d 812 (Fla. 5th DCA) rev. denied, 542

So. 2d 988 (Fla. 1989) the valid exercise of discretion requires
that there be a valid reason to support the choice between
al ternatives:

[ Judicial discretion] is not a naked right to choose
bet ween alternatives. There nmust be a sound and
| ogical valid reason for the choice made. If a trial
court’s exercise of discretion is upheld whichever
choice is made nerely because it is not shown to be
wrong, and there is no valid reason to support the
choice mde, then the choice made may just as well
have been decided by a toss of a coin. [In such case
there would be no certainty in the |law and no gui dance
to bench or bar.

533 So. 2d at 814 (enphasis added). See also Thomason v. State
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594 So. 2d 310, 317 (Fla. 4th DCA 1992) (Farmer dissenting)
quashed 620 So. 2d 1234 (Fla. 1993) (“Judicial discretion is not
the raw power to choose between alternatives”, nor is it
“unreviewable sinmply because the trial judge chose an
alternative that was theoretically available to hini).

In the present case, the trial court failed to exercise any
di scretion in weighing the mtigating circunstances. |nstead,
wi t hout giving any reasons, the trial court nerely designated
the mtigating circunstances to have some or little weight.

The trial court analyzed a nunber of mtigating
circunmstances in a manner which would logically result in a
conclusion that the mtigator is of substantial or great weight.

However, in weighing the mtigator there is no evidence of the
exerci se of any discretion. Instead, the trial court decided to
give the mtigator little weight based on nere whimcontrary to
any analysis. For exanple, Appellant had mtigation of | ooking
“after a younger, nmentally inpaired i nmate, who was preyed upon
by others at the jail” conmbined with “four (4) instances of
saving others” R444. The other instances of saving others
i ncl uded Appellant putting his life at risk — a man attacked his
not her with a machete, but he stopped the attack T1547, --
Appel | ant was shot when trying to prevent a rape T1555.

The trial court w thout explanation gave these mtigators

“some weight but only a little” R444. Meanwhi |l e, the trial
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court indicated it was giving “some weight” to things it could
not understand as being nitigating.?'® No reasonable person
exercising discretion would give |less weight to saving |ives
than to mtigation he does not understand. In fact, saving
lives and protecting a nentally inpaired person from being
preyed upon by others would be considered by any reasonable
person as inportant mitigation. Certainly, no reasonabl e person
woul d give nore weight to mtigation he cannot understand than
to mtigation of protecting others and saving lives. The trial
court just was not exercising its discretion, or if any
di scretion was being exercised it was nere whim and not any
reasoned judgnment.

This Court has stressed the inportance of issuing specific
witten findings of fact in support of mtigation in capital

cases. Van Royal v. State, 497 So. 2d 625 (Fla. 1986); State v.

Di xon, 283 So. 2d 1 (Fla. 1973). The sentencing order nust
reflect that the determnation as to which mtigating
ci rcunst ances apply under the facts of a particular case is the
result of “a reasoned judgnent” by the trial court. State v.

Di xon, supra at 10.

In Ferrell v. State, 653 So. 2d 367 (Fla. 1995) this Court

8 The trial court’s analysis of entering prison at a young

age — “It is hard to see why this is mtigating but the Court
gives it sonme weight” R446. The same is true for his
cooperation with police and good conduct at trial — “It is hard

to see why this is mtigating, but the court give it sone
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expl ai ned that the “weighing process nust be detailed in the
witten sentencing order” in order for an opportunity for a
meani ngful revi ew.

Once established, the mtigator is weighed agai nst any
aggravating circunstance. It is within the sentencing
judge’s discretion to determne the relative weight
given to each established mtigator; however, sone
wei ght nust be given to all established mtigators.

The result of this weighing process nmust be detail ed
in the witten sentencing order and supported by
sufficient conpetent evidence in the record. The
absence of any of the enunerated requirenents deprives
this Court of the opportunity for meaningful review

653 So. 2d at 371 (enphasis added).

In dealing with mtigating circunmstances, the trial court
has found that a mtigating circunstance exists, but has
arbitrarily given it little weight. This violates the principle
of individual decision making that is required in death penalty
cases.

In a line of cases comencing with Lockett v. Chio, 438 U S

586 (1978), the United States Supreme Court held that a trial
court my not refuse to consider, or be precluded from
considering, any relevant mtigating evidence offered by a
def endant .

While the Lockett doctrine is clearly violated by the
explicit refusal to consider mtigating evidence, it is no |less
subverted when the same result is achieved tacitly, as in this

case. By refusing to give Appellant’s uncontroverted

wei ght . ” R447.
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mtigating evidence any real weight, the trial court has vaulted
this state’s capital jurisprudence back to the unconstitutiona

days prior to Hitchcock v. Dugger, 481 U S. 393 (1987).

Prior to Hitchcock, this Court adopted a “nere presentation”
standard wherein a defendant’s death sentence would be upheld
where the trial court permtted the defendant to present and
argue a variety of nonstatutory mtigating evidence. Htchcock
v. State, 432 So. 2d 42, 44 (Fla. 1983). The United States
Suprenme Court rejected this “mere presentation” standard, and
held that the sentencer not only nust hear, but also nust not
refuse to weigh or be precluded from weighing the mtigating

evi dence presented. Hitchcock v. Dugger, supra. Si nce

Hitchcock, this Court has repeatedly reversed death sentences
i nposed under the “nmere presentation” standard where the
explicit evidence that consideration of mtigating factors was

restricted. E.g., Rley v. Wainwight, 517 So. 2d 656 (Fla.

1987); Thonpson v. Dugger, 515 So. 2d 173 (Fla. 1987).

Arbitrarily attaching no real weight to uncontested

mtigating evidence results in a de facto return to the “nere

presentation” practice condemed in Hitchcock v. Dugger.

By giving “little weight” to valid, substantial mtigation

trial judges can effectively ignore Lockett, supra, and the

constitutional requirenment that capital sentencings nust be

i ndi vi dual i zed. The trial «court’s refusal to give any
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significant weight to valid mtigating evidence calls into
question the constitutionality of Floridas death penalty
schenme. Anends. V, VI, VIII and XIV, US. Const.; Art. |, 88 9
16 and 17 Fla. Const.

PO NT XXI X

THE TRI AL COURT FAI LED TO EXERCI SE |ITS DI SCRETION I N

VE| GHI NG M TI GATI NG Cl RCUMSTANCES AGAI NST AGGRAVATI NG

Cl RCUMSTANCES.

As di scussed earlier, the trial court has discretion in

wei ghing mtigating circunmstances against aggravating circum

st ances. The discretion nust be exercised rather than
arbitrarily weighing by whim Al so, discretion is not
unbri dl ed.

In analyzing the mtigating circunmstances in the weighing
equation the trial court totally ignored the nost powerful
mtigation in this case (good adjustnent to prison, protecting
and saving lives of others, 1Q of 80 and other nental health
probl ens) and states that the “mtigating circunstances in total
only show an unfortunate chil dhood:

This Court now discussed all t he aggravating

circunstances and all the mtigating circunstances.
The aggravating circunstances in this case clearly

outweigh the mitigating circunmstances. This is the
Def endant’ s second nurder of a human being . In the
one case it was a helpless infant. In this case it

was a |owmy wonman addicted to drugs and prostituting
herself to obtain them She was a pitiful person.

VWhile the same can be said of the defendant, he is
pitiful only because he has chosen a life of living in
opposition to society and harnful to it. She may have
made bad choi ces, but they did not directly cause harm
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to others. She did not deserve to be strangled and
t he experience of it nust have been terrible. There
is no indication that she did anything to bring this
awf ul deat h upon hersel f.

The mtigating circunstances in total only show an
unfortunate chil dhood. However, everyone has choices
to mke in this life and many who suffer simlar
chil dhoods nevertheless grow up to be responsible
citizens. Neither the court nor the jury is inclined
to give this Defendant a third strike at commtting
mur der . The unani nous decision of the jury was the
only appropriate one under the circunstances and the
Court gives great weight to it. The Court concurs in
the recommendation of the jury that Death is the
appropriate sentence in this case.

R447 (Enphasis added). It is well-settled that a trial court
may not refuse to consider any relevant mtigating evidence that

is placed before it. Lockett v. Ohio, 438 U S. 586 (1978);

Hitchcock v. Dugger, 481 U.S. 393 (1987); Skipper v. North

Carolina, 476 U.S. 1 (1986). Yet, this is exactly what the
trial court did in ignoring the nost prom nent mtigation and
stating the mtigation “only show an unfortunate chil dhood.”
Appel |l ant was denied due process and a fair reliable
sent enci ng. Fifth, Sixth, Ei ghth and Fourteenth Anmend., U.S
Const., Art. |, 88 2, 9, 16, 17, Fla. Const.
PO NT XXX

THE DEATH PENALTY |I'S NOT PROPORTI ONALLY WARRANTED | N
THI S CASE.

“Any review of the proportionally of the death penalty in a
particular case nust begin with the premse that death is

different.” Fitzpatrick v. State, 527 So. 2d 809, 811 (Fl a.
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1988). This Court sunmarized proportionality review as a
consi deration of the “totality of circunstances in a case,” and
due to the finality and uni qgueness of death as a punishnment “its
application is reserved only for those cases where the npst
aggravating and | east mtigating circunmstances exist.” Terry v.
State, 668 So. 2d 954, 956 (Fla. 1996).

In Dixon v. State, 283 So. 2d 1 (Fla. 1973) made it clear

that simlar results would be reach for simlar circunstances
and results would not vary based on discretion:

Review by this Court guarantees that the reasons
present in one case will reach a simlar result to
t hat reached under sinmilar circunstances in another
case. No longer will one nman die and another |ive on
the basis of race, or a woman live and a man die on
the basis of sex. |If a defendant is sentenced to die
this Court can review that case in |ight of the other
deci sions and determ ne whether or not the punishnment
is too great. Thus, the discretion charged in Furman
v. Georgia, Supra, can be controlled and channel ed

until the sentencing process becones a mtter of
reasoned judgnent rather than an exercise in
di scretion at all.
283 So. 2d at 10 (Enphasis added). See also Proffitt wv.
Florida, 428 U S. 242, 250 & 252-53 (1976). In other words,

proportionality is not left to the individual tastes of the
judges but this Court reviews each case to ensure that simlar
individuals are treated simlarly.

Under this Court’s proportionality analysis, the death
penalty is reserved for the “nobst aggravated” and *“I|east

m tigated” of murders. Cooper v. State, 739 So. 2d 82, 85 (Fla.
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1999); Alneida v. State, 748 So. 2d 922, 943 (Fla. 1999):

[Q ur inquiry when conducting proportionality review
is two-pronged: We conpare the case under review to
others to determne if the crime falls within the
category of both (1) the npost aggravated, and (2) the
| east mtigated of nurders.

Al nei da, at 943 (enphasis added)(footnote omtted); Cooper V.

State, 739 So. 2d at 85; see also, e.g., Besaraba v. State, 656

So. 2d 441, 446 (Fla. 1995)(“‘Long ago we stressed that the
death penalty was to be reserved for the |least mtigated and

most aggravated of nurders.’”)(Quoting Songer v. State, 544 So

2d 1010, 1011 (Fla. 1989)); State v. Dixon, 283 So. 2d 1 (Fla.

1973).

In Crook v. State, 30 Fla. L. Wekly S560 (Fla. July 5,

2005), found that the first prong (whether the crinme was the
nost aggravated) had been net by 3 aggravating circunstances.
However, this Court held that the substantial mtigation took
the case out of the category of “least mtigated” crines.

As noted in MKinney v. State, 579 So. 2d 80, 81 (Fla

1991), the death sentence will be affirmed in cases supported by
one aggravating circunstance only where there is either nothing
or very little in mtigation:

Havi ng found that two aggravating circunstances are
unsupported by the record, this death sentence is now

supported by just one aggravating circunstance -- that
the nmurder was committed during the course of a
vi ol ent felony. As we have previously noted, "this

Court has affirnmed death sentences supported by one
aggravating circunstance only in cases involving
"either nothing or very Ilittle in mtigation.""
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Ni bert v. State, 574 So. 2d 1059, 1063 (Fla. 1990)
(quoting Songer v. State, 544 So. 2d 1010, 1011 (Fl a.

1989)). Here, the trial court found as a statutory
mtigating circunmstance that McKi nney had no
significant history of prior crimnal activity. I n

addi tion, MKinney presented substantial mtigating
evidence relating to his nental deficiencies and
al cohol and drug history. In light of the existence
of only one valid aggravating circunstance present
here, the sentence of death is disproportional when
conpared with other capital cases where this Court has
vacated the death sentence and inposed life
i nprisonnment. See LlIoyd, 524 So. 2d at 403 (and cases
cited therein).

In the present case, cannot be said that there was little or

nothing in mtigation. The trial court found a total of 47
mtigating circunmstances. The mtigators were grouped into
conmon cat egori es. Appel l ant submts that sonme of these

mtigators were very significant.

As recognized by the trial court, there was mtigation
denmonstrating that Appellant would adjust well to Ilife in
prison:

1. Positive correction adjustnent.
15. Only verbal DR s.
30. Good institutional adjustnment.
31. Good previous prison record
38. Good behavior in jail.
R444. This is substantial mtigation when the issue is a choice

between life in prison without parole and death.! It cannot be

said that there is little or nothing in mtigation.

¥ As noted in Point XXV, the trial court incorrectly

anal yzed this mtigation in terns as a choice between Appell ant
bei ng di scharged and deat h.
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There was also mtigation of Appellant |ooking after a
mentally inpaired i nmate who was preyed upon by others and four
(4) instances of saving others R444. The life saving instances
i ncluded the followi ng: Appellant cane to the aid of his cousin
who was being raped and was shot (the bullet is still inside
Appel | ant) T1555, Appellant stepped in to put a stop to a
machete attack of his nother T1547, Appellant notified
authorities of a suicide attenpt in the St. Lucie jai. T1547.

Appel |l ant subnmits that |ooking after a nmentally inpaired
person who is preyed upon by others and saving others’ |ives
(sonetimes at the risk of one’s own life) is anpbng the strongest
mtigation that there is. It cannot be said that this is a case
with little or nothing in mtigation. It cannot be said that
this case is anong the | east mtigated.

Appel I ant al so had nmental mtigation including an | Q of 80
R4a44. The trial court also found that there was sone inpairnment
of Appellant’s capacity to conform his conduct R445. Appell ant
al so had a nunber of head injuries (including being struck with
a baseball bat and car accidents) which gave a high risk of
cognitive defecits T1557. Appellant would never devel op coping
skills one would normally develop in the childhood grow ng up
process. This mtigation is the type that is inportant.

In addition, Appellant had mtigation show ng chil dhood

problenms due to famly difficulties which the trial court

105



grouped toget her:

5. Sudden death of mater (stet) at age 27 (m approx

46 yo)
6. Grieved for nmother during incarceration.
7. Strong relationship with nother.
8. No relationship wth father - absence and
rejection.
10. Mwved to new state at age 5, no local famly
support.

25. Parents divorced at age 5.

26. Moved to another new state at age 14.

28. Single parent househol d.

29. Mnimal supervision as a child, due to nother

wor Ki ng.

R445.2° The problens Appellant had as a 5 year-old child can
i npact his devel opnent and how he copes later in life.

As noted before, there were 47 mitigating circumstances. It
cannot be said that there was little or nothing in mtigation or

(even if HAC was valid) that this was anong the | east mtigated

of offenses. See Crook, supra.

PO NT XXXI

WHETHER FLORI DA’S DEATH PENALTY STATUTE |S UNCON-
STI TUTI ONAL UNDER RI NG v. ARI ZONA, 536 U.S. 584 (2002)
OR FURMAN v. GEORGI A, 408 U.S. 238, 313(1972).

The death penalty sentence in this cause violates Ring v.
Arizona, 536 U. S. 584 (2002).

Section 775.082(1), Florida Statutes, provides that one
convicted of a capital felony shall be punished by death “if the

proceedi ng held to determ ne sentence according to the procedure

20 As pointed out in Point XXVI, the trial court abused its
di scretion in regard to analyzing this mtigation.
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set forth in s. 921.141 results in findings by the court that
such person shall be punished by death”, and that otherw se
there shall be a life sentence. Under section 921.141, the jury

is to determ ne whether “sufficient aggravating circunstances

exi st” and whet her t here are “sufficient mtigating
ci rcunst ances exi st whi ch out wei gh t he aggravati ng
circunstances”, and the court nmust find that “sufficient

aggravating circunmstances exist” to support a death sentence,
and that “there are insufficient mtigating circunmstances to
out wei gh the aggravating circunstances.”

Hence, to obtain a death sentence, there nust be “sufficient
aggravating circunstances” and insufficient mtigating circum
stances to outweigh them Under the statutory and
constitutional rule of strict construction of crimna

st at ut es, %

a defendant is not eligible for a death sentence
unl ess there are “sufficient aggravating circunstances” and
insufficient mtigation to overcone them

Under Ring v. Arizona, 536 U.S. 584 (2002), the question of

death eligibility must be determ ned beyond a reasonabl e doubt
by a jury pursuant to the Jury and Due Process Cl auses. The

jury determ nation nust be unani nous. There nust al so be notice

21 See 8§ 775.021(1), Fla. Stat.; Trotter v. State, 576 So.2d
691, 694 (Fla. 1990) (rule applies to capital sentencing
statute); Borjas v. State, 790 So.2d 1114, 1115 (Fla. 4" DCA
2001) (rule derives from due process and applies to sentencing
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of aggravating factors in the charging docunent. The jury
proceedi ng under section 921.141 does not conmport wth the
requi renments of the Jury and Due Process Clauses of the state
and federal constitutions because the jury renders an advisory
non- unani nous verdict at which it is not required to make the
eligibility determ nation by proof beyond a reasonabl e doubt and
the normal rules of evidence do not apply. Nor is proper notice
gi ven. Hence, Florida's death penalty sentencing schene is
unconstitutional, and this Court should vacate appellant’s death
sent ence.

Appel | ant recogni zes that this Court has rejected sinmlar

argunents in, e.g., Bottoson v. Mdore, 833 So.2d 693 (Fla.

2002) . He respectfully submts, however, that such decisions
did not consider the rule that the statute nust be strictly
construed in favor of the defense so that one is death eligible
only on a finding of sufficient aggravating circunstances and
insufficient mtigation.

Further, so far as Bottoson stands for the proposition that
a conviction for first degree nmurder w thout nore nakes the
def endant death eligible, it renders Florida s death sentencing
schenme unconstitutional under the Cruel and Unusual Punishnent
and Due Process Cl auses of the state and federal constitutions.

Under Furnman v. Georgia, 408 U.S. 238, 313 (1972), there nust

statutes); Dunn v. United States, 442 U.S. 100, 112 (1979) (rule
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be a narrow ng of the category of death eligible persons. Cf.

Jurek v. Texas, 428 U.S. 262, 276 (1976) (statute constitutiona

because by “narrowing its definition of capital nurder, Texas
has essentially said that there nust be at | east one statutory
aggravating circunstance in a first-degree nmurder case before a

death sentence may even be considered”); Gegg v. Georgia, 428

U S. 153, 196-97 (1976); Lowenfield v. Phelps, 484 U S. 231, 245

(1988) (constitutionally required “narrow ng function” occurred
when jury found defendant guilty of three nmurders under deat h-
eligibility requirement that “the offender has a specific intent
to kill or to inflict great bodily harm upon nore than one
person”: “There is no question but that the Louisiana schene
narrows the class of death-eligible murderers”).

This issue presents a pure question of |aw subject to de
novo review. This Court should reverse appellant’s death
sentence and remand for inposition of a |ife sentence.

CONCLUSI ON

Based on the foregoing argunents and authorities, this Court
shoul d reverse appellant’s conviction and sentence and renand
wi th appropriate instructions, or grant such other relief as may
be appropri ate.

Respectfully subm tted,

CAREY HAUGHWOUT
Publ i ¢ Def ender

is rooted in due process).
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