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STATEMENT OF THE CASE

Hoskins was convicted of first-degree nurder and other
crimes on March 21, 1994. (R990). On Novenber 4, 1994, after a
sent enci ng proceedi ng conducted in accordance with Florida |aw,
Hoski ns was sentenced to death. (R990-1). Hoskins appeal ed, and,
in 1997, this Court affirmed his wvarious convictions and
remanded the case with instructions that a PET-scan be conducted
and that, after the conpletion of that procedure, the Crcuit
court should conduct a hearing to determine if the PET-scan
showed some abnormality in Hoskins’ brain and whether those
results would cause Hoskins' penalty phase nental state expert
(Dr. Harry Krop) to change his testinony. Hoskins v. State, 702
So. 2d 202 (Fla. 1997); (R991). That hearing was conducted, and
this Court ultinmately vacated the sentence of death and remanded
the case for a new penalty phase proceeding. Hoskins v. State,
735 So. 2d 1281 (Fla. 1999); (R991). The State filed a notion
for a determnation of the adm ssibility of the evidence under
Frye v. United States, 293 F. 1013 (D.C. Cir. 1923) -- the
Circuit Court issued its order overruling the State's Frye
objection on April 6, 2001. (R992). More than three years |ater,
on July 19, 2004, the new penalty phase proceeding began.

(R992) .



STATEMENT OF THE FACTS!

Bob Sarver, currently the Undersheriff for the Brevard
County Sheriff’'s Ofice, was a detective with the Melbourne
Police Departnent in 1992, and investigated nmjor crine
of fenses.? (R631-32). In QOctober 1992, Sarver was assigned to
manage the investigation of the nurder of eighty-year-old,
Dorot hy Berger. (R632-33). Hoskins was Berger’s neighbor. (R633-
34, 635). Berger was |ast seen alive on October 17. (R635). On
Cctober 18, at approximately 10:00 p.m, a 911 call was placed
by anot her nei ghbor, Ms. Thonas, who indicated that Berger’s *“

door was open, lights were on inside the hone, her car was
mssing ... she was nowhere to be seen or found ...” (R635-36).
Upon arriving, Sarver was told that Berger’s headboard was noved
a portion of the way fromthe wall, her car was m ssing but her
purse was located in the bedroom Blood was |ocated on the
sheets. (R638). FDLE conducted “DNA-type testing” and determ ned
the blood stains belonged to Berger. (R644). Her vyard and
driveway were also searched. (R648). The only blood |ocated on

the premses was located in Berger’s bedroom (R649). The DNA

! Cites to the record on appeal are designated by “R for the
resentenci ng/ penalty phase. Cites to the supplenental record on
appeal are designated “SR* (the suppl enental record/Frye
Heari ng).

2The Undersheriff is “second in command.” (R631).



analysis also confirnmed the presence of senen on the bed sheet
t hat matched t he defendant, Hoskins. (R649).

A “visible-to-the-eye footprint” was |ocated near the bed
in Berger’s bedroom (R652). After Hoskins had been taken into
custody, his clothes were collected. Sarver conducted a visual
i nspection of Hoskins’ shoes and found the shoe print from
Berger’s bedroom and Hoskins’ shoe “were very consistent in both
size and design.” (R652-53).

After determning that Berger’s car was mssing, and no
other cars were kept at her honme, a “Regional Endangered Person
Report” was issued. The report was eventually issued to the
sout heastern region of the United States. (R653-54). As a
result, the car was l|located during a traffic stop in Cordele,
Georgia. (R655). Hoskins was found in the vehicle by hinself.
(R656). His parents lived approxinmately ten mles from this
t own. (R655-56).

Sarver went to Georgia and inspected the car. The exterior
of the vehicle was “pretty unremarkable” but the trunk had
“several areas that had a deep purplish color to it ... appeared
to be blood ...” (R657-58). One stain was approximately a foot
and a half in diameter; dirt and | eaves were also | ocated inside
the trunk. (R658). The blood had soaked through the mat inside

the trunk to the actual nmetal of the trunk floor. (R659).



Through DNA testing, the blood was identified as Dorothy
Berger’s. (R659-60).

Sarver spoke wth Hoskins’ father, Rufus Jones (sic).
(R667). Jones (sic) said his son had arrived at his house at
5:00 a.m on Cctober 18 and was driving a car that “seened
unusual for him to have.” Jones (sic) described the car to
Sarver who determned the car fit the description of Berger’'s
m ssing car. (R667, 668).

Sarver also spoke wth Janmes Hoskins, the defendant’s
brother. Janmes told him he had seen the vehicle his brother
Johnnie had been driving, and there was “an area around the
driver’s side wheel well that ... appeared to be dripping
bl ood.” (R668). Johnnie told his brother he had driven over a
possum (R669). Janmes Hoskins identified Berger’s car as the one
driven by his brother. (R669).

Sarver spoke wth Johnnie Mae Hoskins, the defendant’s
not her. When her son had arrived at her hone on October 18, he
borrowed a shovel and then left for a short tine. He returned
and subsequently changed his clothes. (R670).

On Cctober 21, 1992, Dorothy Berger’s body was discovered
in a very renote area near Cordele, Georgia, approxinately one
mle from Hoskins’ parents’ hone. (R670, 675). A group of
investigators, along with Hoskins and his father, went to a

| ocation which Hoskins pointed out hinself. (R671). There,



Berger was found buried in a shallow grave. The Georgia Bureau
of lnvestigation was contacted and Berger’s body was excavat ed.
(R672). Berger was bound and gagged, wearing nightclothes.
(R674). She was wapped in a white sheet, placed in a body bag,
and taken to the nedical examner’s office in Atlanta, Ceorgia.
(R675).

During the autopsy, vaginal swabs were obtained. FDLE
conducted DNA testing. The swabs matched the senen of the
def endant, Johnni e Hoskins. (R676).

Sarver conducted a search of the residence where Hoskins
had been staying near Berger’s hone. A spool of plastic white
cord, consistent with the bindings used on Berger, was found on
t he back porch. (R677).

On cross-exam nation, Sarver said Hoskins had m nor
abrasions on his hands when he first saw himin Georgia. (R681).

Dr. Kris Sperry, chief nedical examner for the State of
Georgia, performed the autopsy on Dorothy Berger. (R690, 695-
96). Berger had a “unique” laceration on the |left side of her
scalp that was different than the other |acerations on her face

and head. She was struck several tines with a blunt, narrow

weapon. (R705). In addition, there were “a nunber of bruises
scattered about her face ... a larger bruise ... in front of
the left ear ... a lot of bruising around both of the eyes

bruising distributed about the facial surfaces.” (R706). There



was a lot of bruising in the area above and bel ow the pl acenent
of the gag over her nouth. (R706). Berger was alive when the gag
was placed around her nouth due to evidence of the bruising.
(R707). There were injuries inside of her nouth due to the
pressure of her |ips against her teeth. (R708). The gag was so
tight, Dr. Sperry could not get a finger underneath it.%® It woul d
have been “ ... inpossible, to speak, to yell, to say anything.”

(R710). By being gagged, it was “nore difficult to breath

one of the nobst intense anxiety-producing feelings ... a human
being can really sustain ... it heightens the feelings of fear
and heightens the sensation of pain ...” (R714). The contusions

and bruises were consistent with “being beaten by fists and
struck multiple times ...” (R715). She would not have been
unconsci ous when she received these facial injuries. (R716-17
718). The ligatures were very tight on her wists. (R752). He
could not get his finger underneath the |oops around either
wWri st; “ . they would have been very painful and

unconfortable.” The circulation to her hands woul d have been cut
off; her arnms and hands would have experienced mnuscle spasns.
(R752). The deep laceration at the top of her head may have been

caused by a shovel or “sonething like that or very, very simlar

5 Ms. Berger’s wists were tied tightly behind her back. (R752).
The binding left a groove in her wists. (R752). The cord used
to tie Ms. Berger up was consistent with cord found at Hoskins’
house. (R679).



.” She was alive when she was hit with that weapon. (R718).
Al'l of these injuries could have been spread over a course of
many hours. (R720, 753).

Ms. Berger also had injuries on the left side and back of
her head. A |aceration behind her ear was indicative of the sane
type of injury as the top of her scalp, on the left forehead
area. (R724). There was “scattered bruising all over her face

brui sing down on the front of the neck and on the side of

the neck as well.” These bruises were caused by “blows from a
fist, from knuckles and a closed fist.” During this beating,
Berger was alive. (R728). Wile still alive, she received a deep
| aceration on the top of her head, “down to her skull,” caused
by “sonmething simlar to a shovel.” (R730). Many of her ribs
were broken, “with the assailant on top ... and kneeling down

with the knee on the chest while the strangulation is being
effected.” (R741, 742).% Various bruises, henprrhagi ng and broken
cartilage inside of Berger’s neck indicated she was nanually
strangled to death. (R736-37).

Dr. Sperry said a person wll [|ose consciousness very
qui ckly, depending on “how hard and how nmuch squeezing of these
bl ood vessels is being carried out ... up to thirty seconds, but

they have to continue to squeeze, though, for a period of at

4 An elderly woman’s bones wll be thinner and fracture nore
readily than a younger woman. (R811).



| east three to four mnutes, because that’'s how long it takes
the brain ultimtely to die ...” (R738).

Ms. Berger had defensive wounds on various parts of her
body. (R755).° In addition, she had injuries to her genital area
which were indicative of “a penetrating injury into the vagina
area, a forceable sexual penetration.” (R772, 773). Vaginal
swabs procured during the autopsy revealed the presence of
sperm (R775). Because this was a “violent sexual assault,”
Berger experienced “very, very, severe” psychological pain.
(R775). Prior to her nurder, Berger was in “very excellent
health.” (R779).

On cross-examnation, Dr. Sperry said the injury on the top
of Berger’s head m ght have rendered her unconscious. (R782). If
unconscious, he did not know if she would have regained
consci ousness after this injury. If she remined unconscious,
she would not have felt pain during the subsequent blows she
received. (R783). He could not say whether or not she was
consci ous when the gag was applied or if the gag was applied
after she received her head injuries. (R785). In addition, he
could not say when the ligature to her wists was applied. It
was his opinion that Berger had been nmanually strangled and not

buried alive. (R790). He said, “She was clearly alive for a

5 Al though the defensive wounds could have occurred froma fall,
it was “highly inprobable.” (R821).



significant period of tine after sustaining all of the
| acerati ons, cont usi ons, abrasions ...” (R792). The head
injuries, nore than likely, occurred contenporaneously. (R815).

The sexual assault and the strangulation with the chest
injuries are tw different episodes that occurred “wldly
apart.” (R824). The relatively small anount of blood found at
the crine scene conpared to blood dripping fromthe victims car
is consistent with many of the victims injuries being inflicted
after she was taken from her house. (R748; 815-16; 826-27).

Li nda Peacock is Dorothy Berger’s niece. (R853). Her aunt
was “a strong and independent lady ... always giggling ... kind
and generous ...always there when anyone needed her.” (R853).
Berger never had any children but Peacock and her brother “were
very close to her ... she would help take care of us while our
parents worked.” Peacock said, “She is very mssed by nme and
many others, and we wll always |ove her.” (R854).

Dr. Joseph Wi, MD., studies neuropsychol ogical disorders
through brain imging. (R893). W examned PET scan inmges
conducted on Hoskins. (R900). In his opinion, Hoskins, “shows a
pattern which is described as hypofrontality ... pattern of
activity in the frontal |obe conpared to other areas of the
brain ...is low conpared to those of typical normal controls.”
(R902). Dr. Wi explained the frontal |obe area helps “to

regul ate and inhibit the expression of aggression ... If there



is a problemin the frontal |obe area, people are nore likely to
have some kind of difficulty controlling their aggression.”
Hoskins has a “significant inpairnment in the frontal |obe.”
(R903) .

Hoskins had a history of notor vehicle accidents that
resulted in head traumas and learning disabilities. (R922). Dr.
Wi believes Hoskins' “frontal |obe abnormality” was present when
he was a child and was exacerbated by the subsequent head
traumas he suffered. (R926). The frontal |obe abnormality
mani fested prior to 1992. Hoskins’ brain function is *“very
abnormal .” (R927).

On cross-exam nation, Dr. Wi said he never conducted any
tests on Hoskins, and only reviewed those conducted by Dr.
Wods. (R931). He has been called to “verify” Dr. Wod' s
findings on several occasions. (R934).

A person with frontal |obe damage, whether mld or severe,
can still plan. (R943). Not all persons with frontal |obe damage
are violent crimnals. (RO47).

Dr. Frank Whod, a licensed psychologist in North Carolina,
is a professor of neurology and neuropsychol ogy at Wake Forest
University Medical School. (R972, 974). His research is “focused
on understanding brain function and brain dysfunction
specifically targeted toward several conditions ... stroke and

maj or psychopat hol ogy such as schi zophrenia or depression.”

10



In addition, he studies developnental disorders that include
| earning disabilities. (R973). Dr. Wod created “a reliable and
usabl e normal data base that describes what the range of nornal
variation in the brain function is and ... what kinds of brain
findings ... brain imaging neasurenents would be considered
outside the normal range.” He used PET scans and MRl results to
create this data base. (R978).

After reviewwng witten reports conducted by others,
i ncl uding a neuropsychol ogi cal exam conducted by Dr. Krop, Dr.
Wod conducted a PET scan on Hoskins. (R986). He explained, “[A
PET scan is] a scan you take after injecting what's the
equi val ent of radioactive sugar into the brain and body
inject it into the bloodstream and it goes all into the body.”
(R987). After forty mnutes, a patient is put into a scanner and
is scanned for radioactive emssions to see “how nuch of this
radi oactive sugar is still deposited in the brain and other body
tissues.” (R987). Areas that contain a | ot of sugar “had to take
it up because they were spending energy and the cells needed
nore and nore energy to keep doing their work.” (R988). Hoskins
was very cooperative during the scan and conplied with the
directions given by Dr. Wod. (R990).

Subsequent to the test, Dr. Wod conpared Hoskins' PET scan
results to the “normal reference data base.” (R992). Dr. Wod

conpared the resolution of the scanner at Jacksonville Menoria

11



(where Hoskins’ test was perforned) with the scanner at Wke
Forest (where the “normal” scans were done). After finding that
the scanner at Jacksonville was “only slightly” |ess resolute,
he concluded that the findings in Jacksonville would be
“somewhat | ess sharp by vhatever anount |ess the resolution is”
and woul d make adjustnents. (R993).

It was difficult to print imges from the scanner in
Jacksonville so it was necessary to take photographs of the
screen instead. (R997). Based on the PET scan inages and ot her
factors,® Dr. Wod opined that Hoskins’' “brain is abnornal in the
degree to which the front half or the frontal |obes are active

the front half of the brain is underactive with respect to
the back half of the brain against normal reference groups ”
(R1000, 1010).

Hoski ns’ school records reflected poor aptitude in
arithnetic skills and low intelligence. He was considered for

“special placenent in ... an educable nentally-retarded class

" (R1028).

°Or. Wbod reviewed a report prepared by Dr. Rudolph GCeer, a
nucl ear nedicine physician, a report by Dr. Gary Wiss, who
conducted an EEG study, and Hoskins’ school records. (R1020
1021, 1023).

12



Hoskins’ PET scan was conducted in 1998, but Dr. Wod
bel i eves Hoskins’ brain abnornmality existed prior to the 1992
murder of Ms. Berger. (R1031).°

The consequences of a person with frontal | obe dysfunction
experience “poor judgnent, lack of restraint, and inmmaturity.”
(R1033). Hoskins’ case was “very rare” due to “EEG evidence of
i ncoherence ... the frontal lobe findings ... the history of
some inmpulsive and hard-to-explain behavior, and the [PET]
scan.” (R1034).

On cross-exam nation, Dr. Wod said he did not conduct a
psychiatric interview with Hoskins nor did he get a famly
nmedi cal history or conduct any neuropsychol ogical tests prior to
the PET scan. (R1038). He does not know what Hoskins' daily
activities entail and has never interviewed him (R1064).

Dr. Harry Kr op, a psychol ogi st, conduct ed a
neur opsychol ogi cal assessment on Hoskins in 1993. (R1100, 1106).8
He assessed his overall intellectual ability and neurol ogical
functioning with regard to any inpairnment. (R1136). He revi ewed
school records, police reports and docunents, and a deposition

of Dr. Gary Wiss, a neurologist. (R1138). School records

"There was no indication of any head trauma between 1992 and
1998. (R1032).

8 'n addition, he evaluated himin 1994, 1998, and 2003. (R1108).

The 2003 eval uation supported his original diagnhosis of frontal
| obe inpairment. (R1114).

13



indicated that Hoskins did very poorly in school and was
recomrended for an “EMR’ class, an “educable nmentally retarded”
class. Hs I1Q score was 71 at that time. (R1139). A
psychol ogi cal report, at age fourteen, indicated brain damage.
(R1140). At age twenty-nine, his IQ had inproved to 84. (R1140-
41) .

Further, ®“in talking with M. Hoskins, it’s apparent that
he is not nmentally retarded.” (R1141). Hoskins inpairment is in
the frontal |obe. (R1144).

On cross-examnation, Dr. Krop said Hoskins has a mld
abnormality.® Hoskins’ actions in nurdering Ms. Berger, which he
confessed to Krop, indicated planning. (R1170, 1173 1182). Dr.
Krop opined that Ms. Berger would have been “extrenely fearful
and scared” after having been raped, bound, gagged, and driven
over three hundred mles fromher honme. (R1186).

Hoskins’ frustration wth his victim (when wusing her
phone), and his estrangenment fromhis girlfriend, contributed to
his violent actions (rape and beating) and are indicative of
frontal |obe inpairment. H's subsequent actions (putting his
victim in the trunk and driving her over three hundred mles
away) indicated he knew what he did was wong and was trying to

avoid detection and cover up for his crime. (R1189). Further,

°This is in contrast to Dr. Wi's testinony that Hoskins' brainis
“very abnormal .”

14



Hoskins did not kill Berger “because he's brain damaged, |’'m
saying that because of the frontal |obe inpairnent | believe
that significantly contributed to his actions and his pattern of
behavior on the day in question.” The frontal |obe damage
relates to the choices he made. (R1190).

The 1994 videotaped testinmony of Pearl Booker was played
for the jury. (R1198). Hoskins was in seventh grade when she was
a counselor at his school. (R1200). Hoskins was struggling
academ cally and, after she reviewed his history, test scores,
and other available information, she determ ned “he did not have
the skills that he needed to be able to do ... regular work as
other kids did.” (R1210-11). She referred him to the Speci al
Education Unit for assessnment and Hoskins was given a battery of
test administered by the school psychologist. (R1211). Tests
i ndi cated Hoskins’ full scale 1Q was 71. (R1212). Hoskins was to
be place in a class designated for educationally nentally
retarded children. (R1214). He attended these classes through
the tenth grade when he dropped out of school. (R1219).

On cross-exam nation, Booker agreed that some of the
testing procedures utilized in the past may have had a “raci al
bias” built into the test. (R1221). Due to cultural bias, some
children may have been designated nentally retarded or deficient
when, in fact, they were not. She did not think this applied to

Hoskins as his | ow scores indicated a problem (R1223).
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Samm e Hoskins is the appellant’s younger brother. (R1246).
Johnnie taught him how to drive and do farm work. Their house

was very cold in the winter, very hot in the sumrer. After

Johnnie noved out, he would still <contribute noney to the
househol d, “to nake sure ... we had sonmething to eat at hone.”
(R1247).

Johnni e was very loving toward his entire famly. (R1249).

Jesse Bal anks is Hoskins’ uncle. (R1257). He lived close to
Johnnie while growmng up and they farnmed together. (R1257).
Johnnie got along well with his famly, although he argued wth
his father sonetines. (R1259).1°

Johnni e Mae Hoskins, defendant’s nother, said he was not a
problem child, he worked on farnms and was paid well. (R1264
1266). He contributed to the famly financially, and hel ped take
care of the famly pets. (R1267).

Ruf us Hoskins, the defendant’s brother, said Johnnie “was
kind of like a father figure to us.” He taught his siblings many
things and was not violent. They all had a very |oving
rel ati onshi p. (R1270- 71, 1272). Johnnie also had a good
relationship with his father. However, Johnnie would intervene
when their father becane drunk and violent and would “try to
calm things down.” (R1273-74). Johnnie dropped out of school to

work and help the famly out financially. (R1276).

YHoski ns’ father drank and argued w th Hoskins’ nother. (R1259).
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Bob Sarver (Undersheriff) was recalled by the State.
(R1419). None of the clothes line used to bind the victim had
been found anywhere other than the house Hoskins had been
staying in. (R677, 1419, 1421).

Karen Palladino, currently the Director of Admnistrative
Support Services with Brevard County Schools, fornerly worked
wi th disadvantaged and mnority children, as well as special
education children. (R1422-23). Palladino said studies have
reflected racial bias in the |anguage sections of 1Q testing
conducted in the 1970's. “Di sadvant aged students nay not have
had t he experiences that nore advantaged students woul d have had

may not have had the resources in the hone, may not have had
books in the hone.” (R1425). 1In review ng Hoskins  school
records, Palladino said, “There’s very little in this record
that indicates he’'s (Hoskins) definitely a hyperactive child ...
the behaviors don't stand out. A lot looks |ike a student
experi enci ng academ c difficulty from a di sadvant aged
environnment; not real interested in school, having nore problens
with math than other areas, and usually obeyed authorities,
cooperative during the evaluation.” (R1429).

Pal |l adino indicated that a person suffering from fronta
| obe inpairnment would be “up and down” enotionally, and would

show “anger bursts, not being able to show affection ... zoning
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out, not having good relationships with people ...wthdrawn from
rel ati onships.” (R1434).

On cross-exanm nati on, Pal | adino agreed Hoskins school
scores were all in the borderline range of intelligence.
(R1438).

Dr. Helen Mayberg, MD., a professor of psychiatry and
neurol ogy at Enory  University, researches brain inmaging
technol ogi es, specifically PET scans. (R1448-49). Dr. Mayberg
described frontal |obe syndronme as “ ... a personality change,
your intelligence is fine, your ability to do all of the
pl anning and all of the things that go on in the other parts of
the frontal |obe are preserved, but suddenly you' re inpulsive,
you pop off, you don't like something, you start scream ng, you
become reactive with little provocation and then settle right
back down. And people have trouble planning in advance, they
have trouble assessing ... the consequences of a decision
...their ability to deliberate and plan and on nmay of the other
tests are fine.” (R1459-61).

The analysis of a PET scan is conducted by conparing the
scan of the subject’s brain to a “normal database.” (R1454).
Because PET scan machines are different, the “normals” nust be
re-done when a new or different machine is used. (R1454-55). As
Dr. Mayberg put it, “the idea is to conpare apples to apples and

not apples to bananas.” (R1456). For the conparison of a
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subject’s scan to the “normals” to be valid (and for it to nean
anything), it nust be from the same scanner and the data nust
have been acquired wusing an identical ©protocol. (R1455).
Hoski ns’ neurol ogi cal exam (on the PET scan) was normal as were
the results froma CT scan and an EEG (R1494). Results from a
“quantitative” EEG (conducted by Dr. Weiss) indicated a result
that was “mildly abnormal.” (R1494).'' However, Hoskins' actions
were not those of a person who suffers from a frontal | obe
abnormality. (R1496).

In Hoskin’s PET scan, one side of the visual cortex showed
up as a “hot spot,” which nmeans that the netabolic rate was
hi ghest in that specific region of his brain. (R1479). Dr.
Mayberg did not have enough information to determne why this
occurred, but did know that one side of the visual cortex would
not be *“activated” (i.e., showing increased netabolism if
Hoskins was following the instructions given to him for the
adm nistration of the test. (R1480-81). For the purposes of
eval uation the netabolic rate of the various parts of Hoskins’
brain, the relative intensity of the different areas is “scal ed”
relative to the “hottest” spot, which, in this case, was the

visual cortex.'® (R1482). The scale of netabolic activity is

1A “quantitative” EEGis different froma “regular” EEG

2 There was an equally hot spot in Hoskins’ eye nuscles, which,
of course, are not his brain at all. (R1485).
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scaled by the scanner’s conputer in proportion to the hottest
spot, which in this case was the visual cortex and the eye
muscl es. (R1584). The picture of Hoskins’ frontal | obe netabolic
activity produced by the scanner is always going to be dependent
on the hot spot in the eyes because that scale is produced based
upon the “hottest pixel” in the scan. (R1485-86).%3

Hoski ns’ expert, Wod, did not scan Hoskins on the machine
that he used to generate his “normals,” nor did he follow the
procedure that he used in generating his database of “normal”
scans. (R1487). Wod did not assess Hoskins’ orbital frontal
cortex as he did in the case of his “normal” group. (R1493).
Wod did not attenpt to reproduce the nethod he wused in
devel oping his “normal” group when he conducted Hoskins scan
and has inadequate data on Hoskins to conpare him to the
“normals.” (R1511).'% The scanner used on Hoskins cannot do the
sane things that the scanner used to generate the “normals” can

do. (R1511-12). Finally, Wod did not use the “hottest pixel” as

13 The State suggests that with an understandi ng of how the PET
scanner determnes the relative levels of netabolic activity in
the brain, it is apparent that if one area is exceptionally
active and the scanner evaluates the other areas in proportion
to that active area, the other areas may be artificially
depressed.

4 The “normal” scans were done in North Carolina at Wake Forest
Uni versity using s Sienens scanner. (SR 181, 671). Hoskins’ scan
was done in Jacksonville on a Positron scanner that is primarily
used to conduct cardiac PET scans. (SR 40, 671).
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the starting point for scaling purposes in any of the “normals”
-- he only used that nethod in this case. (R1517). Not only was
Hoski ns’ scan done on a different scanner using a different
protocol from the one used to develop the “normals,” but the
scan of Hoskins’ brain was also scaled in a totally different
way. (R1517).

On cross-examnation, Dr. Mayberg said that her research
deals with “PET scanning, functional MR scanning, structural
VRI scanni ng, depr essi on, Par ki nson’s  di sease, and post
traumatic stress.” (R1501). It was her opinion that Dr. Wod s
concl usi ons were not supported by the findings. (R1519).

On July 28, 2004, the jury returned an advi sory sentence of
death by a vote of eleven to one. (R1702). Hoskins was sentenced
to death on Novenber 12, 2004. (R990). In its sentencing order
the trial court found the follow ng aggravating factors:

(1) the murder was commtted during the course of a
robbery, sexual battery or kidnapping;

(2) the nurder was conmmtted for the purpose of
avoiding or preventing a |awful arrest;

(3) the nurder was especially heinous, atrocious, or
cruel .

(R999-1015). The sentencing court found no statutory mtigation,
but did find various non-statutory mtigators. (RL015-1028).

SUMVARY OF THE ARGUMENT

The Circuit Court properly evaluated the reasons given by

21



the State for a perenptory challenge which the defense alleged
was “racially notivated.” The conclusion by the trial court,
which turns primarily on the credibility of the reasons given
is not clearly erroneous.

The trial court did not abuse its discretion in not
allowing the defense to exhibit a photograph of the deceased
victimto the jury during voir dire.

The trial court did not abuse its discretion in not giving
a special jury instruction inmediately prior to the testinony of
the single victim inpact wtness. The jury was properly
instructed at the close of the case, and Hoskins submtted no
authority to the trial court which supported the giving of the
instruction at sone other tine.

The trial court did not abuse its discretion in refusing to
gi ve Hoskins *“special requested jury instructions.” This Court
has repeatedly held that the standard jury instructions are
adequat e.

The trial court followed Florida |law in sentencing Hoskins
to death. Conpetent substantial evidence exists to support the
aggravating circunstances found by the sentencing court, and
that Court did not abuse its discretion in the assignnent of
weight to the wvarious mtigation offered by Hoskins. The
aggravating factors were properly found, and Hoskins death

sentence i s proportional.
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Hoskins’ claim that his death sentence is unconstitutiona
under Ring v. Arizona fails because his death sentence is
supported by his convictions for robbery, sexual battery and
ki dnappi ng, which formthe basis for the during the course of a
fel ony aggravator. Mor eover, the <claim that the Florida
sentencing schene violates Ring has been repeatedly rejected by
this Court.

The trial court erroneously overruled the State’'s Frye
objection to the adm ssion of testinony concerning the PET scan.
While the scan itself was apparently adm nistered correctly, the
conpari son of Hoskins’ scan to certain “normals” was not
conducted properly, but was, instead, done in a manner that does
not neet with general scientific acceptance. Testinony about the
scan should not have been admitted. Likewise, the trial court
inproperly allowed hearsay testinony under the *“learned
treatise” exception. Florida law is long-settled that a | earned
treati se cannot be used as substantive evidence, and the tria

court erred in ruling to the contrary.
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ARGUNVENT
| . THE JURY SELECTI ON | SSUE

On pages 25-38 of his Initial Brief, Hoskins argues that
the prosecutor inpermssibly used a perenptory challenge to
renove an African-American from the venire. Under settled
Florida law, a trial court’s denial of a challenge to a
perenptory strike is reviewed under the <clearly erroneous
standard. Mel bourne v. State, 679 So. 2d 759, 764-65 (Fla. 1996)
(stating that the trial court’s decision turns primarily on an
assessnent of credibility and will be affirmed on appeal unless
clearly erroneous); Rodriguez v. State, 753 So. 2d 29, 41 (Fla
2000) (reaffirmng that, because the validity of a perenptory
challenge turns primarily on an assessnent of credibility, the
trial court wll be affirned on appeal unless it is clearly
erroneous). The trial court properly applied that standard, and
there is no basis for reversal.

When defense counsel objected to the perenptory chall enge
at issue (prospective juror Harp), the State gave the foll ow ng
reasons for that chall enge:

Judge, the reason on Mss Harp, she indicated her

godson, who she indicated sone bit of closeness,

serving a long-term prison sentence, it was for a

violent felony. She also indicated a nunber of other

famly menbers and friends who had been convicted,
have been to prison.
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Just the total nunber of them causes us concern when
we're here on a sentencing proceeding. It’s on that
basi s, Your Honor, we would nove to strike her.

(R504). After the pertinent portion of voir dire was read back
the State went on to argue:

Judge, what Defense Counsel has done in opposition and
argument against this is pick out particulars who had
one person and the nunber of them shoplifting, the
DU, the one’'s [sic] we’'ve already addressed. You
know, that’s nmuch | ower magnitude than, first of all,
sonmebody’s who’s been to prison for a crime of
vi ol ence and sonebody as cl ose as a godson.

And not only in addition to that, as Mss Harp
indicated she has a nunber of famly, friends, and
famly nenbers in addition to the godson, so we’'re not
tal king about one person, to her it’s a nunber, and
she’s got one in prison, she’s close to in prison, for
a violent felony.

VWhen you put everything together, there’'s no one else
that’s even close to that, nobody else has nore than a
single person who's still on the panel, no one else
that’s even close to her, and it’s for that basis --
it’s certainly race neutral. W’ re here for sentencing
and she’s got obviously a nunber of famly nenbers and
friends who have been sentenced that causes us sone
concerns and it’s a valid use of a perenptory strike.

(R513). In ruling on defense counsel’s objection, the trial

court stated:

Well, certainly the proffered reasons are neutral and
reasonable. | don’t think that sonebody else has got
sonebody el se sonewhere who's been arrested or another
famly nmenber or friend that’s been convicted of a
crime and therefore this is not neutral and not
reasonable, | think you' ve got to |look at the overal
pi cture.

Certainly the answers given by Ms. Harp support the

reasons proffered for the neutrality of the challenge
and, you know, | just -- | can’'t find that the reasons
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given are pretextual; they're not, they're real. And
if there's to be anything left of perenptory

chal lenges, and | believe there is, that once the
Court determnes that the reasons proffered are both
neutral and reasonable, which 1’ve determ ned, and

that the answers given in Voir Dire support those
reasons, which they do, the Court Reporter has just
read it back and confirmed it, and once the Court
finds that the reasons are not pretextual as an excuse
to excuse the juror for racial reasons, | think it’'s
appropriate that the challenge be allowed and that the
obj ection to the chall enge be overrul ed.

Had that sanme chall enge been made of any other nenber
of the venire who testified identically to Ms. harp
w thout regard to black or white or Hi spanic or any
other kind of group, mle, fenmale, whatever, old,
young, it would have passed nuster with absolutely no

problem 1 don't see why it should be any different
her e.

(R510-13). The trial court properly applied settled Florida |aw
and found that the State’'s reasons for the perenptory chall enge
were not pretextual, but rather were genuine. That 1is the
decision that the trial court nust nmake in evaluating an
objection to a perenptory challenge, and the trial court
commtted no error. Floyd v. State, 850 So. 2d 383, 394-95 (Fla.
2002); Farina (Anthony) v. State, 801 So. 2d 44, 50 (Fla. 2001);
Smth v. State, 699 So. 2d 629, 636-37 (Fla. 1997) (rev’'d on
ot her grounds). There is no basis for relief.
1. THE “LIM TATION ON VO R D RE” CLAIM

On pages 39-45 of his Initial Brief, Hoskins argues that he

should have been allowed to use an autopsy photograph of the

victim (which was already in evidence from the guilt stage)

26



during voir dire of the jury panel. Apparently, counsel wanted
to ask the prospective jurors if they would sentence Hoskins to
death based on the photograph alone. (R164). The State did not
object, but voiced a concern that it would be inappropriate to
confront the venire with the photograph w thout an explanation
of it froma witness. R163). The State correctly noted that the
issue was within the discretion of the trial court (R163) --
settled Florida | aw holds that whether a trial judge should have
al lowed interrogation of jurors on specific subjects is reviewed
under the abuse of discretion standard. Davis v. State, 698 So
2d 1182, 1190 (Fla. 1997). The scope and content of voir dire
will not be disturbed on appeal absent an abuse of discretion
United States v. Posada-Ri os, 158 F.3d 832, 873 (5th G r. 1998).
The trial court did not abuse its discretion, and there is no
basis for reversal.

Florida law is well-settled that the trial court has broad
di scretion in controlling the conduct of voir dire. Vining v.
State, 637 So. 2d 921, 926 (Fla. 1994). In this case, as the
record (and the argunents in Hoskins’ Initial Brief) nake clear,
the parties conducted extensive voir dire -- noreover, the
prospective jurors were questioned at |ength about the effect on
“gruesone” photographs on their inpartiality. See, Initial
Brief, at 42-44 (setting out questioning). Under the facts of

this case, the trial court did not abuse its discretion in not
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al l owi ng the use of photographs during voir dire. Vining, supra.
There is no basis for reversal.
[11. THE DENI AL OF THE LI M TI NG | NSTRUCTI ON

On pages 46-51 of his Initial Brief, Hoskins argues that he
is entitled to relief because the trial court denied his special
requested jury instruction concerning the consideration of
victiminpact evidence. The issue is not that the “victiminpact
instruction” was not given -— it was given along with the rest
of the jury instructions. (RL660). Instead, Hoskins’ claimis
that the instruction was given at the wong tine. Under settled
Florida law, the standard of review applied to a decision to
give or withhold a jury instruction is whether the trial court
abused its discretion. James v. State, 695 So. 2d 1229, 1236
(Fla. 1997) (noting that a trial court has w de discretion in
instructing the jury). There is no reason that the issue
contained in this case should be reviewed under a different
st andar d.

There is no claimthat the jury was not properly instructed
—- the standard jury instruction was given at the close of the

penalty phase.!® In Kearse v. State, 770 So. 2d 1119 (Fla. 2000),

15 The instruction given to the jury was the one that was approved
in Wndomv. State, 656 So. 2d 432, 438 (Fla. 1995), Alston v.
State, 723 So. 2d 148, 160 (Fla. 1998), and Farina v. State, 801
So. 2d 44, 52-53 (Fla. 2001).
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this Court approved the following jury instruction on victim
i npact evi dence:

Now you have heard evidence that concerns
the uniqueness of Danny Parrish as an
i ndi vidual human being and the resultant
loss to the community's nenbers by the
victims death. Famly nenbers are unique to
each other by reason of the relationship and
role each has in the famly. A loss to the
famly is a loss to both the comunity of
the famly and to the Ilarger conmmunity
outside the famly. Wile such evidence is
not to be considered as establishing either
an aggravating or mtigating circunstance,

you may still consider it as evidence in the
case.
| d. at 1132. In so holding, we rejected the

appellant's claimthat this instruction failed to give
the jury adequate guidance in how to consider the
evidence and al so gave undue influence to the victim
i npact evidence by calling it to the jury's attention.
See id. Rather, we concluded that this instruction

"mrrors this Court's explanation of the boundaries of

victim inpact evidence and the |language in the victim

i npact evidence statute.” Id. (footnote omtted).
Ri mrer v. State, 825 So. 2d 304, 330-331 (Fla. 2002). See also,
Bowes v. State, 804 So. 2d 1173, 1177 (Fla. 2001) (“Bow es'
eighth «claim concerning the wvictim inpact evidence jury
instruction, is without nerit because the trial court properly
instructed that, while the jury was allowed to hear victim
i npact evidence, it could not be considered as an aggravating
ci rcunstance in sentencing Bow es.”).

There is no case law that requires the jury to be

instructed when victiminpact evidence is received, and Hoskins
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counsel conceded at trial that he had no such authority for his
requested instruction. (R 834). Hoskins did not nake the 890. 107
argunent in the trial court, and has not preserved that claim
for review The trial court should not be placed in error for
giving the jury instructions approved by this Court. In any
event, the victim inpact testinmony consisted of less than two
pages of testinmony -- the jury instruction is only slightly
shorter than the total amount of testinony. Even if it mght
have been preferable in some way to give the instruction when
the victim inpact wtness testified, Hoskins suffered no
prejudice.'® There is no basis for relief, and Hoskins' death
sentence shoul d not be di sturbed.
V. THE “SPECI AL REQUESTED JURY | NSTRUCTI ONS” CLAI M

On pages 52-55 of his Initial Brief, Hoskins argues that
the trial court commtted reversible error when it denied his
various “special requested jury instructions.” As discussed in
ClaimlIll, above, the standard of review applied to the decision
not to give a jury instruction is whether the trial court abused
its discretion. Janes, supra. For the reasons set out below,

there is no error.

% 1n view of the facts of this nurder, there is no way that the
two pages of victim inpact testinony convinced the jury that
Hoskins should be sentenced to death. Hoskins’ own actions
earned himthat sentence.
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Hoskins requested nodified jury instructions on the
following matters:

1. the avail abl e aggravating circunstances;

2. the weighing of aggravators and nitigators;

3. the heinous, atrocious or cruel aggravator;

4. the lack of need for unanimty in finding mtigation;

5. the definition of mtigation;

6. the instruction on “nmental inpairnment” as mtigation;

and
7. the instruction given when a case is remanded for
resent enci ng.
Each of these issues are foreclosed as a matter of settled
Florida | aw, and have been rejected by this Court numerous tines
-- the standard jury instructions are correct, and were properly
given in this case. Floyd v. State, 850 So. 2d 383, 400-401
(Fla. 2002); Darling v. State, 808 So. 2d 145, 162-63 (Fla.
2002); Card v. State, 803 So. 2d 613, 624 (Fla. 2001); Janes v.
State, 695 So. 2d 1229, 1236 (Fla. 1997); Ferrell v. State, 653
So. 2d 367, 370 (Fla. 1995). Hoskins’ jury instruction claimhas
no |l egal basis, and all relief should be denied.
V. THE “1 MPROPER DEATH SENTENCE” CLAI M

On pages 56-80 of his Initial Brief, Hoskins argues that

his death sentence is inproper because the trial court *“found

i mpr oper aggravating circunstances, gave the aggravators
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excessive weight, failed to consider (or unfittingly gave only
little weight to) highly relevant and appropriate mtigating
ci rcunst ances, and inproperly found that the aggravating
ci rcunst ances outwei ghed the mtigating factors.” Initial Brief,
at 56. Whether an aggravating circunstance exists is a factua

finding reviewed wunder the conpetent substantial evidence
standard. In Alston v. State, 723 So. 2d 148, 160 (Fla. 1998),
this Court held that it “is not this Court’s function to reweigh
the evidence to determne whether the State proved each
aggravating circunstance beyond a reasonable doubt — that is
the trial court’s job. Rather, our task on appeal is to review
the record to deternmine whether the trial court applied the
right rule of law for each aggravating circunstance, and, if so,
whet her conpetent substantial evidence supports its finding,”
quoting Wllacy v. State, 696 So. 2d 693, 695 (Fla. 1997). See
al so, Pearce v. State, 880 So. 2d 561, 574-75 (Fla. 2004).

The first subclaim contained in Hoskins' brief is that the
trial court inproperly gave little weight or no weight to
various proffered mtigation. However, contrary to Hoskins’
theory, neither the Constitution nor this Court’s precedents
require that specific weight be given to specific clained
“mtigation.” Mtigation is, of course, in the eye of the
behol der, Stanley v. Zant, 697 F.2d 955, 969 (11th Cr. 1983),

and that is why this Court has recognized that the trial courts
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are in the best position to assess the weight to be given to
specific evidence in a particular case. That decision, under the
precedent of this Court, is within the sound discretion of the
trial court. Boyd v. State, 910 So. 2d 167, 193 (Fla. 2005)
Stephens v. State, 787 So. 2d 747, 761 (Fla. 2001); Foster v.
State, 679 So. 2d 747, 755 (Fla. 1996). This Court w Il sustain
the weight given to a mtigator absent an abuse of discretion.
Anderson v. State, 863 So. 2d 169, 178 (Fla. 2003). Hoskins’
brief is based on nothing nore than his disagreement with the
assessnent of his proposed mtigation -— that is not a basis for
reversal under long-settled Florida | aw

The second subcl aim contained in Hoskins' brief is that the
trial court erred in not finding “the two statutory nental
mtigators.” Initial Brief, at 62.'" In discussing the nental
mtigators,!® the trial court stated

This Court is well aware of the guidelines set forth

7 On page 63 of his brief, Hoskins suggests that trial counse

was ineffective with respect to Hoskins’ confession to his
mental state expert, Dr. Krop. The record indicates that counse

was well aware that Hoskins had admitted his crine during his
1998 evaluation. (R1124). The “surprise” seens to have been that
Krop had evaluated Hoskins again in 2003. (R1109). That
informati on was withheld fromthe State until the tine of trial.
(R1109).

18 Krop testified that the “full EEG [given Hoskins] is normal and
the quantitative EEG is abnormal.” (R1144). He had no
explanation for those results. (R1144). 1In any event, Krop
testified that Hoskins has only a “mld abnormality.” (R1170).
Hoskins did not nmurder Ms. Berger because he has “brain damage.”
(R1181).
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in Canpbell v. State, 571 So. 2d 415 (Fla. 1990); for
addressing mtigating circunstances. This Court nust
expressly evaluate in this Oder each mtigating
ci rcunstance proposed by the Defendant to determ ne
whether it is supported by the evidence and whether,
in the case of nonstatutory factors, it is truly of a

mtigating nature, i.e. may be considered as
extenuating or reducing the degree of nor al
culpability for the crime commtted. Rogers v. State

511 So. 2d 526 (Fla. 1988). This Court nust find as a
mtigating circunstance each proposed factor that is
mtigating in nature (a question of |law) and has been
reasonably established by the greater weight of the
evidence (a question of fact). Canpbell refers to
Lockett v. OChio, 438 U S. 586, 604 (1978) to broadly
define a mtigating circunstance as any aspect of a
defendant's character or record and any of the
circunstances of the offense that reasonably may serve
as a basis for inmposing a sentence |ess than death.”
571 So. 2d at 419, n. 4.

Thi s Court must t hen wei gh t he aggravating
ci rcumnst ances against the mtigating circunmstances
and nmust expressly consi der each est abl i shed
mtigating circunstance.

Canpbell held in part that a mtigating factor once
found cannot be dismssed as having no weight. In
G obe v. State, 877 So. 2d 663 (Fla. 2004), the
Florida Suprene Court recognized that there nmay be
ci rcunmst ances where the evidence supports the finding
of a mtigating circunstance but it is appropriate for
the sentencing judge to assign no weight to it for
reasons or circunstances unique to that particular
case; to this extent the Court receded from Canpbell.
The relative weight to be assigned each mtigating
circunstance is wthin the province of this Court
based wupon sufficient conpetent evidence in the

record. This Court will now apply these guidelines. As
agreed by counsel at the Spencer hearing, this Court
will discuss each mtigating circunmstance proposed by

the Defendant in the itemzed format in which they
were submtted to the jury.

(1) THE CRIME FOR WHICH THE DEFENDANT IS TO BE
SENTENCED WAS COW TTED WH LE HE WAS UNDER THE
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| NFLUENCE OF EXTREME MENTAL OR EMOTI ONAL DI STURBANCE. *
921 . 141 (6) (b), Fla. Stat.

Def endant asserts that he has a hypofrontal | obe
abnormality which has caused himto suffer a reduced
ability to control inpulsive behavior, and this was a
factor in his inability to control his behavior of the
date of the nurder

The Defendant presented the testinony of Dr. Joseph
Wi, Dr. Frank Wod, and Dr. Harry Krop. The testinony
of Dr. Wi and Dr. Wod concerned the adm nistration
and interpretation of the PET-scan performed in 1998;
their testinony was predicate testinony for Dr. Krop
and was rebutted by the testinmony of Dr. Mayberg.
Their testinony enabled Dr. Krop to testify about his
utilization of the PET-scan results in fornmulating his
opinions. Dr. Krop's involvement with the Defendant
and with this case dates back to 1993. He first
evaluated the Defendant on October 18, 1993, and
thereafter saw himtwice in 1994, once in 1998, and a
final time on July 29, 2003. He had the police
reports, all of the Defendant's relevant records and
the relevant depositions taken in this case. He
consulted with Dr. Wiss who did a neurol ogical

eval uation of the Defendant. He reviewed the PET-scan
report and consulted with Dr. Wod. He conducted
clinical interviews of the Defendant and gave the

Def endant a battery of neurological tests in 1993 and
a nore sophisticated battery of neurological tests in
2003. In 1993, he diagnosed the Defendant as having a
hypofrontal | obe abnormality and his diagnosis remains
basically the sane today. The PET-scan done in 1998
and the. additional testing done in 2003 added support
to his diagnhosis but really did not change his
di agnosi s in any way.

This Court finds that the Defendant does have a
hypofrontal |obe abnormality; this Court further finds
that hypofrontal |obe abnormality can result in a
reduced ability to control 'inpulsive behavior. This
Court further finds that the Defendant's hypofrontal
| obe abnormality has existed since |ong before QOctober
1992, and probably existed prior to his being in the
seventh grade as vaguely alluded to in his school
records. These findings do not address the questions
necessary to analyze this mtigating circunstance:

35



(1) Is the Defendant's condition an extreme nental or
enotional disturbance? (2) Was he under the influence
of it when he nmurdered Dorothy Berger? If either of
these questions is negatively answered, then, this
mtigating circunstance is not established. This Court
finds that both questions nust be negatively answered.

Absent sone trauma or di sease process, the Defendant's

hypofrontal |obe abnormality is a static organic
condition. Even though the condition exists, all the
evidence indicates that it is not a nental or
enoti onal disturbance, much less an extrene nental o
enot i onal di st ur bance. Pear | Booker, a school

counsel or who worked with the Defendant in the seventh
grade, testified that her own recollection was that
t he Defendant had no disciplinary problenms in
el ementary school, that in mddl e school he was very
quiet and not a troublemaker, and that this is
supported by the school records. H's famly nenbers
testified that he loved pets, that he was Ilike a
father figure to his brothers, that he loved all of
his famly nmenbers, that he always gave half his
earnings to the famly, and that he taught his
brothers how to fish, how to ride a bike, how to be a
good basketball player, and how to farm and operate
farm equi pnent . When t here wer e. physi cal
confrontations between his nother and father, the
Def endant would step in between them to protect his
nmother. This is hardly a description of one given to
vi ol ent episodes or any other nmanner of enotional
di sturbance. It is hardly a description of one
suffering from a reduced ability to control inpulsive
behavi or.

Dr: Krop tested the Defendant in 2003 and diagnosed
the sanme abnormality as he had diagnosed in 1993.
Chief Assistant Public Defender J. Randall Mbore,
Esquire, represented the Defendant from the start of
this case until early in 2004. He testified on the
Def endant's behal f at the Spencer hearing. He said the
Def endant was originally a difficult, hostile, and
angry client who had a chip on his shoulder, but after
this case was remanded in 1997 M. More nade an
unannounced visit to the Defendant on death row. He
found a changed person who he described as calm
mel | ow and pl easant who no | onger acted as if he had a
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chip on his shoulder. How is the change explained if
the Defendant's frontal |obe abnormality had not
changed? There is no explanation in the evidence. The
fact that Defendant nmay have been a difficult,
hostile, and angry client who acted |ike he had a chip
on his shoulder, wthout nore, is not evidence that
Def endant suffered from a reduced ability to control
i mpul sive behavior or suffered from any other manner
of enotional disturbance.

This Court has thoroughly reviewed Defendant's DOC
disciplinary records. Defendant was sentenced and
remanded to death row on Novenber 4, 1994, so his DOC
disciplinary records cover a period of alnost ten
years. There are twelve Disciplinary Reports, none of
which contain any information that renotely suggests
the Defendant suffers from a reduced ability to
control inpulsive behavior or from any nmanner of
enot i onal di sturbance.

Even if the Defendant's hypofrontal |obe abnormality
is regarded as a nental or enotional disturbance, and
even if it is thought to be extrene, the testinony is
clear that the Defendant was not under its influence
at the time of the nurder. Dr. Krop, in referring to a
letter he wote to M. Moore; unequivocally stated
that he would not have been able to directly relate
the neuropsychol ogi cal inpairnent to the incident
itself. He went on to say, "In other words, | am not
i ndi cating that because he has brain danmage he killed
this woman." (page 1181). Dr. Krop again states that
t here IS no di rect rel ati onshi p, no causa
rel ati onship between the brain damage and the nurder
(p1190).

Dr. Krop does opine that the Defendant's actions in
Ms. Berger's honme were very consistent with people
with frontal |obe abnormality (page 1189) and he
characterized these actions in her honme as a "rage
reaction." (page 1190). However, this mtigating
circunstance is not being urged with regard to the
Def endant's actions in Ms. Berger's hone; it is being
urged with regard to the nmurder. After analyzing the
events in M. Berger's hone, Dr. Krop negated the
applicability of this mtigating factor by stating,
"The rest of what happened is pretty much consistent
with an individual who has already engaged in an act
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which he knows is wong and trying to both avoid
detection and trying to cover up for his crine." (page
1189).

Dr . Krop's testinony is wholly consistent wth
Def endant' s behavior imediately follow ng the nurder.
He returned to his parents' hone and changed his
clothes; there is no evidence that he was agitated or
di sturbed or in any way acting out of the ordinary. He
drove to his brother's honme; he responded to his
brother's inquiry about the blood dripping from his
rear wheel well by telling his brother that he had run
over a possum There is no evidence that he was
agitated or disturbed or in any way acting out of the
ordi nary.

This Court finds that this mtigating factor does not
exi st.

2) THE CAPACITY OF THE DEFENDANT TO APPRECI ATE THE
CRIMNALITY OF H'S CONDUCT OR TO CONFORM HI'S CONDUCT
TO THE REQU REEMENTS OF LAW WAS SUBSTANTIALLY
| MPAI RED. " 921.141(6)(f), Fla. Stat.

The Defendant in his Sentencing Menorandum argues
t hat :

M. Hoskins did not have the nental and
enotional maturity to govern and control his
conduct and inpulses on that tragic day.
Like a child, once he began to engage in the
terrible acts for which he has been
convicted, he was unable to stop his conduct
and extricate hinself fromthe situation .

Having commtted the sexual battery on M.
Ber ger, his actions are certainly nore
consi st ent with a child-like pani cked
reaction as opposed to a well thought out
plan to elimnate witnesses and avoid arrest
and detection.

There may be evidence to support this argunment wth
regard to the rape, but there is sinply no evidence to
support this argunent with regard to the nurder. Dr.
Krop's testinony is that after the sexual battery,
"The rest of what happened is pretty nuch consistent
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with an individual who has already engaged in an act
which he knows is wong and trying both to avoid
detection and trying to cover up for his crinme. (page
1189) When questioned about the Defendant's purpose in
bi ndi ng and gaggi ng Ms. Berger and stuffing her in the
trunk of the car, Dr. Krop testified that "I presune
the purpose was to avoid detection and to get away
from the scene as quickly as he could wthout being
detected." (page 1176). Wth regard to the drive to
Georgia, Dr. Krop testified, "Well, he's driving. He's
trying obviously - again, by this point he knows he's
done sonething and he's trying to avoid detection.”
(page 1177).

Def endant argues that his frontal |obe abnormality
supports this mtigating circunstance. The Court's
above analysis of mtigating factor (1) is equally
appl i cabl e here.

The Court finds that this mtigating factor does not
exi st.

(R1015-1021).

There is, of course, no requirenment that the sentencing
court credit mtigation testinony, regardless of whether it is
factual testinony or expert opinion. Walls v. State, 641 So. 2d
381 (Fla. 1994). In fact, a trial court is not bound to accept
opi ni on testinony even when that testinony is uncontroverted, a
situation that does not exist here. VWhile Drs. W, Wod, and
Krop testified to various matters, that testinony was chal |l enged
by the testinony of Dr. Mayberg, who succinctly identified
multiple deficiencies in the theory and nethodol ogy upon which
Hoski ns’ experts relied. In this case, as the sentencing court
found, the facts do not support the clainmed nmental mtigation.

Because that is so, it was properly given little weight.
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The third subclaim contained in Hoskins’ brief is a
straightforward claim that the mtigation outweighs the
aggravation. Under settled Florida law, this Court does not
evaluate the weight that should be given to aggravation and
mtigation. Pearce, supra. This claimis nerely a repetition of
the first subclaim contained in this issue. It has no greater
merit in this form and is not a basis for relief.

Hoskins also clains that “two inappropriate aggravating
ci rcunstances” were found. Specifically, he clains that the
murder was not committed to avoid arrest and was not especially
hei nous, atrocious or cruel. In finding these aggravating
factors, the sentencing court discussed the evidence in detail
and properly applied both aggravating factors.?!®

Wth respect to the avoiding arrest aggravator, this Court
has upheld the application of that aggravating factor in a case
that is virtually identical to this one. In Nelson v. State, 850
So. 2d 514, 525 (Fla. 2003), the victim was abducted from her
home and ultimately taken to a renote area and killed. This
Court affirmed the avoiding arrest aggravator. Likew se, the
facts of Alston v. State, 723 So. 2d 148, 160 (Fla. 1998), are
substantially identical to these facts — this Court upheld the

avoiding arrest aggravator in that <case, as well. Settled

% The trial court’s sentencing order is extrenely detailed. It is
attached as Appendix A for the convenience of the Court, and is
found in the record begi nning at R990.
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Florida |aw supports the application of the avoiding arrest
aggravator, as the sentencing court found. There is no basis for
relief.

Wth respect to the hei nousness aggravator, the findings of
the trial court establish that the facts of this case satisfy
even the strictest definition of this aggravating factor. In
Duest v. State, 855 So. 2d 33, 45-46 (Fla. 2003), this Court
uphel d the application of the heinousness aggravator in a case
that was, if anything, sonewhat |ess heinous, atrocious or cruel
than this one. The heinousness aggravator was properly found
and there is no basis for relief.?

Hoski ns does not directly address the proportionality of
his death sentence in his brief. Hoskins' crinme is simlar to
Nel son v. State, 850 So. 2d 514 (Fla. 2003); Belcher v. State,
851 So. 2d 678 (Fla. 2003); and Israel v. State, 837 So. 2d 381
(Fla. 2002), where this Court affirmed the sentences of death.
If anything the facts of this case are even nore aggravated
Death is the proper sentence.

VI . THE UNCONSTI TUTI ONAL DEATH PENALTY STATUTE CLAI M

On pages 81-87 of his brief, Hoskins argues that the

Florida death penalty act is wunconstitutional under Ring v.

Arizona, 536 U S. 584 (2002). The problem for Hoskins with this

20 To the extent that Hoskins suggests that there is an "intent
element” to the heinousness aggravator, that is not the |aw
Quzman v. State, 721 So. 2d 1155, 1160 (Fla. 1998).
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claim is that his convictions for robbery, sexual battery and
ki dnappi ng, which fornmed the basis of the during the course of
an enunerated felony aggravator, take his case outside of any
possi ble applicability of Ring. See, Fitzpatrick v. State, 900
So. 2d 495, 525 (Fla. 2005); Crain v. State, 894 So. 2d 59, 78
(Fla. 2004); Huggins v. State, 889 So. 2d 743, 772 (Fla. 2004);
Rodgers v. State, 29 Fla. L. Wekly S724 (Fla. Nov. 24, 2004).
Moreover, this Court has specifically rejected the claim that
Florida’s statute violates Ring. Fitzpatrick, supra; Huggins,

supra. This claimhas no nmerit, and is not a basis for relief.

STATE S CROSS- APPEAL

THE TRI AL COURT | MPROPERLY ADM TTED
THE “ PET- SCAN’ EVI DENCE

PRELI M NARY MATTERS

During the history of this <case, Hoskins has been
repeatedly evaluated by Dr. Krop, whose supposed “changed
testinony” l|led to +the resentencing proceeding which was
concluded in Novenber of 2004. What is significant is that the
ultimte sentencing order sunmarized Dr. Krop’s findings in the
foll ow ng way:

Dr. Krop’s involvenment with the Defendant and wth

this case dates back to 1993. He first evaluated the

Def endant on October 18, 1993, and thereafter saw him

twice in 1994, once in 1998, and a final time on July

29, 2003. He had the police reports, all of the

Def endant’ s r el evant records and t he r el evant
depositions taken in this case. He consulted with Dr.
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Wiss who did a neurol ogical evaluation of the
Def endant . He reviewed the PET-scan report and
consulted with Dr. [Frank] Wod. He conducted clinica

interviews of the Defendant and gave the Defendant a
battery of neurological tests in 1993 and a nore
sophi sticated battery of neurological tests in 2003

In 1993, he diagnosed the Defendant as having a
hypofrontal |obe abnormality and his diagnosis renains
basically the sane today. The PET-scan done in 1998
and the additional testing done in 2003 added support
to his diagnosis but did not really change his
di agnosi s i n any way.

(R1016-17). [enphasis added]. It is ironic indeed that Hoskins
obtained a resentencing proceeding (and the attendant years of
delay) based upon the claim that Dr. Krop’s testinony would
“change,” only to find that Krop’s diagnosis did not change at
all.?
THE STANDARD OF REVI EW

The standard of review for a Frye v. United States, 293 F.
1013 (D.C. Cir. 1923), issue is de novo, Brimv. State, 695 So.
2d 268, 275 (Fla. 1997), Hadden v. State, 690 So. 2d 573, 579
(Fla. 1997) (noting specifically” that “the appropriate standard
of review of a Frye issue is de novo”), Berry v. CSX Transp.
Inc., 709 So. 2d 552, 557 (Fla. 1st DCA 1998), and, when

undert aki ng such review, the appellate court should consider the

i ssue of general acceptance at the tinme of appeal rather than at

2. This result <calls into question the integrity of the
proceedi ngs that addressed the “change” in Krop’ s testinony.
What is done cannot be changed, but it does, nonetheless,
suggest that the evidence upon which this Court relied to order
a resentencing proceeding was, at the very |east, inaccurate.
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the time of trial. Hadden, supra. The appellate court nmay
exam ne expert testinony, scientific and legal witings, and
judicial opinions in nmaking its determ nation. Hadden, supra.
THE FACTS RELEVANT TO THE CROSS APPEAL

Despite the fact that the Frye hearing in this case was
conducted over a period of several nonths and consunes 1700
pages of transcript, the issue is very narrow. There is not, and
never has been, any dispute that the PET scan procedure, when
correctly conducted, wll produce inmages of the brain which
indicate the level of netabolismin the distinct regions of the
brain. There is no claim in this case, that the PET scan
conducted on Hoski ns was not conducted properly from a technica
standpoi nt. Likew se, the State does not contend that a properly

conducted and interpreted PET scan is not able to detect a

“hypofrontal |obe abnormality.”??

Dr. Helen WMayberg is a neurologist who has extensive
clinical and research experience with the PET scan. (R1448-

1453).2® She was accepted as an expert in the areas of

22 The PET scan uses radioactive glucose (sugar) to neasure the
|l evel of netabolism in the brain's regions. If a region is
“hyponetabolic” it has a lower netabolism than a “normal” brain
woul d have. The issue is what is “normal.”

2 For purposes of this appeal, the State has primarily referred
to Dr. Mayberg s penalty phase testinony because it is far nore
succinct than the Frye hearing testinony, and because it 1is
properly relied on by this Court in the Frye analysis since that
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psychi atry, neurol ogy, neuropsychiatry and PET scanning w thout
objection. (R1453). The analysis of a PET scan is conducted by
conparing the scan of the subject’s brain to a “nornmal
dat abase.” (R1454).%* Because PET scan nachines are different,
the “normal s” nust be re-done when a new or different machine is
used. (R1454-55). As Dr. Mayberg put it, “the idea is to conpare
apples to apples and not apples to bananas.” (R1456). For the
conparison of a subject’s scan to the “nornmals” to be valid, it
must be from the sanme scanner and the data nust have been
acquired using an identical protocol.? (R1455). No other expert
has ever testified that this is not the standard of practice.

In Hoskin's PET scan, one side of the visual cortex showed
up as a “hot spot,” which neans that the netabolic rate was
hi ghest in that specific region of his brain. (Rl479). Dr.
Mayberg did not have enough information to determne why this
occurred, but it indicated to her that one side of the visual
cortex would not be “activated” (i.e., showing increased

met abolism if Hoskins was following the instructions given to

testinmony is four years newer than the Frye hearing. References
to the Frye hearing are clearly indicated.

24 This database is legally anal ogous to the database used in DNA
anal ysi s.

2> Dr. Wod stated that it was inpossible to print the inages off

the scanner in Jacksonville; as a consequence, it was necessary
to take “phot ographs” of the inages on the screen. (R997).
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him for the admnistration of the test. (R1480-81). For the
pur poses of evaluating the nmetabolic rate of the various parts
of Hoskins’ brain, the relative intensity of the different areas
is “scaled” relative to the “hottest” spot, which, in this case,
was the visual cortex.?® (R1482). The scale of metabolic activity
is set by the scanner’s conmputer in proportion to the hottest
spot, which in this case was the visual cortex and the eye
nmuscl es. (R1584). The picture of Hoskins' frontal | obe netabolic
activity produced by the scanner is always going to be dependent
on the hot spot in the eyes because that scale is produced based
upon the “hottest pixel” in the scan. (R1485-86).2" No testinony
to the contrary was offered.

Hoski ns’ expert, Wod, did not scan Hoskins on the machine
that he used to generate his “normals,” nor did he follow the
procedure that he used in generating his database of “normal”
scans. (R1487). Wod did not assess Hoskins’ orbital frontal
cortex as he did in the case of his “normal” group. (R1493).

Wod did not attenpt to reproduce the nmethod he wused in

%6 There was an equally hot spot in Hoskins' eye nuscles, which
of course, are not his brain at all. (R1485).

27 The State suggests that with an understanding of how the PET
scanner determnes the relative levels of netabolic activity in
the brain, it is apparent that if one area is exceptionally
active and the scanner evaluates the other areas in proportion
to that active area, the other areas my be artificially
depressed.
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devel oping his “normal” group when he conducted Hoskins' scan,
and has inadequate data on Hoskins to conpare him to the
“normal s.” (R1511).2® The scanner used on Hoskins cannot do the
same things that the scanner used to generate the “normals” can
do. (R1511-12). Finally, Wod did not use the “hottest pixel” as
the starting point for scaling purposes in any of the “nornals”
-- he only used that nethod in this case. (R1517). Not only was
Hoski ns’ scan done on a different scanner using a different
protocol fromthe one used to develop the “normals,” the scan of
Hoskins’ brain was scaled in a totally different way. (R1517).2°

THE COMPARI SON OF HOSKI NS SCAN TO THE
“NORVMALS” DOES NOT SATI SFY FRYE

In the context of DNA statistical analysis, this Court
hel d:

W restate the rel evant | anguage from Frye:

Just when a scientific principle or
di scovery crosses the |ine between the
experi nment al and denonstrable stages is
difficult to define. Somewhere in this
twilight zone the evidential force of the
principle nust be recognized, and while

courts will go a long way in admtting
expert testinony deduced from a well-
recogni zed scientific principle or

di scovery, t he t hi ng from which t he

2% The “normal” scans were done in North Carolina at Wke Forest
Uni versity using a Sienens scanner. (SR181, 671). Hoskins’ scan
was done in Jacksonville on a Positron scanner that is primrily
used to conduct cardiac PET scans. (SR40, 671).

2% This different sealing process guaranteed that Hoskins' scan
woul d not | ook like the “nornmal” scans.
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deduction is made nust be sufficiently

est abl i shed to have gai ned gener al
acceptance in the particular field in which
it bel ongs.

293 F. at 1014 (enphasis added). W reiterate that we
shoul d not treat population frequency statistics as an
extension of the first step in the DNA testing
process. Those statistics are a distinct step in the
DNA testing process. The district court reasoned
incorrectly when it found that both statistica
reporting nmethods in this case were adni ssi bl e because
the chemcal and biological techniques used in the
first step of the DNA testing process satisfied the
Frye test. See Brim 654 So. 2d at 187. It is inproper
to label calculations <created wth principles of
statistics and popul ati on genetics as sinmply
deductions from a nethodol ogy based on chemstry and
nol ecul ar bi ol ogy. The district court's result,
however, is correct. W may allow nultiple reasonable
deductions when all are based on generally accepted
principles of population genetics and statistics. At
the time this case was tried, processes that did not
utilize the "ceiling principles" mght not have
satisfied the Frye test because those cal culations did
not take into account the possibility of population
substructures. A sizeable portion of the scientific
comunity speculated that failure to account for
popul ati on substructures made " product rule”
statistics unreliable. In 1996, that view changed and,
therefore, the "ceiling principles" are no |onger
necessary. W do not find, though, that they are
unreliable. Wile the results obtained through the use
of "ceiling principles" mght be unduly conservative,
the scientific principles underlying the cal cul ations
are still generally accepted. By analogy, the fact
that we now have cal culators does not meke | ong-hand
arithmetic unreliable. If anything, calculators only
make such |onghand work unnecessary. Necessity,
t hough, is not the concern of the Frye analysis.
[footnote omtted].

Brimv. State, 695 So. 2d 268, 273 (Fla. 1997). For analytica

pur poses, Wod' s “norrmals” are the |egal equivalent of the

popul ation frequency statistics at issue in Brim As in Brim
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the physical admnistration of the procedure (the PET scan) and
the science underlying it is not at issue -- the real issue,
which the Crcuit Court msapprehended, is the scientific
validity of the interpretation of those results. The true facts
are that Hoskins has not produced any evidence, let alone a
preponderance of the evidence, that the procedure wused in
conparing Hoskins’ scan to the “normals” is scientifically
acceptable to anyone other than Wod hinself. St at ed
differently, Hoskins did not show that it is reliable and
generally accepted in the scientific community to conpare scans
as was done in this case.® That is the standard that he nust
nmeet, and the Circuit Court was wong when it found that Hoskins
had carried his burden of proof.

In addition to the invalid conparison between Hoskins scan
and the “normals,” which is an independently adequate basis for
exclusion of the PET scan results, Hoskins did not establish
that even assuming his frontal |obe is hyponetabolic, that fact

establ i shes sonme propensity for violent behavior. There is no

% The Textbook of Neuropsychiatry enphasizes the limtations of
PET scans and enphasizes the sane variables that Dr. WMyberg
described. Robin A Hurley, MD., L. Anne Hayman, MD. &
Kat herine H Taber, MD., dinical Inmaging in Neuropsychiatry,
in Textbook of Neuropsychiatry and Cinical Neurosciences 245,
295-96 (Stuart C. Yudofsky, MD. & Robert E. Hales, MD. ed.
4th Ed., 2002). Drs. W and Wod refused to recognize the
limtations, despite the fact that those limtations are well-
known.
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“violence spot” in the brain that can be identified by any
currently-existing process. (SR 1029, 1036). And, contrary to
the argunents advanced at the Frye hearing, none of the
scientific articles (which cane into evidence under the “Ilearned
treati se” exception) support Hoskins’ position, assumng they
were properly admtted in the first place. A review of those
articles does not lead to the conclusion that there is any
general scientific acceptance of the idea that a particular PET
scan pattern is predictive of violent behavior. (SR 301, 319,
327, 1238). Any contrary conclusion is, with all due respect,
science fiction.3

Finally, the few reported decisions on the issue hold that,
for forensic purposes such as these, the PET scan does not
satisfy Frye. See, Cenbns v. State, 2005 Ala. Cim App. LEXIS
128 n. 5 (June 24, 2005); Lamasa v. Bachman, 8 Msc. 3d 1001A
(N.Y. Apr. 13, 2005); United States v. G gante, 982 F. Supp 140
(E.D.N. Y. 1997). The State does not dispute that the PET scan is
a valuable tool in the context of patients suffering from

Al zheimer’s Disease, stroke, or denentia.3® (R1525; SR908, 1034-

St Interestingly enough, the study conducted by Dr. Raine consists
of nothing nore than blatant experinmentation on prisoners
wi t hout compliance wth the rel evant gui del i nes. See,
htt p: // grants2ni h. gov/ grants/policy/ hs/prisoners.htm Conducting a PET
scan on Hoskins is only slightly | ess egregious.

%2 The Anerican Coll ege of Radi ol ogy has produced “Appropri ateness
Criteria” for the use of various neuroinmaging in head trauma
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35 1093, 1177). However, there is no scientific basis for the
leap from those situations to the anorphous, non-specific
“prediction of violence” context of this case. Even putting
aside the defects in the conparison of Hoskins' PET scan to the
“normals,” there is no generally accepted scientific opinion
that there is a “nurderer” profile that can be identified by a
PET scan. The Circuit Court erred when it held the PET scan
evi dence adm ssi bl e.

THE CI RCU T COURT | MPROPERLY ALLOWED
HOSKI NS' W TNESSES TO BOLSTER THEI R TESTI MONY

The majority of the testinony offered by Hoskins at the
Frye hearing consisted of his wvarious experts reading from
various professional journals and asserting that the opinions
contained in those articles (which reported the results of
vari ous experinents) supported their ooinions relative to this
case. All of this testinobny canme in over the State’s objection
that the testinony was hearsay. (SR182). The G rcuit Court was
wrong when it overruled the State’s objection.

Despite the evident confusion over the applicability of 8§
90.706, Fla. Stat., to a Frye hearing, Florida law is settled

that a “learned treatise” is not adm ssible as substantive

cases. The PET scan has a role that s described as
“conpl enmentary,” but is never ranked as the “nobst appropriate”
procedure -- it is invariably the |east appropriate. Appendix B
there seens to be no “general acceptance” that the PET scan is
appropriately used in head traunma cases (which Hoskins clains to
have) .
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evi dence. See, Geen v. CGoldberg, 630 So. 2d 606, 609 (Fla. 4th
DCA 1993); Chorzelewski v. Drucker, 546 So. 2d 1118 (Fla. 4th
DCA 1989). Instead, Florida law restricts the use of a |earned
treatise to cross-exam nation only. See, 8 90.706, Fla. Stat.
When used as substantive evidence (as is the case here), a
treatise is hearsay that does not cone within any exception.
See, § 90.803, Fla. Stat.>® The fact that the treatises at issue
in this case were used in the context of a Frye hearing does not
make any difference -- the Rules of Evidence still apply, and
the trial court ignored them

CONCLUSI ON

Based on the foregoing argunents and authorities, Appellee
respectfully requests this Honorable Court affirm the sentence
of death. Wth respect to the Cross-Appeal, the State submts
that the PET scan was erroneously admtted into evidence.
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3% Federal Rule of Evidence 803.18 contains a l|learned treatise
exception -- the Florida rules do not.
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