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PRELI M NARY STATEMENT

Petitioner, Martin Bakerman, is referred to as “Bakerman.”
Respondent, The Bonbay Conpany, is referred to as “Bonbay.”

The record on appeal is contained in 10 volunes, and is
referred to as “Rx y-z,” with “x” representing the vol unme nunber
and “y-z" representing the page nunber(s). Volunes 7-10 contain
the trial transcripts, and are referred to as “Tx y-z.”

Al'l enphasis in quotations has been added unl ess ot herw se

i ndi cat ed.

Vi



STATEMENT OF THE CASE AND FACTS

For the purpose of this appeal, Bonbay generally accepts
the facts presented by Bakerman in his initial brief, subject to
the follow ng additions.

A. Bakerman Falls From A Step-Ladder In
Bonbay’' s St ockroom And Fractures H s Hee

At the time of the accident in this case, Bakerman was
enpl oyed as an assi stant manager of a Bonmbay store in the
Dadel and Mall in Mam -Dade County. T7 115, 173. Bakerman
fractured his heel when he fell froma wooden step-|adder while
he was retrieving an itemfromthe top shelf in Bonbay s stock
room T7 189.

Bakerman was hired by Valerie Gottschal k (“Gottschal k"),
the store nmanager and a close friend of Bakerman and his w fe.
T7 105, 115, 130, 173. Gottschalk did not think the step-I|adder
in the stock roomwas safe, and clained she told her district
manager several tines about the condition of that |adder. T7
119-21. Nonetheless, all of the Bonbay enpl oyees who worked at
this store--including both Gottschal k and Bakerman--routinely
used this step-I|adder every day, nmany tines each day, to
retrieve nmerchandi se fromthe stock room T8 206; T7 186-87.

Prior to Bakerman’s injury, no Bonbay enpl oyee had ever
fallen fromthis [adder at this store. T7 133-34; T8 202.

Bakerman testified that he used the | adder hundreds of tines



bef ore, and he had never once fallen off prior to this accident.
Bakerman testified that he never formally conplained to anyone
that the | adder was dangerous. T8 206; T7 182; T8 209.

Bakerman testified that the | adder could not be opened
fully in the stockroom because there was not enough room bet ween
the shelves. T7 179. Cottschal k, however, testified that she
had used this same step-ladder in this stockroomin the open and
| ocked position. T7 136. Wenever she used the | adder in the
cl osed position, she always held on to the shelf to keep herself
fromfalling. T7 136-37. Bakerman hinself recognized that,
when reaching for inventory on the top shelf, “of course you
woul d be hol ding on with one hand and retrieving with the
other.” T7 180.

On the day of the accident, Bakerman positioned the |adder
against the vertical rails of the shelving, w thout opening it
or engagi ng the | ocking nmechanism T7 188, T8 219, 221-22.
Wil e reaching for a vase, Bakerman |et go of the shelves. T7
188. He fell to the floor and fractured his heel. T7 189.

B. Baker man Recei ves Wrkers’ Conpensation

Medi cal And Lost Wages Benefits For This
Wor kpl ace Acci dent

After Bakerman’s fall fromthe | adder, Gottschalk filed a
report of the injury. T7 111-14, 126. Bakerman i medi ately
began receiving workers’ conpensation benefits, including

bi weekly wage rei nbursenents equal to two-thirds his normal
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salary. T7 192. He continued to receive these rei nbursenents
for the entire tine he was out of work. T7 124-25, 192-93.

Bonbay’ s workers’ conpensation carrier also paid for
Bakerman’ s nmedi cal care and physical therapy necessitated by his
wor kpl ace injury. T7 193. Bakerman returned to work about
three nonths after he fell fromthe |adder. T7 192.

C. Baker mnan Sues Bonbay For An Intentional Tort

Thereafter, Bakernman sued Bonbay all egi ng, anong ot her
things, that his claimfell within the intentional tort
exception to the Wirrkers’ Conpensation Act. Rl 2-6. At trial,
at the close of the Plaintiff’'s case and again at the cl ose of
all evidence, Bonmbay noved for a directed verdict, asserting
that Bakerman's clains were barred by workers’ conpensation
immunity. T9 418; T9 421; T9 425. The trial court denied
those notions. T9 424-25.

The case was submitted to a jury. The jury found that
Bonbay engaged in conduct substantially certain to result in
injury or death. R4 502. The jury also found that Bakerman was
hi nsel f negligent and that he contributed to his own injuries.
Id. The jury allocated the parties’ negligence as follows:

3. State the percentage of any negligence

whi ch was a | egal cause of damage to
Plaintiff, MARTIN BAKERVAN, that you

charge to:
Def endant, THE BOVBAY COVPANY 67%
Plaintiff, MARTIN BAKERVAN 33%

3



Post-trial, Bonbay noved to set aside the verdict and enter
judgnment in accordance with its notion for directed verdict. R4
507- 09, 532-34, 547-50. The court denied those notions. R6 31.

D. The Third District Reverses The Final Judgnent

And Orders The Judgnent Be Entered For Bonbay,
Based On Workers’ Conpensation I munity

On appeal, the Third District reversed the judgnent entered
in favor of Bakerman. The court held that Bakerman's
al l egations did not nmeet the substantial certainty test required
to overcone workers’ conpensation immunity, as set forth by this

Court in Turner v. PCR Inc., 754 So. 2d 683 (Fla. 2000).! See

The Bonbay Co. v. Bakernman, 891 So. 2d 555 (Fla. 3d DCA 2004),

review granted, 903 So. 2d 189 Fla. 2005). The court noted

that, under Turner, “[a] show ng of ‘substantial certainty’
requi res a showi ng greater than ‘gross negligence[]’ ....”
Bonbay, 891 So. 2d at 557.

Consistent with Turner, the Third District reviewed the
facts presented at trial, and determ ned that no reasonable jury

could find, based on the evidence presented, that Bonbay’'s

conduct was worse than gross negligence. See id. at 557

! Bakerman refers extensively in his Initial Brief to the
original 2-1 split decision that the Third District
affirmati vel y abandoned in response to Bonbay’s rehearing
notion. See IB at 3-4. Judge Cope (who authored both decisions
for the court) concluded that the court overl ooked or
m sapprehended material points of fact or law in reaching the
original decision. The court then issued a new unani nous
deci sion--which is the one and only deci sion of the court.
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(concluding that the evidence “was legally insufficient to
support liability under the intentional tort exception to
wor kers’ conpensation imunity.”).

Baker man t hereafter sought reviewin this Court, asserting

conflict wwth Turner and Travelers Indemity Co. v. PCR, Inc.,

889 So. 2d 779 (Fla. 2004), which this Court granted.



SUMVARY OF THE ARGUMENT

In Turner v. PCR Inc., 754 So. 2d 683 (Fla. 2000), this

Court recogni zed that an intentional tort was a valid exception
to the broad immunity afforded to enpl oyers under Florida s
Wor kers’ Conpensation Act. One nethod of proving this exception
is by a show ng that the enpl oyer engaged i n conduct that was
substantially certain to result in injury or death to the
enpl oyee. This is an objective test.

Bakerman argues that the Third District inserted a new
el enent of conceal nment into the substantial certainty test, thus
transform ng the objective test into a subjective test. The
Third District did no such thing. To the contrary, the Third
District expressly foll owed Turner in analyzing whether Bonbay' s
actions rose to the level of culpability required to fall within
the intentional tort exception. Not only was the Third
District’s analysis virtually identical to the analysis
identified in Turner, but it is the sane analysis that has been
routinely applied by every one of Florida s district courts.

The Third District was |ikew se correct in narrowy
construing the intentional tort exception. This Court recently

stated in Taylor v. School Board of Brevard County, 888 So. 2d 1

(Fla. 2004), that exceptions to workers’ conpensation inmunity
should be narrowly construed. Moreover, when the Court first

recogni zed the intentional tort exception, it expressly warned
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that the exception nust be applied strictly “because nearly
every accident, injury, and sickness occurring at the workplace
results fromsoneone intentionally engaging in sone triggering

action.” Fisher v. Shenandoah Gen. Constr. Co., 498 So. 2d 882,

884 (Fla. 1986).

Finally, the circunstances of this case sinply do not rise
to the | evel of cul pable negligence sufficient to overcone
wor kers’ conpensation immunity. Cinbing any |adder necessarily
presents a risk of injury, and such risk is readily apparent to
any enpl oyee. Every Florida case construing the intentiona
tort exception nmakes one thing clear--the exception does not
apply to enpl oyer conduct that constitutes nothing nore than
sinpl e, or even gross, negligence. A nere probability of
i njury--even one known to the enployer--is sinply not enough.
As the Third District necessarily concluded, sinple negligence,
or at nost gross negligence, is all that was present here.

For these reasons, this Court should find that jurisdiction
was inprovidently granted in this case and deny review.
Al ternatively, should this Court decide to retain jurisdiction,

the Court should approve the Third District’s decision.



STANDARD OF REVI EW

The Third District concluded that the evidence in this case
“was legally insufficient to support liability under the
intentional tort exception to workers’ conpensation immunity.”
Bonbay, 891 So. 2d at 557. That conclusion inplicates a
guestion of law. Additionally, this appeal addresses the
construction of the judicially-created intentional tort
exception to workers’ conpensation immunity. That issue also
i nplicates a question of |aw

This Court reviews questions of | aw de novo. Wade V.

Hi rschnman, 903 So. 2d 928, 932 (Fla. 2005).



ARGUVENT

The pivitol question that the Third District was faced with
in this appeal was sinple and straight-forward: does Bakerman’'s
claimthat Bonbay failed to replace a wobbly | adder in a
storeroom state a claimfor cul pable negligence--worse than
gross negligence--sufficient to overcone Florida s workers’
conpensation immunity? As explained nore fully below, the
answer is no. To find otherwi se would conpletely eviscerate
Florida’s workers’ conpensation inmmunity |aws and ignore the
cl ear precedent that has been set forth in numerous cases from
this Court and fromFlorida s district courts.

Bakerman’s claiminplicates nothing nore that a conmon,
everyday wor kpl ace accident, precisely the kind of accident that
wor kers’ conpensati on was designed to address and renedy for
bot h enpl oyer and enployee. To cone within the intentional tort
exception to workers’ conpensation immnity, an enpl oyee nust
show t hat the enployer engaged in conduct that was at | east
wor se than “gross negligence.” Turner, 754 So. 2d at 687 n. 4.
There nust be evidence in the record that the enpl oyer was

“cul pably or crimnally negligent.” Fla. Dep’'t of Transp. V.

Juliano, 864 So. 2d 11 (Fla. 3d DCA 2003), review deni ed, 866

So. 2d 1212 (Fla. 2004). Wthout such evidence, judgnment nust

be entered for the enployer. 1d.



THE THI RD DI STRI CT, APPLYI NG THE STANDARDS SET FORTH I N
TURNER V. PCR, INC., CORRECTLY CONCLUDED THAT THE
EVI DENCE PRESENTED BY BAKERMAN WAS LEGALLY | NSUFFI Cl ENT
TO SUPPORT A FI NDI NG OF LI ABI LI TY UNDER THE | NTENTI ONAL
TORT EXCEPTI ON TO WORKERS' COVPENSATI ON | MMUNI TY

Bonbay respectfully asserts that no express and direct
conflict exists between the underlying decision and Turner v.
PCR, Inc., 754 So. 2d 683 (Fla. 2000). The Third District in
its decision below foll owed the exact sanme logic that this Court
enployed in Turner. More inportantly, and contrary to
Bakerman' s argunent, the Third District did not require a
showi ng of concealnment. It did, however--in conplete accordance
wth Turner--require a showing that the enpl oyer’s conduct was
wor se than gross negligence. The Third District correctly
concl uded that no such showing was nmade in this case, and
ordered that judgnent be entered for Bombay based on workers’
conpensation i munity.

In order to denonstrate that the Third District’s analysis
in the underlying decision is entirely consistent with this
Court’s analysis in Turner, it is necessary to reviewthe
paraneters for the objective standard, as set forth in Turner
and to identify the steps that this Court took in Turner to
eval uate the facts of that case in light of the “substantially

certain to cause injury or death” standard.
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A. In Turner, This Court Reaffirmed The Wbrkers’
Conpensation Imunity Intentional Tort
Exception, And Held That An Enpl oyer’ s Conduct
Shoul d Be Eval uated Under An (bj ective Standard

In Turner, this Court reaffirmed its earlier holding that
an enployer is not entitled to workers’ conpensation immunity
for its intentional torts. The Court identified two alternative
met hods by which an enpl oyee could establish that an enpl oyer
commtted an intentional tort: (1) a show ng that the enpl oyer

exhibited a deliberate intent to injure (a subjective test); or

(2) a show ng that the enpl oyer engaged in conduct that was
“substantially certain to result in injury or death” (an

obj ective test). Turner, 754 So. 2d at 687. This case involves
the second al ternative.?

The Turner Court described the type of conduct that is
necessary to support a finding of “substantial certainty of
injury,” and provided exanpl es of cases where the “substanti al
certainty” objective test was satisfied. First, the Court
confirmed that a finding of “substantial certainty” requires a

showi ng greater than “gross negligence.” Id. at 687 n.4. The

2 As recogni zed by the Third District in the decision bel ow,
the intentional tort exception was initially recognized through
case law. Bakernman, 891 So. 2d at 557 n.*. |In 2003, however,
the Legi sl ature anended section 440.11(1), Florida Statutes, to
provide a statutory intentional tort exception and to set forth
t he standard governing this exception. See 8§ 440.11(1)(b), Fla.
Stat.; ch. 2003-412, 8§ 14, Laws of Fla. Because the incident in
this case occurred in 1997, the 1997 version of the statute
applies here, and the applicable intentional tort exception
standard was that established by this Court in Turner.
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Court further explained that the “substantial certainty”
exception is very simlar to the “cul pabl e negligence”
intentional tort exception that the Court had previously

recogni zed in Fisher v. Shenandoah Gen. Constr. Co., 498 So. 2d

882, 882-83 (Fla. 1986); Lawton v. Al pine Engi neered Prods.,

Inc., 498 So. 2d 879, 880 (Fla. 1986); and Eller v. Shova, 630

So. 2d 537, 539 (Fla. 1993). See Turner, 754 So. 2d at 687 n.4

(Fisher, Lawton); id. at 686-87 (Eller).

The Court described “cul pabl e negligence” (i.e., that |evel

of negligence which is sufficient to overcone the imunity) as

“reckless indifference” or “grossly careless disregard” of human
life. In contrast, the Court described “gross negligence’

(i.e., that level of negligence which is insufficient to

overcone the inmunity) as “an act or om ssion that a reasonabl e,
prudent person would knowis likely to result ininjury to
another.” Turner, 754 So. 2d at 687 n. 3.

Finally, the Court provided specific exanples of cases
where the “substantial certainty” test was satisfied, and
st epped through the facts of those exanple cases to identify how
the facts in those cases highlighted conduct that was worse than

gross negligence. The Court cited to Connelly v. Arrow Air,

Inc., 568 So. 2d 448 (Fla. 3d DCA 1990), and Cunni ngham v.

Anchor Hocking Corp., 558 So. 2d 93 (Fla. 1st DCA 1990), as

12



benchmarks for the objective standard for the intentional tort
exception to workers’ conpensation inmmunity. See id. at 690.

In Connelly, the evidence before the court suggested that
t he enpl oyer of the deceased enployee: (1) intentionally
m sstated the weight capacity of an aircraft; (2) intentionally
and repeatedly kept its aircraft in a defective condition; (3)
conceal ed actual flight |oads which resulted in reduced thrust
and erroneous fuel calculations; (4) ignored reports of imm nent
equi pnrent failure; and (5) econom cally coerced enployees to fly
in violation of FAA regulations. 568 So. 2d at 449.
Eventual |y, one of the enployer’s airplanes crashed as a result
of this conduct, and the court found that the enployer had
engaged in conduct that was substantially certain to result in
injury or death to its enployees. [1d. at 451.

The Connelly court based its finding of “substantially
certain” conduct on the fact that the actions of the enpl oyer

were rooted in deceit and msrepresentation.” Id. 1In fact, the

court specifically connected the wi thholding of information to
the substantially certain standard:

[Where the enployer, as in this case,

wi t hhol ds from an enpl oyee, know edge of a
defect or hazard which poses a grave threat
of injury so that the enployee is not
permtted to exercise an inforned judgnent
whet her to performthe assigned task, the

enpl oyer will be considered to have acted in
a “belief that harmis substantially certain
to occur.”

13



Id. (citation omtted).

As the Court in Connelly expressly recognized, it was
appl ying the objective substantial certainty test when it
consi dered whether the actions of the enployer were rooted in
deceit. Connelly, 568 So. 2d at 451. Contrary to Bakerman's
argunment, see IB 12, it was not applying a subjective test. The
point is that, although the test is an objective one, the
enpl oyee nust identify specific conduct of the enployer which
woul d objectively be considered to be worse than gross
negl i gence or the equival ent of cul pabl e negligence.

Li ke Connelly, Qunningham al so invol ved an enpl oyer’s

m srepresentations relating to the risks present in its glass
manuf act uri ng pl ant:

appel | ees renoved manufacturers’ warning
| abel s on toxic substance containers,

m srepresented the toxic nature of

subst ances, and know ngly provi ded

i nadequat e safety equi pnent, while

m srepresenting the danger or extent of
toxicity in the plant and the need for
proper safety equi pnent.

Cunni ngham 558 So. 2d at 96-97. The plaintiffs’ claimin

Cunni ngham fell within the exception to workers’ conpensation

i mmunity because the plaintiffs denonstrated that the all eged
hazard “was intentionally increased and worsened by appellee’s
deli berate and nmalicious conduct.” 1d. at 97. Far nore than

failing to renmedy the risk, the enployer increased the risk by

14



denying its enployees information that would have all owed t hem
to take appropriate safety precautions.

Bakerman argues in his initial brief that this Court
expressly rejected a conceal nent requirenent in Turner when it

receded fromits prior decisions in Fisher and Lawmon. See |IB

9, 14. Bakerman's argunent is msplaced in two naterial ways.

First, Bonmbay never suggested--nor did the Third District
ever find--that Turner requires an el ement of concealnment. To
satisfy the objective “substantially certain” standard, Turner
requires that the enployer’s conduct nmust rise to the | evel of
cul pabl e negligence, conduct that is wirse than gross
negl i gence.

Second, a close reading of Fisher and Lawton di scl oses
that, in each case, the facts alleged do rise to a | evel equal
to or worse than cul pabl e negligence. For exanple, in Fisher,
the conplaint alleged that the enpl oyer knew of the potentially
fatal danger to its enployee by requiring the enpl oyee to cl ean
out an underground pipe with a high pressure hose, but
intentionally exposed its enployee to it anyway. The enpl oyer
all egedly refused to furnish necessary safety equi pnment or
conply with OSHA regul ations, and “w Il fully and wantonly”
forced its enployee to deliberately evade OSHA and ot her

requi red inspections. Fisher, 498 So. 2d at 883.

15



I n Lawt on, an enpl oyee caught his hand in a punch-press
when a co-worker accidentally put the press into operation as
Lawton attenpted to adjust the machine. Lawton sued his
enpl oyer for fraud (an intentional tort). For eight years, the
enpl oyer had been receiving safety warnings regardi ng the punch-
presses, but apparently not inplenenting or warning its
enpl oyees about these safety issues. Lawton, 498 So. 2d at 880.

Contrary to Bakerman’s contention, there is no way that
Lawt on or Fisher can read as rejecting the “worse than gross
negl i gence” cul pability requirenent of Turner. Mor eover, it is
al so beyond dispute that the facts in both Fisher and Lawton are
far nore egregious than the facts of this case.

As the last part of its analysis, the Turner Court reviewed
the facts alleged in that case. |In Turner, one enployee died
and one was seriously injured from an expl osion caused by their
enpl oyer’ s use of an ultrahazardous chem cal called TFE. The
manuf acturer of TFE had notified the enployer it was
di scontinuing the sale of TFE in United States because of the
high risk of injury associated with the use of that chem cal .
| ndeed, the enployer in Turner knew first hand of the high risk
of danger associated with TFE because the enpl oyer had
experienced three simlar explosions in less than two years

See 754 So. 2d at 684-85. The Court held that, if proven, the

16



conduct alleged in that case was at |east as disturbing as the

conduct in Connelly and Cunni ngham

Once again, accepting the facts as alleged in Turner, the
“worse than gross negligence/ cul pabl e negligence” requirenent
was net. PCR was aware of a dangerous condition, but had not
di scl osed the extent of the danger to its enployees. The
enpl oyees thus could not nmake a reasonabl e and infornmed decision

as to their actions. See Turner, 754 So. 2d at 691. The

al | eged conduct thus gave rise to a |l evel of cul pable negligence
sufficient to constitute an intentional tort. |Id.

B. There I's No Express And Direct Conflict
Bet ween The Deci sion On Revi ew And Tur ner

1. The Third District Did Not Hold That
The bjective Test For Determ ning
Whet her An Enpl oyer Committed An
Intentional Tort Requires Proof That
The Enpl oyer Conceal ed The Danger

The central prem se of Bakerman's argunent is that the
Third District injected a new el ement of conceal nent into the
Tur ner objective substantial certainty test. But that is not
what the Third District actually held.

The Third District did nothing nore than correctly apply
t he objective test as set forth in Turner. It did not create a
new elenent to this test, nor did it transformthe objective
test into a subjective test. The court sinply conducted the

sane analysis that is consistently conducted by Florida courts
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in determ ning whether the circunstances of a particlar case are
sufficient to fall within the intentional tort exception to

wor kers’ conpensation immunity--it conpared the facts of this
case with those of cases applying the Turner test.

To begin its analysis, the Third District quotes Turner’s
admonition that “[a] showi ng of “‘substantial certainty’
requires a show ng greater than ‘gross negligence []’....”
Bonbay, 891 So. 2d at 557. The court then notes:

O particular interest here, the Turner

deci sion al so points out that the cases
finding liability under the intentional tort
exception contain “a common thread of
evidence that the enpl oyer tried to cover up
t he danger, affording the enpl oyees no neans

to make a reasonabl e decision as to their
actions.” (citations omtted).

Id. The court then ends its analysis by stating “[t] hat el enent
is mssing here.” 1d.

Baker man’ s argunment m sapprehends one essential point--when
the Third District states “that elenent is mssing here,” it is
necessarily not referring to a conceal nent requirenment. Turner
does not have a conceal nent requirenent (although Turner does at
| east inply that, when there is conceal nent, there will by
definition be conduct that is worse than gross negligence). The
m ssing elenent the Third District is referring to--the

essential elenment that is expressly required by Turner--is the
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failure to establish a showi ng that the enpl oyer’s conduct rises
to a level that is worse than gross negligence.

How do we know the Third District is not referring to
conceal ment as the m ssing elenment? Because in the very next

sentence, the court identifies the two separate and distinct

reasons why the evidence presented was legally insufficient to
support liability under the intentional tort exception to
wor kers’ conpensation imunity. First, the court states, “the

dangerous condition was evident to the enpl oyee;” and second the

court states “there was no conceal nent of the danger.” Bonbay
891 So. 2d at 557. If conceal nent al one was the m ssing el enent

that the court was referring to when it said “that elenent is
m ssing,” then there would have been no need for the court to
identify two separate reasons to support the |lega
insufficiency. Mreover, the additional elenent--which shows
that the enployee had the information to nake an i nfornmed choice
with regard to his own safety--was both separate and material in
establishing the insufficiency of the enployee’ s intentional
tort claim

In short, the Third District correctly and carefully
applied Turner in every respect. The Third District duly
consi dered and explicated every factor set forth by this Court
in Turner, including the consideration and anal ysis of the |evel

of cul pability of Bonbay--an essential factor in overcom ng the
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broad i munity granted by the Wrkers’ Conpensation Act through
t he objective substantial certainty test.

2. To Overcone Wrkers’ Conpensation
| munity, An Enpl oyee Must Show Hi s
Enpl oyer Engaged In Conduct That Was
Wrse That G oss Negligence And Rose To
The Level O Cul pabl e Negligence

Under the substantial certainty test, a court nust analyze
the circunstances surroundi ng the case and determ ne whet her a
reasonabl e person woul d understand that the enployer’s conduct
was “substantially certain” to result in injury or death to the
enpl oyee. Turner, 754 So. 2d at 688. That is precisely what
this Court did in Turner, and that is precisely what the Third
District did here.

The Third District held that the evidence presented by
Bakerman did not show that Bonbay's actions were substantially
certain toresult in injury or death because there was no
evi dence that Bonbay was nore than grossly negligent. Bonbay,
891 So. 2d at 557. Specifically applying the Turner test, the
court held that the conmon thread of evidence set forth in
Turner--that the enployer tried to cover up the danger to its
enpl oyees--was missing here. 1d. The potential for injury when
using the | adder was evident to the enployee, and there was no
conceal nent of the danger. Bakerman was able to nmake an
i nformed and reasonabl e decision as to his actions. Thus,

Bonbay’ s actions did not rise to the level of culpability
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sufficient to overcone workers’ conpensation imunity, and no
claimfor an intentional tort could be sustained. 1d.

The Third District’s application of Turner is not only
consistent with that decision but it is consistent with the
nunmerous Florida s courts that have conducted sim |l ar anal yses
Florida’'s district courts that have applied the objective Turner
test have routinely analyzed the enployer’s level of culpability
by consi dering whet her the enployer informed its enpl oyees of a
potentially dangerous situation that was known by the enpl oyer,
whet her there was conceal nent, or whether there was fraud,
deceit, or sone such simlar condition. |ndeed, many of the
cases where courts have rejected the intentional tort exception
i nvol ve factual circunstances that are far nore egregi ous than
the present and far greater enployer cul pability than the
present.

For exanple, in Energency One, Inc. v. Keffer, 652 So. 2d

1233 (Fla. 1st DCA 1995), the plaintiff was badly injured while
cleaning a part of a firetruck near a live battery using a neta
pai nt brush and flanmabl e | acquer thinner. The defendant’s

enpl oyees were required to use the netal brushes to clean parts
of the trucks that they could not reach. There was evidence

t hat managenent was aware that electrical arcs had extended from

the electrical sources on the trucks to the netal brushes, and
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t hat managenent refused to obtain plastic brushes because of the

addi ti onal expense. Energency One, 652 So. 2d at 1234.

In considering whether the plaintiff’s allegations fel
within the intentional tort exception, the First District
applied the objective Turner substantial certainty test. The
First District conpared the facts of this case to Connelly and

Cunni ngham and concl uded that this case was unli ke the situation

in Connelly and Cunni ngham because the facts did not reach the

| evel of culpability alleged in Cunni ngham or set out in the

evi dence involved in Connelly. The court reasoned:

It is particularly significant that both of
t hose cases share the common thread of a
strong indication to deceive or cover up the
danger involved, so that the enpl oyees had
no way to apprise thensel ves of the dangers
i nvol ved and t hereby make a reasoned
judgnment as to their course of action. In
contrast, while in this case there is

evi dence of a dangerous work environnent,
there was no conpetent evidence to support a
view of intentional m srepresentation of the
dangers involved. Simlarly, although there
was an allegation that safety precautions
were w thheld, there was no evidence of a
concerted intentional effort to do so.

652 So. 2d at 1235.

Simlarly, in Allstates Fireproofing, Inc. v. Garcia, 876

So. 2d 1222 (Fla. 4th DCA 2004), the Fourth District held that
the intentional tort exception did not apply where an enpl oyee

was killed when a scaffold fell on top of himresulting in
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severe head injuries. The court, applying the objective Turner
test, recognized:

A substantial certainty was found in the
Turner test when the enployer allegedly knew
of previous explosions as a result of

chem cal m xtures and nevert hel ess

i nstructed enpl oyees to continue to m x

t hose specific chemicals while intentionally
conceal i ng such dangers and failing to
provi de adequate safety procedures

Id. at 1224-25. The court then conpared the circunstances of
this case to several cases in which courts have applied the
obj ective substantial certainty test and concl uded that, at
nost, the enployer’s conduct in this case anpbunted to
negl i gence.

That is to say, [defendants] did not attenpt
to conceal, or fail to warn, the decedent of
t he danger involved with the scaffolds ....

Moreover, it should have been obvious to the
decedent that there was a danger of the
scaffold tipping over and | anding on him
and that this danger was nore likely if
soneone was atop the scaffold or if the
scaffol d s path of novenent was not clean
and clear. As such, [defendant] did not
prevent the decedent from making an inforned
deci si on on whether or not to expose hinself
to the risk.

|d. at 1226.

I n Pacheco v. Florida Power & Light Co., 784 So. 2d 1159

(Fla. 3d DCA 2001), the Third District held that the defendants
were entitled to workers’ conpensation inmunity because, while

t he defendant’s derelictions were very serious and had tragi c
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consequences, they did not rise to the level of an intentiona
tort required to invoke the Turner exception. |In so holding,

the court relied upon Hol derbaumv. Itco Holding Co., 753 So. 2d

699 (Fla. 3d DCA 2000), in which that court had held that the
failure to warn of a later realized threat to kill an enpl oyee
did not give rise to an intentional tort. Pacheco, 784 So. 2d
at 1163.

In Tinoco v. Resol, Inc., 783 So. 2d 309 (Fla. 3d DCA

2001), the plaintiff’'s intentional tort action was not
sufficient to overcone inmunity because all of the enpl oyees
wer e warned about the potential danger with the nmachi nery used
inthe plaintiff’s position, and it was undi sputed that the
operating mal function was obvious to all who were working in the
vicinity of the machine, including the plaintiff. The court
hel d that the circunstances of that case at nost denonstrated
negl i gence, but that a showi ng of negligence, or even gross
negl i gence, was not enough to establish an intentional tort.
Id. at 310-11.

The |ist of cases applying this analysis goes on and on.

See, e.qg., Florida Departnent of Transportation v. Juliano, 864

So. 2d 11 (Fla. 3d DCA 2003) (holding that intentional tort
exception did not apply because, although defendant was aware of
the problem there was no evidence that defendant was cul pably

negligent); MC anahan v. State, 854 So. 2d 793 (Fla. 2d DCA
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2003) (holding that enployees injured by toxic nold in the

wor kpl ace had not stated claimfor intentional tort because,
even though enpl oyer was aware of problens with air quality, did
little to renedy the situation, and was | ess than candid with
enpl oyees about situation, circunstances gave rise to gross
negl i gence at nost which did not neet substantial certainty

test); Garrick v. Publix Super Markets, Inc., 798 So. 2d 875

(Fla. 4th DCA 2001) (holding that intentional tort exception did
not apply because, although defendant had notice of potentia
injury, defendant’s actions at nost constituted negligence and
not cul pabl e negligence).

The “conmon t hread” anong all of these decisions is an
al l egation or proof of a high degree of culpability on the part
of the defendant--a factor expressly recognized by this Court in

Turner. See 754 So. 2d at 687 n.4. The level of cul pability

required by this standard is nore than sinple negligence, or
even gross negligence. Indeed, it is commonly shown by an
el ement of deceit or msrepresentation to the enpl oyee,
preventing the enpl oyee from maki ng an i nfornmed decision. There
are no such facts present here.

Considering this factor in analyzing whether a plaintiff
has adequately alleged an intentional tort (or whether the
defendant is nore than grossly negligent) has |ong been

established in Florida’s jurisprudence, and nost certainly does
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not inject a new elenent into the “substantial certainty” test
set forth by this Court. The Third District’s application of

the Turner test was correct.

3. The Third District Correctly Concl uded
That The Intentional Tort Exception To
Wor kers’ Conpensation | mmunity Shoul d
Be Narrowl y Construed

Bakerman argues that the Third District erred in construing
the intentional tort exception “narrowy” because section
440. 015, Florida Statutes, provides that the Wrkers’
Conmpensation Act is not to be construed in favor of either the
enpl oyer or enployee. [IB 19. In so doing, Bakernman argues, the
Third District incorrectly applied this Court’s decision in

Tayl or v. School Board of Brevard County, 888 So. 2d 1 (Fl a.

2004). Bonbay respectfully disagrees.

Not only was the Third District’s decision consistent with
Tayl or, but Bakerman’s argument defies the entire purpose of the
Wor kers’ Conpensation Act. It sinply makes no sense to concl ude

t hat exceptions to application of the exclusivity provisions of

the Workers’ Conpensation Act are to be construed broadly, and
Bakerman can cite no authority for this proposition.

Florida’s Wrkers’ Conpensation Act is intended to provide
t he exclusive remedy for workers injured in the course of their
enpl oyment. As Florida courts have | ong recogni zed,

[t] he purpose of the exclusiveness of the
Wor kers’ Conpensation Act is to limt the
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liability of the contributing enployer to

t he conpensation benefits secured. In
return for accepting vicarious liability for
all work-related injuries and for
surrendering traditional defenses, the

enpl oyer is allowed to treat conpensation as
a routine cost wthout exposure to tort
litigation. Likew se, the enpl oyee
relinquishes his tort renedies for a system
of conpensation sparing himthe cost, delay,
and uncertainty of litigation.

Chorak v. Naughton, 409 So. 2d 35, 38 (Fla. 2d DCA 1981) (citing

Mul | arkey v. Fla. Feed MIls, Inc., 268 So. 2d 363 (Fla. 1972)).

Wiile imted exceptions to the broad exclusivity of the
Act exist, these exceptions should only be applied in the nost
egregi ous of circunstances. As this Court has recogni zed, these

exceptions nust be construed narrowmy. Taylor v. Sch. Bd. of

Brevard County, 888 So. 2d 1, 5 (Fla. 2004); see also Sanmara

Dev. Corp. v. Marlow, 556 So. 2d 1097, 1100 (Fla. 1990) (“[I]t

is a well-recognized rule of statutory construction that
exceptions or provisos should be narrowly and strictly
construed. ).

Even the application of the substantial certainty test at
i ssue here plainly shows that the exception is to be applied
narromy--it is only to be applied in cases of cul pable
negli gence. Indeed, when the intentional tort exception was
first recognized by this Court, it expressly warned that a

“strict reading” of the exception was necessary “because nearly

every accident, injury, and sickness occurring at the workpl ace
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results fromsoneone intentionally engaging in sone triggering

action.” Fisher, 498 So. 2d at 884; see also Kline v. Rubio,

652 So. 2d 964, 965 (Fla. 3d DCA 1995) (recogni zing that the
definition of an intentional act mnmust be strictly interpreted
because nearly every accident or injury results from sone sort
of intentional conduct). Courts routinely recognize that the
Act is to be applied liberally to preserve immunity in the face
of sonetimes egregi ous acts of enployers, as long as those acts
fall short of intentional torts or cul pable negligence. Byers

v. Ritz, 890 So. 2d 343 (Fla. 3d DCA 2004), review denied, SCO5-

120 (Fla. Jul. 27, 2005) (citations omtted).

Moreover, while in Taylor this Court construed a separate
exception to workers’ conpensation immunity--the unrel ated works
exception--this Court’s statements with respect to the
construction of exceptions to inmmunity plainly apply across the
board to all workers’ conpensation exceptions. This Court
stated: “Because the unrel ated works exception set out in

section 440.11(1) represents an exception to the broad excl usive

remedy provisions of Florida’ s Workers’ Conpensation Law, we

concl ude that under the ordinary rules of statutory construction
we nmust interpret it narromy.” 888 So. 2d at 5 (citing Samara

Dev. Corp. v. Marlow, 556 So. 2d 1097, 1100 (Fla. 1990) (“[I]t

is a well-recogni zed rule of statutory construction that
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exceptions or provisos should be narrowly and strictly
construed.”)).

To give the intentional tort exception anything other than
a narrow application would defeat the entire purpose of the
Wor kers’ Conpensation Act and the years of case | aw hol di ng that
the exception applies only in the nbost egregi ous cases. Section

440. 015, Florida Statutes, did not change that. See Kash-n-

Karry v. Johnson, 617 So. 2d 791, 793 (Fla. 1st DCA 1993)

(“[Section 440.015] represents nothing nore than a statutory
recognition of |ong-standing |legal principles enunciated by

Fl orida courts and applied in wrkers’ conpensation cases.”).

C. The Facts OF This Case Do Not Show That
Bonmbay’ s Conduct Rose To The Level O
Cul pabl e Negligence And Therefore The Facts
Were Insufficient, As A Matter O Law, To
Overcone Workers’ Conpensation | mmunity

Al nost every case construing the intentional tort exception
to workers’ conpensation i mmunity nakes one thing painstakingly
cl ear--the exception does not apply to conduct that constitutes
not hi ng nore than sinple, or even gross, negligence. A nere
probability of injury, even one known to the enployer is sinply

not enough. See e.g., Allstates Fireproofing, 876 So. 2d at

1224-25; MO anahan, 854 So. 2d 793; Pacheco, 784 So. 2d at

1163; Tinoco, 783 So. 2d at 310-11; Energency One, 652 So. 2d at

1235.
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Here, Bonbay’'s failure to replace a wobbly step-| adder,
even in the face of prior conplaints, is sinply not the sort of
intentional or crimnal conduct necessary to overcone the
statutory workers’ conpensation inmunity. As Bakernman hinsel f
candidly admtted, he m sused the | adder when he fell. The jury
found that to be the case as well, concluding that Bakerman
m sused the | adder, finding himconparatively negligent. And,
al t hough Bakerman was injured when he fell off this |adder,
Bonbay’' s enpl oyees had all used the very same wooden step-|adder

t housands of tinmes, w thout anyone ever being injured before.

In the end, the nost that can be said is that Bakerman
negligently msused his enployer’s step-|adder and Bonbay
negligently failed to replace a defective | adder. Bonbay did
not conceal any defect; in fact, Bakerman was fully aware of the
problems with this step-ladder. The evidence in this case, when
taken in the light nost favorable to Bakernman, sinply does not
meet the high threshold required to establish an intentional
tort under Turner.

D. Courts Are Oten Called On To Determ ne

Whet her The Facts OF A Particul ar Case Rise To
The Level O Gross O Cul pabl e Negligence, And

Are Routinely Asked To Decide As A Matter O
Law When Those Hi gh Standards Are Not Met

It remains only to note that the nmere fact that the jury
found that Bonbay engaged in conduct substantially certain to

cause injury does not end the inquiry. Bakerman m sperceives
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the role that the Third District played as a gate-keeper in
evaluating the facts and the law in this appeal. Bonbay argued
to the court below that, as a matter of |aw, Bonbay’ s know edge
of an allegedly defective |adder and the failure to replace it
do not rise to the |level of conduct required to find that Bonbay
commtted the equivalent of an intentional tort.
The trial court stated that:

it’s also very clear that the conmpany knew

about the condition of the | adder and know ng

that, intentionally told this person to use

the ladder. So to ne the jury question was,

was there substantial certainty that soneone

woul d be injured .
R6 604-05. But that was an incorrect statenent of the | aw
regarding the intentional tort exception to workers’
conpensation immnity. Know edge of a risk of injury m ght
denonstrate sinple negligence, but is not the “grossly carel ess
di sregard” that the | aw hol ds equivalent to an intentional tort.
Turner, 754 So. 2d at 687.

This Court explained the concept of substantial certainty

as foll ows:

[wW] here a reasonabl e nan woul d bel i eve that

a particular result was substantially

certain to follow, he will be held in the

eyes of the | aw as though he intended it.

However, the know edge and appreciation

of a risk, short of substantial certainty,
is not the equivalent of intent.

D Amario v. Ford Mdtor Co., 806 So. 2d 424, 438 (Fla. 2001)
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(rejecting argunent that driving while intoxicated is an
intentional tort)(citations omtted)(enphasis in original).

G ving every favorable inference to Bakerman, Bonbay’s
conduct in this case at nost denonstrates know edge and
appreciation of a risk. As a matter of |law, such conduct does

not rise to the level of cul pable negligence. See id.; see also

Tinoco v. Resol, 783 So. 2d 309, (Fla. 3d DCA 2001) (to succeed

in bringing a case under the intentional tort exception to
wor kers’ conpensation imunity, “a show ng of negligence, or

even gross negligence, is not enough.”); Tinones v. Excel |ndus.

of Fla., 631 So. 2d 331, 332 (Fla. 1st DCA 1994)(stating that
“[r]equiring enployees to operate unsafe nachinery is not
sufficient” to overconme workers’ conpensation imunity).

The Third District recogni zed--correctly--that courts are
and nust be the gate-keepers for assuring that workman' s
conpensation imunity is not discarded lightly. Turner nakes
clear that “substantial certainty of injury or death” requires a
showi ng worse than gross negligence. The standard nust be
equi val ent to cul pabl e negligence. Trial and appellate courts
have an obligation to review cases such as this one and reverse
a jury' s verdict when there sinply is no evidence that woul d
rise to the level of cul pabl e negligence.

An anal ogous area where trial and appellate courts are

called on to make virtually the sane anal ysis on sunmary
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judgnent and directed verdict is in the area of punitive
damages. The standard for punitive danages is simlar to the
standard for the intentional tort exception to workers’
conpensation i munity--conduct rising to the | evel of cul pable
negl i gence.

For exanple, in Winstein Design Goup v. Fielder, 884 So.

2d 990 (Fla. 4th DCA 2004), the Fourth District reversed a trial
court decision denying a directed verdict on punitive danmages,
because the appellate court concluded that the defendant’s
conduct did not anpbunt to nore than gross negligence--there was
no evidence of intentional, malicious m sconduct, undertaken
with knowl edge that injury to the plaintiff would result.

Simlarly, in Air Anbul ance Professionals, Inc. v. Thin

Air, 809 So. 2d 28 (Fla. 4th DCA 2002), the appellate court
reversed a verdict for punitive damages because there was no
evidence of an illicit schenme to put the plaintiff out of
busi ness and no evidence of fraud, malice, or any other type of
behavior that would justify punitive damages.

There are nunerous other cases fromthis and other Florida

courts that stand for that same proposition. See, e.g., CGenesis

Publi cations, Inc. v. Goss, 437 So. 2d 169 (Fla. 3d DCA 1983)

(punitive danmages were inappropriate because the record evi dence
was sufficient to sustain a finding of intentional conduct by

t he defendant but not a wanton disregard of plaintiff’'s rights);

33



White Constr. Co. v. DuPont, 455 So. 2d 1026 (Fla. 1984)

(al though evidence that brakes had not been working for sone
time, and that petitioners were aware of this fact was
sufficient to show negligence, it is not sufficient as a matter
of law to submt punitive damages to the jury; sonething nore
than gross negligence is needed to justify the inposition of

punitive damages), receded fromon other grounds, Mirphy v.

| nternati onal Robotic Sys., Inc., 766 So. 2d 1010 (Fla. 2000);

Comb Gl Co., Inc. v. OLoughlin, 466 So. 2d 1061 (Fla. 1985)

(degree of negligence necessary for punitive damages is wllful
and wanton m sconduct equivalent to crimnal manslaughter;
requi red m sconduct goes beyond gross negligence).

The point here is this: courts are required to provide a
check of jury verdicts based on synpathy or other factors where
it is clear that the evidence sinply does not anount to the kind
of cul pabl e negligence required for punitive damages or for
overcom ng workers’ conpensation inmunity. That is what the

Third District correctly did in this case.
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CONCLUSI ON

Based on the foregoing, Bonbay respectfully requests that
this Court reconsider its decision on jurisdiction, recognize
that there is no conflict with Turner, and discharge the
petition for review as inprovidently granted. Alternatively,
Bonbay requests that this Court approve the decision of the
Third District bel ow.

Respectfully subm tted,

Robert E. Biasotti, Esq.
Fl ori da Bar No. 0104272
CARLTON FI ELDS, P. A.

Post O fice Box 2861

St. Petersburg, FL 33731
Tel ephone: (727) 821-7000
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Christine R Dean

Fl ori da Bar No. 0569372
CARLTON FI ELDS, P. A
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