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STATEMENT OF THE CASE AND FACTS

Bonbay generally accepts the facts presented by Bakerman in
his petition, with one glaring exception. Bakernman clains the
jury found that Bonmbay “committed an intentional tort by
engagi ng i n conduct that was substantially certain to result in
injury or death.” Pet. Juris. Brief at 1. The decision on
revi ew does not say that.

The Third District’s decision states there was no evi dence

t hat Bonbay deliberately intended to injure Bakerman. See The

Bonbay Conpany v. Bakerman, 891 So. 2d 555, 557 (Fla. 3rd DCA

2004). Hence, the jury necessarily did not find that Bonbay
conmtted an intentional tort

The jury found two things: first, that Bonbay “engaged in
conduct substantially certain to result in injury or death.”
Id. at 556. Second, that both Bonbay and Bakerman were
negli gent - -Bakerman, thirty-three percent conparatively
negligent for his own injuries; Bonbay, conparatively negligent
for the remai ning sixty-seven percent of Bakerman’s injuries.
1d.

The Third District found that those facts--including the
finding of comparative fault--were insufficient, as a matter of

law, to allow for a jury finding that Bonbay’'s conduct was

substantially certain to cause Bakerman’s injuries.



SUMVARY OF THE ARGUMENT

There is no express and direct conflict between this case

and Turner v. PCR Inc. or Travelers Indemity Co. v. PCR Inc.

The Third D strict carefully applied, followed, and quoted from
Turner, and correctly harnonized that decision with Taylor v.

School Board of Brevard County, 888 So. 2d 1 (Fla. 2004),

narrow y construing the comon | aw exception to worker’s
conpensation inmunity at issue in this case. Because Travelers
merely follows and elucidates Turner, it does not break any new
ground and does not create any independent basis for conflict.

Simply put, Bakerman nerely disagrees with the result
reached by the Third District--a result that he admts is in
conpl ete accord with the Fourth District’s resolution of this
same issue. But, disagreenment with an outcone--by itself--does
not provide this Court jurisdiction to consider a conflict
review petition.

In all events, given the recent anmendnents to Florida's
wor kman’ s conpensation schenme, this Court should decline
Bakerman’s invitation to accept review. The |egislature
codified the intentional tort exception to worker’s conpensati on
i munity over two years ago. That statutory change has rendered
nmoot any distinction going forward between the current statute
and the common law rule that applied in this 1997 case. For

that additional reason, this Court should decline review.



ARGUMENT

THE THIRD DI STRICT' S DECI SION I N THI S CASE DOES NOT
EXPRESSLY OR DI RECTLY CONFLI CT W TH ElI THER TURNER V.
PCR, | NC. OR TRAVELERS | NDEWNI TY CO. V. PCR, | NC

The jurisdiction of this Court extends only to the
specified class of cases enunerated in article V, section 3(b)

of the Florida Constitution. Gandy v. State, 846 So. 2d 1141,

1143 (Fla. 2003). Conflict jurisdictionis limted to decisions
“that expressly and directly conflict with a decision of another
district court of appeal or of the Suprenme Court on the sane
question of law.” See Art. V, 8 3(b)(3), Fla. Const. The
conflict nust “appear within the four corners” of the decision

brought up for review See Hill v. HIll, 778 So. 2d 967 (Fl a.

2001). Absent a conflict, this Court |lacks jurisdiction to

review the district court’s deci sion. See The Florida Star v.

B.J.F., 530 So. 2d 286, 288-89 (Fla. 1988).
Here, there is no express and direct conflict between the

instant case and Turner v. PCR Inc., 754 So. 2d 683 (Fla.

2000), or Travelers Indem Co. v. PCR Inc., 889 So. 2d 779

(Fla. 2004). The Third District took care to expressly address
and harnoni ze this Court’s Turner case on the face of its
decision. The Third District expressly relied upon the Turner
case as foll ows:

of particular interest here, the Turner

deci sion al so points out that the cases
finding liability under the intentional tort




exception contain “a comon thread of

evi dence that the enployer tried to cover up
t he danger, affording the enpl oyees no neans
to make a reasonabl e decision as to their
actions.”

891 So. 2d at 557. The Third District then concl uded:

That elenment is mssing here. Here, .

t he dangerous condition was evident to the
enpl oyee and there was no conceal nent of the
danger. For that reason we concl ude that
the evidence was legally insufficient to
support liability under the intentional tort
exception to worker’s conpensation i munity.

Id. In reaching its conclusion, the district court carefully

followed this Court’s recent lead in Taylor v. School Board of

Brevard County, 888 So. 2d 1 (Fla. 2004), and narrowy construed

a simlar exception to worker’s conpensation immunity. Bakernman
conpletely ignores the Taylor case in his jurisdictional brief.
As Bakerman candi dly acknow edges, the only other district
court to directly confront this issue agrees with the Third
District. See Pet. Juris. Br. at 3 (stating that “[t]he
difficulty of this issue is denonstrated by the Third District’s
about -face on rehearing and by a Fourth District decision also
requiring concealnment.”). Thus, Bakerman is not seeking to
elimnate confusion anong the district courts; rather, he
appears to be seeking a second bite at the appl e because he
believes the Third District got it wong. But that is not the

role of this Court’s discretionary review.



In the end, the Third District got it exactly right.
Bonmbay' s clainmed failure to replace a wobbly step-| adder--even
in the face of Bakerman’s conpl aints to managenent about that
| adder--is sinply not the sort of intentional or crimnal
conduct that is required to overcone the statutory worker’s
conpensation imunity. |If an enployer’s alleged failure to
remedy a workpl ace problem (such as a wobbly | adder), by itself,
is sufficient to create a jury question on whether the
enpl oyer’s actions are objectively equivalent to an intentional
tort, then worker’s conpensation immnity is rendered conpletely
meani ngl ess.

The fact is, in this case, Bakerman injured hinself--at
| east in part--when he fell off this ladder. |In the end, the
nost that can be said is that Bonbay was al so partly at fault
when it failed to replace this defective | adder. Bonbay
certainly did not conceal any defect; in fact, it is undisputed
t hat Bakerman hinself was conpletely aware of the problens with
this step-ladder and reported those problens to nanagenent. The
evidence in this case, when taken in the |light nost favorable to
M . Bakerman, sinply does not neet the high threshold required

to establish an intentional tort under Turner.



1. TH' S COURT SHOULD NOT EXERCI SE I TS DI SCRETI ON TO
REVI EW THI S CASE

Beyond the dispositive fact that there is no express and
direct conflict (and the additional fact that the Third District
did in fact get it right), Bakerman has failed to identify a
conpelling reason why this Court should review this case. The
Florida Legislature recently codified the workman’s conpensati on
exception rule applied by the Third District in this case. The
recent anmendnent in section 440.11, Florida Statutes, to require
either a deliberate intent to injure or virtual certainty of
injury, coupled with conceal mnent of the danger fromthe
enpl oyee, nakes the | egal issue addressed by the Third D strict
noot in future cases.

I n addi tion, Bakerman's own argunents highlight why
accepting this case for review could | ead to unintended
confusion in unrelated cases. A reviewin this case would do
nothing to assist the |law of worker’s conpensation i munity,
since the statute has now changed. However, as Bakerman
suggests, a decision in this case could inadvertently lead to
uni nt ended consequences in juvenile delinquency proceedings,
anti - ki ckback | aw, products/crashwort hi ness/conparative fault
| aw, public enploynent |aw, and the |aw of sovereign imunity.
See Pet. Jur. Br. at 9. For that reason alone, this Court

shoul d decline to accept review in this case.



CONCLUSI ON

For the reasons expressed above, the Third District’s

decision in The Bonbay Conpany v. Bakerman, 891 So. 2d 555, 556

(Fla. 3rd DCA 2004), does not expressly and directly conflict

with either Turner v. PCR, Inc. or Travelers Indem Co. v. PCR

Inc. Hence, this Court should deny review.
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