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STATEMENT OF CASE AND FACTS

In addition to the facts given by Petitioner, the State
offers the followng relevant facts, sone of which have been
repeated for the sake of continuity:

FACTS:

On May 17, 2001, Petitioner was arrested for leaving the
scene of an accident involving death in violation of Florida
Statute 316.027(1)(b). (R 2). Petitioner’s arrest was based on
a sworn statenent from Sheila Asbury who, while a passenger in a
vehicle being driven by Petitioner, wtnessed Petitioner run
over sonmeone and fail to stop. (R 2).

At trial, Asbury testified that, after snoking crack
cocaine with Petitioner on the night in question, Petitioner
drove her and anot her passenger to find nore drugs. (R 57, 61).
They were traveling at approximately 45-55 mles per hour when,
Asbury testified, she saw a man |ying down on top of a bike in
the mddle of the road. (T 63, 110). Asbury knew they were

going to hit the man so she quickly turned and covered her face

and then heard “a loud dragging like metal...it was dragging
bad.” (T 67). Asbury described the accident as “real noisy.”
(T 109). Asbury also testified that Petitioner never braked

after the initial inmpact. (T 67).

Sergeant Anthony Sapp (Sgt. Sapp), a traffic homcide



investigator for the Florida H ghway Patrol with seven years
experience, then testified. (T 218). Sgt. Sapp stated that
upon arriving at the scene he found a body that “had obviously
been run over by a vehicle.” (T 228). Fromhis investigation
Sgt. Sapp determ ned that the victim had been hit by a vehicle
and “drug down the road for a bit and was dead.” (T 229-230).
Sgt. Sapp determ ned that the victimwas dragged by Petitioner’s
truck for over 140 feet after the initial inpact. (T 242). The
victims shoes <cane off while he was rolling wunderneath
Petitioner’s truck. (T 251-252). Sgt. Sapp testified that the
victimis injuries were “standard wth basically being drug
underneath a vehicle or sliding on sone asphalt.” (T 253).
Richard Earl Davis, Jr. (Trooper Davis), a state trooper
with the traffic homcide division of the Florida H ghway
Patrol, then testified. (T 376). During his investigation
Trooper Davis was given perm ssion by Petitioner to inspect his
truck. (T 386). Trooper Davis was told by his superiors that
there would not be any damage to the front of the truck involved
in the accident (headlights, grill); the evidence, if any, would
be underneath the truck. (T 387). When Trooper Davis | ooked
under Petitioner’s truck, he found a piece of blue jean fabric
and a billfold wallet stuck in the truck’s frame. (T 387-388).

Sgt. Sapp had earlier testified that the victimhad been wearing



denim and that the denim recovered from Petitioner’s truck
mat ched the denim m ssing fromthe victims pants. (T 254-255).
The wal |l et belonged to the victimand identified himas 52 year-
old Bernell Wlliams. (T 392).

Dr. Terrance Steiner (Dr. Steiner), a board certified
pat hol ogi st appointed by the governor to serve as the nedical
exam ner for St. Johns, Putnam and Flagler counties, was the
State’s expert wtness. (T 338-340, 342). Dr. Steiner
testified that the victim had |acerations of the head, neck and
face, bruises and abrasions on the [ower chest, skin rubbed off
from|large areas of his arns and fromhis | ower back to the top
of his shoulders, torn scalp, crushing injuries to his entire
chest and right side of his abdonen, a broken right pelvis,
every rib broken in nmultiple places and on both sides, a crushed
and torn liver, a crushed and torn heart, extensive |ung
injuries, a broken back, a broken neck, and a crushed skull wth
extensive injuries to the brain. (T 354-358).

Dr. Steiner testified that the victimwas not standi ng when
he was struck and that his injuries were consistent with being
struck and overrun with a vehicle based on the extensive tearing
of the victimis clothes, the rolling of the body underneath
Petitioner’s truck and the tire markings on the victims body.

(T 262-263). When asked within a reasonabl e degree of nedica



certainty how the victim died, Dr. Steiner stated that the
victim died because he was “struck and overrun by a vehicle.”
(T 357). When asked if a second vehicle mght have caused the
victimis injuries, Dr. Steiner replied in the negative and
stated that the victims death was instantaneous. (T 360). Dr.
Stei ner defined instantaneous as neaning “a second or two.” (T
358) .

The jury found Petitioner guilty of failure to stop at an
accident scene resulting in death as charged in the information.
(T 693). At the sentencing hearing on July 26, 2002, the State
added 120 victim injury points to Petitioner’s scoresheet.
(Supp. Vol. I, 335-337). The State argued that the case of My
v. State, which authorized the assessnent of victim injury
points for the crine of l|eaving the scene of an accident
i nvol ving death, was controlling in Petitioner’s case. May V.
State, 747 So. 2d 459 (Fla. 4th DCA 1999). (Supp. Vol. |, 335).
Petitioner argued that May was factually distinguishable because
the nedical examner testified that the victims death was
caused by a conbination of the inpact and the dragging. (Supp.
Vol. I, 339). The trial court agreed with the State’ s position
that the victims death was the result of Petitioner’s |eaving
the scene and added the 120 victiminjury points to Petitioner’s

scor esheet. (Supp. Vol. 1, 346, 360). The trial court then



hel d:

| am departing the guidelines dowward. [|'m
not giving himeight years. | find that the
accident was nearly unavoidable, but | do

think though that this accident, while

nmerely unavoidable, was the flip side of a

DU mansl aughter. M. Sinms had to | eave the

scene because he knew he would be charged

wi th another second-degree felony, and that

bei ng DU nmansl aughter.
(Supp. Vol. 1, 361). The trial court sentenced Petitioner to
five years in the Departnent of Corrections to be followed by
five years of probation. (Supp. Vol. |, 361).
CASE

Petitioner appealed, and his judgnment and sentence were

affirmed by the Fifth District Court of Appeal. The opinion of
the Fifth District Court of Appeal was issued on March 5, 2004.

Sins v. State, 869 So. 2d 45 (Fla. 5th DCA 2004). Mandat e

issued on April 26, 2004, after the appellate court denied the
def ense’ s not i on for reheari ng or clarification or
certification. Alnost a year later, on February 25, 2005,
Petitioner filed a pro se pleading he entitled “Petition to
I nvoke All Wits Jurisdiction.” (Petition). This Court entered
an order sua sponte treating the Petition as a notice to invoke
di scretionary jurisdiction and dismssing the notice as being

untinely fil ed.



Petitioner filed a notion for reinstatenent, and on
Sept enber 29, 2005, this Court ordered appellate counsel for
Petitioner and counsel for the State to file responses, and both
sides conplied. Additionally, Petitioner filed a reply to those
responses. (Reply).

In Petitioner’s Reply, he included a letter (he refers to
letter as Exhibit A) he received from counsel which stated that
Petitioner already had the opinion fromthe appellate court and
t hat counsel now had the mandate fromthe appellate court. This

letter was dated May 4, 2004, which was only a few days after

mandate was issued. Exhibit B attached to Petitioner’'s Reply
was the mail log from prison which showed Petitioner receiving
mail on May 7, 2004, from counsel. Petitioner waited until

February 25, 2005, to file the notice to invoke jurisdiction.

On Decenber 19, 2005, this Court granted Petitioner’s
Mot i on for Rei nst at enent ordering each si de to file
jurisdictional briefs. On May 10, 2006, this Court entered an
order accepting jurisdiction and appointing counsel to represent

Petitioner for preparation of the merits briefs.



SUVWARY OF ARGUMENT

The issue before this Court is whether victiminjury points
may be assessed for the offense of I|eaving the scene of an
accident. Gven the |anguage of the applicable statute and rule
of crimnal procedure, it is the position of the State when a

proper causal connection is shown factually such points nmay be

assessed.



ARGUMENT

PO NT OF LAW

VWHETHER VICTIM | NJURY PO NTS NAY
BE ASSESSED FOR THE OFFENSE OF
LEAVI NG THE SCENE OF AN ACCI DENT.
Before addressing the nerits of Petitioner’s argunent, the
State respectfully will assert that this Court does not have

jurisdiction. The opinion of the Fifth District Court of Appeal

was i ssued on March 5, 2004. Sins v. State, 869 So. 2d 45 (Fl a.

5th DCA 2004). Mandate issued on April 26, 2004, after the
appel late court denied the defense’s notion for rehearing or
clarification or certification. Attached to one of Petitioner’s
pl eadings filed with this Court was a letter from the attorney
who represented Petitioner in the Fifth District Court of Appeal
(Fifth District) — Thomas E. Cushman. The letter was sent to
Petitioner on May 4, 2004, and begins with “I know that you have
received the Opinion of the 5" DCA” Cushman continued by
informng Petitioner that he did not believe there was express
and direct conflict and that he would be filing a notion to
mtigate wth the trial court. (Exhibit B attached to
Petitioner’s Reply was the mail log from prison which showed
Petitioner received mail on May 7, 2004, from counsel.)

So, despite this notice, Petitioner waited al nost 10 nonths

later until February 25, 2005, to file a pro se pleading



entitled Petition to Invoke Al Wits Jurisdiction. Fl ori da
Rul e of Appellate Procedure 9.120 requires a Notice to Invoke
Discretionary Jurisdiction to be filed within 30 days of
rendition of the order to be revi ewed.

Qoviously, Petitioner failed tinely to file any type of
petition, and it is the position of the State that he has failed
to nmeet his burden of showing entitlement to any equitable
tol ling. Hs stated reason presented to this Court for the
del ay was that he did not have the opinion of the Fifth District
and that he did not have his transcripts. Attorney Cushman
filed a response in which he detailed that he had forwarded the
record on appeal to Petitioner in prison and that such was
received by the prison on June 12, 2004. As to the court
opinion, the letter provided by Petitioner hinself shows that at
the very least he was aware of its existence on My 7, 2004,
even if he wants to claim he never got the copy referenced by
counsel. Again, it is the position of the State that this Court
should find that such facts should be found to fail to satisfy
the requirenents to invoke jurisdiction.

Turning to the nerits of Petitioner’s claim Petitioner
submits the trial court inproperly assessed 120 victim injury
points to Petitioner’s sentencing qguidelines scoresheet.

Section 921.0021(7)(a), Florida Statutes, defines victiminjury



as.

The physical injury or death suffered by a
person as a direct result of the primry
offense, or any additional offense, for
which an offender is convicted and which is
pending before the court for sentencing at
the tinme of the primary offense.

Additionally, Florida Rule of Crimnal Procedure 3.701(d)(7),
provi des that:

Victim injury shall be scored for each
victim physically injured during a crimnal
epi sode or transaction, and for each count
resulting in such injury whether there are
one or nore victins.

Furthernore, the opinion of the Fifth District Court of Appea
referenced the points made in the commttee conments foll ow ng
t he Rul e:

The commttee's comments following the rule
reflect the intention of the committee that
points for victim injury be added for each
victiminjured during a crimnal transaction
or episode. The injury need not be an
el ement of the crime for which the defendant
is convicted, but is limted to physica
injury. Wen the rule was adopted, the
Suprene Court reiterated that:

The conm ssion recomends that victiminjury
be scored whether or not it is an elenent of
the crinme, if, in fact, injury occurred
during the offense which led to the
conviction. W see nerit in scoring physica

injury if a defendant physically injures the
victimof the offense during the course of a
crimnal episode, regardless of whether the
injury is an elenment of the crine, but do
not believe it wise to extend the definition
of injury to include psychic I njury.

10



Florida Rules of Crimnal Procedure Re

Sentencing @Quidelines (Rules 3.701 and

3.988), 509 So. 2d 1088, 1089 (Fla. 1987).
Sins, at 46; (enphasis added).

As review of Rule 3.701 shows, victim injury points for
each victim injury occurring during the “crimnal episode or
transaction” should be assessed. Although not an el enment of the
convicted offense, the injury in this case - death - occurred
during the crimnal episode or transaction of Petitioner |eaving
the scene of the accident. Therefore, victiminjury points were
properly assessed.

Petitioner submts that the instant case is in conflict

with the decisions of Geary v. State, 675 So. 2d 625 (Fla. 2d

DCA 1996) and Rodriguez v. State, 684 So. 2d 864 (Fla. 2d DCA

1996). Review of those cases shows no conflict with the instant
case.® Rodriguez contains no reasoning and sinply notes that in
Ceary, it had held that it was error to assess death points in a
case where there was no evidence of the defendant’s |eaving the

scene of the accident. In Geary, the district court found that

YInterestingly, Petitioner appears to concede that victiminjury
points can be assessed for the offense of |eaving the scene of
an accident (other than the Apprendi claimwhich the State wl|
address below), and wth the concession, the argunent by
Petitioner is that of disputing whether the facts support the
trial court’s determ nation. Petitioner submts that the
instant case is nmore simlar to Geary and Rodriguezthan it is to

11



there were no facts showing that |eaving the scene caused the
victims injury. 1d. at 626.

The State agrees there has to be sonme connection between
the offense and the injury; however, it is the position of the
State that such was shown in the instant case. Much like in

this Court’s case of Schuette v. State, 822 So. 2d 1275 (Fla

2002), which dealt with causation and the proper inposition of
restitution, there nust be a nexus between the offense and the
injury, and there was in this case. The Fifth District was
aware of the decisions in Geary and Rodriguez, but it found them
to be distinguishable. In those cases there were no facts
showi ng a causal connection; whereas, in the instant case there
was evidence supporting the inposition of the victim injury
poi nt s.

Assum ng that points can be assessed, the proper standard
of review is whether Petitioner has shown an abuse of

di scretion. Jones v. State, 826 So. 2d 1100 (Fla. 5th DCA 2002)

(citing Ely v. State, 719 So. 2d 11 (Fla. 2nd DCA 1998). An

abuse of discretion occurs “only where no reasonable man woul d

take the view adopted by the trial court.” Nolte v. State, 726

So. 2d 307, 309 (Fla. 2nd DCA 1998).

May v. State, 747 So. 2d 459 (Fla. 4th DCA 1999), is a

Mays . However, the State wuld assert that such a claim

12



case which helps highlight why wvictim injury points can be
properly assessed when the facts support such inposition. In
May, the Fourth District Court of Appeal upheld the assessnent

of victiminjury points for the failure to stop at an accident

scene involving death. The May court held that section
921.0011(7)(a), Florida Statutues, the statute defining victim
injury points, “requires that the crime be a cause of death, not

necessarily the cause of death.” 1d. at 461. The trial court

in the instant case reviewed May prior to determning that it

was controlling in Petitioner’s case. (Supp. Vol. |, 330).

In May, the nedical examner testified that the victinms
death was the result of “the initial inpact and those [injuries]
resulting from dragging the victim 500 feet...” Id. at 460
The May court went on to hold that the dragging was “a direct
cause of death — conbined, of course, with the inpact.” 1d. at
461.

In this case, the nedical examner testified that the
victims death was a result of being “struck and overrun by a
vehicle.” (T 357). The overrunning by Petitioner’s truck
caused the victimto be dragged for over 140 feet.

Simlarly, the injuries to the victimin the My case are

al nrost identical to the victims injuries in the case at bar.

precisely illustrates why this is sinply a factual dispute.

13



In May, the victimhad:

henorrhagi ng from his chest cavity from both

si des. He had a fracture of his right
collar bone. Hs lungs were injured
internally. He had a |aceration of the |eft
| ung. He had a fracture of the sternum..
He had fractures of the ribs on the left.
He had blood in his abdonen. He had a
| aceration of his diaphragm H s stonmach

was | acerated. His nesentery, his pancreas,
his intestines were also injured and [were]
practically hanging out of [his body]. H's
liver was |lacerated on the right. Hi s
spl een was | acerat ed. The left kidney was
| acerated. His pelvic organs, his prostrate
and his bl adder were injured.

May, supra at 460.

In the case sub judice, the victimsuffered:

| acerations of the head, neck and face,
brui ses and abrasions on the |ower chest,
skin rubbed off froml|arge areas of his arns
and from his |lower back to the top of his
shoul ders, torn scalp, crushing injuries to
his entire chest and right side of his
abdonmen, a broken right pelvis, every rib
broken in nultiple places and on both sides,
a crushed and torn liver, a crushed and torn
heart, extensive lung injuries, a broken
back, a broken neck, and a crushed skull
Wi th extensive injuries to the brain.

(T 354-358).

Addi tional support for the nedical examner’s conclusion
that the inpact and overrun killed the victimwas the fact that
the victimwas laying down in the mddl e of the road when he was
hit and dragged by Petitioner’s truck. This fact was testified

to by Sheila Asbury, Sgt. Sapp and Dr. Steiner. If, as the

14



medi cal exam ner testified, the victim died within one to two
seconds after the initial inpact, it is easy to see that he was
alive as he tunbled underneath and was dragged by Petitioner’s
truck traveling at approxi mately 45-55 mles per hour. This was
further buttressed by Sgt. Sapp’'s testinony that, after seven
years of traffic homicide investigation, the victims injuries
appeared to be “standard with basically being drug underneath a
vehicle or sliding on sonme asphalt.” (T 253).

Al'l that GCeary and Rodriguez stand for is the proposition

that victiminjury points should not be assessed if there are no

facts to support their inposition. In those two cases, there
was no evidence showing a nexus; in the instant case, as in
Mays, the evidence did show such a connection. If this Court

should find that Geary and Rodriguez essentially elimnate as a
matter of law the inposition of injury points for the offense of
| eaving the scene of an accident, then there is conflict. It is
the State’s position that such a holding is contrary to the
intent of the Legislature as set out in its definition of the
statute and contrary to the definition of victiminjury provided
in the rules of procedure. In fact, the |anguage of the
applicable rule provides as noted above, that wvictim injury
points should be assessed when an “injury occurred during the

offense which led to the conviction” regardless of whether an

15



el ement of the offense. Such is what the trial court properly
did in the instant case, and there has been no showi ng of abuse
of discretion.

The | ast ar gunent presented by Petitioner is that
inposition of victiminjury points in the instant case violates

Petitioner’s Sixth Amendnent rights as recognized in Apprendi v.

New Jersey, 530 U S. 466 (2000), Blakely v. Washington, 542 U S

296 (2004), and United States v. Booker, 543 U S. 220 (2005).

First, the State would note that Apprendi was decided in 2000,
and Petitioner has never presented this claim to either the
trial court or to the Fifth District. This Court has clearly
hel d that Apprendi does not apply retroactively, and it is the
position of the State that such a claimcan not be presented for

the first tinme to this Court. See Hughes v. State, 901 So. 2d

837 (Fla. 2005) (This Court does a detailed analysis of Apprendi
finding that it should not be applied retroactively and notes
that all States and all federal circuit courts but one have so
found.)

As to the related claimthat his sentence violates Bl akely,
this argunment, too, was never presented to either of the |ower

courts and should be found to be wai ved. Luton v. State, 2000

Fla. App. Lexis 13291 (Fla. 3d DCA Aug. 9, 2006) (The Third

District held that even when case was decided after the

16



sentencing hearing the defendant needed to request a jury trial
on sentencing or object to the trial judge sitting as the trier
of fact prior to the sentencing hearing in order to preserve the
i ssue for appeal).

Additionally, in this instant case the jury did find
Petitioner guilty of conmmtting a crash involving death. To be
guilty of this offense, the jury had to find there was a death;
therefore, there has been the necessary jury determ nation. See

Plumer v. State, 31 Fla. L. Wekly D 1807 (Fla. 1st DCA July 3,

2006); Flemng v. State, 31 Fla. L. Wekly D 1112 (Fla. 1st DCA

April 26, 2006).

Lastly, the State would subnit that if this Court finds the
scoresheet was inproperly cal cul ated that such error is now noot
given that Petitioner has already served the incarceration
portion of his sentence. He was given a downward departure
sentence of five years state prison by the trial court and had
served that time already. He is currently serving the
consecutive probation which is unaffected by any scoresheet

error.

17



CONCLUSI ON

Based on the argunments and authorities presented above, the

State respectfully prays

this

Honor abl e Court affirm the

decision of the Fifth District Court of Appeal.
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