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PRELI M NARY STATEMENT

Gene Robert Sins, a defendant and appel |l ant bel ow and
Petitioner here, wll be referred to as M. Sins or the Petitioner.
The State of Florida, the appell ee bel ow and Respondent here, w ||
be referred to as the State.

Citations to the transcript fromthe trial court will be
referred to as “R” with the appropriate vol unme nunber(s) and
page(s). Citations to the direct record on appeal will be
i ndi cated parenthetically as “ROA.” wth the appropriate page(s)

STATEMENT OF THE CASE AND FACTS

In the early norning hours of May 13, 2001, Ber nel
WIllians was accidentally hit by a small truck and killed. M.
WIllianms had been lying in the mddle of the road. (R Vol. 5,
324). At the tine of the accident, M. WIIlianms was wearing dark
clothing and apparently did not carry a light with him (ld. at
350). At the tinme of his autopsy, M. WIllians’ bl ood al cohol
| evel was .196; nore than twice the legal limt to drive a vehicle.
(1d. at 348).

On May 30, 2001, Petitioner CGene Sins was charged by
information for “Failure to Stop at an Acci dent Scene Resulting in
Death” in violation of Florida Statute section 316.027(1)(b)(2001).
(R Vol. 1, 4). Ajury trial was held before the Honorabl e John
Al exander, Judge for the Crcuit Court for St. Johns County. (R

Vol . 4, 21).



At the trial, M. Sheila Manucy Asbury testified that M.
Sims was driving the vehicle that struck M. Wllianms. (R Vol. 4,
62). She said that after M. Sins struck M. WIllians, M. Sins
exclaimed “Oh ny God. | didn’t nean to hit him | wouldn’t have
hit anybody.” (l1d. at 68). M. Asbury testified that if M. Sins
had not hit M. WIIlianms, he would have killed the passengers in
the truck because “if [M. Sins] had to swerve to the left, he
woul d have hit the guardrail; if he had swerved to the right, he
woul d have hit the guardrail.” (1d. at 66, 69).

Ser geant Ant hony Sapp, a traffic hom cide investigator
for the Florida H ghway Patrol, testified as a |lay w tness about
his i npressions of what he found when he arrived at the scene of
the accident. (R Vol. 5, 218). He testified that he found a body
t hat had been “run over by a vehicle.” (ld.). He also testified
that it |ooked like the victimwas “drug down the road for a bit
and was dead.” (1d. at 229-30).

The nedical exam ner, Dr. Terrance Steiner, was the only
Wi tness offered as or accepted by the trial court as an expert. He
was accepted as an expert in the field of forensic pathology. (ld.
at 342). Dr. Steiner testified about how and when the victimdied.
(ld. at 357-58). He testified that M. WIIlianms died
“i nst ant aneously, neani ng sudden to, you know, a second or two.”
(ld. at 358). M. WlIllianms inmmediately “lost his heart”, lost his

| ungs so he could not breathe, severed his spinal cord breaking his



neck, and had a crushing injury to his brain. (ld.). Dr. Steiner
stated M. WIllianms’ nultiple serious injuries led to “instant
death.” (1d.). Dr. Steiner also stated “his death was
i nstantaneous fromthese injuries” which were consistent with being
“struck and overrun” by a car. (ld. at 357). H's was the only
expert testinony or evidence about the tinme and cause of death.

M. Sinms was convicted of violating Florida Statute
section 316.027(1)(b) (2001). (R Vol. 7, 693; R Vol. 8, 379).
There were no findings of fact by the jury indicating the victinms
injury was a result of the conviction, (ld.), nor were there any
instructions fromthe court requiring themto do so. (R Vol. 7,
667- 83) .

At sentencing, the State argued that victiminjury points
shoul d be applied to M. Sins’ sentence. (R Vol. 3, 335). M.
Si ms obj ected because no injury was inflicted to M. WIllians as a
result of the M. Sins |eaving the scene rather than remaining at
t he scene of the accident. (l1d.). Although the uncontroverted
testi nony supports that the victimdied instantaneously and the
trial court found the accident to be “nearly unavoi dable”, the
trial court still applied victiminjury points in M. Sins’ case.
(1d. at 360, 363).

Using the Rule 3.992(a) Crimnal Punishnment Code
scoresheet, M. Sins’ original score was 36 points. (R Vol. 8,

377). Using the sentence conputation fromthe scoresheet, M.



Sims’ original sentence would have been six nonths.?! (See R Vol.
8, 378). This is a non-state prison sanction. (ld.). Instead,
the trial court added 120 victiminjury points to the scoresheet
thus increasing M. Sins’ score from36 points to 156 points. (ld.
at 377). This dramatically increased M. Sins’ sentence fromsix
mont hs® to 96 nonths, or eight years, wth a maxi mum sentence of 15
years. (ld. at 378). The trial court departed downward from an
ei ght year prison sentence to five years in prison with five years
of probation noting that the accident was “nearly unavoi dable.”
(1d.; Vol. 3, 360-61).

On appeal to the Fifth District Court of Appeals, M.
Sinms argued that the trial court inproperly applied victiminjury
points to his case. (ROA, A). He argued that such points are
i nproperly applied when there is no evidence the victins death was
caused by or was a direct result of his |eaving the scene of an
accident. (ld.). Although M. Sins argued there was cl ear and
uncontroverted testinony that the victimdied instantaneously from
the initial inpact of the vehicle, the Fifth District Court of

Appeal s rejected M. Sins’ argunments. (ROA, 20).

'Notably, the trial court granted M. Sins 295 days credit
for tinme incarcerated prior to the inposition of the
sentence. (R Vol. 3, 361). Thus, M. Sins would have
received tine served if the trial court had not assessed
the 120 victiminjury points.

>The Fifth Crcuit Court of Appeals noted in its opinion
that the pre-sentence investigation reflected a m ni mum
sentence of eight nonths incarceration. (ROA 15).



The Fifth District Court of Appeals delivered its opinion
on March 5, 2005. (ROA, 13). The majority held that the inposition
of victiminjury points was within the discretion of the trial
court, that there was substantial conpetent evidence that the

victimwas dragged, and, relying on May v. State, 747 So.2d 459

(Fla. 4th DCA 1999), that such evidence created a sufficient causal
connection between the | eaving of the accident scene and the death
to justify inposing victiminjury points. (ROA 17-18).

The dissent wote that the trial judge inproperly
assessed victiminjury points. (ROA 21). The dissent stated that
the applicable statutory scheme required a “cause and effect
rel ati onshi p” between the crine for which M. Sinms was sentenced
and the injuries or death for which the points were being assessed.
(ROA, 23-24). Since the testinony indicated the victimdied on
i npact, there was no “nexus or connection” between M. Sins |eaving
the scene and the victims death. (ROA 23).

M. Sins tinely filed a Motion for Rehearing on March 17,
2004. (RQOA, 26-28). The notion was denied on April 7, 2004.

(ROA, 29). The Fifth District Court of Appeals issued a Mandate on
April 26, 2004. (ROA, 30).

M. Sins filed a pro se Petition to Invoke AIl Wits
Jurisdiction on March 1, 2005, requesting this Court review the
Fifth District Court of Appeals’ ruling in his case. (ROA, 31-72).

This Court treated M. Sins’ Petition as a notice to invoke



discretionary jurisdiction and denied it as untinely filed. M.
Sinms filed a Motion for Reinstatenment on August 29, 2005. This
Court granted M. Sins’ Motion for Reinstatenent on Decenber 19,
2005, and ordered initial and answer briefs on jurisdiction. This
Court accepted jurisdiction on May 10, 2006. (ROA, 73-74). The
Petitioner’s Brief on the Merits foll ows.

STANDARD COF REVI EW

The issue of whether victiminjury points were avail abl e
for application to this case is a pure question of law. Therefore,

the standard of reviewis de novo. Mdore v. State, 882 So.2d 977,

980 (Fla. 2004).

SUWARY OF THE ARGUMENT

The Fifth District Court of Appeals opinionin Sins v. State,

869 So.2d 45 (Fla. 5th DCA 2004), is in conflict with the Second

District Court of Appeals decisions in Geary v. Florida, 675 So.2d

625 (Fla. 2d DCA 1996) and Rodriguez v. Florida, 684 So.2d 1275

(Fla. 2d DCA 1996). There is no evidence to support the trial
court’s holding that the victimdied as a result of Petitioner’s

| eaving the scene of the accident and subsequent assessnent of
victiminjury points. The Fifth District Court of Appeals used the
wrong standard of review and, in so doing, affirned the assessnent
of victiminjury points where there is no evidence that the victim
died as a result of the Petitioner’s |eaving the scene of the

accident. This result is in conflict with the Second D strict



Court of Appeals’ decisions in which the court declines to assess
victiminjury points where there is no evidence that the victinis
death was the direct result of the defendant’s | eaving the scene of
t he acci dent.

The conflict between the Fifth District Court of Appeals is
further conpounded by the Fifth District Court of Appeals m splaced

reliance on and application of May v. State, 747 So.2d 977. The

Fifth District Court of Appeals relied on May to support its
hol ding that victiminjury points should be assessed in the instant
case. However, the May case is factually distinguishable fromthe
i nstant case.

Finally, the trial court violated Petitioner’s Sixth

Amendnent rights, as articulated in Apprendi v. New Jersey, 530

U S. 466 (2000); United States v. Booker, 543 U. S. 220 (2005); and

Bl akely v. Washi ngton, 542 US 296 (2004), by adding victiminjury

points in the absence of a jury finding that M. Sins had, in fact,
caused the victims death during the comm ssion of the crine for
whi ch he was convi ct ed.

ARGUVENT

The Fifth DCA opinion in Sins v. State, 869 So.2d 45, is in

direct conflict with the Second DCA opinions in CGeary v. Florida

675 So.2d 625, and Rodriguez v. Florida, 684 So.2d 864. Therefore,

this Court has jurisdiction to hear the instant case.



In Sins, M. Sins was convicted of |eaving the scene of an
accident resulting in death. (R Vol. 7, 693). Florida Statute
section 316.027(1)(b)(2001) provided:

The driver of any vehicle involved in a crash resulting in
the death of any person nust immediately stop the vehicle
at the scene of the crash, or as close thereto as
possi bl e, and nust remain at the scene of the crash until
he or she has fulfilled the requirements of s. 316.062.°3
At sentencing, the trial court assessed victiminjury
points for the offense of |eaving the scene of an acci dent
resulting in death. (R Vol. 8, 360, 363). The applicable victim
injury statute, Florida Statute section 921.0021(7)(a)(2001)
defined “victiminjury” as:
[ T] he physical injury or death suffered by a person as a
direct result of the primary offense.which is pending
before the court for sentencing at the time of the primary
of fense. (enphasis added).

The Florida Rules of Crimnal Procedure al so provided
gui dance on how to assess victiminjury points. Rule
3.701(d)(7)(2001), Florida Rules of Crimnal Procedure, provided
t hat :

Victiminjury shall be scored for each victimphysically
injured during a crimnal episode or transaction, and for

® Florida Statute section 316.062(2001) provided, in
pertinent part, that the driver of any vehicle involved in
a crash resulting in death of any person shall give his
nanme, address, and the registration nunber of the vehicle
he is driving to any person injured in the crash and shal
give such information to any police officer at the scene of
the crash or who is investigating the crash and shal

render to any person injured in the crash reasonabl e
assi st ance.



each count resulting in such injury whether there are one
or nore victins. (enphasis added).

Addi tionally, when this rule was adopted, this Court reiterated
t hat :

The comm ssion recomrends that victiminjury be scored
whet her or not it is an element of the crine, if, in fact,
injury occurred during the offense which led to the
conviction. W see nerit in scoring physical injury if a
def endant physically injures the victimof the offense
during the course of the crimnal episode, regardless of
whet her the injury is an elenment of the crinme. (enphasis
added) .

Florida Rules of Crimnal Procedure Re Sentencing CGuidelines (Rules

3.701 and 3.988), 509 So.2d 1088, 1089 (Fla. 1987).

On appeal, M. Sins argued the trial court inproperly
applied victiminjury points because the victims death was not the
“direct result” of M. Sins’ |eaving the scene of the accident.
(ROA, A). The Fifth District Court of Appeals, in a 2-1 decision,
affirmed the application of victiminjury points to M. Sins’ case,
stating that “there was a sufficient causal connection between the
| eaving of the accident scene and the death to justify the
i mposition of victiminjury points.” (ROA 18). Judge Sharp’s
di ssent noted that there was no testinony in the case suggesting
that the victims death was the direct result of M. Sinms |eaving
the scene. (ROA, 23). In fact, the undisputed expert testinony
and evi dence support the conclusions that the victimdied instantly
upon inpact and M. Sinms’ unlawful departure fromthe scene of the

acci dent had no connection with the death. (1d.; R Vol. 5, 357-



58). The dissent also noted the trial court’s comment that the
Sinms case was the “flip side of a DU /mansl aughter” even though
there is no evidence in the record to support such a comment.
(ROA, 24).

A. The Fifth District Court of Appeals Decision

in “Sins” Conflicts with Second District
Court of Appeals’ Decisions in “Ceary” and
“Rodri guez”.

The standard of review utilized by the Fifth District Court
of Appeal s shoul d have been de novo review. The trial court
applied victiminjury points in the absence of proof of causation
bet ween the death and the conviction which is a |egal error, not a
factual determ nation. Instead, the district court applied abuse
of discretion review. (ROA, 15). Although the trial court has the
di scretion to assess victiminjury points when applicable, this is
a case in which victiminjury points should not have even been
available to the trial court judge for assessnent. Had there been
evidence or a jury finding that the victims death was the direct
result of M. Sinms |eaving the scene, then the trial court m ght
have had the discretion to determ ne whether it should assess zero
to 120 victiminjury points.* However, as in the instant case,

where there is uncontroverted evidence that the victims death was

“instantaneous” (R Vol. 5, 357-58), victiminjury points are not

“Petitioner does not concede that evidence alone, without a
jury finding, would support the inposition of victiminjury
points. See infra, Section C

10



even applicable. 1In such circunstances, a trial court does not
have the discretion to assess any points, whether it is zero points
or 120 points.

The Fifth District Court of Appeals should have applied a
de novo standard of review rather than the abuse of discretion
standard of review. Had it done so, it would have determ ned that
there was no evidence in the Sins case to support the application
of victiminjury points and, thus, the trial court’s assessnent of
120 victiminjury points pursuant to Florida Statute section
3.701(d)(7)(2001) was a legal error.

In making its decision, the Fifth District Court of Appeals
decision relied upon testinony froma hom cide investigator that
the victimlooked like he was “hit by sonme type of vehicle and drug
down the road a bit” (R Vol. 5, 229-30). This testinony is
irrelevant to the question of whether the victimdied on inpact
wth M. Sinms’ vehicle and did not constitute a factual finding by
t he court.

However, what is relevant and what should be controlling is
t he undi sputed testinony of the medical exam ner. The trial court
accepted Dr. Steiner as an expert in the field of forensic
pat hol ogy. (1d. at 342). Dr. Steiner offered expert testinony
regarding the victims autopsy, including howthe victimdied. (ld.
at 357-58). The nedi cal exam ner gave uncontroverted testinony that

the death was “instantaneous.” (1d.). There is no evidence that

11



the death occurred during the crimnal episode of |eaving the scene
as required by Florida Rule of Crimnal Procedure
3.701(d)(7)(2001), nor is there evidence that the victinis death
was the direct result of the crinme of |eaving the scene of the
accident as required by Florida Statute section
921.0021(7) (a) (2001) .

The Second District Court of Appeals has decided factually
simlar cases where there is no evidence that the victinmis death
was the direct result of the defendants’ |eaving the scene of the
accident. The Second District Court of Appeals canme to a
conpletely different conclusion than the magjority in the Sins case
and has held that victiminjury points should not be applied where
there is no evidence that the victinms death is the result of the
defendant’ s | eaving the scene of an acci dent

In Geary, 675 So.2d 625, the defendant was convicted of
second degree grand theft and | eaving the scene of an accident with
injury. 1d. at 625. The trial court assessed victiminjury points
for the offense of |eaving the scene of an accident with injury.
Id. at 626. On appeal, the defendant argued that the trial court
i nproperly applied victiminjury points because the victiminjury
was not the result of |eaving the scene of an accident with injury.
Id. The defendant argued that there was no nexus between the

crinmes he was convicted of and the victims injury. 1d. The

12



Second Court of Appeals reversed the trial court’s application of
victiminjury points.

The court held that victiminjury points could only be
applied if the victinms injury was the direct result of the crine.
Id. The fact that the victims injury occurred before the
defendant conmitted the crinme of |eaving the scene of an acci dent
with injury, and had the defendant remai ned at the scene the victim
woul d still have been injured, nmeant it was error to apply the
victiminjury points in that case. 1d.

Simlarly, in Rodriguez, 684 So.2d 864, the defendant was
sentenced for |eaving the scene of accident resulting in the death
of a person. 1d. at 865. The trial court applied victiminjury
points for |eaving the scene of an accident resulting in the death
of a person. 1d. On appeal, the defendant argued that the trial
court inproperly applied victiminjury points because the victinms
death was not the result of defendant’s |eaving the scene of the
accident. 1d. The Second Court of Appeals held that it was error
to score points for death where there was no evidence that the
victims death was caused by or was a direct result of the
defendant’s | eaving the scene of the accident. I|d.

The Sins decision in the Fifth District Court of Appeals is
in conflict wwth the Geary and Rodriguez decisions in the Second
District Court of Appeals because in each case there is no evidence

that the victimis injury was the direct result of the defendant’s

13



| eaving the scene, yet the Sins court still applied victiminjury
points. In the Sins case, there is uncontroverted testinony from
t he nedi cal exam ner that the victimdied “instantaneously”, that
the victimis nultiple serious injuries led to “instant death”, and
that “his death was instantaneous fromthese injuries.” (R Vol
5, 357-58).

The Second District Court of Appeal s holdings in Geary and
Rodri guez correctly determ ne when courts should apply victim
injury points. The Second District Court of Appeals requires that
the victimis injury be the direct result of the defendant’s crines.
If there is no evidence supporting the conclusion that the victinms
injury or death was the direct result of the defendant’s |eaving
the scene, then victiminjury points are not applicable. The
Second District Court of Appeals’ analysis is the basic |ega

principle of causation as explained in Schuette v. Florida, 822

So.2d 1275 (Fla. 2002) and Triplett v. State, 709 So.2d 107 (Fl a.

5th DCA 1998).

The Fifth District Court of Appeals incorrectly
di stinguishes the Sins case from these anal ogous restitution cases.
(ROA, 18). The Schuette and Triplett cases are both restitution
cases, and are support for the requirenent of a causal connection
between the victims injury and the defendant’s conviction.

In Schuette v. Florida, 822 So.2d 1275, the defendant had

been charged with and convicted of driving with a suspended |icense

14



and | eaving the scene of an accident involving injury. 1d. at

1277. The State requested the trial court order restitution for
the victimis injuries. |d. The record indicated only that the
defendant’ s |icense suspension resulted fromher failure to provide
proof of insurance and failure to appear at two traffic court
hearings. 1d. The trial court denied the request to order
restitution, holding that the fact that defendant did not have a
valid driver’s license did not create the victims injuries and,

t hus, “there was no nexus between the crimnal act and the injury
suffered.” 1d.

On appeal, the Fourth District Court of Appeals had
overruled the trial court’s decision. 1d. The court held that
restitution was required because the defendant’s driving wthout a
| egal right began the crimnal episode during which the accident
occurred, and but for her driving with a suspended |icense, the
victi mwoul d not have incurred damages.” 1d. This decision was in
conflict with the Fifth District Court of Appeals decision in Cheek
v. State holding that restitution could not be inposed for damage
arising froman accident in which the defendant was driving with a
suspended license at the tine of the accident. [d. at 1278. This
Court accepted jurisdiction because the Fourth District Court of
Appeal s certified a conflict. 1d.

This Court held that restitution should not be inposed for

damage resulting froman accident in which the defendant was

15



driving with a suspended |icense because there is an insufficient
rel ati onship between the act of driving with a suspended |icense
and damage or loss resulting fromthe accident to allow for
restitution. Id. at 1283. 1In so holding, this Court stated that
there nmust be both “but for” causation and proxi mate causati on
between the crimnal act and the resulting damage in order to

i npose restitution. |1d. at 1282. Thus, there nust be a causal
relationship between the crimnal act and the accident that
resulted in damages. 1d. at 1283.

Simlarly, in Triplett v. State, 709 So.2d 107, the

def endant pled nolo contendere to the charge of |eaving the scene
of an accident involving personal injury. 1d. at 107. At
sentencing for |eaving the scene, the trial judge inposed
restitution for personal injury and property damages. 1d. The

def endant appealed to the Fifth District Court of Appeals. Id.
The Fifth District Court of Appeals reversed the trial court’s
imposition of restitution. 1d. at 108. The court held that the
correct test for restitution is whether “but for” the crimna

epi sode, the damages woul d have been incurred by the victim 1d.
In this case, there was no evidence in the record that the victinis
injuries or danages were exacerbated by the lack of imediate

assi stance due to the defendant’s crimnal violation of |eaving the
scene of the accident. 1d. Therefore, restitution could not be

i nposed. Id.

16



Thus, in order to inpose additional crimnal sanctions such
as restitution or victiminjury points, there nust be a legally
sufficient causal connection denonstrating that “but for” the
conviction the injury would not have occurred. This is the case in
Ceary and Rodriguez, but not the case in Sins. Therefore, to
conport with the basic principles of causation and the case | aw
established in the Second District Court of Appeals, victiminjury
poi nts should not have been assessed in M. Sinms’ case. This is
clear legal error and, as such, requires de novo review More,
882 So.2d 977.

In the alternative, if the Court determ nes this case
shoul d be reviewed under the abuse of discretion standard of
review, this Court should hold that there is not substanti al
conpet ent evidence to support the conclusion that the victims
death was a direct result of M. Sins | eaving the scene of the
acci dent.

According to the Fifth District Court of Appeals, there
was “substantial conpetent evidence” that the victimwas dragged
after being hit by M. Sins’ vehicle and that there was a
“sufficient causal connection” between the |eaving of the accident
scene and the death. (ROA, 17-18). 1In making this factually and
| egally inaccurate determnation, the Fifth District Court of
Appeal s did not have for review any specific factual finding of the

trial court or the jury regarding the cause or causes of the

17



victims death. Instead, the Fifth District Court of Appeals
apparently searched the | ower court record for any evidence that
could be construed to support the conclusion that there was a
“nexus” or “causal connection” between the death of the victimand
the crime. (ROA, 18). That evidence does not cone close to
establishing a causal relationship necessary to support the
decision to apply victiminjury points.

The Fifth District Court of Appeals placed undue
significance and reliance on the testinony of Sergeant Sapp, the
traffic hom cide investigator, and his statenent to the effect that
the injuries |ooked to himto be consistent with having been “hit
by sone type of vehicle and drug down the road for a bit and was
dead.” (ld.). This statenent, on its face, reflected a |ay
i npression of how the victimlooked, not what caused his injuries.
Accordingly, it does not establish or even tend to establish a
causal connecti on.

The testinony of the medical examner, Dr. Steiner, is, in
contrast to Sergeant Sapp’s testinony, highly relevant to the tine,
nature and cause of death. 1In fact, as a highly experienced expert
qualified w thout defense objection by the court as an expert (R
Vol . 5, 338-42, 347), Dr. Steiner was the only source of conpetent
evi dence on the subject of the victins cause of death. Dr.
Steiner testified that upon being struck by the vehicle, the

victims death was instantaneous. Repeatedly, both on direct and
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cross exam nation he described the death as “instantaneous”, (R
Vol . 5, 358, 360, 366), or “instant”, (ld. at 358), due to the
sudden, nultiple fatal injuries he sustained upon inpact. (ld. at
356-58, 366). In Dr. Steiner’s uncontroverted expert opinion, the
i npact of the vehicle on the victimcaused his instantaneous death.
(ld.). There is absolutely no evidentiary basis to conclude that
he suffered any subsequent injuries after M. Sins began the
crimnal conduct of l|leaving the scene of the accident that
contributed to his death.

The Fifth District Court of Appeals incorrectly relied on
Dr. Steiner’s use of the phrase “struck and overrun”, (R Vol. 5,
357; ROA 14), to support its conclusion that the victims death
was the result of M. Sins |eaving the scene of the accident. In
Sinms, Dr. Steiner’s use of the word “overrun” refers to the
accident itself, not any subsequent attenpt to | eave the scene.
M. Sins was neither charged with nor convicted of any crimna
wr ongdoi ng rel ated to the accident; he was solely charged with and
convicted of |eaving the scene of the accident. The collision and
overrunning of the victimwas not crimnal. In sum it was only by
m scharacterizing Dr. Steiner’s testinony and ascri bi ng unfounded
significance to descriptions used by a traffic investigator that
the Fifth District Court of Appeals found substantial conpetent
evi dence to support the trial court’s conclusion that there was a

causal relationship between the accident and the victims injury.
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Accordingly, even if this Court accepts the Fifth District Court of
Appeal s’ decision to review the trial court’s decision as one of
fact, rather than law, this Court should find that the decision was
not supported by conpetent substantial evidence.

Additionally, the trial court was not entitled to deference
by the Fifth District Court of Appeals because neither the judge
nor the jury made any factual findings on the record to support the
conclusion that the victinis death was the direct result of M.
Sins’ |eaving the scene of the accident. |In the exercise of
di scretionary decisions, trial courts usually receive great
deference for their factual findings. “If reasonable nen could
differ as to the propriety of the action taken by the trial court,
then the action is not unreasonable and there can be no finding of

an abuse of discretion.” Canakaris v. Canakaris, 382 So.2d 1197

(Fla. 1980).

However, even when entitled to broad discretion, a trial

court should articulate its factual findings. In re E.B.L., 544
So.2d 333 (Fla. 2d DCA 1989). InlInre E.B. L., the court
expl ai ned:

It is our obligation to review the actions of trial
courts to assure their conpliance with the requirenents
of the law. Even when the trial judge is an experienced
and able jurist, as in this case, we cannot affirm]l egal
deci sions which lack factual findings expressly required
by the rules of procedure to allow for neani ngful

revi ew.

Id. at 336.
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In Sins, neither the jury nor the trial court nmade any
findings to support the trial court’s decision to inpose victim
injury points. The Fifth District Court of Appeals should not have
substituted its own fact finding under the auspices of an abuse of
di scretion review. The Fifth District Court of Appeals should not
have affirmed the trial court’s inposition of victiminjury points.

B. The Fifth District Court of Appeals Erred in
its Application of “My”

The conflict between the Second District Court of Appeals
and the Fifth District Court of Appeals is further conmpounded by
the Fifth District Court of Appeals m splaced application and

reliance on May v. State, 747 So.2d 459, in its determ nation of

whet her victiminjury points were applicable in the Sins case.

In May, the defendant pled no contest to | eaving the scene
of an accident involving death. [d. at 460. The trial court
assessed 120 victiminjury points for the death of the victim [d.
The defendant appeal ed to the Fourth District Court of Appeals.

Id. at 459. The Fourth District Court of Appeals affirnmed the
assessnent of the victiminjury points holding that the defendant’s
actions of leaving the scene of the accident were a direct cause of
the death. 1d. at 460.

Al t hough the procedural history of the case is simlar to
that of Sinms, the facts are drastically different. 1In My, the

victimwas struck by the defendant, dragged 500 feet while the
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def endant was trying to dislodge the victimfromhis vehicle and

| eave the scene of the accident, and was then run over by anot her
vehicle. 1d. The nedical examner in May opined that the
conbination of all the injuries resulting fromthe first collision,
bei ng dragged 500 feet, and the second collision caused the
victims death. However, the nedical exam ner could not
specifically say whether the victims death was the direct result
of the first collision or being dragged 500 feet. 1d. The court
interpreted this to nean that the death could not have resulted
fromeither event alone. 1d. Instead, the dragging was a direct
cause of death along wth the collision. 1d. Since the dragging
was part of the defendant’s |eaving the scene, accordingly it could
be a cause of death and the assessnent of victiminjury points was
appropriate. 1d.

The May case is one of the unique and limted factual
scenarios in which the act of |eaving the scene of the accident
actually causes the resulting death. First, the defendant dragged
the victim500 feet and “swerved fromside to side in order to
di sl odge the victims body in the course of fleeing the scene.”
Id. at n.1. Second, after |eaving the scene, the defendant l[eft the
victim s body in the roadway and it was run over by a second
vehicle. 1d. The nedical exam ner testified that these events,
both resulting fromthe defendant’s | eaving the scene, could be a

cause of the victinls death. Id. at 460. The court held that the
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trial court manifestly had evidence to support its finding that the
comm ssion of the crime at issue — | eaving the scene of an acci dent
— resulted in “death suffered by a person as a direct result of the
primary offense.” (enphasis added). I1d. The court held that the
crinme needs to be “a cause of death, not necessarily the cause of
death.” (enphasis added). 1d. In a case with these specific
findings of fact, victiminjury points are properly assessed.”

The Fifth District Court of Appeals’ msplaced reliance on
t he May case conmpounds the conflict wth the Second District Court
of Appeals.® The Sins case is factually distinguishable fromthe
May case because the Petitioner’s crime was neither a cause of
death nor the cause of death. In Sins, there is uncontroverted
expert testinony fromthe nedi cal exam ner that the victimdied
“instantaneously.” The fact of M. Sins |eaving the scene of the
accident after the incident did not cause or contribute to any
injury or death as the victimwas already dead. The victimdi ed as
a direct result of the “nearly unavoi dabl e” accident for which M.

Sims was never charged wth any m sconduct. The victimwould be in

®As Petitioner explains infra, such findings of fact should
be submitted to and found by the jury pursuant to the Sixth
Amendrent rights recogni zed by the United States Suprene
Court. See infra, Section C

® This statenent should not be read to inply that the May
case is in conflict with the Geary and Rodri guez cases from
the Second District Court of Appeals. These cases are
consistent with each other as they apply consistent |egal
anal yses to two distinct factual scenarios and evidentiary
records.
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no different condition had M. Sins remained at the scene of the
accident rather than left.

The Second District Court of Appeals correctly decided
Ceary and Rodriguez in holding that when the victin s death was not
the direct result of the defendant |eaving the scene of the
accident, then victiminjury points should not be applied. In
t hose cases, there was no connection between the crim nal
conviction — | eaving the scene of an accident resulting in death —
and the injuries sustained by the victim The Fourth D strict
Court of Appeals correctly decided May in holding that for victim
injury points to be assigned the accident nust be a cause of the
victimis injury. In that case, there was a connection between the
crimnal conviction and the injuries sustained by the victim
These decisions are rooted in the understanding that the crine of
| eavi ng the scene of an accident begins after the accident has
occurred. When the death of the accident victimoccurs
i nstantaneously as a result of injuries sustained in the accident,
there is no causal connection between the subsequent crim nal
conduct and the victims injury.

Wiere, as in Sins, the crimnal act of |eaving the scene

is neither a cause nor the cause of death, Geary, Rodriguez, and

May require the Fifth District Court of Appeals to reverse the
application of the victiminjury points. The Fifth District Court

of Appeals commtted a legal error when it affirnmed the application
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of victiminjury points in the Sins case, where there is no

evi dence that defendants |eaving the scene of the accident directly
resulted in the victinmis death and, in fact, there is
uncontroverted expert testinony suggesting that the victinis death
was “instantaneous.”

C. Whether the Victinms Death Was the Direct

Result of The Petitioner’s Leaving the
Scene of the Accident |Is An Issue For The
Jury

The trial court violated M. Sins’ Sixth Amendnent right to
a jury trial by adding victiminjury points in the absence of a
jury finding that M. Sinms had, in fact, caused the victins death
during the comm ssion of the crime for which he was convicted. The
of fense for which M. Sins was convicted occurred on May 13, 2001.
Upon his conviction for |eaving the scene of an accident involving
death, (R Vol. 8, 379), he was sentenced pursuant to the Crim nal
Puni shment Code, Florida Statute section 921.0024 (2001).

In the instant case, the jury returned a verdict of guilty
as charged with no additional specific factual findings. (R Vol.
8, 379). At sentencing, the trial court added 120 victiminjury
points over M. Sins’ objection. As a result, his sentence was
increased fromthe six nonths in state custody that the jury

verdict alone justified on his scoresheet to five years in prison

and five years of probation. (ld. at 377-78).
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As the decisions in May, Geary, and Rodriguez

denonstrate, victiminjury points may or may not properly apply to
convictions for |leaving the scene of an accident involving death.
Conviction by the jury for violating Florida Statute section
316.027(1)(b) without any further factual finding does not
automatically support the inposition of victiminjury points. An
addi tional factual determ nation nust be made regardi ng the causa
rel ati onship between the crine and the victinis death. See My,
747 So.2d at 460-61; Rodriguez, 684 So.2d at 865; and Geary, 675
So. 2d at 626.

Because the decision to inmpose victiminjury points
increased M. Sins’ punishnent froma non-state prison sanction to
five years in prison, and because his ultimte sentence was not
supported by the jury verdict alone, the inposition of the points
violated M. Sins’ right to a jury as guaranteed by the Sixth
Amendnment to United States Constitution as applied to the states by

t he Due Process Cl ause of the Fourteenth Amendnment. See Apprendi,

530 U. S. 466; Booker, 543 U. S. 220; and Blakely, 542 U S. 296.

In Apprendi, 530 U. S. at 490, the Supreme Court held that
the Sixth Amendnent right to trial by jury requires conpliance with
the following rule: "Oher than the fact of a prior conviction, any
fact that increases the penalty for a crinme beyond the prescribed
statutory nmaxi mum nust be submtted to a jury, and proved beyond a

reasonabl e doubt." The Apprendi court held unconstitutional "the
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novelty of a legislative schene that renoves the jury fromthe
determ nation of a fact that, if found, exposes the crimnal
defendant to a penalty exceedi ng the maxi num he would receive if
puni shed according to the facts reflected in the jury verdict
alone." Id. at 482-83.

In Bl akely, 542 U. S. at 330-34, the Suprene Court
expl ai ned that for Sixth Armendnment purposes the “rel evant
‘statutory maxi mum is not the maxi mum sentence a judge may i npose
after finding additional facts, but the maxi num he may inpose
wi t hout any additional findings. When a judge inflicts puni shnent
that the jury's verdict al one does not allow, the jury has not
found all the facts ‘which the | aw makes essential to the
puni shnent’ (citations omtted) and the judge exceeds his proper
authority.” 1d.

In Bl akely, the petitioner had pleaded guilty to

ki dnapping. |d. at 298. Wthout any additional factual findings,
the facts admtted in his plea permtted a nmaxi num sentence of 53
nmont hs under the applicable Washi ngt on sentenci ng gui del i nes, but
the trial judge inposed a 90-nonth sentence after finding that
petitioner had acted wth “deliberate cruelty,” a statutorily
specified basis for departing fromthe standard range. 1d. at 303.
On appeal, the State of WAshington contended that there had been no
Apprendi violation because the rel evant statutory maxi num was not

t he nunber of nonths established by the sentencing guideline, but
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the 10-year maximum for class B felonies in set forth in

Washi ngton’s general sentencing statute. 1d. The Suprene Court
rejected this argunent and held that the "statutory maxi nuni' for
Apprendi purposes is the nmaxi num sentence a judge may inpose solely
on the basis of the facts reflected in the jury verdict or admtted

by the defendant. 1d. at 303 (citing Ring v. Arizona, 536 U S. 584

(2002)).

In M. Sinms’ case, the State may contend that his
sentence does not inplicate the Apprendi rule as it was within the
fifteen year maxi muminposed by Florida Statute section 775.082
(2001) on second degree felonies. As Bl akel y nmakes cl ear,
however, the relevant statutory maxi mumis not a general or overal
limt set by the state’s statutes, but the maxi num sentence t hat
t he appli cabl e guidelines permtted based on the facts found by the
jury. 1d.

The application of Sixth Anmendnment protections
articulated in Apprendi to sentencing guidelines was reaffirmed by

the U S. Suprene Court in United States v. Booker, 543 U. S. 220.

I n Booker, the Court held that the petitioner’s sentence under the
federal sentencing guidelines violated the Sixth Anendnent as it
had been based on "additional facts that the sentencing judge found
by a preponderance of the evidence." |d. at 226. The Court

expl ai ned that pursuant to the federal guidelines "the relevant
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sentencing rules are mandatory and i npose binding requirenents on
all sentencing judges." 1d. at 233.

In the instant case, the sentencing court first inposed 120
victiminjury points and then departed downward fromthe resulting
ei ght year sentence, sentencing M. Sins to five years in prison
and five years of probation. (R Vol. 8, 377-78). The trial
court’s downward departure does not cure or avoid the Sixth
Anendment issue. As the U S. Suprene Court explained it Booker,
"the availability of a departure in specified circunstances does
not avoid the constitutional issue.” 1d. at 234.

The principles articulated in Apprendi, Blakely and Booker

have been applied by Florida courts review ng Florida sentences in
whi ch the inposition of victiminjury or simlar points by the

trial court have been chall enged on appeal. See Behl v. State, 898

So.2d 217 (Fla. 2d DCA 2005); Coggins v. State, 921 So.2d 758 (Fl a.

1st DCA 2006); Donohue v. State, 925 So.2d 1163 (Fla. 4th DCA

2006); and Leveille v. State, 927 So.2d 1008 (Fla. 4th DCA 2006).

In Behl, 898 So.2d 217, the petitioner was sentenced for two first-
degree felony sexual batteries by a person in famlial or custodial
authority. The petitioner appealed on the basis that the sentences
for the offenses exceeded the rel evant maxi mnum sentence under the
Florida Rule of Crimnal Procedure 3.991(a) sentencing guidelines
scor esheet because points for penetration had been added to his

score by the trial court at sentencing. He argued that the trial
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court's enhancenment of his sentence violated his Sixth Arendnent
rights as explained and protected in the Apprendi case. The State
contended that in determ ning that the defendant was guilty, the
jury had inplicitly but necessarily concluded that penetration had
occurred. On appeal, the Second District Court of Appeals held
that, for the second count, the jury's verdict finding defendant
guilty of sexual battery by a person in famlial or custodial
authority of fense did not constitute a factual determ nation by the
jury that the offense involved sexual penetration. Accordingly, the
court held that the sentences inposed violated the petitioner’s

Si xth amendnent right to trial by jury.

The principles articulated in Apprendi, Blakely and

Booker apply to M. Sins’ sentence and conpel the same concl usion
reached by the Second District Court of Appeals in Behl, 898 So.2d
217.7 In Behl, as a result of the trial court’s actions, the

def endant’ s sentencing score was increased by 80 points for
penetration on each of two counts resulting in a total of 298

points. 1d. at 219. The Second District Court of Appeals held

"As in Behl, the fact that Booker and Bl akely were deci ded
after M. Sins was sentenced does not preclude this Court’s
application of those decisions to his case. As M. Sins
case is still under direct review, the current |aw

articul ated by Bl akely and Booker should be applied to his
claims. Giffith v. Kentucky, 479 U S. 314, 328 (1987).

As this Court has held “[t]he decisional law in effect at
the tinme an appeal is decided governs the issues raised on
appeal , even where there has been a change of |aw since the
time of trial.” Wieeler v. State, 344 So.2d 244, 245 (Fl a.
1977).
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that the jury' s verdict did not support the application of 80
points for one of the counts, but would have supported 40 points
for “contact,” which would have resulted in a correct overall score
of 258 points. 1d. at 222. Accordingly, the maxi mum nonths in
prison shoul d have been 322.5, or 26.875 years, as opposed to the
337.5 nmonths, or 28.125 years to which the defendant had been
sentenced. 1d. at 223. As a result of the Behl trial court’s
error, the sentence inposed on M. Behl exceeded the maxi mum
gui del i nes sentence under a corrected scoresheet by fifteen nonths.
Id. The fifteen nonth difference in Behl did not inplicate the
statutory maxi mum set forth in 775.082. 1d at 221. The Second
District Court of Appeals correctly interpreted the “statutory
maxi nun? for purposes of the Sixth Arendnent and the Apprendi rule
to be the maxi num gui del i nes sentence supported by the jury’s
factual findings. As the Second District Court of Appeals held:
Under the Suprene Court's interpretation of the Sixth
Amendnent, victiminjury thus can be used as a sentencing
factor only if its existence is determned by the jury or
admtted by the defendant. Accordingly, a guidelines sentence
i nposed at a level that is only perm ssible because victim
injury points were assessed wl| exceed the "statutory maxi munt
for Apprendi purposes if the victiminjury points were not
based on a determ nation nade by the jury or on an adni ssion of
t he def endant.
|d. at 221.
The jury in M. Sins’ case made no specific findings about victim

injury and none are logically or legally inplied in the jury’s

verdict, as Florida courts have held that in sone instances
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convictions for leaving the scene of an accident justify victim
injury points, while others do not.

The Sixth Amendnent right to a jury trial requires that the
imposition of victiminjury points in M. Sins’ case be based on
the jury's determnation that the injury was causally related to
his crimnal conviction. Because the 120 victiminjury points
assigned by the trial court increased M. Sins’ sentence beyond
that which the jury's verdict permtted, his sentence violated his

Si xth Amendnent rights as articulated in Apprendi, Booker, and

Bl akel y.
CONCLUSI ON

For the foregoing reasons, Petitioner respectfully
requests this Court to declare inproper the application of victim
injury points to Petitioner’s sentence, and that Petitioner’s
sentence should be reversed and remanded to the trial court for
resentencing on a corrected scoresheet which excludes victiminjury

poi nts.
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