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ARGUMENT |

THE TRI AL COURT ERRED I N FI NDI NG THAT

DEFENSE COUNSEL WAS NOT | NEFFECTI VE

FOR FAILING TO FILE A MOTI ON TO SUPPRESS

THE | TEMS TAKEN FROM THE PONTI AC BECAUSE

THE MOTI ON WOULD NOT HAVE BEEN SUCCESSFUL

Appel | ant contends that the trial court, as well as the

Appel I ee, relied upon inadm ssible prior testinony of
wi tnesses who did not testify at the Evidentiary Hearing in
an attenpt to establish probable cause. Specifically, the
trial court inits order at page 7 refers to Oficer
Har buck’s and Robert Branch’s trial testinony about the
m ssing Pontiac. Further, Appellee refers to trial
testinony of Appellant, Appellant’s brother, and
Appel lant’s cousin at Answer Brief (AB) page 25, 26, 27,
and 33.

It is the Appellant’s understandi ng that when an
evidentiary hearing is granted to test a failure to file a
Motion to Suppress, the Evidentiary Hearing is to be
conducted as if a Mdtion to Suppress were bei ng conduct ed.
At the Evidentiary Hearing, apparently the State was
unawar e of the necessary procedure to prove ineffective

counsel for failure to file a Mdtion to Suppress, although

the trial court did (PCT. Vol. |, p47).



MR. PITRE: | would object for the record.
Judge, the issue about the search warrant goes to
def endant counsel’s failure to follow Motion to
Suppress. These questions would go to a
suppressi on hearing which would be an issue for
di rect appeal .

THE COURT: |Indeed. How do | rule on whether
def ense counsel did not provide adequate
representation in failing to file a Mdtion to
Suppress wi thout naking a determination as to
whet her or not it would make a difference?

MR. PITRE: Here is what | would suggest.
Regardl ess of what M. Allbritton testifies to,
let’s say the worse case scenario as it affects
M. Branch, you, know, is he conpletely dropped
the ball, didn't file, didn’t look at it,
what ever the case nay be, if we were in a pending
case, you would receive in section tw affidavits
because there was two separate affidavits on the
car, you would receive the docunents and under
the law | believe the Court would be limted to

the four corners of the docunents. |If there was
not probabl e cause there, the Court can make a
ruling.

If the defense was to bring up sone
all egation that there was m sl eadi ng i nformati on
or overt adm ssion to the Court, then the court
coul d expand outside the four corners of the

search warrant. But those are all issues that
typically we deal with on direct appeal. As it
affects a 3.850, | don’t see how this w tness can

testify or shed any Iight on defense counsel’s
failure to file a Motion to Suppress as it
relates to the search warrant.

THE COURT: Well, it seens to me there woul d
be three steps, and correct ne if |I’mwong,
assum ng that what we are getting to is not the
adequacy of the search warrant based on the
affidavit itself, but rather than allegation that
the affidavit that obtained the search warrant
was m sleading, M. Reiter would need to show
that there were m sl eading representations in the
affidavit, that had the judge who signed the



warrant had the correct information the warrant
woul d not have been issued or should not have
been issued, and that M. Allbritton knew of

t hose things or should have known of them at the

time of the original trial. If you could prove
all three of those things, wouldn't that make an
appropriate 3.850 nmotion? (PG T. Vol. |, p47-49).

At the Evidentiary Hearing the State did not call any
W t nesses about the veracity of the affidavits or their
contents. However, the trial court and Appellee attenpt to
rely upon trial testinmony to refute the Evidentiary Hearing
testinmony. This Court set out the requirenents for the

adm ssion of prior testinony in Thonpson v. State, 619

So. 2d 261, 265 (Fla. 1993).
The use of previous testinmony is permtted if

(1) the testinony was taken during a judicial

proceeding; (2) the party agai nst whomthe

testinony is being offered was a party in the

previ ous proceeding; (3) the issues in the

previ ous proceeding are simlar to those in the

instant case; and (4) there is a substanti al

reason why the original witness is not avail abl e.

While the first two prongs have been net, the third
and fourth have not. Appellee certainly could not argue
that the testinony of the witnesses at trial was based on
the sane issue at the Evidentiary Hearing. A Mtion to
Suppress was not raised at trial, which is one of the
reasons for conducting the Evidentiary Hearing. Therefore,

the i ssue was not the sane. Further, the State failed to

call any witness or establish that the wi tnesses were



unobt ai nable. The first time prior testinony of wtnesses
who did not appear at the Evidentiary Hearing was nenti oned
was by the Court in its order.

See al so Marquard v. State, 850 So.2d 417 (Fl a.

2002) (Marqguard contends that he was denied a ful
evidentiary hearing when the trial judge failed to take
judicial notice of witness Harrison's prior testinony from
t he codefendant's original trial proceeding. Marquard
posits that this would be perm ssible under sections

90. 803(22) and 90.804(2)(a) of Florida Statutes (1999). (W
di sagree.)

However, assum ng for the nonent that prior testinony
is adm ssible, the follow ng argunent is made alternatively
to the Answer Brief.

Appel |l ee’s Answer Brief sets out five basic conponents:
(1) Testinony of Earl Lovel ess, at page 20, (2) John
Allbritton’s testinony, at page 23, (3) Issue of the Search
Warrants, at page 30, and (5) Inevitable D scovery, at page
34.

(1) Testinony of Earl Lovel ess

At page 23 of the Answer Brief, Appellee states: “Thus

contrary to appellant’s representation, IB at 17, the trial

court did not, based upon an erroneous view of the record,



reject former trial counsel’s representation that he would
have expected to file a notion to suppress.”

Appel | ee nust have overl ooked the trial court’s
statenent at page 8 of its order: “The court does not find
persuasi ve Public Defender Lovel ess’ testinony that he
“woul d expect’ to have filed notions to suppress the
evidence in question.” Perhaps Appellee did not find the
court’s word “persuasive” a rejection. Yet, the Appellee
poi nted out at page 24 of the answer brief: “And the | ower
court observed, forner counsel, who represented appel |l ant
and had the affidavits fromJune to |ate Cctober or
Novenber, did not hinself file any notion to suppress.”
The | ower court did not only “observe” it, but found M.

Lovel ess’ testinony “unpersuasive.”
During M. Loveless’ testinony at the Evidentiary
Hearing about filing a Mdtion to Suppress, he stated:

Q And given those affidavits, would you have
filed notions to suppress the evidence that
was obtained fromthe Pontiac?

A. | would expect that I would have, yes.

(PG T. Vol. II, p296, L19).
At the tinme of Appellant’s trial, M. Lovel ess had

conducted nore than a dozen capital trials (PGT. Vol. II,

p291, L13); however, this case was M. Allbritton’s first



capital trial with a death penalty phase (PG T. Vol. |
pl16). This is inportant because, in determning

i neffective assistance of counsel, this Court has

consi dered counsel ' s experience, as well as tinme spent in

i nvestigation. Rose v. State, 675 So.2d Fla. 1996); State

v. Lewis, 838 So.2d 1102 (Fla. 2002); Brown v. State, 894

So.2d 137 (Fla. 2004).

At the Evidentiary Hearing M. Loveless testified he
had not conpl eted everything he intended to do in this case
(PGT. Vol. Il, p300-301). M. Loveless also testified he
read the affidavits the day before his testinony (PGT.

Vol. Il, p294), as well as before trial. Tinme for filing a
Motion to Suppress is set out in FRCimP. 3.190(h)(4):
“.shall be made before trial.” Trial didn't commence unti
March 7, 1994.

The trail court’s finding that M. Lovel ess’ testinony
unper suasi ve was not supported by conpetent substanti al
evidence. Cearly, M. Lovel ess’ experience exceeds that
of M. Allbritton.

(2) John Allbritton’s Testinony
Appel l ee references M. Allbritton’s Evidentiary

Hearing testinony at page 24 of the answer brief as: having



reviewed the affidavits, talked with fornmer counsel, and
appel l ant agreed with counsel’s advi ce.

M. Albritton was asked if he had perforned any

research concerning probable cause. He responded: “I don’t
know if | did or not. If I felt it was necessary, | did..
(PGT. Vol. I, pl139). Gven M. Allbritton s opinion about

whet her the affidavits contained probable cause: “when
read it, | read it to believe that there was — it was
sufficient, the facts were sufficient to indicate that
there nmay be evidence of the crinme” (PGT. Vol. |1, pl138),
it is reasonable therefore; to conclude M. Allbritton
didn't feel it was necessary to research probabl e cause.
“Afair trial is one in which evidence subject to
adversarial testing is presented to an inpartial tribunal
for resolution of issues defined in advance of the

proceedi ng.” Honors v. State, 752 So.2d 1234, 1235 (Fl a.

2" DCA 2000). There is no question that |aw enforcenent’s
actions in this case should have been subjected to
adversarial testing.

As for the point about appellant agreeing with
counsel s advice, if the advice was |egally erroneous and
led to appellant’s agreenent, appellant is entitled to

postconviction relief. MCee v. State, 696 So.2d 787 (Fl a.

10



2" DCA 1997) (Concurring opinion). M. Allbritton' s advice
was made w thout the benefit of investigation or research.
(3) Warrantless Seizure of the Pontiac

Appel I ant has previously conceded that he didn’'t own
the Pontiac. However, his aunt testified at the Evidentiary
Heari ng that Appellant’s grandfather gave the Pontiac to
his grandson to drive, which provided Appellant a
possessory interest in the car and ownership of the
property within, which went undisputed (PC-T. Vol. 111,
p457) .

In footnote 5, at page 25 of AB, Appellee states:
“[ Al ppel I ant nade no such showing as to his |ater use of
the vehicle.” Appellant certainly doesn't cite any
evidence that his right to the Pontiac ceased, or that
soneone, other than his grandfather, had a greater
possessory right to the Pontiac. Further, Appellee noted
that Appellant’s brother and Appellant’s cousin retrieved
the Pontiac fromthe inpound lot, giving rise to the
guestion as to what authority |aw enforcenment had to
i npound the vehicle in the first place. Even assum ng
abandonnment, it could well be argued that Appellant parked
the car at the airport, rather than at his cousin's

apartnment, because the police would again illegally inpound

11



the vehicle. State v. WIllianms, 751 So.2d 170 (Fla. 2" DCA

2000) (W acknow edge, however, that where a defendant
abandons property as a direct result of unlawful police
conduct, he does not relinquish his reasonabl e expectation
of privacy in his property, and retains standing to
chal | enge the introduction of the abandoned itens into

evi dence.)

Appellant is loose with the facts by stating: the
trial court noted that appellant had abandoned the car, AB
at p26. The trial court actually stated “may have,” not
“had” abandoned the car. |In fact, the trial court did not
make a specific finding, but nerely noted same (PC-R Vol.
| X, p1597, n.7).

Further, Appellee again states that Appellant failed
toinformhis famly that he was taking the vehicle in
footnote 7 at AB p26. Since Appellant was entitled to
possess the vehicle, continually nentioning this fact
doesn’t create an obligation on the Appellant’s part to
informhis aunt that he took the vehicle.

At AB p27, on the issue of abandonnment, Appellee
argues that Appellant’s intent nust be established by

obj ective evidence, citing State v. Lanpley, 817 So.2d 991

(Fla. 4'" DCA 2002) as support. However, the Court actually

12



stated: The Suprene Court has "applied this principle to
hol d that a Fourth Anendnent search does not occur

unl ess "the individual manifested a subjective expectation
of privacy in the object of the chall enged search,’ and
"society [is] willing to recognize that expectation as

reasonable.” 1d. at 991. (enphasis added). Further,

Appel | ee argues a negative fact to establish that

Appel lant’ s intent was not expressed, by stating that

nei ther Appellant’s brother nor his cousin testified that

Appel lant told themto take the car. Since no Mdtion to

Suppress was held, there appeared to be no reason to ask

t hat question. However, Appellant’s testinony went

undi sputed as to what his intent was (R Vol. V, p816).
Agai n, at page 27 of Appellee’s AB, there is a

reliance upon a negative to prove a positive. Appellee

argues that because Appellant didn't argue that |aw

enforcenent didn't observe blood or any other visible

evidence of a crinme, it was conceded. Well, Appellant

didn't argue that |aw enforcenment didn't find aliens or

nonsters either, but that doesn’t nean their existence was

conceded. Appellant contends the |lack of testinony to the

exi stence of bl ood or any other visible evidence of a crine

13



neans there wasn’t any, until established positively to the
contrary.
4. |ssuance of Search Warrant

Appel | ee argues at pages 31 and 33 that Appellant did
not call Agent Giffith to testify at the Evidentiary
Hearing. That statenent is true, the State didn’'t cal
Agent Giffith either. However, Appellant would like to
believe there wasn’'t any reason to doubt the veracity of
sworn testinony provided in a deposition. |If Appellee
didn't like Agent Giffith' s deposition testinony, they
shoul d have called Agent Giffith. Rather, the Appellee
woul d prefer to speculate that Agent Giffith's deposition
testinmony was “forgotten or confused.” (AB at 31).

Appel | ee conveniently fails to nention that Agent
Fai rburn, who swore to the second affidavit, did testify at
the Evidentiary Hearing. Hi s deposition also contained his
sworn statement that he was assigned to the case on January
13 (PGR Vol. 111, pl396), while his affidavit speaks to
functions he perforned on January 12, 1993. |If the State
specul ates that during his deposition Agent Fairburn had
“forgotten or was confused” when he was assigned to the
case, why didn’t the State ask hinf? Perhaps Appellee

t hought his deposition testinony was accurate.

14



In summari zing the all eged probabl e cause at pages 33
and 34 of the AB, Appellee nentions the same “red herrings”
accepted by the trial court. Nowhere in the Appellee’ s
summary do they establish any nexus between the Ponti ac and
the death of the victim especially since |aw enforcenent’s
belief at the tine of the affidavits was that the Pontiac
was parked at the airport prior to the victinms death.

5. Inevitable Discovery

Appel | ee argues at page 35 of the AB, that Appellant
m sconstrues the trial court’s order concerning its
reference to “inevitable discovery.” Regardless of whether
the trial court’s order refers to the warrantl ess sei zure
of the vehicle and contents, or probable cause, the trial
court incorrectly applied the inevitable discovery doctrine
for the reasons expressed in Appellant’s initial brief.

Appel I ee correctly points out Appellant’s conplaint
that the State did not argue “inevitable discovery” and
“abandonnent” to the trial court. Appellant acknow edges
that this Court may consider an alternative theory, even if

the trial court was incorrect. This Court in Muhammd v.

State, 782 So.2d 343, 359 (Fla. 2000), held:

In an alternative argunent, not raised in the
trial court, the State supports the adm ssion of
this testinony on the grounds that it was
nonhear say because it was not offered to prove

15



the truth of the matter asserted. Although this

Court has di sapproved of the tactic of arguing

for the first time on appeal that evidence was

adm ssi bl e because it was nonhearsay, see Hayes

v. State, 581 So.2d 121, 124 n.8 (Fla. 1991), the

trial court's ruling on an evidentiary matter

will be affirnmed even if the trial court ruled

for the wong reasons, as |long as the evidence or

an alternative theory supports the ruling.

However, it is Appellant’s contention that allow ng
the Appellee to argue an alternative theory of abandonnent,
prejudi ces Appellant. At a Mtion to Suppress hearing, the
burden to establish a legal authority to justify search and
sei zure of property rests upon the State. Wen |aw
enforcenent seized the Pontiac they apparently didn't
bel i eve the Pontiac was abandoned or they woul dn’t have
been required to obtain a warrant to search the vehicle.
But even if obtaining a warrant was to be on the safe side,
the affidavits do not even nention their belief that the
vehi cl e was abandoned. Det. Fairburn testified that the
State Attorney’'s office typed the affidavit. One woul d have
expected if the State Attorney believed Appell ant had
abandoned the vehicle, they would have added that fact to
the affidavit. Further, the State did not argue in the
response to Appellant’s 3.850 Mdtion or in their nmenorandum

to the court at the close of the Evidentiary Hearing that

Appel | ant had abandoned the Pontiac. Even the trial court

16



didn’t find that the vehicle was abandoned. Appell ee ni ght
even argue that Appellant was put on notice by this Court’s
opi nion that the factual statenent by this Court included a
statenent that the Pontiac was abandoned. However, that
statenent was not a finding by this Court, and m ght be
argued that this Court, having reviewed the record, was
expecting a 3.850 Motion and was giving a hint to the
State. If so, the State didn’'t get the hint because they
didn’t argue abandonnent. Had they expressed this theory,
Appel I ant woul d have attenpted to present evidence at the
Evidentiary Hearing to establish that he did not abandon

t he vehicle.

However, case law permts this Court to nmake a de novo
determ nation of alternate theories w thout the benefit of
Appel | ant presenting evidence at the Evidentiary Hearing to
establish the contrary. Appellant contends this deprives
hi mthe opportunity for a full and fair hearing before the
trial court.

Al t hough this point was not argued by the State

at the hearing on the notion, the concept of

st andi ng has been subsuned into Fourth Anendnent

i ssues and can be raised for the first tine on

appeal. State v. Abeles, 483 So.2d 460, 461

(Fla. 4th DCA 1986); St. John v. State, 400 So. 2d

779, 780 (Fla. 1st DCA 1981). Because M Caul ey

was not given an opportunity to prove his
interest in the prem ses below due to the State's

17



tacit concession of standing, we conclude that he
is entitled to a hearing on the matter.

McCaul ey v. State, 842 So.2d 897, 900 (Fla. 2" DCA 2003).

Further, Appellant was prejudiced by failure to
suppress the evidence retrieved fromthe Pontiac, which
woul d have painted a substantially different face on the
State’s case. The State woul d have only possessed
circunstantial evidence that Appellant stole the victinis
vehicle. Trial counsel was ineffective for failing to file
a Motion to Suppress, which would have established many key
poi nts: Appellant had standing, the affidavits did not
est abli sh probabl e cause, inevitable discovery does not
apply, and the Appellant did not abandon the vehicle or the
property within. However, to the extent this Court would
consi der abandonnent, Appellant requests this court remand
this cause to the trial court for further evidence.

ARGUMENT | |
THE TRI AL COURT ERRED I'N FI NDI NG THAT
TRI AL COUNSEL WAS NOT | NEFFECTI VE FOR
FAI LI NG TO | NVESTI GATE AND PRESENT
M TI GATI ON AT THE PENALTY PHASE BECAUSE
| T WOULD HAVE MADE NO DI FFERENCE | N THE
COURT’ S SENTENCI NG
Appel | ee asserts at p36 of their AB that Appell ant

cl ai med one reason for ineffective assistance of counsel

was failure to properly prepare Robert and Al fred Branch to

18



testify. Actually, Appellant clained that trial counse
failed to prepare any of the many w tnesses who cane to
testify (PGT. Vol. 11, p458-461).

Appel | ee correctly states that the court is not
required to rule on the performance prong if the court
finds that the prejudice prong fails. However, it is fair
to assune the trial court chose not to address trial
counsel s perfornmance because it was deficient per se: (1)
failure to investigate, (2) failure to hire or consult with
mental health expert, (3) obtain background records, (4)
speak to famly, friends, or enployers prior to trial, (5)
prepare witnesses for trial, (6) |lack of experience, and

(7) lack of time to prepare. Wggins v. Smth, 539 U S 510

(2003)( I'n evaluating petitioner's claim this Court's

principal concern is not whether counsel should have

presented a mtigation case, but whether the investigation

supporting his decision not to introduce mtigating

evi dence of Wggi ns' background was itself reasonable.)
The trial court inits order! (PC-R Vol. IX, pl612-

1614) and Appellee in its AB at page 54 assess Dr. Dee’s

'I't is inmportant to note that the trial court made no
finding that one person’s testinony was nore credible than
anot her, or that any w tnesses’ testinony was incredible,
except, perhaps, the finding of the statutory mtigator
extrenme enotional distress as “absurd.”

19



and Dr. Larson’s testinony of antisocial disorder as
nullifying, as well as damaging, the mtigator of good
personality traits. However, the trial court and Appellee
both fail to acknowl edge that this Court has held that
antisocial personality disorder is a mtigator, not an

aggravator. Mrton v. State, 789 So.2d 324, 330 (Fl a.

2001) ( Both the United States Suprene Court and this Court
have determ ned that a defendant's antisocial personality
disorder is a valid mtigating circunstance for tria
courts to consider and weigh.) In Mrton this Court found
the error as harnl ess because the case was a doubl e nurder
with five aggravators, and the events precipitating the

di sorder where heard.

In the instant case, no experts testified, nor were
any consul ted, and a substantial nunber of events were not
heard by the jury: (a) appellant’s al cohol dependency
(72), (b) alcoholic parents (72), (c) physical abuse (72,
75-76), (d) inconsistent parenting (75), (e) abandonnent
(73), (f) hyperactivity (73), (g) head trauma (78), (h)
| ost of child, (i) sexual abuse (80), (j) juvenile
incarceration, and (k) low self esteem (PC-T. Vol. 1I).
Much of this testinony was presented by Dr. Dee, and

t hrough affidavits and reports fromfam |y nenbers.

20



Wil e, many of those famly nmenbers were present to
testify at the trial to the events specified by Dr. Dee.
trial counsel failed to utilize themas w tnesses.

At the beginning of the Evidentiary Hearing, the trial
court was inforned that nmany of the witness were unable to
attend because of financial constraints (PCT. Vol. |, p7).
The trial court’s response to hearsay questions posed to
Conni e Branch was as foll ows:

THE COURT: O could have taken a deposition
fromthemif they weren’t available to cone here

this week. Last time | checked, depositions of

peopl e who live outside the state are adm ssible

in evidence provided the testinony is otherw se

adm ssi ble. There have been numerous depositions

taken for this 3.850 proceeding.
Wiy should I have a witness cone — why

should I allow a witness to cone in here and give

on a hearsay basis, here’s what other famly

menbers could have testified to, when those

peopl e were avail able? Could have either been

brought here to testify or their testinony

obt ai ned by deposition? (PC-T. Vol. 111, p473).

First, the trial court was wong. No depositions were
taken for this 3.850 proceeding. In fact, the trial court
deni ed counsel’s request to take the deposition of the
fingerprint expert. Also, the trial court erred in
di sal | owi ng the hearsay testinony of Connie Branch to

establish testinony, which would have been presented at

trial by the other famly nenbers. Marquard v. State, 789

So. 2d 324, 333 (Fla. 2001)( Florida | aw provi des that the

21



usual rules of evidence are relaxed during the penalty
phase and that hearsay evidence is permtted so long as a
fair opportunity of rebuttal is permtted.)

The trial court was correct in assessing both Connie
Branch’s testinony and Dr. Dee’s testinony as hearsay.
However, it is not unreasonable to attach |esser
credibility of the doctor who is testifying to facts stated
by witnesses in contenplation of a trial, than that of a
famly nmenber who is testifying to events rel ated over a
normal |ifetinme when no reason to fabricate is established.

The trial court erred in finding the additiona
mtigation, including antisocial personality disorder,
woul d have nmade no difference to himin his sentencing
deci sion, w thout considering what inpact such evidence
woul d have had upon the jury. Counsel’s performance was
deficient and notwi thstanding the trial court’s finding of
no prejudice, Appellant was, in fact, prejudiced by
counsel ' s deficient performance.

ARGUMENT | 1|
THE TRI AL COURT ERRED I N FI NDI NG THAT
TRI AL COUNSEL WAS NOT | NEFFECTI VE FOR
FAI LI NG TO H RE EXPERTS BECAUSE THEY
WERE OF QUESTI ONABLE VALUE, COUPLED

W TH THE TACTI CAL DECI SI ON TO MAI NTAI N
FI RST AND LAST CLOSI NG ARGUMENT
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Appel l ee states at page 56 of the AB, that Appellant’s

reliance on Wllians v. State, 507 So.2d 1122 (Fla. 5'" DCA

1987) ignores that trial counsel had the State s expert
depositions, had conducted research, and could effectively
cross-examne the State’'s witnesses. True, trial counse
testified that he perfornmed those functions. However, the
facts at trial establish otherwise. Dr. Kish (defense
spatter expert) and Dr. Cunberland (State’ s pathol ogi st)
both testified that trial counsel asked the wong
guesti ons.

The trial court in its order, at page 10, and
Appel lee in the AB at p60 concl ude that because Dr. Dani el
(defense pathol ogist) did not rule out Dr. Cunberland s
findings, trial counsel could not be ineffective. They
fail to discuss or consider the factors set out by this

Court in State v. R echmann, 777 So.2d 342 (Fla. 2000).

The trial court’s assessnent concluded that an expert
was required in order to rebut Dr. Cunberland s testinony.

However, Dr. Cunberland continued to opine that

t he debris and body novenment was unlikely to have
caused the stick to becone lodged in the victinis
vagi na. Thus, without calling an expert w tness
(causing the defense to | ose the tactica

advant age of first and | ast closing argunents)
counsel could not have elicited any further
favorabl e testinony regarding this circunstance.
The Court cannot disagree with M. Allbritton’s
concl usi on that any advantage gai ned from such
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testi nmony was outwei ghed by the tactical loss in
cl osi ng argunent.

(PGR Vol. I X pl599-1600).

The trial court fails to discuss Dr. Cunberland s
i nconsi stent finding that body novenent was unlikely to
cause insertion of the twg, while he acknow edged t hat
other simlar debris was found in the vagina (TT. Vol. 1V,
p751-752). Further, the trial court’s approval of trial
counsel’s not giving up the tactical advantage of opening
and closing argunment for this testinony ignores the fact
that trial counsel nade only one statenment in closing about
Dr. Cunberland s testinony, which didn’t include Dr.

Cunberl and’ s i nconsi stent findings.

As to the blood spatter expert, Appellee restated Ms.
Johnson’ s conclusion at p62 of AB as: Ms. Johnson testified
that the bl ood splatter evidence supported a concl usion
that it was the result of a beating and that the victimwas
on the ground and the person “wearing the boots was
actually straddling the victi mwhen the bl oodshed was
occurring.” This statenent is exactly why the defense
needed an expert. Dr. Kish testified that Ms. Johnson’s
factual conclusion of events was pure specul ation. He

further testified that the spatter evidence would support a
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nunber of concl usions, including the scenario described by
the Appellant (PC-T. Vol. I11, p403).

Appel |l ee at p62 of their AB argues that a portion of
Ms. Johnson’s testinony supported the Appellant’s defense.
Appel l ant can find nothing within Ms. Johnson’s concl usion
above that supports the Appellant’s defense. The fact that
she testified the spatter was at a 90-degree angle didn't
di spute her conclusion. |In fact, on cross-exam nation by
trial counsel, Ms. Johnson reiterated her conclusion (TT.
Vol. 111, p549-551).

Where an expert’'s testinony relies on sone scientific
principle or test, the jury will naturally assune that the
scientific principles underlying the expert’s concl usion

are valid. Flanagan v. State, 625 So.2d 827 (Fla. 1993).

Al 't hough Fl anagan dealt primarily with a Frye analysis, the
anal ogy is proper here, since a jury would find Dr.
Cunber| and’ s opi nion and Ms. Johnson’s opinion valid.
Opposi ng experts were absent, so the jury would be nore
inclined to accept Dr. Cunberland’ s and Ms. Johnson’s
undi sput ed conclusions. Especially since pathol ogy and
spatter are based in science.

Even if trial counsel was justified in not calling an

expert to testify, trial counsel certainly should have at
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| east consulted with experts since he | acked the experience
and know edge to rebut the State’s experts. The jury was
left with only the uncontradi cted concl usions of the
State’s experts. Appellant was prejudi ced by not having
his own experts test the State’s case. This poorly
considered and, so called, strategy was nade to maintain an
open and cl ose during closing argunent, which was not used

to the Appellant’s advant age.

ARGUMENT |V

THE TRI AL COURT ERRED | N FI NDI NG THAT

THE | NDI ANA CONVI CTI ON AMOUNTED TO A
VALI D PRI OR VI CLENT FELONY THAT SATI SI FI ED
SECTI ON 921. 141(5) (B), FLORI DA STATUTES

Appel l ee cites Carpenter v. State, 785 So.2d 1182

(Fla. 2001), at p66 of their AB, for the proposition that
“whether a crine constitutes a prior violent felony is
determ ned by the surrounding facts and circunstances of

the prior crime.” Appellee is correct. |In Mann v. State,

603 So.2d 1141 (Fla. 1992), the State presented a witness
who testified to the circunstances of the crine.

However, here the State presents to this Court
reliance upon pleadings submtted to the trial court at the
Spencer hearing to prove the circunstances surrounding the

of fense, AB at p68. No testinony regarding the

26



ci rcunst ances surroundi ng the of fense was introduced at the
penal ty phase or the Spencer hearing. Appellee supplies no
authority for the adm ssion of “bare allegations” in a

pl eadi ng to establish the exi stence of a prior violent

f el ony.

Appel | ee argues at pages 69 and 70 of AB that even if
error existed, it was harnl ess because of two aggravators
and marginal mtigators. However, Appellee fails to
consi der what inpact a jury would consider the additiona
mtigation established in Claimll above in light of only
two aggravators.

Appel l ee attenpts to mslead this Court regarding
whet her antisocial personality disorder is a mtigator.

Appel l ee cites at p70 in AB Cunmings-El v. State, 863 So.2d

246, 268 (Fla. 2003)(“The consensus of the expert testinony
is that Defendant has an antisocial personality disorder,
which is not a mtigating factor.[Al ntisocial personality
di sorder does not cause crimnal behavior, it explains
it.”) The clause cited is not a holding of this Court.

The phrase was a holding of the trial court included as an

appendi x to the opinion. Asay v. State, 769 So.2d 974, 986

(Fla. 2000) (antisocial personality disorder is an

unfavorabl e diagnosis). Again, the clause cited is not a
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hol ding of this Court. The clause was a reiteration of
what the trial counsel stated for his decision not to

present the evidence. Mreover, in Ragsdale v. State, 798

So.2d 713, 719 (Fla. 2001), this Court distinguished Asay
in that trial counsel in Asay had perforned substantia
investigation, while in Ragsdale, like in this case, trial

counsel did not conduct investigation. Hamlton v. State

875 So.2d 586, 593 (Fla. 2004)(failure to present nental
heal th expert which woul d have included anti soci al
personality disorder diagnosis not ineffective). Again,
not a holding of this Court, but nmerely a reassertion of
trial counsel’s decision.

Morton, Supra, 789 So.2d 324, 330 (Fla. 2001), is

still valid |law, which nmeans that antisocial personality
di sorder is still a mtigator. Therefore, the absence of
the prior violent felony aggravator would have had great
i mpact on the jury given the additional mtigation
established in Cdaimll. Counsel was ineffective for

failing to properly attack that aggravator.
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ARGUMENT V

THE TRI AL COURT ERRED I N FI NDI NG THAT
TRI AL COUNSEL WAS NOT | NEFFECTI VE FOR
FAI LI NG TO OBJECT TO THE | NTRODUCTI ON
OF THE ABSTRACT OF JUDGVENT DURI NG THE
PENALTY PHASE BECAUSE THE STATE

| NTRODUCED ADDI TI ONAL DOCUMENTS AT THE
SPENCER HEARI NG

Appel | ee attenpts to distinguish Sinkfield v. State,

592 So.2d 232 (Fla. 1°' DCA 1992), and related cases as not
appl i cabl e here because those cases dealt with the el ement
of the offense charged and not for purpose of sentencing AB
at pages 73-74. However, Appellee fails to distinguish how
the identification issue is different. The nere identity
bet ween the nane appearing on the prior judgnent and the
name of the defendant on trial does not satisfy the State's
obligation to present affirmative evidence that they are

the sane person. Killingsworth v. State, 584 So.2d 647

(Fla. 1%' DAC 1991). Appellee fails to discuss the fact
that in order to prove beyond a reasonable doubt to the
“jury” that the defendant was convicted of a prior violent

felony, an elenent thereof is his identity.
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ARGUMENT VI

THE TRI AL COURT ERRED I N FI NDI NG THAT

TRI AL COUNSEL’ S FAI LURE TO | MPEACH

WAS REASONABLE STRATEGY AND THEREFORE

NOT | NEFFECTI VE

Appel | ee states at page 77 of the AB, Appellant’s

failure to i npeach a w tness who had changed their
testinmony at trial was deficient performance and
prejudicial is nothing nore than conclusory. Uilizing the
Appel lee’s logic, an attorney can never be deficient or
prejudicial for failing to inmpeach w tnesses who changed
their testinony. However, conclusory statenments are made
to persuade the trier of fact. It is clear that where the
record does not indicate otherwi se, trial counsel's failure
to i npeach a key witness with inconsistencies constitutes

i neffective assistance of counsel and warrants relief.

Ri chardson v. State, 617 So.2d 801, 803 (Fla. 2d DCA 1993);

Kegler v. State, 712 So.2d 1167, 1178 (Fla. 2d DCA 1998).

Appel | ee argues at page 77 of AB that no prejudice can
be assessed because Appellant testified at trial as to his
i nvol venent and presence at the crinme scene. Appellee cites

Duckett v. State, 2005 Fla. LEXIS 1986 *20-21 (Fla. Cct. 6,

2005). First, Duckett does not stand for the proposition
cited by Appellee. Second, Appellee fails to consider that

a defendant’s decision to testify or not will contain
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extreme consideration for what has or has not been
i ntroduced into evidence during the State' s case.

Even assum ng that Ms. Cowden and M. Flaum were not
key wi tnesses, taken in conjunction with other deficient
performances by counsel, Appellant is entitled to a new
trial. However, failure to inpeach was the straw that
broke the canel’s back

ARGUVENT VI |
THE TRI AL COURT ERRED | N FI NDI NG
APPELLANT’ S CLAI M THAT TRI AL COUNSEL
FAI LED TO | NVESTI GATE | S W THOUT MERI T

At pages 80-81 of the AB, Appellee suggests that M.
Lovel ess’ few nonths of effort in Appellant’s
representation i npugns Appellant’s claimthat his defense
counsel only had approxi mately 4 and one-half nonths to
prepare. However, these efforts are irrelevant as it
relates to M. Allbritton’s representation, unless M.
Al'lbritton was able to absorb all that M. Lovel ess | earned
by osnbsis. M. Allbritton still had to start at the
begi nning in order to adequately represent, by hinself, a
def endant facing a nurder charge and death penalty. Any
effort short of that cheats the judicial systemand denies

a defendant’s constitutional right to conpetent counsel

Appel | ee asserts that M. Allbrittion began his
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representati on on Novenber 22, 1993, AB at page 81, and the
trial began on March 7, 1994 (R 1). According to
Appel l ee’s calendar, M. Allbritton represented Appell ant
for only three and one-half nmonths. However, in fairness,
M. Albritton’s first Mtion for Continuance (R Vol. |
pl15) indicated he began representing Appell ant on Novenber
1, 1994, which calculates to four nonths and seven days.

Appel | ee asserts at p82 of the AB that M. Allbritton
did not hire another psychiatrist because he was aware of
t he opinion of the nental health professional who had
previ ously exam ned the Appellant. There are two problens
with this argument. First, M. Allbritton, as well as Dr.
Larson, both testified at the Evidentiary Hearing that they
had never spoken to each other regarding the Appell ant.
Second, if Appellee’s argunent is true, then M. Allbritton
lied to the court on at |east four occasions when he asked
for a continuance to hire a nental health expert.

Appel l ee totally discounts M. Fred Wnberly’s
testinmony in preference of M. Allbritton’s testinony. The
trial court fails to nmake nention of M. Wnberly’'s
testinmony at all in its order, except to say:

“However, the Defendant failed to present any

substantive evidence at the hearing to support

this claim instead relying on speculation. This
is especially significant because the Defendant
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has had over ten years between the tinme of his

trial and the date of the evidentiary hearing to

further investigate his case. Yet, the Defendant

coul d not produce one single piece of materia

evi dence whi ch went undi scovered by his trial

counsel.” (PGR Vol. I X pl606).
However, M. Allbritton’s conplete failure to subpoena Eric
St. Pierre when he was available at the tine of trial only
supports the trial court’s statenent above. Eric St. Pierre
was “a bird in hand” that M. Allbritton chose to |et go.
M. Wnberly' s testinony is diametrically opposed to M.
Allbritton’s. Wile neither the trial court nor Appellee
asserted or established that M. Wnberly had any notive to

lie or that he wasn’t credible, M. Allbritton certainly

had a stake in the race.

ARGUVENT VI I |
THE TRI AL COURT ERRED I N FI NDI NG THAT
TRI AL COUNSEL’ S FAI LURE TO OBJECT AT THE
GUI LT AND PENALTY PHASE WAS REASONABLE
| nasnmuch as Appel lee’s argunent is nerely that
reasonabl e people can differ as to what constitutes
reasonabl e strategy and prosecutorial m sconduct, Appellant

Wil rely upon his argunent in his Initial Brief in support

of this claim
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ARGUMENT | X

THE TRI AL COURT ERRED I N NOT ADDRESSI NG

CUMULATI VE ERRORS BECAUSE NOT A SI NGLE

ERROR WAS FOUND BY THE COURT

Agai n, Appellant concedes the trial court did not find

any error and is therefore not required to review
curmul ative errors. However, inasmuch as this Court may
find errors, which by thensel ves individually may not

constitute harnful error, Appellant requests this Court

review those errors cunul atively.

CONCLUSI ON_ AND RELI EF SOUGHT

Appel l ant prays for the following relief, based on his
prima facie allegations denonstrating violation of his
constitutional rights:

Appel I ant’ s convictions and sentences, including his
sentence of death, be vacated and a new trial and/or a new

penal ty phase be granted.
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