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STATEMENT OF THE CASE AND FACTS

O ficers Harrison and Sena were on routine patrol in the
City of Clearwater on January 25, 2002, at approximtely 5:00
p.m when they saw Petitioner driving a yellow Chevette with a
cracked wi ndshield. (T48-49). O ficer Harrison testified he and
O ficer Sena were stopped facing south in their patrol car when
Petitioner drove by them (T49). The officers conducted a stop
based on their observation of the cracked w ndshield. (T51).
On cross exam nation O ficer Harrison was asked if he could tell
whet her the crack in the w ndshield obstructed the driver’s
view, he testified: “No, not as far as | know. | don’'t know "~
(T6e2). O ficer Harrison testified his intention upon
approachi ng Respondent’s vehicle was to give Respondent a
warning regarding the cracked w ndshield. (T52). Upon
approachi ng the vehicle, Oficer Sena noted neither Petitioner
nor his passenger were wearing seatbelts. (T51). O ficer
Harrison intended on issuing Petitioner a warning regarding the
cracked wi ndshield and seatbelt violations. (T52).

Oficer Sena testified he did not recall seeing the crack in
t he wi ndshield when Petitioner drove by the patrol car. (T71).
Rat her, he recalled seeing the w ndshield when the officers were
driving behind Petitioner’s car. (T72). According to Oficer
Harrison’s recollection, Petitioner’s car was about 100 feet
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from the officers when he noticed the cracked w ndshield.
(T78). O ficer Harrison testified if he had not seen the crack
in Petitioner’s car’s w ndshield, he would not have initiated
the traffic stop. (T73). O ficer Sena was not asked any
guestions on cross exam nation about whether the crack
obstructed the driver’'s view or otherw se caused a dangerous
condition, but he was asked whether he recognized Petitioner
prior to making the stop. (T72, 77-85). Ofice Sena testified
he knew Petitioner fromworking in the community policing unit
in Petitioner’s neighborhood. (T72).

A check of Petitioner’s license revealed Petitioner was on
“early release,” which indicated to the officers Petitioner
likely had a prior felony conviction. (T52). As O ficer
Harrison began explaining to Petitioner that he (O ficer
Harrison) was going to issue Petitioner a warning regarding the
cracked wi ndshield and seatbelt violations, he was interrupted
by Oficer Sena who told Oficer Harrison to ask Petitioner to
get out of the car. (T52-53). After renoving Petitioner from
the vehicle, Oficer Sena pointed out to Oficer Harrison what
appeared to be a gun on the car’s back floorboard. (T54).
Officer Harrison testified he could plainly see the stock and
barrel of the gun on the floor in the back of the car once
Officer Sena pointed it out. (T54).
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Once Petitioner was out of the vehicle, Officer Harrison
snmel | ed what he recognized to be the odor of marijuana. (T55).
By this tine, Oficers Matthews and Dawe were at the scene.
(T55). O ficer Harrison began to search Petitioner. As Oficer
Harri son was conducting the search O ficer Dawe approached and
asked Petitioner what the |arge bulge near Petitioner’s waist
was. (T57). O ficer Dawe then took over the search of
Petitioner. (T57). O ficer Dawe conducted a search of
Petitioner because, “Under the circunstances and the nature of
this call, the firearmin the car, existence of a firearmwas ny
mai n concern right in the waistband of the suspect.” (T106).

When OfFficer Dawe approached Petitioner he (O ficer Dawe)
noticed a strong odor of what he recognized as nmarijuana.
(T108). O ficer Dawe began his patdown of Petitioner at the
bul ge in the wai stband expecting to find a firearm (T108).
| nstead, when Officer Dawe felt the bulged area of Petitioner’s
wai st band he heard the sound of plastic and felt a substance
that, based on his training and experience, had the consistency
of marijuana. (T109). O ficer Dawe renpved the item from
Petitioner’s wai stband and di scovered it was a paper bag, and a

pl astic bag both containing “a |arge nunber of individual
baggi es packaged with a green, leafy substance,” later
determ ned to be marijuana. (T111).
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At the conclusion of Oficers Harrison and Sena’s testinony,
the trial court expressed concern regarding the true basis for
the stop, noting the conflicts in the officers’ testinony and
O ficer Sena's prior know edge Petitioner. (T89-90, 92). After
a discussion of the |law regardi ng pretextual stops, (T89-91),
the court permtted the state to call its next wi tness, Oficer
Matt hews. (T93-94).

O ficer Matthews arrived at the scene as backup. (T97). As
part of his duties, Officer Matthews took photographs of
Petitioner’s car. (T99). O ficer Matthews pointed out the
cracked wi ndshield in the photograph and testified it was about
5 or 6 inches long starting fromthe top of the passenger’s side
of the wi ndshield and traveling dowward. (T99).

At the conclusion of all the testinony, Petitioner argued
the officers’ testinmony was not credible with regard to whet her
they saw the crack in the wndshield prior to conducting the
stop. (T121-22). Specifically, Petitioner argued:

Judge, just briefly, in addressing the
initial matter, Judge -- and agai n, whether
or not there was a crack in the w ndshield
is not an issue. I think you ve got two
officers -- one officer, Harrison, when I
first asked himin cross “VWhere did you see
it? [the crack in the w ndshield] How far
away fromthe vehicle was it?” he started to
say it was twenty feet, or in that fashion,
whil e he was follow ng from behind. Then he
said, no, it was during -- when he was

comng up -- he saw it while the vehicle
4



passed him He was unsure where it was at
or how that was acconplished. Oficer Sena
testified that that did not take place and
it was a hundred feet back.

The first issue is whether or not there
was, in fact, any credible testinmony. And
again, it is not a matter of -- pretext is
not a matter of anything in regards to that.
In this case, Judge, based upon the
testinmony, | submt there was not.

The second threshold to get to is once
the officers got there and certainly saw --
that if, in fact -- confirmed what they may
or may not have seen before, that there was
a crack in the upper right corner, certainly
at that point in time -- again, a cracked
w ndshield, if in fact, it was correctly
viewed and the testinmony is such that it is
credible and believable, then they could
exam ne and investigate that. (R121-
22) (enphasi s added).

After hearing argunent, the trial court stated:

(Def ense Counsel), | absolutely stand by
my concerns, as addressed halfway through
t he presentation of evidence. And | guess
woul d say the same thing to you, (assistant
state attorney). | have concerns about the
testimony | heard.

Havi ng said that, and probably having
created a false sense of encouragenent to
t he defendant, on reflection and revi ew and
consi deration of the law, Wen, (sic) and
ot her applicable law, | think I have to at
this point accept the testinmony of the
of ficers, notw t hstandi ng conflict and
notw thstanding that | can think of other
possibilities, that | think the proper
standard would be to accept that they
observed the crack in the w ndshield, which
was supported by the ultimate finding of the
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crack in the wi ndshield, and that was the
obj ective basis of the stop. (T125).

The court further stated:
| observed the photographs. |’ ve
observed and confirmed from the phot ographs
that there is a clearly visible crack in the
wi ndshi el d about the approximate |ength the
officer testified to. Sonet hi ng of about
seven or eight inches was his indication of
hi m hol di ng his hands out. (T127).
The trial court denied the notion to suppress. (T128).
Petitioner pleaded guilty to possession of marijuana
reserving his right to appeal the dispositive ruling on the
nmotion to suppress. (T40-41).
On direct appeal, a three judge panel of the Second District

Court of Appeal reversed the ruling on the notion to suppress

and ordered Petitioner discharged. Hilton v. State, 30 Fla. L.

Weekly D453 (Fla. 2d DCA June 18, 2004) (Whatley, J. dissenting).
The State of Florida filed a timely Mtion for Rehearing and/ or
Moti on for Rehearing En Banc.

The Mdtion for Rehearing En Banc was granted and the full
panel of the Second District Court of Appeal issued and opinion
affirmng the trial court’s denial of the notion to suppress.

Hilton v. State, 30 Fla. L. Wekly D453 (Fla. 2d DCA February

16, 2005)(Northcutt, J. and Fulner, J. dissenting). The Second

District Court of Appeal certified the followi ng question to



this Court as one of great public inportance:?

MAY A POLICE OFFICER CONSTI TUTI ONALLY
CONDUCT A SAFETY | NSPECTI ON STOP UNDER
SECTION 316.610 AFTER THE OFFICER HAS
OBSERVED A CRACKED W NDSHI ELD, BUT BEFORE
THE OFFI CER HAD DETERM NED THE FULL EXTENT
OF THE CRACK?

! Subsequently, the Fourth District Court of Appeal certified
conflict with the Second District Court of Appeal’s decision in
Hilton. State v. Burke, 4D03-4879 (4'" DCA June 8, 2005). As of
the filing of this brief, the Fourth District Court of Appeal’s
deci si on has not been finalized.
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SUMVARY OF THE ARGUVMENT

The Fourth Anmendnent to the Constitution of the United
States, and Article I, §8 12 of the Constitution of the State of
Florida prohibits unreasonable searches and seizures. The
reasonabl eness of a search or seizure is determ ned by bal anci ng
i ndi vidual s’ reasonable expectation of privacy against the
governnment’s interest in protecting the health, safety, and
wel fare of its citizens. Individuals have a limted expectation
of privacy in their vehicles due, in part, to the governnment’s
conpelling interest in ensuring that only those qualified to do
so are permtted to operate motor vehicles, that these vehicles
are fit for safe operation, and that vehicle safety regul ations
are bei ng observed.

Chapter 316, known as the “Florida Uniform Traffic Control

Law,” was enacted to inplenment Florida s highway safety program
The Legi sl ature has provided that |aw enforcenment officers may
stop vehicles where there is “reasonable cause to believe a
vehicle is unsafe or not equi pped as required by law, or that
its equipnent is not in proper adjustnent or repair.” 8
316.610(1), Fla. Stat. (2002). The plain meaning of the word
“repair” as used in this statute is, “a relative condition with

respect to soundness or need of repairing,” or “the state of

being in good or sound condition.” Webster’s N nth New

8



Col | egi ate Dictionary, Merriam Wbster, Inc., 1985.

Such a stop is for the purpose of conducting an inspection
of the vehicle in order to determne if the vehicle is, in fact,
unsafe. |If the vehicle is found to be in unsafe condition, the
of ficer may order the vehicle be imedi ately repaired or renoved
fromuse, or allow 48 hours for repair, depending on the nature
and extent of the unsafe condition. 8§ 316.610 (2) Fla. Stat.
(2002) .

Section 316.2952, Florida Statute requires vehicles, with
sone exceptions not relevant here, to have w ndshields. 8
316.2952(1), Fla. Stat. (2002). Read in conjunction with §
316.610(1), leads to the conclusion that the w ndshield nust be
in “proper adjustnment or repair.” § 316.610(1), Fla. Stat.
(2002) . That is, the windshield nust be in a state of good or
sound condition and not in need of repair. If an officer has
reasonabl e cause to believe a vehicle' s required windshield is
not in good or sound condition, or is in need of repair, the
officer can stop the vehicle and submt it to a brief safety
i nspecti on.

The plain neaning of the statute, as well as the Legislative
intent to ensure the safety of Florida’s roads, and other
practical considerations, conpel the conclusion that the
observation of a cracked w ndshield provides an officer with
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reasonabl e cause to believe the vehicle' s required equi pment,
the wndshield, is not in proper condition or repair

Therefore, an officer can stop the vehicle and, subsequent to
that stop, either inpound the vehicle, or issue the driver a
notice of repair. Such a stop is not an unreasonable
infringement of an individual’s |limted expectation of privacy

with regard to their vehicle.

ARGUVENT

LAW ENFORCMVENT OFFI CERS CAN CONSTI TI TI ONALLY

CONDUCT A SAFETY I NSPECTI ON STOP UNDER 8

316. 610 AFTER THE OFFI CER HAS OBSERVED A

CRACKED W NDSHI ELD, BUT BEFORE THE OFFI CER

HAS DETERM NED THE FULL EXTENT OF THE CRACK
The Suprene Court of the United States has held, while
i ndi vidual s have sone expectation of privacy with regard to
their vehicles, that expectation is significantly |ess than the

privacy expectation relating to one’s person, home, or office.

Carroll v. United States, 267 U.S. 132, 134-35 (1925).°2

One reason for this |esser expectation of privacy is the

2 The right to be free from unreasonabl e searches and seizures
provided by Article I, 8 12 of the Constitution of the State of

Florida shall be construed in conformty wth the Fourth
Amendnent to the United States Constitution as interpreted by
the Supreme Court of the United States. Fla. Const. Art |, 8§ 12
(2002) .
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ready mobility of a vehicle. 1d. 1In addition to the elenent of
ready mobility, the Court has justified this | esser expectation
of privacy because:

I n di schar gi ng their vari ed
responsibilities for ensuring the public
saf ety, | aw enf orcenent of ficers are
necessarily brought into frequent contact
with aut onobi | es. (citation om tted).
Aut onobi |l es, wunlike hones, are subject to
pervasive and conti nui ng gover nnent al
regul ation and controls, including periodic
i nspection and |icensing requirenents. As
an everyday occurrence, police stop and
exam ne vehicles when license plates or
inspection stickers have expired, or if
ot her violations, such as exhaust funes or
excessive noise, are noted, or if headlights
or other safety equipnent are not in proper
wor ki ng order.

Sout h Dakota v. Opperman, 428 U.S. 364, 367-68 (1976).

Mor eover, according to the Court, the public is fully aware
that they are accorded | ess privacy in their vehicles because of
this “conpelling governmental need for regulation.” California
v. Carney, 471 U. S. 386, 392 (1985).

Nonet hel ess, stopping a vehicle constitutes a “seizure”
under the Fourth Amendnent to the United States Constitution

See, United States v. Martinez-Fuerte, 428 U S. 543, 560 (1976).

Therefore, with sonme exceptions - such as DU checkpoints,?® and

% See, Mchigan Dep’'t of State Police v. Sitz, 496 U.S. 444
11




“ which require no suspicion whatsoever -

border patrol stops,
there nust be sonme quantum of particularized suspicion to

justify a traffic stop. Wiren v. United States, 517 U S. 806,

817-18, citing, Delaware v. Prouse, 440 U.S. 642, 661 (1979),

guoting, Martinez-Fuerte, 428 U S at 560 (1976). The

reasonabl eness of the traffic stop and, therefore, it validity
under the Fourth Amendnent, is nmeasured against an objective
standard, “whether this be probable cause, or a less stringent
test.” Prouse, 440 U. S. at 654-55.

The purpose of the Fourth Amendnment, according to the
Suprenme Court of the United States, is the inposition of a
reasonabl eness standard on the exercise of governnent and |aw
enf orcenent discretion in order to safeguard individuals’
privacy rights against arbitrary governnmental intrusion. I d.
“Thus, the permssibility of a particular |aw enforcenment
practice is judged by balancing 1its intrusion on the

i ndividual’s Fourth Amendnment interest against its pronotion of

a legitimte governnental interest.” Prouse, 440 U S. at 655.
The Fourth Amendment does not proscribe all seizures, only
unr easonabl e ones. erman, 428 U. S. at 372-73; See also
(1990).

“See, United States v. Martinez-Fuerte, 428 U.S. 543 (1976).
12




Terry v. Chio, 392 U. S. 1 (1968).

As the Second District Court of Appeal’s en banc decision
not ed:

It is worth pointing out that the
| egi slature did not create [§ 316.610] as a
met hod of crimnal investigation. Thi s
statute was intended to create a noncrim na
safety stop to permt police to perform a
qui ck vehicle-specific safety inspection
that is cheaper, and less intrusive, and
arguably nore effective, then nethods of

mandat ory, annual vehicle inspection. It
was reasonable for the legislature to
require all autonobiles to have certain

equi pnent and for that equipnent to be in
proper repair. Owners and operators of cars
are expect ed to know t hese | ega
requi renments and should not expect their
sense of personal privacy to prevent the
police from briefly stopping a car that
reasonably appears to have an equipnent
vi ol ati on.

Hlton v. State, 30 Fla. L. Wekly D453 (2d DCA February 16

2005) .

The significance of Florida's lack of a required annual
vehicle inspection should not be overl ooked. I n deciding
suspi cionl ess “spot checks” on vehicles to check the driver’s
license and the vehicle's registration were a violation of
Fourth Anmendnent protections, the Suprenme Court of the United
St at es stat ed:

We agree that the States have a vita
interest in ensuring only those qualified to
do so are permtted to operate notor

vehicles, that these vehicles are fit for
13



saf e operation, and vehicle inspection

requi renents are being observed. . . .The
registration requi renment, and nor e
pointedly, the related annual inspection

requirenment in Delaware, are designed to
keep dangerous autonobiles off the road.
Unquestionably, these provisions, properly
adm ni stered, are essential elenments in a
hi ghway safety program

Del aware v. Prouse, 440 U S. at 658 (enphasis added).

Because Del aware | aw required a registration sticker to be
affixed to the vehicle s license plate, and because Del aware |aw
required proof of an annual safety inspection to obtain vehicle
registration, the Court held Delaware could not show random
“spot checks” reasonably pronoted the state’'s interest in
vehicl e safety. Id.

Respondent does not argue the statute in question in this
case allows random “spot checks”, but rather points out
Florida’ s lack of state-mandated annual vehicle inspection to
support the reasonableness of permtting officers to stop a
vehicle to conduct a safety inspection when they have reasonabl e
cause to believe the vehicle's equipnment is not in proper
repair. Such stops are essential elenents in Florida s highway
saf ety program

Chapter 316, known as the “Florida Uniform Traffic Control

Law,” was enacted to inplenment Florida s highway safety program

14



8§ 316.001, Fla. Stat. (2002). As part of that safety program
the | egislature enacted §8 316. 610, which reads:

Safety of vehicle; inspection. — It is a
violation of this chapter for any person to
drive or nmove, or for the owner or his or
her duly authorized representative to cause
of knowi ngly permt to be driven or noved,
on any hi ghway any vehicle or conbination of
vehicles which is in such unsafe condition
as to endanger any person or property or
whi ch does not contain those parts or is not
at all times equipped with such |anps and
ot her equipnment in proper condition and
adjustnment as required in this chapter, or
which is equipped in any manner in violation
of this chapter, or for any person to do any
act forbidden or fail to perform any act
requi red under this chapter.

(1) Any police officer may at any tine,
upon reasonable cause to believe that a
vehicle is wunsafe or not equipped as
required by law, or that its equipnent is
not in proper adjustnment or repair, require
the driver of the vehicle to stop and submt
the vehicle to an inspection and such test
W th reference thereto as may be
appropri ate.

(2) I'n the event the vehicle is found to
be in unsafe condition or any required part
or equipnent is not in proper repair and
adjustnment, and the continued operation
woul d probably present an unduly hazardous
operating condition, the officer may require
the vehicle to be immediately repaired or
removed from use. However, if continuous
operation would not present unduly hazardous
operating conditions, that is, in the case
of equipnent defects such as tail pipes,
mufflers, windshield w pers, marginally worn
tires, the officer shall give witten notice
to require proper repair and adjustnment of

15



sane within 48 hours, excluding Sunday.
This Court has routinely held legislative intent is the
“pol estar that guides the Court’s inquiry” into the neaning of a

statute. Fl ori da Conval escent Center v. Sonberg, 840 So. 2d

998, 1000 (Fla. 2003). Such intent is derived primarily from

t he | anguage of the statute. State v. Bodden, 877 So. 2d 680,

684 Fla. 2004). *“It is ‘“axiomatic that in construing a statute
courts nmust first look at the actual |anguage used in the

statute’.” |d., quoting, Wodhamyv. Blue Cross & Blue Shield of

Florida, Inc., 829 So. 2d 891, 897 (Fla. 2002).

The plain nmeaning of the word “repair” as used in this
statute is, “a relative condition with respect to soundness or
need of repairing,” or “the state of being in good or sound

condition.” Webster’s Ninth New Coll egiate D ctionary, Mrriam

Webster, Inc., 1985. Furthernore, this Court has recognized 8§
316. 610" s purpose is to “ensure the safe condition of vehicles
operating on our state’'s streets and highways.” Doctor .
State, 596 So. 2d 442, 447 (Fla. 1992).

The Legi sl ature has provided that |aw enforcenent officers
may stop vehicles where there is “reasonable cause to believe a

vehicle is unsafe or not equipped as required by law, or that

its equipnent is not in proper adjustnent or repair.” 8§

16



316.610(1), Fla. Stat. (2002)(enphasis added). Such a stop is
for the purpose of conducting an inspection of the vehicle in
order to determne if the vehicle is, in fact, unsafe. |If the
vehicle is found to be in unsafe condition, the officer my
order the vehicle be imediately repaired or renoved from use,
or allow 48 hours for repair, depending on the nature and extent
of the unsafe condition. § 316.610 (2) Fla. Stat.(2002).

Section 316.2952, Florida Statute requires vehicles, wth
some exceptions not relevant here, to have wi ndshields. 8
316.2952(1), Fla. Stat. (2002). Read in conjunction with 8§
316.610(1), leads to the conclusion that the wi ndshield nust be
in “proper adjustnment or repair.” § 316.610(1), Fla. Stat.
(2002) . That is, the windshield nmust be in a state of good or
sound condition and not in need of repair.

| f an officer has reasonable cause to believe a vehicle’s
required windshield is not in good or sound condition, or is in
need of repair, the officer can stop the vehicle and submt it
to a brief safety inspection. Petitioner asks this Court to
require law enforcenment officers to stop only those vehicles
where a cracked w ndshield <creates an obviously unsafe
condition. This is not only contrary to the plain nmeaning of
the statute, but to the Legislature’'s intent, to United States
Suprenme Court precedent regarding vehicle stops, and to commpn

17



sense.

In addition to the necessity to adhere to the plain nmeaning
of the statute, “a basic rule of statutory construction provides
that the Legislature does not intend to enact useless
provi sions, and courts should avoid readings that would render

part of a statute neaningless.” State v. Goode, 830 So. 2d 817

823 (Fla. 2002). Pursuant to subsection (2), if after inspection
| aw enforcenent determ nes continued operation of the vehicle
woul d be “unduly hazardous” the vehicle can be inpounded. | f
conti nued operation would not present unduly hazardous operating
conditions, law enforcenent can issue a citation requiring

“proper repair and adjustnent” of the equi pnent within 48 hours.

The interpretation Petitioner advocates would render 8§
316.610(1) and (2) nmeaningless in that an officer would not be
able to stop a vehicle with a cracked wi ndshield in order to
submt it to an inspection to determ ne whether the vehicle is,
in fact, unsafe. According to Petitioner, that determ nation
must be made prior to stopping the vehicle.

Ot her jurisdictions have upheld the constitutionality of a
traffic stop based on reasonable suspicion the vehicle is in
violation of traffic regulations. For exanple, the Second

District Court of Appeal’s en banc decision cites United States
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v. Cashman, 216 F. 3d 582 (7'" Cir. 2000) to exenplify why

Petitioner’'s interpretation of the statute should not be
adopt ed. I n Cashman, Trooper Spetz stopped the appellee’s
vehi cl e because he noticed a crack in the vehicle’'s w ndshiel d.
After conducting the traffic stop, the trooper asked for and
recei ved consent to search the vehicle. Upon searching, the
t rooper di scovered net hanphetani ne and other drug-related itens.
The appellee argued that the stop of his vehicle was
i nproper because the crack in the vehicle’ s wi ndshield did not
violate the state | aw agai nst excessively cracked w ndshi el ds.
In rejecting this argunment, the Seventh Grcuit Court of Appeals
st at ed:
The propriety of the traffic stop does
not depend . . . on whether Cashman was
actually gquilty of commtting a traffic
offense by driving a vehicle wth an
excessively cracked wi ndshi el d. The
pertinent question instead is whether it was
reasonabl e for Trooper Spetz to believe that
t he w ndshi el d was cracked to an
i mper m ssi bl e degree. Cashman, 216 F. 3d at
587 (enphasi s added)
Moreover, the Seventh Circuit Court of Appeals correctly
noted, “the Fourth Anmendnment requires only a reasonable
assessnment of the facts, not a perfectly accurate one.” 1d

Therefore, even iif 8 316.610 can be read to allow |aw

enf orcenent officers only to stop vehicles nade obviously unsafe
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by virtue of a cracked wi ndshield, an officer may be reasonabl e
in his or her assessnent the vehicle net such a requirenment only
to be proven wong by the subsequent inspection.

O her federal circuits have simlarly held the ultimte
conclusion as to whether a cracked wi ndshield actually violates
a given statute is irrelevant to the question of whether an
of ficer has reasonable suspicion to believe the crack m ght
violate a statute or otherw se create a dangerous condition

In United States v. Callarman, 273 F. 3d 1284 (10'" Cir.

2001), the officer could see a crack in Callarman’s vehicle’'s
wi ndshield as the officer drove behind Callarman. The officer
initiated a traffic stop. \When Callarman reached down toward
the car’s floorboard, the officer became concerned for his
safety and ordered Callarman out of the car. He then observed a
knotted plastic baggie containing what he suspected to be
cocai ne. Callarman was subsequently arrested.

Cal | arman noved to suppress the cocaine arguing the stop was
illegal. The trial court denied the notion ruling the stop was
supported by either reasonabl e suspicion or probable cause. On
appeal, the Tenth Circuit Court of Appeals first explained
“while either probable cause or reasonable suspicion is
sufficient to justify a traffic stop, only the |esser
requi renment of reasonable suspicion is necessary.” 273 F. 2d
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1286.

Wiile the statute the officer suspected Callarman of
violated prohibited w ndshield cracks that “substantially
obstruct the driver's clear view of the highway or any
intersecting highway,” the Tenth Circuit Court of Appeals held
with regard to the issue of reasonable suspicion, “[i]t is
irrel evant whet her the observed crack was, in fact, |arge enough
to constitute a violation of the law.” |1d. at 1287.

Even nore to the point, in United States v. Smth,

(unpubl i shed opinion), 2000 U.S. App. LEXIS 32488 (10'" Cir.
2000)° the officer “had only a quick initial look at M. Smth’s
car as it drove by in the opposite direction . . . the officer
saw a crack in the car’s windshield |located in the m ddle or on
t he passenger side which ran vertically from the bottom of to
the mddle of the windshield, and the officer thought the car
mght be in wviolation of the Wchita traffic ordinance
concerning cracked w ndshi el ds.”

The district court in Smth ultimtely found the crack did
not violate the ordinance, but denied the notion to suppress

because the officer had reasonable suspicion to believe the

® Copi es of unpublished opinions referred to herein are included
in the Appendi x as Exhibit 7.
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wi ndshield may have been in violation of the ordinance. The
Tenth Circuit Court of Appeals agreed and stated, “The district
court’s ultimte conclusion that the w ndshield was not cracked
in such a way as to violate the ordinance is irrelevant.” Id.
at *5.

The Sixth Circuit Court of Appeal reached a simlar

conclusion in United States v. Wiiteside, (unpublished opinion)

22 Fed. Appx. 453, 2001 U.S. LEXIS 22883 (6'" Gr. 2001). There,
the officer stopped Witeside because Whiteside’'s vehicle had a
“busted wi ndshield.” During the initial stop, the officer gave
VWhiteside a verbal warning to have the wi ndshield fixed, to
whi ch \Whi tesi de agreed. The next day, the officer again saw
VWiteside's vehicle and the wi ndshield was not repaired. The
of ficer stopped Wiiteside and rem nded him of their previous
conversati on. The officer asked for and received consent to
search the car. Meanwhil e, the officer’s partner patted down
VWhiteside and found a bag of crack cocaine in his pocket.
Whiteside was arrested and also issued a citation for driving
with his “vision being obstructed due to the large crack in his
wi ndshi el d.”

Subsequently, the officers learned that the citation was
i ssued under the wong ordinance. The ordinance the citation was
i ssued under prohibited signs, poster, or other nontransparent
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mat eri al upon the front of the wi ndshield that obstructs the
driver’s view However, there was also a city ordinance that
made it a m sdemeanor for “any person to drive or nmove or for
the owner to cause or knowingly permt to be driven or noved on
a hi ghway any vehicle or combination of vehicles which is in an
unsafe condition as to endanger any person .

At the suppression hearing, Witeside produced photographs
of his car that clearly showed the crack did not obstruct his
view. Therefore, he argued, the officers did not have reason to
believe he was operating his vehicle in an unsafe condition.
The Sixth Circuit Court of Appeals noted courts should consider
“what has been learned from other cases, all reasonable
i nferences drawn therefrom as well at its own conmon sense” in
determ ning the reasonabl eness of an officer’s actions. 22 Fed.
Appx. at 459.

In applying this standard, the Sixth Circuit Court of
Appeal s hel d,

While it’s true that the photographs of
defendant’ s vehicle indicate that the cracks
in the windshield were not directly in front
of the driver’'s side of the w ndshield, but
wer e nor e centrally | ocat ed in t he
wi ndshield, the fact remins that the
phot ogr aphs do support t he of ficers’
contention that the w ndshield was badly
cracked. A common sense understandi ng of
cracks in wndshields is such that they
usually branch off in several directions

over a period of tinme, and that the cracks
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t henselves |essen the strength of the
w ndshield. [In addition, comon sense al so
tells us that a driver does not sinply use
the portion of the windshield in front of
hi m when driving, but rather uses all of the
w ndshield at various tines for a conplete
view of the road and surrounding area. As a
result, cracks of the type in Defendant’s
wi ndshield my have from tine to tine
i npeded his view of thing in the periphery.
We therefore find the officers’ testinony as
to their belief for stopping Defendant’s
vehi cl e was credible.

Accordingly, we —conclude that the
of ficers had reasonable grounds - and thus
probable cause - for believing that
Def endant was operating his vehicle in an
unsafe conditi on when stopped .

| d.

Simlarly, other state jurisdictions have upheld vehicle
st ops based on an officers observation of a cracked w ndshi el d.

For instance, in Arizona v. Vera, 996 P. 2d 1246 (Ariz. C. App

1999), as Vera drove past the officer, the officer saw that
Vera's vehicle’' s windshield was cracked. Vera filed a notion to
suppress that was granted by the trial court. The state
appeal ed presenting one issue, simlar to the issue before this
Court: “Whet her the traffic stop to investigate a possible
vehicle violation was constitutional.” The appellate court
answered the question in the affirmative.

In doing so, the court noted the Fourth Anendnent provides a

constitutional inperative that seizures be reasonable. The
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court then hel d:

Appel | ee makes nmuch of the fact that
there is no Arizona statute specifically
prohibiting driving an automobile with a
cracked w ndshield. Section 28-957(A),
A RS, however, requires a passenger
vehicle to have an “adequate w ndshield.”
Whether the w ndshield on a notorist’s
aut onobi | e IS “adequat e” IS first
investigated by a police officer and next
determined by a fact finder if the officer
issues a citation for an alleged violation

[of the statute]. It is undisputed that
appell ee’s wi ndshield was, in fact, cracked.
(citation omtted). The officer had a

legitimate reason to stop appellee’ s vehicle
to investigate the inadequacy of hi s
wi ndshi el d. In enforcing traffic |[|aws,
officers often *“detain persons ‘under
circunmstances which would not justify an
arrest.” (citation omtted). Such is the
case here. The officer was not required to
determ ne the adequacy of the w ndshield
bef ore he stopped appellee’ s autonobile to
i nvestigate t he obvi ously cracked
wi ndshi el d.

1d. at 1247-48,

Further, in a case of first inpression in Maryl and, Mise v.
Maryl and, 807 A. 2d 113 (Md. Ct. App. 2002), an officer on
routine patrol noticed the car in front of him had a cracked
wi ndshi el d. Nothing else about the car, or its operation raised
the officer’s concern. The officer pulled the car over and

confirnmed the windshield did i ndeed have a crack about 24 i nches

|l ong. After conducting the stop, and investigating the crack,
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the officer asked the driver, Mise, for his driver’s license.
The officer |earned Miuse’'s |icense was suspended, and the driver
was arrested. During a search incident to arrest, cocaine was
found in Muse’'s shirt pocket. Mise filed a notion to suppress
contesting the validity of the traffic stop.

The court noted:

Appel | ant pl aces consi derabl e wei ght on
the State’'s failure to point to any
provision in the Code which specifically
addresses a “cracked wi ndshield,” and avers
that, “assumi ng that |[equipnent standards
set forth in the Transportation Article]
apply, the State failed to prove that [his]
wi ndshield apparently does not neet the
Code’ s standards[.]” As explained bel ow, we
di sagree with the suggestion that Officer
Bouder |acked an objectively reasonable
basis to stop appellant in order to
i nvestigate the danmaged wi ndshi el d.

Id. at 116-17.

The court initiated its analysis by reiterating the Fourth
Amendnent’s prohibition against only those seizures that are
unreasonable. 807 A 2d at 117. The court further held certain
traffic stops, such as the one in question, are for purposes of
investigation and, therefore, require reasonable suspicion
rat her than probable cause. [d. The court ultimately held the
of ficer had reasonable suspicion to stop Mise’'s vehicle and
i nspect the wi ndshield. The court further held:

We enphasize that the officer was not

required to establish to his satisfaction
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prior to the stop, that the w ndshield
called into question the safety of the
vehicle. Contrary to Appellant’s assertion
that the State has “failed to prove” that
his w ndshield was in violation of [the
traffic code], or any other applicable
equi pnent provision . . . we hasten to note
that the State has no such burden of proving
a violation to justify an officer’s actions
at the initial investigatory stage. .o
the fundanmental purpose of a Terry-stop,
based as it is on reasonable suspicion, is
to confirmor dispel that suspicion .

807 A. 2d at 119 (bold enphasis added, italics in the original);

See also, State v. Pease, 531 N.E. 1207 (Ill. Ct. App. 1988)(an

of fi cer need not have been convinced beyond a reasonabl e doubt
that the vehicle endangered others; rather, to justify the stop,

he must have reasonabl e suspicion). Darby v. Georgia, 521 S. E

2d 438 (Ga. C. App. 1999)(holding an officer can stop a vehicle
to determine if the crack in the wndshield is in fact a
violation of the law. “Often such determ nations cannot be made
absent a traffic stop, so that the officer my exam ne and
measure the break in the windshield. An investigative stop can
be utilized to determne if a law is being broken”).

More inmportantly, the district courts of this state have
routinely stated a stop based on a cracked wi ndshield is valid.

Most recently, in Ivory v. State, 898 So. 2d 184 (Fla. 5'"" DCA

2005), Ilvory argued the traffic stop in his case was inproper
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because the crack in his car’s windshield did not inpede his
vi sion nor endanger hinself or others, therefore, there was no
statutory basis for the traffic stop.

The Fifth District Court of Appeal disagreed. The court
recogni zed 8 316.610 makes it a civil traffic infraction to
drive a vehicle that is in an unsafe condition *“because of
faulty or defective equi pment that endangers the driver or other
menbers of the public.” The court further stated,

Mor e i mportantly, under section
316.610(1), if a law enforcenent officer has
reasonable cause to believe a vehicle is
unsafe or not equipped as required by | aw,
the officer may require the driver to stop
t he vehicle and submt it to an inspection.

lvory, 898 So. 2d at 185.

The Fifth District Court of Appeal noted the issue before
the trial court was whether there was a constitutional basis for
the stop, i.e. whether the officer had reasonable suspicion to
stop Ivory. In reviewing the record evidence, the court held:

The deputy testified that he observed
t he cracked wi ndshield while driving behind
| vory’s car. Once he stopped Ivory and
exam ned the wi ndshield, he determ ned that
it was unsafe. The deputy testified it was
a substantial crack and not a hairline crack
or chip. After lvory stated he did not have
a l|license, the deputy wote a traffic
citation for driving wth a suspended
license which he later amended to driving
while |icense suspended or revoked when he
| earned that Ivory was a habitual traffic
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of f ender. The court found that the deputy

had an objective reasonable suspicion to

stop Ivory and inspect the w ndshi el d.
Ivory, 898 So. 2d at 186 (enphasis added).

Only a few nonths after the Ivory decision, the Fifth
District Court of Appeal had another opportunity to address the
constitutionality of a stop for a cracked windshield. |In State
v. Breed, 5D04-282 (Fla. 5" DCA June 10, 2005), the Breeds’
not or home was stopped due to a crack in the wi ndshield. The
officers then obtained consent to search the notor honme and -
after a two or three hour search - discovered marijuana. The
trial court found the stop was valid, but suppressed the
evi dence due to the length of the subsequent search. Al t hough
the court ultimtely reversed the granting of the notion to
suppress finding the Breeds freely, voluntarily, and know ngly
consented to the search without Iimtation, the Fifth District
Court of Appeal held the trial court properly applied the |aw
when it <concluded that the initial stop for the cracked
wi ndshield was valid. The court cited a nunber of cases from
other Florida districts, including the case at bar, Smth v.
State, 735 So. 2d 570 (Fla. 2d DCA 1999)(stating, “The vehicle
in which M. Smth was riding was stopped for having a cracked

wi ndshield, a violation of Florida | aw and “Because the
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wi ndshield was cracked, the vehicle’'s stop was justified.”);

K.GM v. State, 816 So. 2d 748 (Fla. 4'" DCA)(the defendant was

st opped for operating a vehicle with a cracked wi ndshield. “It
is not disputed that the initial stop was valid.”) But See,

State v. Burke, 4D03-4879 (Fla. 4'" DCA June 8, 2005); Thomas v.

State, 644 So. 2d 597 (Fla. 5" DCA 1994)(the defendant was
st opped for driving a vehicle with a cracked wi ndshield “a non-
crimnal traffic infraction”™, citing, 8 316.610).

Petitioner disnm sses these cases because the issue before
those courts was the propriety of the search subsequent to the
stop. While correct as to the issue litigated in those cases,
Petitioner’s argunent nerely supports the state’s position that
t he common, preval ent, and correct understanding of the statute
permts a traffic stop where an officer observes a cracked
wi ndshi el d.

Furthernore, this Court’'s decision in Doctor v. State, 596

So. 2d 442 (Fla. 1992) does not conpel this Court to find a
vehicle stop based on an observation of a cracked wi ndshield is
unconsti tutional . In Doctor, the officers testified that the
Fl orida Hi ghway Patrol, in concert with the St. Lucie Police
departnment were operating a drug interdiction program The

pur pose of the programwas to interdict drugs and “the prinmary
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node of operation was to stop all traffic violators.” Bot h

officers involved in the stop of Doctor testified he was stopped

because of a “defective taillight”. Both officers testified the
defect was a crack in the innernost lens of the taillight.
This Court began its exanm nation of the stop by noting, “In

Kehoe v. State, 521 So. 2d 1094, 1096 (Fla. 1988) this Court

observed that ‘when the police realize that they |lack a founded
suspicion, they sonetines attenpt to justify a stop on sone
obscure traffic violation.” W held that a stop will not be
valid just because an officer could have lawfully nmade the stop

.7 1d. at 446. The Court went on to say, “The state nust
show that under the facts and circunstances a reasonable officer
woul d have stopped the vehicle absent an additional invalid
purpose.” 596 So. 2d at 446. This approach has subsequently
been overruled by the Suprene Court of the United States in

Whiren v. United States, 517 U S. 806, 818 (1996), where the

Court hel d:

. we are aware of no principle that
mould allow us to decide at what point a
code of |aw beconme so expansive and so
commonly violated that infraction itself can
no |longer be the ordinary neasure of the
| awf ul ness of enforcement. And even if we
could identify such exorbitant codes, we do
not know by what standard (or what right) we
woul d decide, as petitioners would have us
do, whi ch particul ar provi si ons are
sufficiently i nport ant as to nerit
enf or cenent .
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This Court also exam ned the alleged basis of the stop by
| ooking to 8 316.610, the statute under which the officers
claimed to have stopped Doctor. In conjunction with 8 316.610
the Court |ooked at the statutory requirenents regarding
taillights. § 316.221(1), Fla. Stat. (1987). Because Doctor’s
car had at least two taillights that emtted a red light plainly
visible from 1,000 feet, at the statute required, this Court

found “a reasonable officer would have known that Doctor’s
taillight was in conpliance with the law since red taillights
were visible on both ends of the vehicle.” Doctor, 596 So. 2d
at 446.

As the Second District Court of Appeal points out, Doctor
was decided before Whiren elimnated the issue of pretext.

Further, Doctor does “not involve a situation in which the |aw
enforcenment officer applied the correct |aw but |ater determ ned
after closer inspection that there was no violation.” Hilton
30 Fla. L. Weekly D453.

As in Vera and Muse, Petitioner nmakes nmuch of the fact there
is no specific portion of the statute prohibiting driving an
automobile with a cracked w ndshield. Petitioner’s argunent

fails to recognize Florida law requires all vehicles to have

wi ndshi el ds and, further, mandates that all required equi pnent
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be in “proper condition and repair.” Petitioner’s argunent also
fails to recognize that |aw enforcenment officers need not
establish a violation of the law prior to stopping a vehicle to
i nvesti gate. I ndeed, the function and purpose of a stop based
on reasonable suspicion is to permt officers to confirm or
di spel their suspicion as to whether the |law is being broken.

Petitioner points to other jurisdictions that require a
w ndshield to be cracked to a certain degree before becom ng a
violation of the law. Petitioner’s argunent in this respect is
simlarly flawed. First, other jurisdictions are entitled and
enpowered to have different, even nore stringent requirenments
regarding the condition of vehicles on their roads. The fact
other jurisdictions may prohibit an eight inch crack, or an
excessively cracked wndshield does not make Florida s
requi renment a windshield must be in proper condition and repair
| egal ly deficient in any way. Second, Petitioner also fails to
recogni ze that even in those jurisdictions were the extent of a
crack is statutorily defined officers are justified in stopping
vehicles to determine the if the extent of the crack is in
vi ol ati on of the | aw.

Petitioner’s position also would require the Legislature to

enunerate and detail the “proper repair” of every piece of a
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vehicle’s equi pnent. Petitioner’s argunent rests on the
proposition that because the Legislature did not define the
“proper repair” of a windshield, only defects that are obviously
hazardous justify a traffic stop. Not only would it be unduly
burdensone for the Legislature to define the “proper repair” of
every piece of equi pment on a vehicle, the Legislature is
authorized to allow |law enforcenent officers to use their
discretion in determ ning whether certain equipnent defects
cause a vehicle to be unsafe, so long as the officers do not
exercise that discretion arbitrarily. 1In other words, officers
must be able to articulate the basis for the stop, and that
articul ated basis nust be reasonabl e.

As Petitioner points out, the Legislature has explicitly
defined requirements for certain required equipnment. For
exanple, 8 316.220 requires vehicles to have at |east two
headl anps that emt a white |ight placed on each side of the
front of the vehicle not nore than 54 inches not |ess than 24
i nches high. Section 316.221 requires notor vehicles to have at
|l east two taillanps on both sides of the back of the vehicle
that emt a red light visible from a distance of 1,000 feet.
Section 316.234 requires vehicles to have stop |anps on the rear
of the vehicle that emt a red or anber light visible from a
di stance of not |ess than 300 feet.
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As shown by the above exanples, certain equipnent defects
are nore apparent than others. Additionally, as shown by these
exanpl es, certain equipnment requirenents are quantifiable.
Either a vehicles taillanps emt a red light, or they do not.
Either a vehicle s headl anps emt a white light, or they do not.
Either the vehicles headl anps are nounted at the correct height,
or they are not. Ei ther a vehicles stop lanps emt a red or
anmber light visible at 300 feet, or they do not. Law
enf orcenent officers mght not be able to determ ne whether a
cracked wi ndshield poses a safety hazard until after the car is
st opped and i nspect ed.

More inmportantly, the fact the Legislature has chosen to
make certain equi prment defects presunptively unsafe, therefore,
unl awf ul does not necessarily lead to the conclusion that the
Legislature is required describe in detail all possible
equi pnent defects that may or may not be unsafe.

Not ably, 8 316.610 allows | aw enforcenent to i ssue a notice
to repair, rather than inpound the vehicle, in the case of non-
hazardous equi pnent defects including, but not |imted to,
“tail pipes, nmufflers, wi ndshield wi pers, marginally worn tires.”
No where in Chapter 316 does the Legislature define the “proper

repair” of a vehicle s tires. Yet, the Legislature recognized
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that worn tires are equi pnent defects that may or may not be
hazar dous, thereby justifying a brief stop and safety
i nspecti on.

Petitioner also makes nuch of the fact that there was no
testimony regarding whether the <crack caused a dangerous
condition. First, Oficer Harrison testified that when he first
noticed the cracked w ndshield he did not know if the crack
obstructed the driver’'s view (T62). This very reason
justifies a traffic stop to determine if the vehicle is in such
an unsafe condition as to warrant inpoundment. Further, the
i ssue of whether the crack caused an unsafe condition was not
the basis of Petitioner’s argunent to the trial court regarding
the legality of the stop. Petitioner’s argunent was based on
the credibility of the officers’ testinony regarding when,
where, and how they saw the crack in Petitioner’s vehicle's
wi ndshield. (T122). The argunment with reference with whether
the crack obstructed the driver’s view was with reference to the
actions the officer could legally take after they conducted the
stop. (T122).

Ot her practical considerations justify stopping a vehicle
when an officer observes a cracked w ndshield. As pointed out

in the state’s Mdtion for Rehearing and/or Rehearing En Banc, a
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vehicle's windshield is an inportant structural elenment for roof
integrity and strength. Ei gen, Ana Maria “Exam nation of
Rol | over Crash Mechani sns and Occupant OQutcomes” National Center
for Statistical Analysis - National Hi ghway Traffic and Safety
Admi ni stration, December 2003. (Exhibit 1, p. 3)°% A damaged
wi ndshield may present an unsafe condition even if the danage
does not inpair the driver’s view

An Australian study, upon which the National H ghway Traffic
and Safety Adm nistration relied on in part for its evaluation

of roll over crashes, showed the “wi ndscreen, and its bonding to

the body structure . . . has a great influence on the resistance
to crush (in a roll over «crash), because the screen is
supporting the pillar.” Henderson, M chael; Paine, M chael,

“Passenger Car Roof Crush Strength Requirenments” Departnent of
Transport and Regi onal Devel opnent, The Federal O fice of Road
Safety (Australia), 1998. (Exhibit 2, p. 60-61). Therefore, the
wi ndshield is part of the vehicle s “safety equi pment” and nust
be mai ntained properly in order to serve its nultiple purposes,
i ncludi ng supporting the roof in a roll-over crash.

When a 1991 S/T Cab Pick Up, and a 1981 S10 Pick Up were
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tested pursuant to the NHTSA Roof Crush Performance Test?® they
both showed a 36% reduction in roof strength when tested w thout
the windshield. (Exhibit 3, p. 88).°

Furthernore, front-seat passenger air bags are designed to
depl oy agai nst the w ndshield. In a front-end collision, a
cracked wi ndshield can fail and the force of the air bag can
bl ow the wi ndshield out. As a result, unrestrained passengers
could be ejected fromthe vehicle. (Exhibit 4, p. 90; Exhibit 5,
p. 92-93).

Even a small “ding” can develop into a major crack as a
result of “thermal shock,” which can occur when the cold air of
the vehicle’'s air conditioning cones in contact with a sun-
heated wi ndshield. This is particularly dangerous in Florida' s
climte. (Exhibit 6, p. 96). Due to inportant safety
consi derations, including maintaining the integrity of the roof

and roof strength, consuners are urged to maintain the factory-

® FWSS 216, National Highway Traffic Safety Adm nistration
Regul ati ons.

" This test was conducted in the course of civil litigation
agai nst GCeneral Motors alleging defective roof and seatbelt
design and was introduced as one of the plaintiff’'s exhibits.
Lambert v. General Mdtors, Case No.: RCV039570 (Cal. 4th App.
Di st. 2003) (unpublished opinion).
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installed windshield. (Exhibit 4, p. 90; Exhibit 6, p. 96-97).°

Therefore, it is inportant to identify and repair damaged
wi ndshi el ds as soon as possible, before the danmage i s such that
replacenent is the only option. Section 316.610 provides |aw
enforcenent an opportunity to advise drivers of the necessity of
mai ntaining their vehicle’s w ndshield in proper repair or
condition to avoid potentially dangerous consequences.

Petitioner m sapprehends the purpose and intent of 8§
316. 610, which is to give | aw enforcenent officers the ability
to make reasoned decisions regarding a vehicle s safety after an
exam nation and inspection of the vehicle. Naturally, a stop
executed in order to make such an inspection and determ nation
nmust be based on reasonable cause to believe the vehicle's
equi pment is not in proper repair or adjustnment.

According to Petitioner’s reasoning, officers would be
permtted to stop only those vehicles that are obviously unsafe.

That determ nation, according to Petitioner, nust be nade while

® Notably, § 627.7288 mandates that, "the deductible provisions
of any policy of notor vehicle insurance, delivered or issued in
this state by any authorized insurer, providing conprehensive
coverage or conbi ned additional coverage shall not be applicable
to damage to the wi ndshield of any notor vehicle covered under
such policy.” See also, F.A C. 690.142.011(11)(b)(5) — Insurer
Conduct Penalty Gui deli nes.
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the vehicle in question, or the officer’s vehicle, or both are
traveling on Florida's highways or roads at speeds up to 70
nmles per hour. The |law does not require such certainty.
Rather, the law requires governnental or |aw enforcenent
intrusion to be reasonabl e when bal anced agai nst individuals’
expectation of privacy. Individuals have a |imted expectation
of privacy in their autonobiles that nust be bal anced with the
state’s conpelling interest in ensuring the safety of Florida's
roads and hi ghways. Section 316.610 sufficiently bal ances those
conpeting interests. Therefore, |aw enforcenent officers can
constitutionally stop a vehicle after observing a cracked
wi ndshi el d, but prior to determ ning the extent of the crack.

CONCLUSI ON

Respondent respectfully requests that this Honorable Court
affirmthe Second District Court of Appeal’s decision affirning

the denial of Petitioner’s nmotion to suppress.
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