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PRELI M NARY STATEMENT

The Appellants will use the designations and references in

this Supplenental Brief that they used in their prior briefs.
STATEMENT OF THE CASE

This case was argued before this Court on Decenber 1, 2005.
At oral argunent the Court raised the issue of the application
of Section 197.122, Florida Statutes, to this case. As this
statute was not part of the trial court’s final order and was
not briefed or argued before the Second District Court of
Appeal, the Petitioners were not able to fully answer the
Court’s questions. Thus, this brief is before the Court on the
Court’s Order of Decenber 7, 2005 directing the parties to file
suppl enent al briefs addr essi ng solely t he appl i cation
rel ationship, and inpact of Section 197.122, Florida Statutes
(2000) with regards to the facts of this case.

STATEMENT OF THE FACTS

The facts are set forth fully in the statenment of facts
included in the Initial Brief, and incorporated herein by
ref erence.

| SSUE
VWHETHER THE PROPERTY APPRAI SER WAS AUTHORI ZED UNDER
SECTI ON 197.122, FLORI DA STATUTES (2000) TO CORRECT A

CLERI CAL ERROR MADE I N TAX YEAR 2000, THE BASE YEAR,
RESULTI NG I N AN | NCORRECT BASE YEAR JUST VALUE.



SUWARY OF ARGUMENT

Section 197.122, Florida Statutes allows for the correction

of the clerical error in this case
ARGUVENT

SECTI ON 197. 122, FLORI DA STATUTES, ALLONG THE

CORRECTION OF THE DATA ENTRY ERROR AND DOES NOT

CONFLI CT W TH ANY PROVI SI ON OF “SAVE OUR HOVES.”

The question this Court asks is to what extent does Section
197. 122 apply to the clerical data entry error in the initial
assessnment of Respondent’s property. The Petitioners assert
that Section 197.122 applies in this case, that the application
of the law to the data entry error allows the Property Appraiser
to correct the error, and that the correction does not run afoul
of the “Save Qur Hones” provision of Article VII, Section 4(c),
Fl ori da Constitution.

I . SECTION 197.122, FLORIDA STATUTES;, |ITS PURPCSE
AND APPLI CATION TO THI S CASE

A. THE PURPOSE OF SECTION 197.122, FLORI DA
STATUTES, |IS TO ALLOW FOR THE CORRECTI ON OF
ADM NI STRATI VE ERRORS TO PREVENT UNEQUAL TAX
TREATMENT

Section 197.122(1), Florida Statutes, states in pertinent
part:

[Bl]ut any acts of om ssion or comm ssion may be
corrected at any time by the officer or party
responsible for themin |ike manner as provided by |aw
for performng acts in the first place, and when so
corrected they shall be construed as valid ab initio

2



and shall in no way affect any process by law for the
enforcement of the collection of any tax.

Section 197.122, Florida Statutes, is the Legislature’'s
exercise of power in ad valorem tax adm nistration to provide
the property appraisers of this State the authority to nake a
correction of clerical errors in the valuation of property and
t he correspondi ng assessnent of taxes.

In addressing corrections which lead to increases in a
property’s assessnent, this Court has distinguished increases
resulting from m stakes of judgnent and m stakes of om ssion.
In the case of Korash v. MIls, 263 So. 2d 579 (Fla. 1972), this
Court nmade a clear distinction between an increase in value due
to m stakes of “judgnment” and the correction of a record where a
portion of the property mstakenly did not appear on the record
for assessnent.?/ In short, a notel was conpl eted before January
1, 1967, however, due to an error, the paperwork docunenting the
value of the notel structure was separated from the |and
val uati on and the assessnent was based solely on the raw | and
val ue. The discovery of the error was found and, in 1968, a

correction reflecting the true value was issued. There was no

'/ Three years earlier, in 1969, this Court issued a short
decision stating that only errors of purely admnistrative or
mnisterial nature were subject to correction under the |aw
Allen v. D ckinson, 223 So. 2d 310 (Fla. 1969).

3



question that the error was clerical.

This Court reversed the opinion of the |local chancellor
that the property appraiser could not go back and correct the
error. This Court began by noting that the decisions relied
upon by the chancellor were cases where an actual assessnent was
i ncreased due to a change in judgnment by the property appraiser,
stating:

It will be seen however that in these prior cases the

i ncrease has been an attenpted increase in anount only

(after an assessnent of the inprovenent for a tota

| esser amount) and not instances where the entire

i nprovenent was skipped and failed to be noted at all

for taxation because of error or oversight as in the

present case.

Korash, 263 So. 2d, at 580-81 (Enphasis in the original). In

conclusion, this Court stated:

Thus we have here an instance where the principal
value of the property has indeed "escaped” taxation
which is fairly within the contenplation of Fla. Stat.

8§ 193.092, F.S A It would be an extrenely
i nequi table and unjust result for a court of equity to
grant to a know ng taxpayer an outright "w ndfall" of

$25,000 which was the additional tax he adnmttedly
escaped for the year in question.

Korash, 263 So. 2d, at 581-82.°2
In the instant case, counsel for the Petitioners argued

that the Respondent’s position created inequities to other

2/ Al though Korash was decided under the application of
section 193.092, Florida Statutes, the reasoning of this Court
in that case is equally applicable here.
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taxpayers and a wndfall to the Respondent. At oral argunent,
Justice Quince also asked a question concerning such inequities.
This Court has previously noted that inequity could exist if a
correction of clerical errors was not allowed. In Korash this
Court stated:

Justice nmay be "blind®* but it is not stupid.
| mpartial fairness and equality is what the blindfold
represents. W cannot condone a taxpayer's blithely
asserting refined definitions of single assessnents
and separate billings when he so clearly knew that
there was no tax bill whatever for the inprovenent of
a $650,000 notel. The 1967 assessment and tax billed
was precisely the sane as in 1966 when the |and was
bare. Any taxpayer would realize that he has
"escaped” a new substantial tax on a new building
whi ch he knew woul d be forthcom ng.

* *x %

Here, it is perfectly apparent to any buyer or seller
that the exact tax in 1967 is that on the bare land in
1966 and that they nust provide between them for the
future correction of the tax which would be inevitably
forthcomng, in the firm knowl edge of "the certainty
of death and taxes!" Here there has never been any
change in the tax assessor's judgnent. He nade the
same, proper assessnent (the amount is not chall enged)
of the new notel in 1967 and it was sinply left off
the roll. Plaintiffs retained ownership of the notel
until they sold it in 1970.

A bal anced scale of justice as the goal of our tax
statutes is reflected by the corollary of § 193.092
taxing "escaped" property, and Fla. Stat. § 193.38
(1967), which provides in the event of double
assessnent that the tax assessor "shall collect only

the tax justly due thereon.”™ The clear objective is
thus spelled out within the range of the applicable
statutes to the end that a single but full, just tax
be paid by each taxpayer. Petitioners are no

5



different.

Korash, 263 So. 2d, at 582-83 (footnote omtted). For as this

Court stated:
Qur holding is consistent with the basic purpose of
taxation: that all taxpayers share in proportion to
their assessnents, the support of their governnment and
the protection and services afforded to their property
and to thenselves, and that none bears an added or
unfair burden by reason of other taxpayers not paying
their just share.

Korash, 263 So. 2d, at 582 (footnote omtted).

Subsequent to Korash, the District Courts of Appeal have
followed this Court’s reasoning and the distinction between
m stakes in “judgnents” and clerical errors. See Robbins wv.
First National Bank of South Mam , 651 So. 2d 184, 185 (Fl a.
3rd DCA 1995)[computer error]; MNeil Barcelona Associates, Ltd
v. Daniel, 486 So. 2d 628, 629 (Fla. 2nd DCA 1986); and,
Straughn v. Thonpson, 354 So. 2d 948 (Fla. 1st DCA 1978)

[ conput er error].

B. SECTION 197.122, FLORIDA STATUTES, PERM TS THE
CORRECTION OF THE ADM NI STRATIVE ERROR IN THI'S

CASE
The Property  Appraiser’s error in this case i's
adm ni strative/clerical. That type of error is clearly within
the line of <cases distinguishing mstakes in judgnment from
clerical errors. Therefore, this Court may apply the Korash

reasoning to this case and reverse the courts below which

6



di sal | owed the correction.

The undisputed facts in this case reveal that there was no
error in judgnent as to the value of the property by the
Property Appraiser; the value of M. Kroschell’s property was
not increased because of sonme mstake as to the value of the
entire appraised property. Instead, the data entry error
omtting 3,746 square feet of base living area was an
adm nistrative mnisterial error; no judgnment was invol ved.

In this case, the original erroneous assessnent excluded
the value of the omtted base living area square footage.
Further, the <clerical error omtting the base area square
footage from the base year assessnent is wthin the
contenplation of section 197.122, Florida Statutes (2000),
particularly its authorization to property appraisers to correct
acts of om ssion or comm ssion.

As this Court noted in Korash, it nust not be “blind” to
the facts of this case and the pernmanent w ndfall the Respondent
woul d receive if correction of the admnistrative error is not
permtted. Therefore, application of Section 197.122 to the
facts of this case results in a correction of the clerical error
and reflects the true just value of the Respondent’s property.

This Court should reverse the Second District Court, and

remand the case with the order that the Property Appraiser

7



correct the clerical error in the base year
C. SECTI ON 197.122, FLORIDA STATUTES (2000), NOT
SECTI ON 193. 155, FLORI DA STATUTES (2000), APPLIES
TO THE CORRECTI ON OF THE DATA ENTRY ERROR VH CH
RESULTED IN AN |INCORRECT BASE YEAR VALUE ON
RESPONDENT’ S PROPERTY

Because of the timng of the clerical error in this case,
there is a question as to which statute, Section 197.122,
Florida Statutes (2000), or Section 193.155, Florida Statutes
(2000)3, controls the correction of the clerical error that
occurred in March 2000.

This Court has stated that “. . . it is well-settled that
where two statutory provisions are in conflict, the specific
statute controls the general statute.” Pal m Beach Canvassi ng
Board v. Harris, 772 So. 2d 1220, 1234, reversed sub nom, Bush
v. CGore, 531 U S 98, on remand, 772 So. 2d 1273 (Fla. 2000).
Conversely, if the two statutes do not conflict, then the
specific statute does not <control and “related statutory
provi sions nmust be read as a cohesive whole.” Harris, 722 So.

2d, at 1235. This is because a statutory provision is not to be

“construed in such a way that it renders neaningless or absurd

3/ Petitioners have addressed, in the initial and reply
briefs, their argunments related to the application of section
193.155(8), Fla. Stat. (as anended in July 2001) to the instant
case. The following argunent is presented in the alternative to
those set forth in the prior briefs, in the event that it is



any other statutory provision.” Harris, 722 So. 2d, at 1234.

Therefore, we nust see if, in 2000, Section 193.155 and 197.122
were in conflict, and if not, how they could be construed in
harnony wi th each ot her

The Legislature has made clear in Section 197.122(1),
Florida Statutes (2000), that “any acts of onission or
comm ssion may be corrected at any tinme by the officer or party

responsi ble for them. This statute was in effect prior to
1994, before the passage of Save Qur Homes (hereinafter *“SOH).
Section 197.122 is the general correction statute governing the
taxation process. Such corrections are further limted within
such section only to certain instances of material m stakes of
fact when a Property Appraiser would reduce an assessnent. See
§ 197.122(3), Fla. Stat. (2000).

Al though the Legislature enacted Section 193.155 to
i npl enent the SOH anmendnent (Article VI, Section 4(c), Florida
Constitution) there is no indication that the enactnent of
Section 193.155(8) in 1994, was intended to render Section
197. 122 neani ngless or superfl uous. A nore appropriate

interpretation is that these two statutory provisions, which are

both part of the Taxation and Finance title of the Florida

determ ned that section 193.155(8), Fla. Stat. (as anmended in
July 2001) does not apply retroactively.
9



Statutes, should be read in pari mteria such that they
harmoni ze with one another and the SOH anendnent. See Florida
Dep't of State, Div. of Elections v. Martin, 30 Fla. Law Wekly
S780, S781 (Fla. Novenmber 10, 2005). See al so Jones v. ETS of
New Ol eans, 793 So. 2d 912, 914-915 (Fla. 2001)(“A basic tenet
of statutory construction is that a ‘statute should be
interpreted to give effect to every clause in it, and to accord
nmeani ng and harnmony to all parts.’”)

As enacted in 1994, Section 193.155(8), read, in pertinent

part:
Erroneous assessnents of honmestead property assessed
under this section nay be corrected in the follow ng
manner :
(a) If errors are made in arriving at any annual
assessment under this section due to a nmaterial
m stake of fact concerning an essential characteristic
of the property, the assessnent nust be recalcul ated
for every such year
Section 197.122 insures the initial setting of just value
as required in Article VII, Section 4. Under the holding of

Smth v. Wlton, 729 So. 2d 371, 373 (Fla. 1999), the Court
found that Section 193.155(8), Florida Statutes (2000), was
i napplicable on its face to the base year assessnment set forth
in Article VII, Section 4, Florida Constitution. As such, the
i npl ementing statute, Section 193.155(8), Florida Statutes

(2000), for the “capped” or assessed val ue conponent of the SCH
10



anendnent, applied after just value was set, and did not
conflict with Section 197.122. Both statutes ould be applied
to the sane set of facts wi thout doing injustice to one another.

Furt her, the application of Section 197.122 to the clerical
error in the instant case does not conflict with this Court’s
holding in Smth v. Wlton. First, on its face section 197.122,
Florida Statutes, can apply to the base year because of
corrections errors of omssion or commission nay be nade at any
time. Second, as the Court recognized at argunent in the case
at bar, Smith v. Wlton dealt with a mstake in value of the
property due to an error in judgnent - not a clerical data entry
error. Therefore, in Smth v. Wlton, Section 197.122 was not
an option, not because Section 193.155 nmade it inapplicable to
capped properties, but because the error was not one of om ssion
or conm ssion, but a m stake in judgnment.

In the instant case, the data entry error is clearly within
the paranmeters of Section 197.122(1), because it was an om ssion
of the 3746 square feet of base area of the hone from the
property value roll.#* The intent of the voters in enacting the
SOH anendnent was not to renove the initial requirenment to set

the assessnment at just value, but to |imt increases in assessed

4l See Straughn v. Thonpson, 354 So. 2d 948 (Fla. 1st DCA
11



val ue once just value was set in the base year. Application of
Section 197.122(1) to correct the clerical error in the base
year assessnment ensures the threshold conponent of Article VII,
Section 4 - just value, is satisfied.

In sum Section 197.122, Florida Statutes (2000) and
Section 193.155, Florida Statutes (2000), did not address the
sane i ssues in the year 2000, the tine of the error here.® Each
statute could be applied to the facts of this case, Section
197.122 to correct a clerical error in “just” value and Section
193.155(8)(a) to correct an error in the “annual” assessnent.

1. A CORRECTION OF A CLERICAL ERROR I N THE BASE YEAR

ASSESSMENT UNDER SECTION 197.122, FLORI DA STATUTES,

DOES NOT VI COLATE ARTICLE VII, SECTION 4(c) OF THE
FLORI DA CONSTI TUTI ON, “SAVE OUR HOVES” PROVI SI ON.

The SOH anendnent to Article VII, Section 4(c) does not
affect the validity or operation of Section 197.122. “Article
VII, section 4 of the Florida Constitution requires a °‘just

valuation of all property for ad valorem taxation,’
Dep’t of Revenue v. The City of Gainesville, 30 Fla. Law Wekly

S829, S830 (Fla. Decenmber 8, 2005).

1978) [conputer error omtting a “0" fromthe assessed val ue].

°/ Petitioners acknow edge that it appears clear that after
July 1, 2001 (the effective date of the statutory anendnent),
clerical errors in “just” value in honestead property that
occurred after July 1, 2001 would be controlled by Section
193.155(8), Florida Statutes (2002).
12



Under Article VII, Section 4's mandate for just valuation,
the just wvaluation of all property, except for the

different classes of property actually listed in
section 4, nust be neasured under uniform objective
standards. See Valencia Cr., Inc. v. Bystrom 543 So.

2d 214, 216 (Fla. 1989); Interlachen Lakes Estates,
Inc. v. Snyder, 304 So. 2d 433, 434-35 (Fla. 1973).

Florida Dep’'t of Revenue v. Howard, 30 Fla. L. Weekly S498, S$S498

(Fla. June 30, 2005).°
In analyzing the validity of a statute, this Court has |ong
hel d
we are obligated to accord legislative acts a
presunption of constitutionality and to construe
challenged legislation to effect a constitutional
out cone whenever possible. See Eastern Air Lines,
Inc. v. Dep't of Revenue, 455 So. 2d 311, 314 (Fla.
1984); Chatlos v. Overstreet, 124 So. 2d 1, 2 (Fla.
1960) .
Florida Dep’t. of Revenue v. Howard, 30 Fla. L. Wekly, at S498.
It is beyond question that every law is presunmed valid. North
Florida Wnen's Health and Counseling Serv. Inc. v. State, 866
So. 2d 612, 625-626 (Fla. 2003); Chicago Title Ins. Co. V.

Butler, 770 So. 2d 1210, 1214 (Fla. 2000).

A cardinal rule of statutory construction is that a statute

® This requirement of uniformity has led this Court to hold
“that while the Legislature could establish just valuation
criteria to be applied in determning the just value of property
for tax purposes, it <could not arbitrarily classify sone
property for favored tax treatnent. See Bystrom 543 So. 2d at
216; Snyder, 304 So. 2d at 434-35.” Howard, 30 Fla. L. Wekly,
at S498.
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must be interpreted to give effect to every clause in it, and to
accord neaning and harnony to all of its parts; statutory
interpretations that render statutory provisions superfluous or
meani ngl ess are, and should be, disfavored. Hawki ns v. Ford
Mot or Company, 748 So. 2d 993, 997 (Fla. 1999).7/ Fur t her nor e,
it is well settled that courts will not adj udi cat e
constitutional questions where there are other grounds on which
a cause may be disposed of. Sullivan v. Sapp, 866 So. 2d 28, 34
(Fla. 2004). It is equally well settled that courts should
endeavor to inplenent the legislative intent of a statute and
avoi d any constitutional issues raised. State v. Mdzo, 655 So.
2d 1115 (Fla. 1995).

The correction of the type of error that occurred in this
case, a clerical error, does not run afoul of “Save Qur Hones”
as it does not undercut the intent and purpose of Article VII,
Section 4(c), Florida Constitution. Further, it was not the
intent of the SOH anmendnent to change prior ad valorem tax
procedures, except to limt increases in the valuation of

homest ead property on an annual basis once its just value was

I The Legislature is presuned not to pass neaningless
| egi sl ation. State v. Goode, 830 So. 2d 817, 824 (Fla. 2002).

The courts are not to presune that a given statute enploys
"usel ess | anguage." Johnson v. Feder, 485 So. 2d 409, 411 (Fla.
1986) .

14



est abl i shed.

Section 197.122, Florida Statutes, is affected by Article
VII, Section 4(c), Florida Constitution, only if the purpose of
t he SOH anendment and Section 197.122 conflict. Article VI,
Section 4(c) states in pertinent part:

(c) Al persons entitled to a honestead exenption
under Section 6 of this Article shall have their
honmest ead assessed at just value as of January 1 of
the year following the effective date of this
anendnment. This assessnent shall change only as
provi ded herein.

(3) After any change of ownership, as provided by
general |aw, homestead property shall be assessed at
just value as of January 1 of the follow ng year.
Thereafter, the honestead shall be assessed as
provi ded herein. (Enphasis added)

This Court has held that the purpose of SOH is to:
[limt] the annual change in property tax
assessnents on honestead exenpt property to three
percent of the previous assessnent or the change in
t he Consuner Price Index, whichever is |ess.
Zingale v. Powell, 885 So. 2d 277, 279 (Fla. 2004).%  Quoting
fromthe First District’s decision in Smth v. Wlton, 710 So.
2d 135, 137 (Fla. 1% DCA 1998) this Court noted:

The purpose of the anmendnment is to encourage the

preservation of honmestead property in the face of ever
i ncreasing opportunities for real estate devel opnent,

8/ See also Smith v. Welton, 729 So. 2d 371, 372 (Fla.
1999) .
15



and rising property values and assessnents. The
anmendnment supports the public policy of this state
favoring preservation of honesteads. Simlar policy
considerations are the basis for the constitutional
provisions relating to honestead tax exenption

(Article VII, Section 6, Florida Constitution),
exenption from forced sale (Article X, Section 4(a),
Florida Constitution), and the inheritance and

alienation of honestead (Article X, Section 4(c),
Fl ori da Constitution).

Zingale, 885 So. 2d, at 281. See also Smth v. Wlton, 729 So.
2d, at 372-73.

O inportance to Save Qur Honmes, and this case, is the
setting of the “just” valuation for the honmestead property in
the year the property owner qualified for honestead exenption.
Zingal e, 885 So. 2d, at 884.°% Article VII, Section 4, begins
with the words:

By general law regulations shall be prescribed which

shall secure a just valuation of all property for ad

val orem taxation .

Thus, the first requirenent of the Article VII, Section 4 is for
the Legislature to create a nmandatory state-wide, uniform

procedure for the “just” valuation of real property for ad

val orem tax purposes. See also Howard, 30 Fla. Law Wekly, at

° In Horne v. Markham 288 So. 2d 196, 199 (Fla. 1973),
this Court “held that article VII, section 6 does not create an
absolute right to a honestead exenption but instead requires
that taxpayers establish the right thereto by following the
procedures required by law.” See also Zingale, 885 So. 2d, at
282.
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S498. Wthout the *“just” valuation of property, the entire
constitutional and statutory schenme makes no sense and fails.

This Court’s decision in Howard sets forth the need for and

reasoni ng behind “just” wval uation. Howard, 30 Fla. Law Wekly,
at S498-S499.

The assunption running throughout all of this Court’s
decisions on “just” valuation 1is the assunption that a

nmeani ngful “just” valuation on the property has been made in the
first place. If an assessment is based upon incorrect or
erroneous information, the assessnent is not “just.”

As an anendnent to Article VII, Section 4(c), SOH changed
the prior application of Article VII, Section 4 and the
| egislation enacted to inplenent Article VII, Section 4. But
the SOH anendnent did not repeal in any nmanner the mandate to
first have “just” valuation of property. All SOH did was to
limt the annual increase in the valuation of the property once
just value was established.'®/ Therefore, there is no conflict
between the requirenments to first set “just” value with the
| ater SOH assessnent limtation on exenpted honestead property.

Section 197.122's grant of authority to property appraisers

0/ Article VI1, Section 4(c) had the effect of liniting a
rise in the annual assessnent either to 3% of the prior years
assessnment or a percentage change in the Consuner Price |ndex
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to correct any acts of omssion or commssion, at any tine,
furthers Article VII, Section 4's nmandate of “just” value of all
property. Section 197.122 insures a “just” valuation can be
made after certain adm nistrative, mnisterial errors occur.
Proper application of the Save Qur Honmes assessnent
l[imtation is predicated upon the “just” wvaluation of the
homestead property from which its limtation can be applied.
The Save Qur Honmes provision is not offended or violated by
application of the preexisting correction statute of Section
197.122, Florida Statutes (2000) to correct clerical errors so
the properties benefiting fromthe Save Qur Hones cap are val ued
at “just” value prior to calculation in |ater years of alimted

assessed val ue.

(CPl). Smth v. Wlton, 729 So. 2d, at 372.
18



CONCLUSI ON

Therefore, for the above reasons, Section 197.122, Florida
Statutes, authorizes correction by the Property Appraiser of the
erroneous base year value to just value. The error here was an
adm nistrative data entry error. No question of judgnent was
present in the increased valuation of the Respondent’s property,
rather the value attributable to the omtted base area square
footage was added to the tax bill. Therefore, the correction of
the error was |egally proper.

Article WVII, Section 4(c), Florida Constitution, has a
different intent and purpose from that of Section 197.122. The
enactnent of Article VII, Section 4(c) does not effect the use
of Section 197.122 in the correction of admnistrative errors in
the calculation of base year “just” valuation. Further, as
section 193.155(8)(a), Florida Statutes in 2000, did not apply
to the base year just valuation, 197.122 would control this
error.

Based on the foregoing, this Court should find that the
Property  Apprai ser was proper in correcting such an
adm nistrative error and reverse the lower courts on their

di sal | owmance of the correction of the base year just val ue.
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