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PRELI M NARY STATEMENT

Petitioner, the State of Florida, the Appellee in the First
District Court of Appeal and the prosecuting authority in the
trial court, will be referenced in this brief as Petitioner, the
prosecution, or the State. Respondent, Herbert Dickey, the
Appellant in the First District Court of Appeal and the
defendant in the trial court, wll be referenced in this brief
as Respondent or his proper nane.

The record on appeal consists of one volunme, which will be
referenced according to the respective nunber designated in the
Index to the Record on Appeal, followed by any appropriate page
nunber in parentheses.

Al l enphasis through bold lettering is supplied unless the

contrary is indicated.

STATEMENT OF THE CASE AND FACTS

The State had charged the defendant, Herbert D ckey, wth
felony crimnal mschief and felony failure to appear. (1.34).
Di ckey was represented by private counsel, which he retained.
(1.23). On February 9, 1996, D ckey entered a plea of no
contest to both offenses. The trial court conducted a plea
col l oquy and made certain that D ckey understood and desired to

enter a plea of no contest to the charge of felony crimnal



m schief and failure to appear. (I.20-21). The trial court
wi thhel d adjudication of guilt on the failure to appear, and
sentenced Di ckey according to the plea agreenent to two years of
probation for the crimnal mschief. (1.19-25). On June 3,
1996, the trial court termnated the probation upon D ckey’s
paynent of restitution as set forth in the terns of the plea
agreenent. (1.10-15).

On May 24, 2001, Dickey filed a notion for post-conviction

relief pursuant to this Court’s opinion in Wod v. State, 750

So.2d 592 (Fla. 1999). (1.1-7). The trial court found the
nmotion was tinely. (1.31). Among several clains, Dickey
alleged that his attorney was ineffective for msadvising him
because: “Petitioner was told by his Public Defender that he was
entering a nolo contendere plea in which adjudication of qguilt
was w thheld and which conviction was a m sdenmeanor offense
which could not be used to enhance any future sentence.
Petitioner would not have pled guilty otherwise and his present
sentence is enhanced[.]” (1.5). The trial court denied
appel lant’s notion finding that:

G ound Two of Defendant’s notion is DEN ED because

I ncorrect advi ce as to future sent ence

enhancenents is not actionable. Bates v. State,

818 So.2d 626(Fla. 1% Dist. Ct. App. 2002); Rhodes

v. State, 701 So.2d 388 (Fla. 3d Dist. C. App.
1997).




(1.31-32).

Di ckey appealed the trial court’s order to the

District Court of Appeals. Wthout briefing from any of

parties, the First District held that “as a matter of |aw,

First

t he

t hat

counsel's msadvice regarding the collateral consequence of

future sentence enhancenent constitutes deficient performance.”

Dickey v. State, 30 Fla.L.Wekly D443(Fla. 1st DCA Feb.

2005) .

The First D strict reasoned that:

Al though the Florida Suprene Court initially held
that a defendant did not have to be informed by
court or counsel of any collateral consequences of
a plea and only had to be infornmed of direct
consequences in order for the plea to be
consi dered knowi ng and voluntary, Gnebra, 511
So.2d at 962, that holding was superseded by Rule
3.172(c), De Abreu, 613 So.2d at 453 (Fla.1993),
whi ch now requires that a defendant be infornmed by
the trial court of the potential deportation
consequences of his plea. See Partlow, 840 So.2d
at 1042-43. Also, the Florida Suprene Court
mandated that a defendant who pleads guilty to a
crime that subjects him to a potential habitual
felony offender sentence nust be told that
habi tualization could affect the possibility of
early release. See State v. WIson, 658 So.2d 521
(Fla.1995); Ashley v. State, 614 So.2d 486, 490 n.
8 (Fla.1993).

Nonet hel ess, despite the fact that failure to
advise as to collateral consequences cannot
constitute ineffective assistance of counsel ,
"[t]he law is well settled that if a defendant
enters a plea in reasonable reliance on his
attorney's advice, which in turn was based on the
attorney's honest m stake or m sunderstanding, the
def endant should be allowed to withdraw his plea,"
see Leroux, 689 So.2d at 238 (citing Costello v.
State, 260 So.2d 198 (Fla.1972); Brown v. State,
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245 So.2d 41 (Fla.1971)), even if the mstaken
advice regards a collateral consequence of the
pl ea.

Id. The court stated that “Prejudice sufficient to warrant an
evidentiary hearing is established if the defendant all eges that
but for the m sadvice, the defendant woul d not have entered the
plea.” 1d. The court held that:

In the present case, appellant has stated a
tinmely, facially sufficient claimentitling himto
an opportunity to prove at an evidentiary hearing
that his counsel volunteered, or was asked and
gave, affirmative m sadvice on the future sentence
enhancenent consequences of his plea, that he
relied on that m sadvice when entering the plea
and that he would not have entered the plea had it
not been for this m sadvice. Then, and only then,
is appellant entitled to the relief he ultimtely
seeks: a finding that his counsel was ineffective
and a vacation of his conviction and sentence
through withdrawal of his plea. If wthdrawal of
his plea is appellant's election, he does so at
his own peril, because the state shall have the
opportunity to try him

W reverse the trial court's sunmary denial of
this claim and remand with instructions that the
trial court hold an evidentiary hearing thereon.
We recertify the earlier question as a question of
great public inportance.



SUWARY OF ARGUMENT

M sadvice regarding the future sentencing enhancing
consequences of a plea does not render a plea involuntary and is
not a ground for relief in a post-conviction notion claimng
ineffective assistance of counsel. Crimnal defendants, |ike
all citizens, have a duty to follow the law and refrain from
committing crimnal acts. Therefore, regardless of whether a
defendant is given correct or incorrect advice about future
enhanced puni shnent a defendant is obligated to follow the |aw
Moreover, unlike other collateral consequence resulting from a
plea such as the loss of gain tine, additional conditions of
supervi sion, or deportation, a crimnal defendant can avoid any
future sentenci ng enhancenents by refraining fromcommtting new
of f enses.

Furt her nore, advice on future consequences based on
uncertainties is too attenuated to be relied upon. A defendant
cannot expect counsel to accurately advise him as to what
penalty he will receive for crinmes not yet conmmitted.
Additionally, the purpose of the sentencing enhancing statutes
is to discourage recidivism and allowng a defendant to
withdraw a plea nmany years |ater because it was used to enhance
a future sentence w Il encourage recidivism In fact, a

def endant should expect to get punished for commtting a new



of fense, and a defendant should be aware that a prior conviction
for a crinme may cause him to be punished nore harshly than a
first-time offender. Therefore, the m sadvice regarding future
sent enci ng consequences does not entitle a defendant to w thdraw
his plea, and should not be cognizable in a post-conviction

nmoti on.



ARGUVENT
| SSUE |
VWHETHER ALLEGATI ONS OF AFFI RVATI VE M SADVI CE
BY TRIAL COUNSEL ON THE SENTENCE- ENHANCI NG
CONSEQUENCES OF A DEFENDANT'S PLEA FOR
FUTURE CRIMNAL BEHAVIOR IN AN OTHERW SE
FACI ALLY SUFFI CI ENT MOTI ON ARE COGNI ZABLE AS
AN | NEFFECTI VE ASSI STANCE OF COUNSEL CLAI W2
(Rest at ed)
St andard of Revi ew
The issue of whether the trial court properly denied the
notion for post-conviction relief is a |egal determ nation which
this Court reviews de novo.
Preservation
The District Court reviewed this case pursuant to Florida
Rul e of Appellate Procedure 9.141(b)(2)(C, which provides that
briefs or oral argunment are not required. The court did not
request briefing fromthe parties, and therefore the State could
not present this argunent to the First D strict.
Ar gunment
Respondent Dickey filed a notion for post conviction relief
claimng that his attorney told himthat he was entering a nolo

contendere plea to an offense which “was a m sdeneanor offense

whi ch could not be used to enhance any future sentence.” *(1.5).

! Regarding his claimthat his attorney m sinfornmed himthat he
was entering a plea to a m sdeneanor, that claimis refuted by
7



The circuit court denied the claim “because incorrect advice as
to future sentence enhancenents is not actionable.” (I.31-32).
The First District erred by finding as a matter of [|aw that
m sadvi ce regar di ng consequences of future m sconduct
constitutes a deficient performance on the part of counsel.

Dickey v. State, 30 Fla. L. Weekly D43 (Fla. 1 DCA Feb. 15,

2005)

“INeither the defense attorney nor the trial court is
duty-bound to anticipate the defendant's recidivismand warn him
of the sentence-enhanci ng consequences his plea may have for any

future crinmes he commts[.]” Ford v. State, 753 So.2d 595, 596

(Fla. 3d DCA 2000). In Major v. State, 814 So.2d 424

(Fla.2002), this Court held that the trial court and a
defendant’s attorney are required to inform a defendant only of
the direct consequences of his or her plea and have no duty to
apprise himor her of the collateral consequences. I|d. at 431.
“The distinction between ‘direct’ and ‘collateral’ consequences
of a plea, while sonetinmes shaded in the relevant decisions,
turns on whether the result represents a definite, inmmediate and
largely automatic effect on the range of the defendant's

puni shnment . | d. citing, Zanbuto v. State, 413 So.2d 461, 462

the transcript of the plea hearing in which the trial court
clarified on the record that Di ckey wi shed to enter a nolo
contendere plea to a felony crimnal mschief and failure to
appear. (I.20-21).

8



(Fla. 4th DCA 1982). This Court has held that the use of a
conviction to enhance a future sentence is a «collatera
consequence which does not render a plea involuntary. ld. at
428- 429.

The First District reasoned that relief has been granted to
def endants, who have clained affirmative m sadvice regarding
whet her a plea wuld effect avail ability of per manent
citizenship, deportation, «civil comrtnent pursuant to the
Sexual ly  Viol ent Predators Act, gain tine, occupati onal
licensing or future enploynent as a correctional officer, or
loss of the right to vote. Dickey. Because relief is granted
based showing of reasonable reliance upon the m sadvice
regarding those collateral consequences, the court concluded
that m sadvi se about future sentencing consequences was grounds
for a claimof ineffective assistance of counsel as well. |d.

However, the First District overlooked the fact that
“unli ke other collateral consequences, such as deportation or
gain tine eligibility, the future sentence-enhancing effects of
a quilty plea only apply if the defendant conmts a future

crimnal offense.” Stansel v. State, 825 So.2d 1007, 1009

(Fla. 2d DCA 2002). “Thus, the defendant can always avoid the
future sentence-enhancing effects of a plea by obeying the |aw.”

| d. In fact, “[s]ociety places upon defendants, as it does on



all citizens, an obligation to follow the law” 1d. Maj or v
State, 790 So.2d 550 (Fla. 3d DCA 2001)(“As a matter of common
sense, a defendant is already under a legal duty not to go out
and conmit nore crines in the future, regardless of whether the
penalty is ‘ordinary’ or enhanced.”). “| Bl ecause the defendant
is under a legal duty to refrain fromcommtting further crines.
It makes no difference whether the defendant is given correct,

or incorrect, advice regarding the possibility of enhanced

puni shnent . ” Scott v. State, 813 So. 2d 1025 (Fla. 3d DCA

2002). Major v. State, 790 So.2d 550 (Fla. 3d DCA 2001)(“The

def endant can avoid further sentencing consequences, enhanced or
ot herwi se, by refraining fromcomitting new crinmes.”).

In fact, “[i]t should be apparent to a defendant that a
prior conviction for a crine nmay cause himto be punished nore
harshly than a first-time offender.” Stansel at 1009. See Lew s

v. United States, 902 F.2d 576, 577 (7th G r.1990) ( "The

warning is needl ess; everyone knows that second and subsequent
offenders tend to be punished nore heavily than first
of fenders."). “[Plublication in the Laws of Florida or the

Florida Statutes gives all citizens constructive notice of the

consequences of their actions.” State v. Beasley, 580 So.2d
139, 142 (Fla. 1991). The statutes contain many difference
sentence enhancenents based upon prior convictions. For

10



exanple, prior convictions are wused to enhance sentences
pursuant to the habitual offender statute, 8 775.084, Florida
St at ut e, and the prison releasee reoffender statute, 8
775.082(9), Florida Statute. Thus, Dickey should have known
that if, in fact, counsel did tell him that his conviction
“could not be used to enhance any future sentence”, that advise
was incorrect.

Mor eover , advi ce on future consequences based on
uncertainties is too attenuated to be relied upon. The Third

District explained in Collier v. State, 796 So.2d 629 (Fla. 3d

DCA 2001), that “[a]ssum ng counsel advised defendant that his
1990 plea could not be used against him in the future, such
advice is properly viewed as addressing the civil effects of the
pl ea, not future recidivism ‘“Neither the court nor counsel is
required to advise a defendant what penalty he can expect to
receive for crimes not yet commtted."’ 1d. at 630, citing

Mpaj or v. State, 790 So.2d 550, 551, 552 (Fla. 3d DCA 2001).

I n Rhodes v. State, 701 So.2d 388, 389 (Fla. 3d DCA 1997),

the court stated that:

As a matter of public policy, recidivism should
not be encouraged. The "m sadvice" allegedly
given the defendant in the instant case--the
possibility of an enhanced sentence on future
crimes--nust be distinguished fromthe "m sadvice"
given in the cases cited above--advice regarding
deportati on, gain tinme eligibility, par ol e
eligibility. The latter issues affect only the

11



def endant hi nsel f, whereas the fornmer could
I nvolve the safety of the community as well. Ve
shoul d not encourage recidivism even inplicitly,
by adopting a rule of |aw which requires a defense
attorney or trial court to "warn" a defendant of
the sentence-enhanci ng consequences his plea wl|
have as to any future crines he nmay commt. See
Lews v. United States, 902 F.2d 576, 577 (7th
Cr.1990) ("It [the warning of future sentence
enhancenent] could even be viewed as an invitation
to recidivism...") Mreover, we believe that the
possibility of enhanced future sentences has an
even nore attenuated connection to the disputed
plea than do the other collateral consequences
deenmed sufficiently harnful to the defendant to
permt vacation of his plea.

(Enmphasi s added) .

Even if warning a defendant that his conviction wll have
sent enci ng-enhanci ng consequences on future crimes does not
encourage recidivism certainly allowng a defendant to w thdraw
a plea many years |ater because it was used to enhance a future
sentence does encourage recidivism “[T]he purpose of
enhancenent statutes is to punish and deter recidivism” Bates

v. State, 818 So.2d 626, 630 (Fla. 1% DCA 2002), quashed on

other grounds, 887 So.2d 1214(Fla. 2004). “To allow [a

defendant] to withdraw his plea based on affirmative m sadvice
of counsel concerning future sentencing enhancing consequences

of his plea would frustrate this purpose.” 1d. See MKowen v.

State, 831 So.2d 794, 796 (Fla. 5'"™ DCA 2002)(“concluding that a

defendant is not entitled to receive postconviction relief based

12



on a claimthat he relied on the m sadvice of counsel that his
pl ea woul d have no adverse sentencing effect should he decide to
commt future crines. To rule otherwise would be to encourage
reci divismand frustrate the purpose of the statutory sentencing
schene which enhances sentences based on past crim nal
behavi or.”).

The First District’s reliance on cases regarding m sadvice
about other collateral consequences is msplaced as those cases
can be easily distinguished. The consequences of m sadvice
regarding whether a plea would have an effect on permanent
citizenship, deportation, <civil commtnment pursuant to the
Sexually Violent Predators Act, eligibility for gain tine,
occupational |icensing, enploynent as a correctional officer, or
|l oss of the right to vote, is fixed at the tinme of plea and are
not contingent on events which wmy or nmay not occur.
Additionally, the msadvice related to a consequence which

resulted fromthe plea or conviction itself, not the subsequent

conduct of the defendant. The conseqguence was not conditioned
on the defendant re-offending. However, when a defendant
all eges msadvice about future sentence enhancenent, it s

entirely within the defendant’s control to avoid the enhancenent

by not re- of f endi ng. Justice Cantero recognized this

13



distinction in his concurring opinion in Bates v. State, 887

So.2d 1214 (Fla. 2004), stating that:

As several district courts have recognized, a
fundanental difference exists between incorrect
advice about collateral consequences of a plea
such as deportation and |oss of enploynment and
i ncorrect advice about future <crinmes. 1In the
former cases, the consequences, while collateral
to the conviction, are inmmediate, result directly
from the plea at issue, and occur regardless of
t he defendant's future conduct . When t he
consequence is a sentence enhancenent for a future
crime, however, it is contingent on the comm ssion
of another felony, which nmay never occur. It is
t he defendant's decision to commit another felony,
not the wong advice, that produces the enhanced
sent ence.

|d. at 1223. (Enphasis added).
Accordingly, the First District’s decision in the case at

bar and the Fourth District’'s decision in Burns v. State, 826

So. 2d 1055, (Fla. 4th DCA 2002); Ghanavati v. State, 820 So. 2d

989(Fla. 4th DCA 2002); Mirphy v. State, 820 So.2d 375 (Fla. 4th

DCA 2002); Love v. State, 814 So.2d 475 (Fla. 4th DCA 2002)

Jones v. State, 814 So.2d 446 (Fla. 4th DCA 2001), allow ng

defendants in post-conviction notions to present clains of
i neffective assistance of counsel or involuntariness of a plea
because of m sadvice of the sentencing enhanci ng consequences of
the plea in subsequent proceedings is contrary to public policy,
and those cases should be overruled. This Court should affirm

the reasoning of the Second, Third, and Fifth District Courts of
14



Appeal, and hold that clainms of msadvice regarding the future
sent enci ng enhanci ng consequences of a plea on subsequent crines

i's not cogni zable in a post conviction notion.

15



CONCLUSI ON

Based on the foregoing, the State respectfully submts the
decision of the First District Court of Appeal in the case at
bar should be overruled, and the order entered in the trial
court should be affirmed.
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