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PRELI M NARY STATEMENT

Parties (such as the State and Respondent, Herbert

Di ckey), enphasis, and the record on appeal w |l be designated
as in the Initial Brief, and "IB" wll designate Petitioner's
Initial Brief, "AB," wll designhate Respondent's Answer Brief,

each foll owed by any appropriate page nunber in parentheses.

STATEMENT OF THE CASE AND FACTS

The State will rely on the Statenment of the Case and Facts

as set forth in the Initial Brief.



ARGUMENT

| SSUE |
WHETHER ALLEGATI ONS OF AFFI RVATI VE M SADVI CE
BY TRIAL COUNSEL ON THE SENTENCE-ENHANCI NG
CONSEQUENCES OF A DEFENDANT'S PLEA FOR
FUTURE CRIM NAL BEHAVIOR IN AN OIHERW SE
FACI ALLY SUFFI CI ENT MOTI ON ARE COGNI ZABLE AS

AN | NEFFECTI VE ASSI STANCE OF COUNSEL CLAI M?
(Rest at ed)

St andard of Review

The issue of whether the trial court properly denied the
notion for post-conviction relief is a |legal determ nation which
this Court reviews de novo.

Ar gunment

The First District erred by finding as a matter of |aw that
m sadvi ce regar di ng consequences of future m sconduct
constitutes a deficient performance on the part of counsel.

Dickey v. State, 30 Fla. L. Wekly D443 (Fla. 2 DCA Feb. 15,

2005). Appellant, like the First District, erred by relying on
cases which have granted relief when a defendant clained
affirmati ve m sadvise regarding collateral consequences such as
i ncorrect advice regarding whether a plea wuld effect
avai lability of per manent citizenship, deportati on, civil
comm tnment pursuant to the Sexually Violent Predators Act, gain

tinme, occupati onal licensing or future enploynent as a



correctional officer, or loss of the right to vote. In each of
those cases, although the msadvice concerns a collateral
consequence, the consequence nevertheless directly relates to
t he pl ea. For instance, if a defendant alleges misadvice
regarding the consequences a gquilty plea my have on his
immgrant status, courts have granted relief because the
defendant nay be subject to deportation as a result of the
guilty plea. The deportation procedures are not contingent on
subsequent bad acts of the defendant. It is the plea itself
whi ch subjects the defendant to the possibility of deportation

Li kew se, a defendant’s occupational |icense may be in jeopardy
at the time he enters a guilty plea. However, it is the effect
of the plea at issue, not future conduct of the defendant that
pl aces the license in jeopardy. Therefore, when a defendant has
alleged that he received msadvice regarding the effect his
guilty plea would have on his occupational |icense, the courts
have provided relief. The sanme is true for each of the exanples
the court and appellant relied upon.

Nevert hel ess, when a defendant alleges m sadvice regarding
future sentencing consequences due to a guilty or nolo
contendere plea, the consequences are not directly related to
the plea. Sent enci ng enhanci ng consequences are dependant on a

defendant committing future crinmes, and a defendant, |ike al



citizens “an obligation to follow the |aw. Stansel v. State,

825 So.2d 1007, 1009 (Fla. 2d DCA 2002). A defendant has no
right to commt crines. If an attorney actually advised a
defendant that the guilty plea he was entering would have no
effect whatsoever on any sentence he could receive in the
future, the defendant still would not be subject to an enhanced
sentence unless he commtted another crinme. If the defendant
follows the law as he is obligated to do, then there will be no
future sentence to enhance, and the msadvice would have no
ef fect on him what soever. Therefore, as Justice Cantero stated

in his concurring opinion in Bates v. State, 887 So.2d 1214

(Fla. 2004): “It is the defendant's decision to conmt another
felony, not the wong advice, that produces the enhanced
sent ence.” Furthernore, the numerous sentencing enhancing
provisions in the Florida Statutes, should make it “apparent to
a defendant that a prior conviction for a crine nay cause himto
be punished nore harshly than a first-tine offender.” Stansel at
1009. Accordingly, this Court should affirm the reasoning of
the Second, Third, and Fifth District Courts of Appeal, and hold
that <clains of msadvice regarding the future sentencing
enhanci ng consequences of a plea on subsequent crimes is not

cogni zable in a post conviction notion.



CONCLUSI ON

Based on the foregoing discussion and the discussion in the
Initial Brief, the State respectfully submts that the decision
of the First District Court of Appeal in the case at bar should
be overruled, and the order entered in the trial court should be
af firned.
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