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| SSUES ON REVI EW

THE FIRST DI STRICT COURT OF APPEAL
ERRED AND CREATED CONFLICT I N HOLDI NG
THAT THE COVMON LAW "JUDI CI AL | MMUNITY
RULE" PREVIQUSLY ACCEPTED |IN FLORI DA
COURTS HAS NO APPLICATION TO A
STATUTORY CAUSE OF ACTI ON.

1. ALTHOUGH CLASS CERTIFI CATION  SHOULD
HAVE BEEN TOTALLY DEN ED BASED ON THE
"JUDICITAL ITMMUNITY RULE," THE DI STRI CT
COURT FURTHER ERRED I'N GREATLY
EXPANDI NG THE DEFINITION OF THE CLASS
AS FOUND IN THE EXERCISE OF THE TRI AL
COURT" S DI SCRETI ON BASED ON THE
"JubDl CI AL | MVUNITY RULE. "

STANDARD OF REVI EW

The rulings of the First District are matters of |aw and

are to be revi ewed de novo.



STATEMENT OF THE CASE AND FACTS

This Court has accepted jurisdiction to review the opinion
issued by the First District Court of Appeal on Decenber 30,
2004, in Case Number 1D02-4746 and 1D02-4982. These two case
nunbers were consolidated cases before the District Court. The
trial court entered a class certification order on Novenber 8,
2002, and both sides filed notices of appeal directed to that
order. (A V.14 Tab 256 and 258). The plaintiff contended the
class definition was in error and should be greatly expanded
The defendants contended that class certification was conpletely
erroneous and in the alternative, that the class definition was
a proper exercise of the trial court's discretion.

Since the appeals were taken under Rule 9.130(a)(3)(c)(vi)
from the certification order, the record before the district
court of appeal consisted of an appendix pursuant to Rule
9.130(e) rather than a normal Cerk's record. Both sides agreed
to use the same appendix. The Clerk of the First District Court
of Appeal has advised undersigned counsel that this appendix
along with the briefs, will be filed with this Court pursuant to

the order accepting jurisdiction and requiring the Cerk to file

the "original record" wth this Court. Thus all record
references herein will be to the AppendiXx. These references
will be as follows: (A Tab. __ p.__ ). The appendix is

extensive and contains 14 vol unes and over 4,500 pages.



This is a petition for review of the First District Court
of Appeal's decision announced in its opinion of Decenber 30
2004, with rehearing granted in part and denied in part in
subsequent orders. Rendition occurred on March 21, 2005.

The case in the circuit court is an alleged class action
concerning the attenpted collection by a law firm of costs in
nortgage foreclosure actions. The petitioners herein are the
def endant Echevarria and the Echevarria law firm which was a
firm engaged in a nodern and streanlined nortgage foreclosure
practice. In this brief all of the petitioners, including M.
Echevarria individually, are referred to as "Echevarria." The
respondent is M. Bradley Cole who is a former bank vice-
presi dent who took affirmative steps to contact the Echevarria
Law Fi rm because he knew his nortgage was in default. At Cole's
request, Echevarria sent him a February 3, 1998 reinstatenent
letter listing the expenses and other suns that had to be paid
by Cole to reinstate his nortgage and avoid forecl osure. (A
V.14 Tab 249 p.3). The respondent will be referred to herein as
"Plaintiff" or "Cole."

The case, as litigated so far, concerns collection of costs
in nortgage foreclosure cases in which the Echevarria firm
represented the |ender banks in their attenpts at foreclosing
t he nortgages. The Echevarria firm specialized in nortgage

forecl osure work and handl ed thousands of such cases. SunTr ust



Bank routinely hired the Echevarria firm to foreclose on
hundreds of honme nortgages and this representation occurred
wi thout a formal witten contract on each case. In January of
1998, SunTrust requested Echevarria to begin proceedings to
foreclose on a nortgage on a hone owned by M. Bradley Cole.
(A. V.3 Tab 84 p.10 of attached Conplaint). On February 3,
1998, Echevarria sent Cole a reinstatement |etter which included
the $325 ampbunt for a title exam nation and title search as
costs incurred by the bank. (A. V.4 Tab 105 Exhibit E). The
$325 anpbunt becanme the centerpiece of this litigation and the
trial court entered a sunmary judgnment against Echevarria on the
i ssue before entering the class certification order. (A V10
Tab 215 p. 1-11).

There are a nultitude of issues presented by the case but
this brief is |limted to the issues surrounding the Judicial
Imunity Rule and the class definition resulting from the
application or nonapplication of that common | aw Rul e.

M. Cole asked for a reinstatenent letter from the
Echevarria firm advising himof what he had to pay to redeem his
nmort gage which was in default. M. Cole received the February

3, 1998, letter which was an offer to settle for |less than the

full accelerated principal amunt, which could have been
cl ai med. Cole paid every cent alnost by return nmail with a
certified check. (A. V.14 Tab 249 p.4). Later discussions



resulted in a $700 refund to Cole and reinstatenent of the
nmortgage. (A V.14 Tab 249 p.5).

Because Echevarria was a nodern law firm doing a vol une of
t housands of nortgage foreclosure cases the firm had devel oped
an in-house staff of attorneys and title examners to do the
title examnation and title search work. The firm initially
secured basic title information from an outside source for
approxi mtely $55. (A. V.6 Tab 15 p.1-4). Further title search
and title exam nation work was then done by the firm in-house
and the bank was charged $325 for these services by the firm
The bank would routinely pay this $325 anount (the anbunts were
not always the sane) to the Echevarria firmand in the nortgage
forecl osure case, Echevarria would attenpt to collect this $325
amount from the delinquent honeowner/nortgagor and refund it to
t he bank. (A. V.6 Tab 151 p.1-4). Echevarria never attenpted
to collect nore from the honeowner than he had charged to the
bank.

Plaintiff Cole contended, and the trial court ruled, that
this in-house cost was an illegal charge and could not be
charged to the debtor wunless it had been paid out by the
Echevarria firm to a third-party vendor. (A. V.10 Tab 215
p.10). The $325 was a reasonable charge for the title work in
question and the only issue was the fact that the title services

were performed in-house wthin the Echevarria firm rather than



having paid the sane anobunt of noney to a third-party vendor.
The sum of $55 dollars had actually been paid to an outside
title conpany. The trial court found Echevarria liable on
sunmary judgnent for a knowing attempt to collect on illegal
charges. (A V.10 Tab 215 p.10). M. Echevarria testified that
he certainly did not have actual know edge that his attenpt to
coll ect these in-house charges was illegal. (A. V.5 Tab 124
p.1-5;, Tab 125 p.1-2; Tab 126 p.1-4, V.8 Tab 191 p.17-20, 31,
39, 40, 47, 50, 51, 53, 54, 64, 77, 78, 97, 101-3, 127,155, 161).
M. Echevarria gave his opinion as a very experienced |awer
that it was perfectly legal to charge the bank for these in-
house services and then to attenpt to collect this as an
i ncurred cost on behalf of his bank client. The validity of the
$325 anpbunt for title examnation and title search was
apparently never litigated in any of the nortgage foreclosure
cases.

The circuit court relied upon its own sumary judgnent
findings in certifying the class of all borrowers who received a
reinstatenent letter seeking simlar costs. However, the court
ruled that it was limting the class to persons whose cases had
not gone to an actual judgnent because the court wanted to avoid
the application of the Judicial Imunity Rule which would have
protected Echevarria fromliability even if the $325 amount had

been fal se.



The Judicial Inmmunity Rule is often referred to as a
"l'itigation imunity privilege" and the primary Florida case on

the doctrine is Levin, Mddl ebrooks, WMbie, Thonas, Myes &

Mtchell, P.A v. United States Fire Ins. Co., 639 So. 2d 606

(Fla. 1994). Sinply stated the rule is that participants in
litigation, including the attorneys, have no later liability for
statenents or acts nmade prelimnary to or during the judicial
proceedings if such statenents or acts are relevant to the
proceedi ng. Settlenment negotiations are included within the
privilege protection. The Immunity Rule applies even if an
attorney makes false and nmalicious statenents so |long as they
are relevant to t he case.

The Rule is nost often applied in defamation, I|ibel and
sl ander cases where an attorney or a party nmakes a false
statement in prior litigation. However, Levin was an expansion
of the rule to cover intentional acts in litigation which were
done to harma law firm

The Levin decision was issued on a certified question from
the Eleventh Circuit Court of Appeals and that court has now
expressly held that the Florida "Litigation Privilege" applies

in cases based on statutory violations. Jackson v. Bell South

Tel ecommuni cations, 372 F.3d (11th Cr. 2004). Jackson will be

di scussed in detail hereafter in the argunment section of this

bri ef.



There has never been any indication that the Florida
Legislature has intended to abolish the common law imunity
rule. Thus, it was Echevarria's position that even if the $325
charges nmentioned in the letter to Cole had been inaccurate, the
absolute litigation immunity privilege would bar Echevarria's
l[iability growmng out of the reinstatement letter. It is
unguestioned that the letter was prelimnary to a nortgage
foreclosure action against Cole and it was obviously a
settl enment proposal. It is also unquestioned that there were
m stakes in this "formletter” which was sent to Cole early and
in anticipation of the foreclosure action. An anount was stated
covering service of process and it was clear that the
forecl osure conpl aint had not even been filed at the tinme of the
letter. Q(obviously service of process had not yet occurred.
These were m stakes which Echevarria admtted to and which he
remedi ed. A $700 refund was paid to Cole and the foreclosure
case was dism ssed. (A V.14 Tab 249 p.3). Although there were
admtted mistakes in the letter, the $325 in title search and
exam nation charges was not a nistake and Echevarria swore it
was absolutely correct. In any event, if the |litigation
imunity privilege had been applied, Echevarria was protected
from liability growing out of the letter even if it was

intentionally inaccurate, which it was not.



There were four cases pending before the First District
Court of Appeal grow ng out of this class action which is stil
only in its beginning stages. These cases were 1D02-4746 and
4982, concerning the <class certification order; 1D02-3818
seeking <certiorari review of the partial summary judgnent
agai nst Echevarria; and 1D03-1686, an appeal from certain
judgnments on attorneys fees. Attorneys fees are not an issue in
this petition for revi ew. The opinion in the class
certification appeal affirned in part and reversed in part based
on appeals by both sides. The court affirned certification but
reversed the definition of the class and greatly expanded that
definition to include everyone who had been sent a letter from
the Echevarria firm seeking to recover costs based on in-house
services by the firm and various other charges which have not
yet been litigated. The court further ordered that the |anguage
of the class definition be changed by deleting the exclusion of
cases which went to judgnent or sale.

It nmust be noted that the class certification order of

Novenber 8, 2002, does not nention or address the Judicial

lmunity Rule in any way whatsoever. (A V.14 Tab 249 p.1-19).
However, the First District Court of Appeal directly addressed
and reversed upon issues concerning the Judicial Immunity Rule
which were not actually within the class certification order it

was supposed to be revi ew ng.



All of the trial court's rulings on the Judicial Inmunity
Rule were contained in the court's Partial Sunmary Judgnment
order of August 22, 2002. (A V.10 Tab 215 p.1-11). This was a
sunmary judgnent entered in favor of Cole on the $325 issues
w thout a notion for summary judgnent even being filed by Cole
and in the face of Echevarria' s sworn denials of his own guilty
knowl edge as to the illegality of the $325 charge. (A V.5 Tab
125 p.2).

The Partial Summary Judgnent order was before the First
District Court of Appeal in Echevarria's Petition for Certiorar
(Case No. 1D02-3818) which was directed to that order. The
First District "dismssed" the Petition for Certiorari on
jurisdictional grounds holding that "the threshold requirenent
of showing irreparable harn had not been net. See Echevarria

et al. v. Cole, 896 So. 2d 779 (Fla. 1st DCA 2004). Despite

dism ssing certiorari wthout reaching the nerits, the court
reversed the trial <court's rulings regarding the Judicial
lmunity Rule in its opinion on the class certification order
Both rulings occurred on the sane day and Echevarria's notions
for rehearing on both rulings were denied w thout coment.

The trial court had ruled that the Judicial Inmunity Rule
would apply to protect Echevarria if a final judgnent of
forecl osure had been issued in any of the nortgage foreclosure

cases. For that reason the trial court defined the class to

10



exclude the cases where foreclosure judgnents were actually
issued. The First District reversed this ruling in the summary
j udgnment order.

Most  inportantly, the District GCourt ruled that the
Judicial Imunity Rule can have no application whatsoever to a
statutory claim Under these sonmewhat irregular circunstances,
Echevarria has no choice but to seek review and reversal of the
only reviewable decision by the First District which is the

opinion reported in Echevarria v. Cole, 896 So. 2d 773 (Fla. 1st

DCA 2004) .

SUVVARY OF ARGUMENT

The First District Court of Appeal created conflict in

holding that the Judicial Imunity Rule also known as the
absolute litigation privilege could not be applied to a
statutory cause of action. O her Florida courts have held
directly to the contrary. Litigation inmmunity is a very old

comon | aw concept which forns a part of Florida s statutory |aw
by virtue of Florida s adoption of the English commobn law in
exi stence prior to July of 1776. There is no indication that
the Florida Legislature has every intended to abrogate the tine
honored and wel |l established judicial imunity doctrine.

This case concerns a letter witten by a law firm on behal f
of its bank client in a nortgage foreclosure case. Plaintiffs

assert and defendant Echevarria agrees that the letter clained

11



$325 in in-house costs for title work. The law firmdid title
work in-house and then charged its bank client for the in-house
servi ces. The bank, through its counsel Echevarria, then
attenpted to recover this sane anobunt as an incurred cost
agai nst the debtor in the foreclosure action.

The law firmrelied upon the Litigation Inmmunity Rule and
contended it could not be lible for the reinstatenent letter
even if it were false, which it was not. The First District
Court of Appeal held that a suit brought under certain Florida
Statutes regarding debt collection practices barred reliance on
the Judicial Imunity Rule. The court concluded that this
comon |law rule adopted as a statute in Florida could not be
applied to any statutory cause of action. Oher Florida courts
have held directly to the contrary as have the federal courts.
Substantial case |law does apply the Inmmunity Rule in suits
alleging a statutory violation. The First District’s holding
that the privilege has no application to a statutory claimis
error and should be reversed. Such a reversal would absolve the
defendant law firm fromany liability as occurred in the Levin
case.

In the alternative, the First District erred in
substantially increasing the definition of the class adopted by
the trial court based upon the trial court’s application of the

Judicial Immunity Rule.

12



JURI SDI CT1 ON

This Court has jurisdiction pursuant to Art. V, 8 3(b)(3),
of the Florida Constitution based on direct conflict.

ARGUMENT

THE FIRST DI STRICT COURT OF APPEAL
ERRED AND CREATED CONFLICT IN HOLDI NG
THAT THE COVMON LAW "JUDI CI AL | MMUNITY
RULE" PREVI QUSLY ACCEPTED |IN FLORI DA
COURTS HAS NO APPLICATION TO A
STATUTORY CAUSE OF ACTI ON.

This court has accepted review jurisdiction based on

conflict with Boca lInvestors G oup, Inc. v. Potash, 835 So. 2d

273 (Fla. 3d DCA 2002), where the Third District ruled directly
contrary to the First District's opinion in the Echevarria case.
The First District expressly ruled that the Judicial Inmunity
Rul e cannot be applied to a statutory cause of action whereas
the Third District ruled in Potash that a "statutory anti-trust
claimwas covered by the litigation privilege." 1In addition, we
suggest that the First District's decision is also in conflict

with this Court's landmark decision in Levin, M ddlebrooks,

Mabi e, Thonas, Mayes & Mtchell P.A v. United States Fire Ins.

Co., 639 So. 2d 606 (Fla. 1994). Levin holds that "participants

in judicial proceedings nust be free from the fear of later

civil liability as to anything said or witten during litigation
so as not to chill the actions of the participants in the
i mediate claim™ Levin does not exclude suits based on a

13



statute and concludes that the privilege applies in all
"subsequent civil actions for m sconduct." Levin at p.608.
Levin further explains that remedies for msconduct,
including false statements in litigation, do exist in Florida
but they are the renmedies for "perjury, slander, and the I|ike
commtted during judicial proceedings."” Levin at p.608. Thi s
Court noted that discipline for such conduct is in the hands of
the circuit courts, and the Florida Bar. If M. Echevarria
knowingly filed a false affidavit in a nortgage foreclosure case
or sent a false reinstatenent letter to a prospective defendant,
then he is subject to the court's contenpt power and, according

to Levin, a conpensatory fine as punishment.

Il munity Applies to Statutory Cains

W suggest that there has been significant error in the
proceedi ng before the First District Court of Appeal but that
many of those issues probably cannot be reached in this review
proceeding. The district court dismssed Echevarria' s petition
for certiorari seeking review of a summary judgnent against him
while at the same tinme ruling against Echevarria in reversing
the ruling on the Judicial Immunity Rule contained in the

summary judgnent order. The certiorari ruling in Echevarria v.

Cole, 896 So. 2d 779 (Fla. 1st DCA 2004), states that the
petition seeking review of the summary judgnment agai nst

Echevarria failed to neet the threshold requirenent of show ng

14



irreparable harm and the petition was thus "dism ssed” for |ack
of jurisdiction. The petitioner recognizes that this certiorari
ruling is not subject to review because it is simlar to a PCA
and not in direct conflict with any other case. The certiorari
dismssal also does not constitute a ruling on the nerits.
However, the District Court then went on in the class
certification appeal and reversed a part of the rulings in the
summary judgnent order which were favorable to Echevarri a.

The Third District Court of Appeal was correct in Potash in
its holding that the Judicial Immunity Rule does apply to civil
clainms based upon a statute. The Judicial Immunity Rule is a
part of early English comon law and is firmy established in
the United States and in Horida. The common | aw of England of
a general nature has been adopted and declared to be of force in
the state of Florida. See Section 2.01, Florida Statutes, as
enacted in 1829. Unlike the federal system Florida is a conmon
|aw state and any statute at odds with the common law is to be

strictly construed. See MGaw v. R and R Investnents, Ltd.,

877 So. 2d 886 (Fla. 1st DCA 2004), and In re: Levy's Estate,

141 So. 2d 803 (Fla. 2d DCA 1962).
The Judicial Immunity Rule is an ancient concept stenm ng

fromthe 1500's. In Briscoe v. LaHue, 460 U S. 325 (1983), the

United States Suprenme Court dealt with a case brought by a

plaintiff wunder 42 US C § 1983 The Court applied the

15



Judicial Imunity Rule to this statutory 8 1983 claim and in

doi ng so stated at p.1113:

The immunity of parties and w tnesses from
subsequent damages liability for their
testinmony in judicial proceedings was well
established in English comon | aw. Cutl er
v. Dixon, 76 Eng.Rep. 886 (K B. 1585);
Anfield v. Feverhill, 80 Eng.Rep. 1113 (K. B

1614); Henderson v. Broonmhead, 157 Eng.Rep

964, 968; see Dawkins v. Lord Rokeby, 176

Eng. Rep. 800, 812 (C P. 1866) . Sone
Anmerican decisions required a show ng that
t he W tness's al | egedl y def amat ory

statements were relevant to the judicial
proceedi ngs, but once this threshold show ng
had been made, the wtness had an absolute
privil ege.

The Suprene Court went on to expressly hold that as to
private witnesses, 8 1983 did not abrogate the absolute inmunity
existing at common | aw. Thus Briscoe was a United States
Suprene Court case which applied the Judicial Imunity Rule to a
statutory cause of action. We of course recognize that Briscoe

spoke in terns of "defamation" but the Florida rule is

consi derably broader. See Levin, supra, and Jackson, supra.

Briscoe was cited to the First District Court of Appeal but the
court chose not to address it.

Contrary to the inference in the First District's opinion,
the Judicial Imunity Rule was not created by this Court's 1994
Levin decision. The rule was recognized as early as 1929. See

Ange v. State, 123 So. 916 (Fla. 1929). This was |ong before

16



the two state statutes on consuner collection practices now in
question were enacted.

The Levin decision is an inportant mlestone in the history
of the Ilitigation or judicial imrunity privilege in Florida.
The privilege is an "absolute privilege" based upon the policy
that attorneys and litigants nust be able to freely litigate,
stating the positions of their clients, without fear that they
wll thereafter be sued for what they have said or done during
the litigation. Levin actually "extended" the [litigation
privilege to a cause of action for interferences wth the
attorney-client relationship between a law firmand its clients.
In the Levin case, a law firm and its insurance conpany client
took nmultiple dishonest steps to force another law firm (Levin,
M ddl ebrooks) into being disqualified from representing its

clients in ongoing insurance bad faith litigation. Al of this

conduct, including statenments and activity was held by this
Court to have been protected by the litigation inmunity
privil ege.

Levin broadens the immunity privilege beyond nere
defamation or simlar clains. Levin is an exanple of the

expansion of the inmmunity privilege to neet the ever increasing
forms of civil litigation unfolding in the State of Florida.
When counsel for an i nsurance conpany made a false

"certification" to a trial court for the purpose of getting the

17



opposing Levin law firm disqualified from representing another
i nsurance conpany, these acts violated the Professional Rules
governing attorneys and also violated ~certain insurance
st at ut es. See 8§ 629.9541 which prohibits "deceptive acts or
practices" by an insurance conpany. If this statute had nerely

been cited in the Levin conplaint against the insurance conpany

defendant, the First District's opinion herein would have
required a ruling that the Judicial Immunity privilege would
have been of no application whatsoever. O course this Court

found the privilege was applicable and absolute and protected
the insurance conpany and its counsel despite their obvious
ethical and statutory violations.

The Levin opinion was the result of a certification by the
federal Eleventh Circuit Court of Appeals and that court has
recently construed and applied the Levin decision in another

maj or case, Jackson v. BellSouth Tel econmuni cations, 372 F. 3d

1250 (11th Cir. 2004), concerning the Florida Judicial Imunity
privil ege.

Jackson was a mmjor case brought by African Anmerican
enpl oyees who sued their enployer, Bellsouth, and their |aw
firm Ruden MO osky, contending that they had engaged in
nunerous forms of serious msconduct in settling the plaintiffs
prior lawsuit and in taking an unfair portion of the proceeds in

fees. The alleged msconduct stated in the plaintiffs
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conpl aints included violations of nunerous federal statutes and
Fl orida statutes. The alleged statutory violations included
racial discrimnation in violation of 42 U S.C. § 1981, Federal

RICO violations under 18 U S. C. § 1962 and three Florida RICO
counts under § 772.103(2)(3) and (4), Florida Statutes. See
Jackson at p.1261. The clainms against Ruden Md osky even
included fraud in the inducenent and conspiracy to defraud
concerning the attorneys handling of the settlenent on behal f of

the plaintiffs.

Thi s fraudul ent conduct by Ruden MCl osky would (according
to the attorneys in this Cole case) have been a violation of
Chapter 501 of the Florida Statutes as a deceptive practice.
See 8§ 501.24, Florida Statutes (2004). These Ruden M osky
attorneys were severally criticized by the Eleventh Grcuit for
their ethical lapses in engineering an insufficient and unfair
$1.6 mllion dollar settlenent for their clients. In the face
of all of these statutory violations, the Eleventh Grcuit held
the Florida Litigation Imunity Rule was applicable to protect
both the | awers and the enpl oyer.

The Florida litigation privilege is discussed at |length and
in detail in Jackson beginning at p.1274. There the court cited

to this Court’s Levin decision and in reliance thereon stated:

The privilege initially devel oped to protect
litigants and attorneys from liability for
acts of defamation, but has since been
extended to cover all acts related to and
occurring wthin judicial proceedings. See
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Levin, M ddl ebrooks, Mabie, Thomas, Myes &
Mtchell P.A v. United States Five Ins.
Co., 639 So. 2d 606, 607-08 (Fla. 1994).

The court went on to point out that it was applying Florida |aw
and that Florida’s litigation privilege applied to state |aw
claims adjudicated in federal courts. Cearly, the privilege is
not limted to only acts of defamation and fal sehoods as found
by the First District herein. One of the statutory counts
against the Jackson defendants was a State R CO count and
anot her was a conspiracy to defraud count. Florida has a Wite
Collar Crime Victim Protection Act contained in § 775.0844,
Florida Statutes. This statute outlaws a conspiracy to defraud.
The Jackson opinion expressly holds that the Florida litigation
privilege is absolutely applicable to all of these statutory
cl ai ns.

The opinion goes on to hold that the Florida litigation
privilege also covers efforts at settlenent and at p.1757 the
court states: "settlenent negotiations, are inextricably |inked

to" ending litigation. The court even cited and discussed the
| aw of New Jersey and the law of California, which also apply
the privilege to settlenent efforts by attorneys. See Jackson
at p.1276. Here the reinstatenent letter by the Echevarria firm
was an attenpt at settlenent. The letter gave Cole the

opportunity to pay a certain anmount to avoid foreclosure

litigation. After the letter was sent on February 3, there were
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conversations, a refund and a nortgage reinstatenent and
dism ssal of all foreclosure efforts. As a matter of law, this
was a settlenent attenpt and as a matter of law, the privilege
appl i ed.

Clearly, the Eleventh Crcuit, acting as the recipient of
this Court’s Levin decision, has construed it to apply to all
types of statutory clainms. As the Eleventh Circuit has stated
the litigation privilege is no longer restricted to nere
def amation cases. Levin expressly extends the privilege to any
"subsequent civil action for m sconduct " in the prior
l[itigation. Levin at p.608.

This immunity policy, which is a tinme honored rule of |aw
t hroughout the United States, should have been of direct
application in this Echevarria situation. Echevarria provided
Cole with a reinstatenent letter and in that letter stated that
one of the sunms Cole would need to pay to the bank to reinstate
his nortgage was the $325 title search and title exam nation fee
which were costs incurred by the banking client in foreclosing
t he nortgage. Cole could have paid on the note and sinply
denied that this was a proper cost or expense and gotten a
ruling. |If Echevarria had been found to have know ngly filed a
false letter or affidavit on costs, the court could have held

him in contenpt. Echevarria had not paid the $325 anbunt to

21



sonme third-party vendor and Echevarria always agreed that these
are indeed the facts.

Echevarria, as counsel to the bank, has now been held
personal |y responsible for the $325 in this very large class
action and has been held to have violated the two collection
practices statutes by suggesting that the $325 was an incurred
cost by the bank. If the reinstatenent |etter had never been
witten, surely at sonme point the bank, through its counsel,
woul d have been able to claimthe $325 anount it had paid to its
| awyers as an incurred in-house cost.

Judge Smith, who was the presiding judge in the Echevarria

case, ruled that the Judicial Immunity Rule does apply but that

the Rule would be applicable only if a final judgnment was
entered in the foreclosure case. Thus, if a judgnment was not
entered, the imunity rule would not apply. (A. V.13 Tab 237
p. 29- 42).

Judge Smith's partial summary judgnent holds that despite
the agreed upon course of conduct in hundreds of foreclosure
cases between Echevarria and his banking client, that no
contract actually existed between the law firm and SunTrust
because there was no specific witten contract on individual
cases and no specific witten agreenment to pay the $325
SunTrust had hired the Echevarria firmto foreclose hundreds and

probably thousands of nortgages and always paid the in-house
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title charges. The bank was pleased with the firms foreclosure
work and a bank officer testified that the $325 anmunt was
reasonabl e and that he was happy to have the title work done by
Echevarria in-house. (A. V.5 Tab 126; WVII Tab 229). The
attorney representing the federal Fannie Mae nortgage agency
al so approved the amount ($325) as reasonable and the in-house
nature of the services as proper. (A. V.5 Tab 123, 126). I n-
house title work in law firns is sinply not an unconmmon practice
and a relatively new Florida Bar Rule on costs expressly
aut hori zes i n-house costs.

Judge Smth, amazingly, held on summary judgnent that the
law firm was engaged in the unauthorized practice of |aw and was
in violation of the Rules of Professional Conduct governing
attorneys in having trai ned paral egal enpl oyees perform i n-house
title services and charging its bank clients a fee for doing so.

(A. V.10 Tab 215, p.8, 111). Echevarria's attenpts to charge

his clients for the nonlawer, in-house services was held to be
a "deceptive practice" and "unconscionable.” (A. V.10 Tab 215
p.8 Pl1l). The trial court summarized the position of the

Echevarri a defendant as foll ows:

The defense in this case 1is predicated
solely upon the theory that their "costs"
incurred for title search and exam nation
include third party out-of - pocket charges of
$55.00 for title search and "in house"
services for title examnation and other
services, for a total charge of $325.00.
They contend that their "in house" services,
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described as "title examd and their other
i n-house services pertaining to title
search, should be treated as a cost, the
same as the third party charges for services
described as "title search.” They contend
that such charges were reasonable charges
for such "costs" thereby entitling them to
sumrmary judgnent, based upon Beck. (A V.10
Tab 215 p.9).

The court's reference to Beck concerned a federal district

court case, Beck v. Codilis & Stawi arski, P.A , Case No. 4:99 cv

489-RH (Dec. 27, 2000), US. District Court, N Dst. of
Florida, which was a renmarkably parallel case. In this federa

case, filed the same day as this state case, the sane clains
were made by the sane | awers against the Codilis law firm The
two firms were both high volune nortgage foreclosure specialists
using simlar in-house title work.

Judge Hinkle directly held that the Judicial Immunity Rule
was applicable to the statutory clains by the Beck plaintiff and
cited to the Briscoe case by the United States Suprene Court and
the Levin case by this Court in support of this ruling. Thus
Judge Hinkle ruled that the Codilis law firms clainms for $300
in incurred in-house costs for title work could not be a basis
for asserting liability against the firm The $300 claim was
held to be reasonable and absolutely privileged. Thus the
immunity privilege was held directly applicable to the Beck

statutory clains.
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The exact issue of the legitimacy of title search and title
exam nati on costs under t he Fl ori da Consumer Col | ecti on
Practices Act and the Federal Fair Debt Collection Practices Act

was before Judge Hi nkl e who hel d:

The firm thus needed title information in
every case, and it chose to establish an in-
house title operation. Under the firnms
agreenents with its lender clients, the firm
charged a flat rate title search fee usually
in the anount of $300. 00. As is
uncontested, an independent outside title
agency would have charged a conparable fee;

t he $300.00 fee was reasonable. Beck at 13.

* k% *

Plaintiffs say that costs are only anounts
actually expended by the attorney, and that
because the $300 anount here at issue was
not an anount actually expended by the |aw
firm it does not qualify as costs.
Plaintiffs say that fees that can be shifted
to an adversary nust be cal cul ated based on
hours worked (either by attorneys or |egal
assistants), and that, because the law firm
kept no track of the time actually spent,
the $300 fee could not properly be shifted
to plaintiff. Plaintiffs are wong for two
reasons, each of which would be sufficient
standi ng al one.

Judge Hinkle then held that it was entirely perm ssible for
an attorney to own a title agency and that such a fee is not an

attorney fee. As stated by Judge Hi nkle:

First, under Florida | aw, an attorney
properly nmay own and operate a title agency
and properly may charge his or her clients a
reasonable fee for title services. Such a
fee is not an attorney's fee but is instead
a title search fee subject to regul ation of
the Florida | aw as such. Beck at p. 14.
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Florida Statute § 626.8417(4) recognizes that attorneys act
as title agents, and that attorneys do and operate their own
separate corporations doing business as title agents. See
Florida State Bar Committee on Professional Ethics Opinion 73-1:
1973 (Permtting an attorney to establish a separate corporation
to act as a title agent). See generally, Section 677.77 et seq.
Florida Statutes, and Florida Adm n. Code R 4-186.003).

The Beck court concluded the anmounts demanded from
plaintiffs by the Codilis law firm were a legitimte debt and
that the firmdid not violate the Federal Fair Debt Collection
Practices Act or the Florida Consuner Collection Practices Act.
The court held that the charges: "that the lenders in the case
at bar incurred these expenses to a law firm rather than to

other providers, affected plaintiffs not a whit. The expenses

($300) actually paid by the Iender were reasonable." (enphasis
supplied) Beck at p. 17.

Judge Smith attenpted to avoid the effect of the Beck
decision and the inmmunity privilege. He announced his |egal
conclusion that judicial inmmunity did apply but he limted it by
holding it applied only in foreclosure cases in which a judgnent
had actually been entered. He concluded that only when a | awyer
secures a judgnent would his conduct becone protected by
immunity. (A V.13 Tab 237 p.29-42). He therefore defined the

class to exclude all debtors whose cases actually proceeded to
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j udgnent . The exclusion of these individuals from the
definition of a class was favorable to Echevarria and was by no
means an accident or an oversight. The First District stated
that it had reviewed the "record fromthe hearing” and this had
to be the hearing on the notion for summary judgnment which is
the only place where the Judicial Imunity Rule was di scussed or
rul ed upon.® (A V.13 Tab 237 p.29-42).
The statutes in question here are the Florida Consuner
Col l ection Practices Act (FCCPA) and the Florida Deceptive and
Unfair Trade Practices Act (FDUTPA) contained in Sections
501.201 et seq. and Sections 559.541 et seq. Both statutes
provide for «civil damages. Assuming liability, these sane
damages woul d have been recoverable by Cole in a normal civil
lawsuit w thout reliance on the statutes. As previously
i ndicated, Cole could have denied that the $325 a proper cost.
The issue would have been whether he legally owed the noney
instead of whether Echevarria would be personally liable for
making the statenent in the reinstatenent letter that he owed
it.

As previously indicated, the United States Suprene Court
applied the Judicial Imunity Rule in a plaintiff's case brought
under 42 U S.C. 8 1983. This occurred in the Briscoe decision

whi ch Judge Hi nkle expressly relied upon. Bri scoe goes on at

! We again point out that the class certification order does not
mention the Judicial Imunity Rule.
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length to discuss the absolute need for full Jimmunity and

concl udes:

Nei ther party, wtness, counsel, jury or
Judge can be put to answer, civilly or
crimnally, for words spoken in office.

Thus the Suprenme Court expressly extends the privilege to
crimnal cases and of course all such cases are based on
st at ut es.

In a later U S. Suprene Court decision construing Briscoe,

the Court further stated in Astoria Federal Sav. And Loan Assn

v. Solinio, 501 U S 104 (1991) as foll ows:

The [litigation imunity] presunption holds
nonet hel ess, for Congress is understood to
| egi sl ate agai nst a background of common-|aw
adj udi catory principles. See Briscoe .
LaHue, 460 U.S. 325, 103 S. . 1108, 75
L.Ed.2d 96 (1983); United States v. Turley

352 U. S 407, 411, 77 S.C. 397, 399, 1
L. Ed. 2d 430 (1957).

The same is true of the Florida Legislature which also
| egislated with an expectation that the Judicial Imunity Rule
woul d continue in application.

Florida has adopted the English common law as a Florida
Statute in Section 2.01, Florida Statutes. Thus Florida is a
true common |aw state and it is not even clear that the federa
system has adopted all of the English conmon | aw.

The Third District Court of Appeal has applied the Judicial
Imunity Rule to a statutory anti-trust claim in the Potash

decision and conflict review has been granted on this ground.
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Echevarria and Potash sinply can not continue to exist side by

si de. There will be confusion on this issue which wll be
hei ghtened by the further <clear conflict wth the Jackson
opi ni on whi ch expressly applies Levin.

In Atlas v. Stolberg, 694 So. 2d 772 (Fla. 4th DCA 1997),

the Fourth District applied the Judicial Inmmunity Rule in a 8§
1983 claim under the Civil R ghts Act. Thus Florida has
followed the federal lead in applying the imunity rule to a
statutory cause of action based on § 1983

Ponzoli & Wassenberg v. Zuckernman, 545 So. 2d 309 (Fla. 3d

DCA 1989), review denied 554 So. 2d 1170 (Fla. 1989), was a case
where a plaintiff sued a |lawer for defamation and extortion
under Section 836.05, Florida Statutes. Thus the claim for
extortion was a statutory claim and the attorney's statenents
from previous litigation were held to be absolutely privil eged.
The Third District Court also recognized in Ponzoli that there
was no civil cause of action for the recovery of nobney damages
under the extortion statute (8 836.05) but still applied the
litigation inmunity privilege. Thus, Ponzoli 1is another case
applying the Judicial Immunity Rule to a statutory claimeven if
the conplaint therein never stated a cause of action for other
reasons.
The First District Court of Appeal cited the Ponzol

decision in its Echevarria opinion stating that it involved a
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common | aw cause of action and not a statutory cause of action

Wth due respect, the court overlooked that the Ponzoli suit was
stated in the Third District's opinion to have been a suit for
extortion based upon a Florida statute which the opinion notes
to have been 8 836.05, Florida Statutes (1987).

This Court al so discussed Ponzoli in Levin, holding that it

involved a "tortuous claim of extortion”™ based on fraud by
counsel in the course of litigation. The Court directly held
that Ponzoli involved conduct commtted during the course of a
judicial proceeding and that such conduct was thus "inmune from
civil liability in any subsequent proceeding." The District
Court's Ponzoli opinion expressly recognizes that the plaintiff
had a reasonable belief that he did have a cause of action under
§ 836.05. Ponzoli, footnote 5.

Many suits for noney damages in Florida courts involve

counts for a civil theft under 8 772.104 and 8§ 772.11 of the

Florida Statutes. Surely these cases are not outside the
Judicial Immunity Rule. Al nost every tort action involves a
statute in sone way. Auto accident conplaints alnost always

all ege a statutory violation of sone sort.

As the above case law indicates, the judicial immunity
privilege has been applied to statutory clains in the federal
courts and in the courts of Florida; including statutory anti-

trust clains, 8§ 1983 «clains, statutory extortion clainms,
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statutory Florida RICO clains and statutory conspiracy to
defraud cl ai ns. Unquestionably, the inmmunity privilege is nopst
often used in |ibel and slander cases where an attorney or a
party has made false derogatory conments about anot her
i ndividual in previous litigation. However, the fact that this
is the area where the imunity rule is nost often used does not
mean that it does not also apply in statutory cases. Mer el y
citing a statute in a conplaint does not turn the comon |aw
immunity rule on its head. The rule of immunity should have
been applicable to clainms under 8§ 559.55 et seq. and § 501.201
et seq.

The only case actually cited by the First District Court
for its ruling that the imunity rule was inapplicable was the

case of Delgado v. J.W Courtesy Pontiac GVC-Truck, Inc., 693

So. 2d 602 (Fla. 2d DCA 1997). Delgado is inapplicable because
it did not involve the Judicial Imunity Rule and instead
i nvol ved the economc |loss rule. This court created rule is a
much nore recently recognized doctrine. Reliance on past
judicial treatnent of the economic loss rule is a poor policy
basis on which to abrogate the effect of the tinme honored
imunity rule stemming from early common |aw | nstead of
relying so heavily on Delgado, the First District should have
noted the continual line of cases in Florida restricting and

receding from application of the economc loss rule. See
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| ndemmity Insurance Co. of North Anerica v. Anerican Aviation

Inc., 891 So. 2d 532 (Fla. 2004), which is only the nobst recent
in a line of cases by the Florida Suprenme Court severally
restricting the application of the economic loss rule.
Florida's economc loss rule is a disfavored doctrine and is not
the product of early English comon |aw. Al so see Conp-Tech

International, Inc. v. MIlam Commerce Park, Ltd., 753 So. 2d

1219 (Fla. 1999), (receding in part from the application of the
econom c loss rule).

The Judicial Inmmunity Rule is actually a part of the
Florida Statutes by virtue of its adoption pursuant to Section
2.01, Florida Statutes. The economic loss rule is a totally
different and | ess conpelling concept and decisions in this area

of the Iaw should not be held to control the inmmunity rule.
A New Cost Rul e

On the overall question of whether the Echevarria firm was
charging Cole illegally for in-house services previously billed
to the bank, this Court should note its own recent revisions of
the Rules of Professional Conduct governing attorneys in Rule 4
1.5(b)(2)(F). This is the rule which has always governed
attorney's fees in litigation and it was recently anmended to
also include costs in litigation. The rule is now entitled
"Fees and Costs for Legal Services." (enphasis supplied). The

rule was generally anended by adding the words "or costs”
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wherever the rule had previously been limted to "fees."
Subsection (2)(E) of the rule now provides for consideration of:

"The reasonable charges for providing in-house services to a

client if the cost is an in-house charge for services."

(enphasis supplied). The Comrent section of the new rule

provi des that:

"A lawer my agree with the client to
charge a reasonable amount for in-house

costs or services. I n- house costs include
itens such as copying, faxing, |ong distance
t el ephone, and conputerized research. I n-

house services include paralegal services,
i nvestigative services, accounting services
and courier services. The |awer should
sufficiently comunicate wth the «client
regarding the costs charged to the client so
that the client understands the anount of
the costs being charged or the nethod for
cal cul ation of the costs."

The services of the Echevarria paralegals and |awers in
doing in-house title work certainly would be included wthin
this cost rule. This rule was not in effect at the tine of the
rulings in the trial court in this case but was in effect before
i ssuance of the District Court's opinions. The new rule was
brought to the attention of the First District Court of Appeal
on March 4, 2003, when the rule was in its proposed form
Qoviously this new rule places the trial court's ruling on in-
house costs and the district court's ruling on in-house costs in
substanti al doubt. Every other lawer in the State of Florida

may now performtitle search and title exam nation work in-house
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and bill his clients for these costs. Those incurred costs may
then be recovered by the client in appropriate proceedings in
[itigation against debtors in nortgage foreclosure cases. This
rule would specifically allow Echevarria to recover these in-
house charges on behalf of his bank clients. There is not even
a requirenent for a witten contract between counsel and client

on "costs."

The Rising Tide of Legislation

As legislation increases there are alnost no civil suits
which could not rely on sone statute. Aut o acci dents, prenise
liability cases, breach of contracts, nortgage foreclosures and
al nost every other kind of suit involve sone statute and all of
these cases are still within the Judicial Imunity Rule. The
fact that a statute is nentioned in a conplaint does not
automatically abrogate the Judicial Imunity Rule as the First
District Court of Appeal has directly ruled.

The Immunity Rule is nobst often used in tort cases
including libel and slander, but this is not its only
application. Statutes such as the FCCPA and the FDUTPA have
sinply taken existing common |aw causes of action and enhanced
and clarified them These are now actions which are conbined
common | aw and statutory clainms. This Court so indicated in its
di scussion of the Ponzoli case in the Levin decision. Cbviously

the Legislature can create a tort cause of action, but that does
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not nmean that all of the existing common law rules cease to
exist as to that statutory cause of action based on a common | aw
right. The decision of the First District Court of Appeal
abrogating the Judicial Inmunity Rule in all statutory clains
will result in a statute being cited in every lawsuit in an
attenpt to avoid the common law imunity rule. The imunity

rule was directly applicable here.

1. ALTHOUGH CLASS CERTIFICATION SHOULD
HAVE BEEN TOTALLY DEN ED BASED ON THE
"JUDICITAL ITMMUNITY RULE," THE DI STRI CT
COURT FURTHER ERRED I'N GREATLY
EXPANDI NG THE DEFINITION OF THE CLASS
AS FOUND IN THE EXERCISE OF THE TRI AL
COURT" S DI SCRETI ON BASED ON THE
"JuDl CI AL | MVUNITY RULE. "

Echevarria contended below that the trial court erred in
certifying a class and that proper findings on the Judicial
Imunity Rule would have resulted in a dismssal of the class
action. Sonehow the First District Court of Appeal affirnmed
class certification while at the sanme tine reversing the
definition of the class adopted by the trial court under his
view of the Levin Judicial Imunity Rule. Wien substanti al
error is found in the definition of the class adopted by a
circuit court, the appropriate renedy is to remand the matter to
the trial court for further consideration and an exercise of
trial court discretion on the definition of the class. In

Philip Mrris USA, Inc. v. Hones, 883 So. 2d 291 (Fla. 4th DCA

2003), the Fourth D strict concluded that an error required
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decertification of the class. However, in so holding, the court
al so noted on rehearing that the parties still had the right to
return to the trial court and litigate over a nodified class.
Assuming the First District was correct on litigation immunity,
this should have been the result and renedy herein instead of
the appellate court sinply stepping in and redefining the class
on terns which were expressly rejected by the trial court under
that court’s view of the Judicial Imunity Rule as applied in
Levin. The trial court, rather than the appellate court, has
the discretion to define the class. The certification of the
class is a matter within the discretion of the trial court.

Seven Hills, Inc. v. Bentley, 848 So. 2d 345 (Fla. 1st DCA

2003) .

The opinion in the present case is a dramatic departed from
established class action |aw The court has affirned
certification while finding the definition of the class to be
error and in doing so has not addressed nunerosity, commonality,
typicality or adequate representation. These four elenents are
essential wunder Rule of GCivil Procedure 1.220 and the trial
court is required to nmake express and clear findings on each
el ement .

The First District has held that the trial court had no
discretion in certifying and defining the «class. This 1is

directly at odds with overwhelmng case |aw establishing the
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di scretionary standard for trial court class certification. See

Hut son v. Rexall Sundown, Inc., 837 So. 2d 1090 (Fla. 4th DCA

2003) and Pinellas County School Bd. V. Crow ey, 911 So. 2d 881

(Fla. 2d DCA 2005).

If the Judicial Immunity Rule is held applicable, the
definition of the class will be uninportant. However, if the
Court does not address inmunity, then the expanded definition
shoul d be subject to the trial court's discretion.

CONCLUSI ON

This court should hold that the Judicial Imunity privilege
applied and that this absolute immunity barred the plaintiff's
action based wupon the reinstatenent l|etters and any |later
affidavits. In the alternative, this court should hold that the
expansi on of the class definition was inproper and should be the
subject of the trial court's discretion.
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