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STATEMENT OF THE CASE AND FACTS

The District Court entered a “citation” PCA ruling citing
to a case currently pending review in this Court. This Court
has stayed proceedings in said case al ready under review until

di sposition of another case involving the sane issue.



SUWARY OF ARGUMENT

The Court does have the discretion to accept jurisdiction
of this case. As a practical matter, however, it nmay be nore
prudent to hold this petition for review in abeyance until this

sane issue is resolved in other pending cases.



ARGUMENT

THI' S COURT DCES HAVE THE
DI SCRETION TO ACCEPT JURI SDI CTI ON
OF THI S CASE.

This Court has jurisdiction under Article V, Section
(3)(b)(3) of the Florida Constitution where a decision of a
district court "expressly and directly conflicts" with a
decision of this Court or another district court. \Were the
district court’s decision is a per curiamopinion which cites as
controlling law a decision that is either pending review in or
has been reversed by this Court, this Court has the discretion

to accept jurisdiction. Jollie v. State, 405 So. 2d 418, 420

(Fla. 1981).
The State acknow edges that this Court has the authority to
accept jurisdiction of this case in light of the district

court’s citation to Franklin v. State, 877 So.2d 19 (Fla. 4th

DCA 2004) (pending review in Case No. SC04-1523 - proceedi ngs

stayed pendi ng disposition of State v. |Iseley, Case No. SC04-

485). Therefore, this sane issue -- whether a |esser included
of fense is determ ned by the potential maxi mum penalty rather
than by the degree of the crinme -- is presently pending review
in other cases in this Court. Specifically, this Court has

stayed proceedings in Franklin v. State, until disposition of

State v. Iseley. Accordingly, the State submits that the

interests of judicial econony, as well as fairness to this
def endant, can best be served by holding this petition for

review i n abeyance pending resolution of this issue in State v.
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| seley. This is a repetitive issue which wll affect nunerous
cases and little purpose would be served by full briefing in all

of them

CONCLUSI ON

Based on the argunments and authorities presented herein,
Respondent respectfully acknow edges that this Court does have

the discretion to accept jurisdiction of this case.
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