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STATEMENT OF THE CASE AND FACTS

CASE HI STORY

On August 26, 1997, Guerry Wayne Hertz, Jason Brice
Looney, and Ji my Dewayne Denpsey were indicted for the first-
degree nurders of Melanie King and Robin Keith Spears
committed on the 27'" day of July, 1997, in Wkulla County,
Fl ori da. They were also indicted for burglary of a dwelling
whil e armed, arnmed robbery with a firearm arson of a dwelling
and use of a firearmduring the comm ssion of a felony. (ORI
1-3) %

Pretrial a series of notions were filed.? On April 7,
1999, a hearing was held on Hertz’ nmotion to determ ne his
conpetency to stand trial (OR |1l 216-475). Jury sel ection
and the trial commenced Novenber 29, 1999, and concluded on
Decenmber 9, 1999, with a jury convicting Guerry Hertz and co-
def endant Jason Looney of the first-degree nurders of Mel anie

King and Robin Keith Spears; guilty of burglary of a dwelling

' “OR” will connote Original Trial Record; “PCR wll
connot e Postconviction Record for purposes of this appeal.

> Motions to sever the cases; to change venue; to suppress
statements nmade by Hertz; to declare Hertz inconpetent to
stand trial; to preclude the State from introduci ng evidence
relating to events that occurred in Daytona Beach regarding
this case; and a plethora of challenges to the inposition of
the death sentence, as well as aggravating factors and a
request to declare Section 922.10, Florida Statutes, as
unconsti tutional .



while armed with a firearm guilty of armed robbery with a
firearm guilty of arson of a dwelling; and guilty of use of a
firearm in the conm ssion of a felony. (OR XI X 2177-2180).
The penalty phase of the proceedings were held on Decenber 9,
1999 (OR Xl X- XX 2200-2416). By a mpjority vote of 10-2, for
each murder, the jury recommended and advised that the death
penalty be inposed against Guerry Wayne Hertz and Jason Brice
Looney. (OR XX 2415-2416; OR || 203, 204).

On February 18, 2000, the trial court, 1in concurrence
with the jury' s recomendation that the death penalty be
i nposed, prepared a sentencing order, setting forth the
aggravating and mtigating circunstances found. (OR 11 290-

300) .3

® As to Guerry Hertz, the trial court found as aggravating
factors that (1) the capital felony was commtted by a person
convicted of a felony and was on felony probation; (2) Hertz
was previously convicted of another capital felony or of a
felony involving the use or threat of violence to the person
(aggravated battery in Volusia County, Florida); (3) the
capital felony was commtted while Hertz was engaged in the
comm ssion of a burglary, arson and robbery; (4) the capital
felony was commtted for the purpose of avoiding or preventing
a lawful arrest or effecting an escape from custody (the
def endants discussed and determ ned, especially defendant
Hertz, that they would | eave no witnesses); (5) the crinme was
commtted for financial or pecuniary gain (the court nerged
this aggravating factor with the capital felony was commtted
during the course of a burglary, arson or robbery); (6) the
mur der was especially heinous, atrocious or cruel, and (7) the
murder was cold, calculated and preneditated w thout any
pretense of noral or legal justification. (ORIl 291-295).

-2 -



On appeal, the Florida Suprenme Court in Hertz v. State

803 So.2d 629 (Fla. 2001) affirnmed the judgnments and sentences

entered.* Hertz filed a petition for wit of certiorari in

In mtigation, the trial court found (1) Hertz' capacity
to appreciate the crimnality of his conduct or to conformhis
conduct to the requirenents of Ilaw which was given sone
weight; (2) his age of twenty (20) which was given only
noderate weight; (3) as to all other non-statutory mtigation,
(a) Hertz' difficult childhood was given significant weight;
(b) Hertz had no significant crimnal history or no history of
violence and the fact that he posed no problens since being
i ncarcerated was given marginal weight; (c) Hertz’ renorse and
the fact that he cried during sone of the testinony and when
he made his statenment to the court was given noderate weight;
(d) the fact that society would be adequately protected if he
were to be given a |life sentence without the possibility of
parole was entitled to “no weight” and (e) the fact that a co-
def endant, Denpsey, received a life sentence follow ng a plea,
was given significant weight and was substantially considered
by the trial court. (ORIl 295-300).

4 Hertz raised the following clains on direct appeal:
(1) The trial court inmproperly excused for cause a venire
menber whose opposition to the death penalty did not prevent
or substantially I npair her ability to perform her
obligations; (2) Hertz was not conpetent to stand trial; (3)
the trial court erred by admtting gruesonme photographs of the
bodies at the crime scene and the autopsy; (4) the details of
the collateral crinmes in Volusia county becane a feature of
the trial causing prejudice that substantially outweighed the
probative value of the evidence; (5) the evidence was
insufficient as a matter of law to sustain the convictions;
(6) the statute authorizing the adm ssion of victim inpact
evidence is an wunconstitutional wusurpation of the Court's
rul emaki ng authority wunder article V, section 2, of the
Fl orida Constitution, naking the adm ssion of such testinony
unconstitutional and reversible error; (7) the trial court
erred in denying the defense notion to require a unaninous
verdict; (8) four of the seven aggravating factors upon which
the jury was instructed and which the trial court found are
l egally inapplicable and their consideration was not harmnl ess
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the Unites States Supreme Court which was subsequently denied

in Hertz v. Florida, 536 U S. 963 (2002)(Ri ng/ Apprendi issue).

On June 30, 2003, Hertz filed his nmotion for
postconviction relief asserting in part, that trial counsel
rendered ineffective assistance at trial and at the penalty
phase of trial.® The State’'s response was filed per court
order Septenber 15, 2003. Hertz filed an anmended notion for
postconviction relief on March 8, 2004, and on April 23, 2004,
the trial court reset the matter for evidentiary hearing for
July 27, 2004. Following the evidentiary hearing on that
date, counsel filed post hearing nmenorandum and cl osing
argunments. On Decenber 30, 2004, the trial court denied all
postconviction relief.

The instant appeal followed.

FACTS AT TRI AL AND POSTCONVI CTI ON

Pretrial Conpetency Hearing

error; and (9) the death sentence in this case is
di sproportionate.

> Specifically Hertz alleged in Claim | that counsel was

ineffective, A Failure To Seek A Venue Change From Wakull a
County, Florida; B. Failure To Object To Inadm ssible Victim
| npact Statenments; C. Counsel Was Ineffective During The
Penalty Phase By Advancing Mtigating Evidence Collectively
Instead O Individually And |Independently Under Section
921.141 (6)(h), Florida Statutes, And By Failing To Argue The
Exi stence Of Additional Statutory Mtigation. As to Claimll
Hertz argued his Ring claim



On April 7, 1999, a conpetency hearing was held to
determ ne whether Hertz was conpetent to assist his counsel
and stand trial. The defense first called Dr. Mke DErrico,
who testified that he interviewed Hertz on October 2, 1998,
Cct ober 16, 1998, and April 2, 1999, to determ ne whether
Hertz was conpetent to stand trial. (OR II11 224-230). During
the nine hours he spent with Hertz over three days, a series
of tests were given, including the Wechsler Adult Intelligence
Scal e Revised, and MWPI by this forensic psychol ogi st. (OR
11 329). Dr. DErrico testified that he received information
regardi ng Hertz' background and school records and that it was
clear as early as the fourth or fifth grade that Hertz had
Attention Deficit Hyperactivity Disorder (ADHD). A child with
this disorder would be hard to control behaviorally, and would

have a tendency towards horseplay in classes. Ritalin was the

prescribed drug for this behavioral problem (OR 111 333-
336). In Hertz’ circunstances, when he took his Ritalin, he
did better in school. (OR 11l 336). Dr. DErrico testified

that when Hertz was 18 years old, he was admtted to the
Eastside Psychiatric Center as a result of an attenpted
suicide when Hertz overdosed on Ritalin. Hertz spent four
days as an inpatient, diagnosed with an adjustnment disorder

with a depressed nood and then was released. (ORIl 337).



Dr. D Errico testified that although Hertz knew he was
charged with first-degree nurder; although he knew about the
penalties to be inposed and although he knew about the
courtroom and its functioni ng; he had “no factual
under standing” or rational under st andi ng because he was
suffering from hyperactive behavior and was distracted. (OR
11 339-341). It was his opinion that Hertz does not have the
ability to interact with his attorney, albeit, his full scale
IQis 91 with a verbal of 79 and a perfornmance |evel of 118.
(OR 111 342-343). Dr. D Errico discounted Hertz' inmaginary
friend “CGeorge” and was nore concerned about the fact that

Hertz seenmed nore depressed, his hygi ene becane worse and he

had an wunrealistic attitude about his legal situation - he
could not wait to get out of trouble and go hone. (OR I11
344- 345). He noted that Hertz had recently been placed on

suicide watch at the jail because he was self-abusive, banging
his head against the cell walls. (OR I'I'l 345). It was Dr
D Errico’'s belief that if Hertz received appropriate hospita
and nedical treatnent, he could be returned and would be
conpetent to stand trial. (ORIl 347-348).

On cross-examnation, Dr. D Errico admtted that Hertz
was not exhibiting any inappropriate conduct during the tinme

the doctor testified and adnmtted that Hertz could be faking.



(OR 111 249, 353). It was his belief that the disparity
bet ween the verbal and performance |level of his IQ was due to
his famly' s history of deafness and therefore a environnental
problem rather than a nmedical problem (OR 11l 354-355). On
re-direct, Dr. D Errico admtted that “if Hertz had planned”
to bunp his head against the cell and do injury to hinself,
that would be an indication of malingering because he planned
to be disruptive in jail. (ORIl 359).

Dr. Joseph Sesta, a neuropsychol ogi st exam ned Hertz for
seven hours, to determ ne whether there were any cerebral
functioning problens. (OR 111 361-363). Dr. Sesta obtained
background, famly history and reviewed Dr. D Errico’ s profile
of Hertz, and secured the Eastside Psychiatric Hospital 1995
suicide attenpt records. (OR Il 365-366). Dr. Sesta
observed that Hertz suffered from ADHD and that during the
interviews, Hertz was fidgety. (OR Il 367). Dr. Sesta
concluded that it would be difficult for Hertz to work with
his attorneys at trial but, on nmedication, he could be better.
(OR I'l'l 368-369). Hertz was given a battery of tests which
resulted in a conclusion that Hertz suffered from a mld
cerebral dysfunction; that his left side was poorer than his
right side, and that his front |obe was “less than it should

be”. (OR I'I'l 371). Dr. Sesta also concluded that Hertz’



condition presented a Neurodeficient Developnent Disorder;
however there were no neurol ogical disease or trauns. It was
his determnation that this was based in part on his non-
verbal upbringing, a learning disability and the ADHD. (OR
11 372-373). Hertz would inprove with nmedication and the
doctor did not believe Hertz was malingering rather, Hertz was
carel ess about what or how he chose to answer. (ORIl 375).
Dr. Sesta also gave no consideration to Hertz’ statements
about his invisible friend George and, except for the

statenents about George, observed that he did not think Hertz

was faki ng. Hertz had di si ngenuous behavior but no flagrant
f aki ng. (OR Il 376). It was Dr. Sesta's view that Hertz
factually understood what was going on but, could not
rationally wunderstand the informtion. As a result, his

ability to assist his counsel was inpaired and he woul d not be
able to foll ow what was happening in court. (ORIl 380-381).
Because Hertz was inconpetent to stand trial at that tinme, it
was Dr. Sesta’ s recommendation that he be sent to a forensic
psychiatric hospital and be given psychopharmacol ogi cal
treatnment to restore conpetency. (ORIl 382).

On cross-exam nation, Dr. Sesta confirmed that behavior
regarding “George” was contrived and that it was clear that

Hertz could function well at tines. (OR 11l 383-384). He



al so observed that Hertz could control his conduct when he
wanted to, was lucid and could understand what was happeni ng.
Hertz had no Axis | “mmjor” mental illness, no schizophrenia
or bipolar disorder. (OR II1l 385-387). Dr. Sesta, when asked
about whether Hertz’ conversation with the detectives would
change his opinion as to whether he wvas conpetent, observed
that it would not and it did not matter to him that “Hertz
told people ten days after the crinme that he was going to act
crazy and bang his head.” He admtted that Hertz could be
mal i ngering. (ORIl 390-391).

Several lay witnesses testified at the conpetency hearing
in behalf of Hertz, specifically Iris Watson, Hertz’ materna
grandnot her, and Deborah Hertz, his nother. Both testified
that Hertz, as a child, had trouble because of hyperactivity
and, that when he took his nmedicine Ritalin, he inproved. (OR
111 393-402).

Li kewi se, a paralegal that worked with defense counse
Rober t Rand, testified t hat she had difficulty I n
conmuni cating with Hertz and that while he was concerned about
hi msel f he never asked about his case. (ORIl 402-405).

The State called a clinical psychologist Dr. Thonas
Conger who examned Hertz in the Leon County Jail on two

occasi ons, February 23, 1999, and February 24, 1999, for



approxi mately seven hours. (OR Ill 406-411). |In Dr. Conger’s
view, Hertz was conpetent to proceed--after he |ikew se
adm nistered a series of conprehensive neuropsychol ogical
tests on Hertz. (OR 111 412). Dr. Conger concluded that
Hertz had a learning disability and agreed with nmany points
that Dr. Sesta nade with regard to test results. It was Dr.

Conger’s view that Hertz did not want to perform very well on

the tests. If Hertz wanted to assist his |lawer he would and
that Hertz had nmany nore abilities than he was wlling to
show. (OR 111 414-418). On cross-exam nation he admtted

that Hertz had ADHD and that nedicine usually hel ped people
with such a disorder. (OR 11l 418-419). His view was, that
Hertz, based on the tests, could and did sustain performance
at a normal |evel whether on nedication or not. (OR 11l 420).
VWhen asked whether his opinion would change if he knew that
Hertz had taken simlar tests three weeks earlier, Dr. Conger
stated that knowing that would reinforce his opinion and make
it nmore solid that Hertz was conpetent. (OR 111 422-423).
Wakul | a Deputy Sheriff Donnie Crum testified that he
talked with Hertz in August 1997, when he was transporting
Hertz back to Wakulla County. A transmitter was put in the
van and recorded Hertz’ conversation with others on the trip

back. During the trip, Hertz stated that he would cause

- 10 -



injury to hinmself by banging his head into the cell and nmake a
bl oody ness. (ORIl 438-439, 441).

The trial court, follow ng argunent by counsel, concl uded
t hat upon reviewing the three doctors’ reports, review ng the
rules and observing Hertz, Hertz had sufficient present
ability to consult with his lawer if he chooses to and has a
factual understanding as well as a rational understanding of
what was happeni ng. Hertz was conpetent to stand trial. (OR
111 473).
Tri al

The salient facts of the crimes may be found in Hertz v.
State, 803 So.2d 629, 635-637 (Fla. 2001):

In the early norning hours of July 27, 1997, the
charred bodies of Melanie King and Robin Keith
Spears were found in the victinms' burning home in
Wakul l a County, Florida. Hertz, Jason Looney, and
Jimy Denpsey were each indicted for the first-
degree murders of the victins, and each codefendant
was also charged with burglary of a dwelling while
arned, armed robbery with a firearm arson of a
dwel ling, and use of a firearm during the comi ssion
of a felony as a result of this incident. Prior to
trial, codefendant Denpsey negotiated a plea wth
the State and was sentenced to consecutive life
sentences in return for providing his testinony at
Hertz and Looney's joint trial.

The evidence presented at the trial revealed the
following facts. At approximately 11 p.m on July
26, 1997, Hertz and his codefendants left an
acquai ntance's house on foot w thin wal king distance
from the victims' hone. Al three nmen were arned
with guns. A resident who |ived about 500 yards from
the victins testified that Hertz appeared at her

- 11 -



door at about 2 a.m asking to use her phone because
"his truck had broken down." When she refused, the
trio continued down the road towards the victins'
home and, upon seeing the victinms' black Mistang,
Looney said, "There's ny car right there. That's the
one | want."

Denpsey and Hertz went to the victinms' front door as
a decoy and asked if they could use the phone. King
provided them with a cordless phone, and Denpsey
fei gned making a phone call. When Denpsey attenpted
to return the phone, Hertz pointed his gun at King
and forced his way in. Looney then entered and
pointed his rifle at Spears. Spears and King were
bound and gagged with duct tape and placed face down
on their bed. Hertz and his codefendants renoved a
signi ficant anount of the victins' property,
including a VCR, a television, jewelry, furniture

and CDs, and | oaded the victinms' belongings into the
victins' t wo vehi cl es. Looney al so f ound
approximately $1500 of the victins' noney in an
envel ope, which was ultimately divided equally anong
the three.

Hertz and Looney concluded that they could |eave no
w tnesses and informed Denpsey of their decision.
Denpsey sai d Hert z and Looney t hen pour ed
accel erants throughout the victins' hone. Al three
men, still armed, went to the bedroom where the
victinms were bound, side-by-side, facedown on their
bed. When they entered the back bedroom King said
that she would "rather die being burnt up than
shot." She stated, "Please, God, don't shoot nme in
the head." Hertz replied, "Sorry, can't do that,"
and then he proceeded to open fire; Looney followed
and then Denpsey. The victins died as a result of
t he gunshot wounds.

Subsequent to the shootings, the victinms' honme was
set ablaze. Hertz drove away in the victinms' white
Ford Ranger, and Looney drove the victins' black
Ford Mustang, with Denpsey as a passenger. According
to Denpsey, the whole episode at the victins' hone
| asted about two hours. The trio proceeded to
Hertz's house and unloaded the stolen itenms and
di vided up the nmoney. Two enployees at the Wal-Mart

- 12 -



in Tallahassee testified that the three nmen mde
purchases at the store at around 5 a.m the norning
of the murders, before "showing off" their new
vehicles, i.e., a black Mustang and a white Ford
Ranger, to both of the enployees. A Wal-Mart receipt
for a clothing purchase was later found in the
victins' Must ang, corroborating the enployees’
testi nmony.

Hertz and his codefendants nade their way to Daytona
Beach Shores where, later that day, they were
involved in a pursuit and shootout wth police.
Looney and Denpsey were arrested after abandoning
and fleeing from the victims' black Mistang. Hertz
abandoned the victinms' Ford Ranger after being shot,
and he paid a cabdriver $100 to drive him to his
aunt's house in St. Augustine. Hertz was arrested
that same day in St. Augustine, and victim Spears
.9nm gun was recovered from Hertz's bag.

A firearms expert with FDLE testified that one of
the bullets recovered from the area of the victins'
burned bed was fired from the .380 Lorcin handgun
recovered from Looney at the tine of his arrest in
Dayt ona Beach, i.e., the same handgun owned by Keith
Spears and used, according to Denpsey, by Hertz to
shoot the victins. The other bullet was fired from a
.30 caliber carbine rifle, not inconsistent with .30
caliber rifle used by Looney to shoot the victins,
and | ater recovered in the victinms' Mistang. A roll
of duct tape, Looney's wallet wth $ 464, and
Denpsey's wallet with $380 were also found in the
Mustang. A fingerprint analyst with FDLE analyzed
| atent fingerprints taken from the Mstang and
concluded that Hertz and his codefendants had all
touched the <car. The chem st found evidence of
various accelerants on itens of clothing found in
the Muistang. In addition, a |aw enforcenent
investigator with the State Fire Marshal's Office
testified that the kind of danmage that was done by
the fire does not happen unless an accelerant is
used.

The state nedical exam ner testified that the bodies
were severely burned. He graphically detailed the
condition of the bodies as depicted in the
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phot ographs: the legs were burned off bel ow

t he

knees, the hands were burned to nubs, the bones of
the arms were fractured by the fire, and the skulls
were burned partially away. The victinms had to be
positively identified by dental records. The nedical

exam ner also testified that there could have

other injuries that were not detected due to

ext ensi ve burns.

been
t he

King was shot at least two tines in the head, which

caused her death. However, the nedical exam ner

was

not able to trace the path of the bullet because the

skull was burned away. He testified that it

was

possi ble that other bullets struck the body, which

could not be determ ned because of the fire.

Ki ng

lived one to two mnmnutes after she was shot.
However , t here was no soot in t he trachea,

indicating that she was not alive when the

started. Spears was shot at least one tinme in

fire
t he

head, which caused his death. The bullet went in the

back of the neck and exited above the right

eye.

Spears also lived one to two mnutes after he was

shot, and again, no soot was discovered in

trachea, nmeaning that he was dead at the time of

fire. The defense did not present any evidence.

Penal ty Phase

hi s
t he

On December 9, 1999, the penalty phase of Hertz and his

co-def endant, Jason Looney’s sentencing commenced.®

XX) .

® Following discussions concerning the victi

(OR Xl X-

m i npact

statenents that were to be presented to the jury, both defense
counsel for Hertz and Looney had no objections to the victim
i npact statenments that were to be read. (OR Xl X 2182-2183).

Further discussions comenced with regard to the |im

tation on

the testinony of Andrew Harris, a cellmte of Denpsey
pretrial. (OR XIX 2195-2196). The State agreed that
guestioning of Harris would be limted to whether, pretrial

Harris was in a cell with Hertz. (OR XIX 2197-2198).
- 14 -



Regi nald Byrd, a Departnment of Corrections parole
officer, testified Hertz was on probation at the tine of the
crime and was in violation status as of July 7, 1997. (OR Xl X
2212). A certified copy of the aggravated battery conviction
of both Hertz and Looney, previously stipulated to by defense
counsel s, was introduced. (OR XIX 2213-2214).

Karen King, Melanie King’s nother (OR XIX 2214-2217),
and, Janet Spears, Keith Spears’ nother, both read prepared
statements concerning their children. (OR XIX 2218-2220).

Hertz presented evidence in his behalf. Deborah Hert z,
Hertz’ nother, who was conpletely deaf, testified, through an
interpreter, that she met Hertz’ father, who was |ikew se hard
of hearing but not totally deaf. (OR XI X 2259-2260). They
were living together and wusing drugs. As a result of
financial difficulties, they started stealing to pay for
drugs, the rent, and were subsequently arrested for theft.
(OR XI X 2260-2262). Ms. Hertz testified that she got
pregnant during the time to avoid either of them going to
prison and that they finally married a few nonths |ater. (OR
XI X 2262-2263). Hertz' father was not a good father and the
two parents fought continuously and continued to use drugs
She also admtted that she wused sone drugs during the

pregnancy but stopped pretty early on because it nade her
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si ck. Hertz was born with a club foot. (OR XI X 2264).
During her pregnancy, she tried to abort her pregnancy by
hitting herself in the stomach several tines but she did give
birth. Wthin a few weeks of the birth, she gave Hertz to her
not her . (OR XIX 2264-2265). Hertz |ived with his
grandparents for the first six nmonths of his life and finally
was returned to his parents. Throughout his chil dhood, he was

shuffled back and forth from his parents to his grandparents.

(OR XI X 2266-2267). M. Hertz would punish his son by
spanking himon the bottomuntil it was purple. She recounted
how once when they were all totally honeless due to his

parents’ drug usage, they lived in a van. (OR XI X 2269).
Ms. Hertz admtted that both she and her husband were addicts
and their relationship over the years was an “on and off
relati onship” and “very tunultuous.” (OR XI X 2269-2270).
Over the years, Hertz had operations to fix his club foot.
She recalled one time when Hertz's father started beating him
and was on top of him and she had to get her husband off of
Hertz. (OR XIX 2273).

Hertz has a younger brother, Casper, who the father
seened to favor and Hertz was jeal ous. (OR XI X 2273-2275).
The defense published school pictures and also presented

evidence that Hertz at an early age was diagnosed with ADHD
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due to his behavioral problens in school. (OR XI X 2276).
Ms. Hertz observed that when her son was on nedication he was
much better and that, in 1995-96, Hertz overdosed on Ritalin
and tried to kill hinmself because he had broken up with his
girlfriend. He was taken to a psychiatrist. (OR XI X 2278-
2279) .

Guerry Hertz, Sr., testified that he wused narijuana,
hashi sh, Quaal udes, cocaine and acid throughout his life. (OR
Xl X 2281-2282). He observed that when facing prison, he
convinced his then girlfriend that she should get pregnant to
avoi d prison. (OR XI X 2283). VWhen Hertz was born, he had a
club foot and his father was very upset about that and held it
agai nst his son. (OR XI X 2284). Soon after his birth, the
baby was taken to his wife's mother’s house and they did not
see the baby for the first six nonths of its life. He noted
that the baby would be taken on and off again to the
grandnot her’s house to live during Hertz’ chil dhood. (OR XI X
2284-2286). He hit his wife during her pregnancy and that she
tried to abort the baby. (OR XI X 2288). He observed that
they fought in front of the child, that he was not a good
father, and Hertz did not have a good chil dhood. (OR XI X
2289-2290). He admtted giving his son marijuana and ot her

drugs when Hertz was eight, and admtted that he would not
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allow his son to get his nedication Ritalin. (OR XI X 2290-
2291). At one point Hertz was living with his father and a
roommate, a crack cocaine dealer. (OR XIX 2292).

Hertz' |awyer introduced the affidavit of Vita Lincoln,
an elenmentary school teacher from Mel bourne Sabel Elenentary
School who taught Hertz when he was a child. She observed
that Hertz was in the | ower group of students and that he had
probl ens sonetimes comng to school with dirty clothes and
snelling bad. Hertz would stay out all night fishing with his
parents for food because they were so poor. When she brought
this to the attention of the principal, the principal took
Hertz wunder his wng, bought clothes for him and tried to
hel p. Hertz was a hyperactive kid, unhappy and although he
was not stupid, he was hard to motivate. (OR Xl X 2294-2298).

Iris Watson, Deborah Hertz’ nmother, testified that as a
baby, Hertz needed surgery for his club foot and had to wear
casts that needed to be changed frequently. (OR XI X 2299-
2300). At one tinme, because the cast was not changed tinely,
Hertz devel oped sores all over his foot and could not wear a
case and had to wear a special shoe until the wounds heal ed.
(OR XI X 2301). She observed when Hertz was on Ritalin he was

happy and did well. VWhen he was not on nedicine he did not do



as wel | . He did not have a normal chil dhood. (OR XI X 2303-
2304).

Deborah Hertz, Hertz’ aunt, testified that he was never
well cared for or <clean and frequently was kept off his
medi cine. (OR XI X 2305). She observed that when Hertz was on
his medicine it was like day and night and that his grades
depended on whether he was on his nedicine. (OR XI X 2307-
2308). She recalled a tinme in February 1997, when a suicide
note was found from Hertz. She filed a report with the
Sheriff's Departnment in an attenpt to have him hospitalized
under the Baker Act. She admitted that she really didn’'t know
if Hertz was suicidal. (OR XIX 2308-2309). She knew that he
had a .22 Reuger pistol and that in 1997, he was using crack
cocai ne and drugs with his brother. (OR Xl X 2309-2310).

On cross-exam nation, Ms. Hertz adnmitted that she really
did not know much about her nephew before the nmurders since he
was not allowed in her house - because she did not care for
his friends. (OR XI X 2310-2311). She did not see him nuch
after his thirteenth birthday and did not know nmuch about him
(OR XI X 2311).

Dr. Mchael D Errico, a forensic psychologist, testified
at the penalty phase on behalf of Hertz. He testified that he

interviewed Hertz on two separate occasions, October 2, 1998,
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and October 16, 1998, at Leon County Jail. (OR XI X 2313-

2314). Dr. D Errico received a plethora of information as to
Hertz’ background, including a nulti-disciplinary assessnment
from FSU at age fourteen. Dr. DErrico testified that Hertz

suffered from Attention Deficit Hyperactivity Di sorder and as
a result Hertz had problems all of his life. (OR XI X 2314-
2315). ADHD is treated with Ritalin and Hertz had a history
of being on and off his nedication. (OR XIX 2316-2317).
Hertz’ chil dhood was characterized by abuse, humliation, |ow
sel f-esteem and poor self-imge and he was born with a club
foot. (OR XIX 2318). He observed that it was noteworthy that
there as a 39 point spread between Hertz’ verbal 1Q and his
performance 1Q which suggested some brain damge, however,
neurol ogical testing denonstrated that it was a devel opnment al
reason because he was raised in an environnment where the
spoken | anguage was not used and he suffered from ADHD. (OR
Xl X 2318-2319). Hertz suffered from suicidal ideations and
had a tenper problem and clearly had trouble wth
i nterpersonal relationships. H s nodus operandi was to act
di sruptive if sonething happened to a relationship, for
exanpl e. He observed that Hertz overdosed on his Ritalin

medi cati on and was hospitalized followng his breakup with a



girlfriend. He likely had an “unspecified <cognitive
di sorder”. (OR XI X 2320-2321).

On cross-examnation, Dr. D Errico admtted that Hertz
knew what he was doing and the consequences of his conduct,
however, he observed that Hertz was inpulsive and suffered
from ADHD which may have |essened his awareness of the
consequences. (OR XI X 2323). In discussing Hertz’ suicide
attenpt, the doctor admtted that Hertz was released after
five days of treatnment in the hospital with no followup. (OR
XI X 2324).

VWile no additional testinmny was presented by Hertz’
counsel, Exhibit 2, a volum nous exhibit on Hertz's life,
conpiled by the defense, was introduced. (OR XIX 2325).

At the sentencing proceeding, Hertz testified personally,
asking for the famlies to forgive him stating that he would
never get out of jail if he gets life. “He won't be able to
give his nother grandchildren. He just wanted to live out his
life in prison, because he wants to explain to brothers to
stay away from troubl e-makers and live their lives w thout any
trouble”. (OR IV 499-501).

In Hertz, 803 So.2d at 637-638, the Court noted:

A jury convicted both Hertz and Looney of the first-

degree nurders of King and Spears, burglary of a

dwelling while arnmed with a firearm arned robbery
with a firearm arson of a dwelling, and use of a
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firearmin the comm ssion of a felony. By a majority
vote of ten to two, for each nurder, the jury
recommended and advised that the death penalty be
i nposed against Hertz and Looney. By written order
the judge inposed a sentence of death for each
mur der .

Wth respect to Hertz, the trial court found as
aggravating factors that (1) the capital felony was
commtted by a person convicted of a felony and who
was on felony probation; (2) the capital felony was
commtted by a person previously convicted of
anot her capital felony or of a felony involving the
use or threat of violence to the person; (3) the
capital felony was commtted while Hertz was engaged
in the comm ssion of a burglary, arson, and robbery;
(4) the capital felony was conmtted for the purpose
of avoiding or preventing a |awful arrest or
effecting an escape from custody; (5) the nurder was
commtted for financial or pecuniary gain (the court
merged this aggravating factor with the fact that
the capital felony was commtted during the course
of a burglary, arson, or robbery); (6) the nurder
was especially heinous, atrocious, or cruel, and (7)
the murder was cold, calculated, and preneditated
wi t hout any pr etense of nor al or | egal
justification.

In mtigation, the trial court found (1) Hertz's
i npaired capacity to appreciate the crimmnality of
his conduct or to conform his conduct to the
requirenments of |law was given sonme weight; (2) his
age of 20, which was given only noderate weight; (3)
as to all other nonstatutory mtigation, (a) Hertz's
difficult childhood was given significant weight;
(b) the fact that Hertz had no significant crimna

hi story or no history of violence and the fact that
he posed no problens since being incarcerated were
given margi nal weight; (c) that Hertz's renorse and
the fact that he cried during some of the testinony
and when he nmade his statenent to the court was
given noderate weight; (d) the fact that society
woul d be adequately protected if he were to be given

a life sentence without the possibility of parole
was entitled to "no weight" and (e) the fact that a
codef endant, Denpsey, received a I|life sentence
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followwng a plea, was given significant weight
[*638] and substantially considered by the trial
court. nl On appeal, Hertz raises a variety of
chal l enges to his convictions and death sentence. n2

nl In the four noncapital cases, the judge
sentenced Hertz to life on the burglary of
a dwelling while armed (count I11); life on
the robbery with a firearm (count 1V); 30
years on the arson of a dwelling (count V);
and 15 years for the wuse of a firearm
during the commi ssion of a felony (count
VI). Al sentences were ordered to run
consecutive to one another.

n2 Hertz clainms: (1) The trial court
i nproperly excused for cause a venire
menber whose opposition to the death
penalty did not prevent or substantially
i npair her ability to perform her
obligations; (2) Hertz was not conpetent to
stand trial; (3) the trial court erred by
adm tting gruesone photographs of t he
bodies at the crine scene and the autopsy;
(4) the details of the collateral crinmes in
Vol usia county became a feature of the
trial causing prejudice that substantially
out wei ghed the probative value of the
evi dence; (5) the evidence was insufficient
as a matter of law to sustain the
convictions; (6) the statute authorizing
the adm ssion of victiminpact evidence is
an unconstitutional usurpation of t he
Court's rul emaking authority under article
V, section 2, of the Florida Constitution,
making the adm ssion of such testinony
unconstitutional and reversible error; (7)
the trial court erred in denying the
defense notion to require a unaninous
verdict; (8) four of the seven aggravating
factors upon which the jury was instructed
and which the trial court found are legally
i napplicable and their consideration was
not harmess error; and (9) the death
sentence in this case is disproportionate.
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July 27, 2004, Postconviction Evidentiary Hearing

Dr. Bill Mosman was called by Hertz to testify as to what
other nmental mnmitigation existed and could have been presented
at the penalty phase of trial. Initially Dr. Msman revi ewed
t hose docunents he had read which included school records,
medi cal records from various evaluation centers and clinics,
Departnment of Corrections’ nmedi cal records, Dr. Sesta's
original report dated January 13, 1999, and the 3.850 notion
He met with Hertz, February 27, 2004, for the purpose of doing
addi tional testing. (PCR Il 337-339). Based on the various
tests performed (PCR 1l 341), Dr. Msman, concluded that
beyond the two statutory and five non-statutory mtigators
presented, trial counsel should have present ed additional
evidence as to: 1) Hertz's enotional, social and nental age,
instead of “just his physical age”; and 2) that Hertz was
under an “enotional disturbance” at the tinme of the nurders.
(PCR 14-16) .

It was Dr. Msman’'s view that the defense should have
mat ched the nunber  of mtigators wth the nunmber of
aggravators presented. (PCR Il 346).

Dr. Msman determned that the reason there was such
difference between Hertz's verbal and performance scores per

| Q testing was due to frontal | obe brain danmage. He rejected
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the theory of other experts that the variance was due to
Hertz's being reared in a non-verbal environment. (PCR Il 347-
348). This finding was significant to Dr. Mosman because he
opi ned how brain damage inpacts inpulse control, ability to
analyze of a problem maturity, and self-control--which
separ ates adol escents fromadults. (PCR Il 348).

He observed that nore evidence could have been presented
as to: Hertz's genetic defects, clubfoot, deafness, color
bl i ndness (he thought Hertz had genetic brain damage); Hertz
hi story surroundi ng drug and al cohol abuse; and nore evidence
of how Hertz could be rehabilitated. (PCR 11 349-351). He
chided the nethodology used by Dr. D Errico and ultimately
observed there was no reason why trial counsel had not
expl ored these areas. (PCR Il 352-354).

On cross-exam nation however it was clear that Dr. Msnman
was not aware of the facts of this case and had not read any
of the guilt phase or pretrial conpetency hearing transcripts,
because he wanted to stay focused. (PCR Il 356-359). Dr.
Mosman had not read Dr. Conger’s report as to the conpetency
heari ng because he did not think it was relevant (PCR Il 359),
and al though he admtted that Dr. Sesta was enployed for nore

than just a conpetency determ nation, he never spoke to



def ense counsel Rand as to why Dr. Sesta was not called at the
penalty phase. (PCR Il 359).

Dr. Mosman was totally unaware of the defense exhibits
introduced at the penalty phase, which included a book
conpiled on Hertz's life. (PCR 11 360). He never read any of
the defense’s closing argunments; did not know if the book on
Hertz would have been helpful; since he had access to
wi tnesses, did not know what defense ¢trial counsel did
present; and stated that defense counsel presented no renorse
evidence. (PCR Il 360-363). In his report dated March 4, 2004,
prepared in advance of his testinmbny and in support for an
evidentiary hearing, Dr. Msmn stated Hertz's “history,

character, records” were “not presented to the jury”. (PCR I
363).

In cross exam nation of Dr. Msman, it becane clear he
had no idea what was presented at the penalty phase by the
def ense and he was “totally mstaken” in his assessnment that
“no evidence” of certain factors were “not presented’” to the
jury. He opined that the jury should have known that Hertz
suffered from a genetic defect of deafness, but noted that
Hertz was neither deaf nor hearing inpaired. (PCR Il 364-365).

He admtted that evidence was presented at the penalty phase

that Hertz had a clubfoot and went through a number of
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surgeries and other suffering with the disability. Hi s
conpl aint against counsel was that counsel did not use
“medi cal records” instead of lay witnesses to describe these
events. (PCR Il 366-367). He observed that defense counsel
shoul d have enphasized the color blindness and other genetic
defects as well as the frontal |obe damage. (PCR Il 367-368).
He did not know that Dr. Conger had diagnosed Hertz as only
suffering from anti-social personality disorder (PCR Il 369),
and was rem nded that defense counsel brought out evidence of
Hertz's ADHD.

Al though he insisted that Hertz was immture, wth a
mental age of a 14 year old, he did not know whether the crine
facts negated evidence of inmmturity, and had not read the
transcript of Hertz's conversation in the police van where
Hertz said he would act crazy. (PCR 1l 370-371). Dr .
Mossman’s view, after the state recited the facts of the crine
(PCR Il 371-373), was that the crine was done by adol escent
t hi nking. (PCR Il 373-374). Utimtely after admtting that
he had little know edge or recollection of the facts of the
penalty phase (PCR Il 375-379); he stated that his opinion
about the reason there was a variance in Hertz's I1Q was a

difference in nedical opi ni ons. (PCR 11 379- 383). He



concluded that Hertz was “neurologically deficient”. (PCR 11l
385).

The State introduced the original trial transcripts
before calling M. Robert Rand, defense counsel at trial. (PCR
11 386).

M. Rand testified that he had handled a number of first
degree murder cases and, of the 12 to 15 cases, three went to
penalty and only this one resulted in a death sentence. (PCR
Il 386-389). He worked with another capital attorney Lynn
Thonpson on this case and investigated all aspects of Hertz's
life, i ncl udi ng up- bring, school i ng, nmedi cal records,
psychol ogi cal history, disciplinary history, crimnal history,
talked to relatives, at l|least 6, and people who knew Hertz.
(PCR 11 390). Rand tried to be selective in having famly
menbers testify because he wanted to portray a “vibrant
pi cture of Hertz” which showed a tragic background, and a
horrible life as a young man. (PCR Il 391) Rand had Hertz
exam ned for conpetency because Hertz was not very responsive
or interested. Rand observed that Hertz was “not a good
hi storian of his own life.” (PCR Il 392, 394).

Rand secured nedical experts and provided them with as
much information as they needed. He had worked with Dr.

D Errico before and thought he was very good. He retained a
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neur o- psychol ogist to assist him and wanted him to |ook at
Hertz’'s entire nmedical history. (PCR Il 394-395). Rand
testified that, after seeing what happened to Dr. Sesta on
cross at the conpetency hearing decided that he would not be a
good witness and was not that helpful. (PCR Il 395-397). He
decided to use Dr. D Errico at trial. He had no reason to
guestion the doctor’s analysis of the variance in Hertz's
verbal verses performance scores as to Hertz’'s 1Q (PCR 11
397-398).

Rand believed that Hertz had a powerful story to tell and
did it in tw ways, he prepared an extensive history in book
form that could go with the jury during deliberations and he
also presented evidence at the penalty phase through
w tnesses. (PCR Il 399-400). In summary, Rand put on evidence
that Hertz was inpaired nentally, had deformties, had a
troubl ed youth, has enotional problenms and was a |oner. He
also, at the guilt phase, enphasized that a co-defendant
Denpsey, was the |eader and smarter, and had received a life
sent ence. Rand believed he presented a conprehensive picture
of Hertz. (PCR Il 401-402).

On cross, Rand said that it was not a numbers game when
deci ding how nuch should be presented based on the nunber of

aggravators presented, rather he presented Hertz's life. (PCR
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11 403-404). He never | ooked at “nental age” because it was
never brought wup by any of the doctors and only first
mentioned at the evidentiary hearing. (PCR IIIl 407,408). Rand
did address Hertz's brain damage and, the fact Hertz suffered
from ADHD (PCR |11 407); did note that Hertz's l|eft side of
his brain devel oped poorer than the right, that Hertz's had a
92 1Q but there was sone variance; that Hertz suffered from
NDD ( Neuro-deficient Developnmental Disorder) and stated that
he relied on his experts. (PCR 111 407-408).

He admtted that he did not ask for a different
instruction other than the standard jury instruction as to the
mtigation. (PCR 111 409).

The trial court following witten nmenoranda and cl osing
argunents from the parties, denied relief on Decenber 30,
2004, concluding that:

“10. The defendant and postconviction counsel have

failed in their burden of show ng that any

i neffectiveness of trial counsel deprived the

defendant of a reliable trial and penalty phase

proceedi ng under Strickland v. Washington, 466 U.S

668, 104 S.Ct. 2052, 80 L.Ed.2d 674 (1984) and its

progeny. Counsel did conduct a very thorough and

reasonabl e investigation of nental health mtigation

prior to trial and made a strategic and reasonable
decision as to presenting this information through

the nental health expert he utilized. Counsel did
not fail to i nvestigate potenti al m tigating
evidence and did not fail to obtain adequate nental
health eval uati ons. See, Hodges v. State, 28

Fla.L. Wekly S475 (Fla. 2003); see also Jones V.
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State, 732 So.2d 313 (Fla. 1999), Asay v. State, 769
So.2d 974 (Fla. 2000).

There is no evidence in the record to |end weight
that any nental age or extreme nmental disturbance
mental health mtigator asserted by Dr. Msman, as
either statutory or nonstatutory, contributed to the
def endant’s actions in commtting his crines. Dr .
Mosman’s testinmony |ikely would have been entitled
to insignificant weight had it been presented in the
penal ty phase. His asserted additional statutory
mtigators are wthout basis in the record and
clearly conflicts with t he evi dence of t he
def endant’s conduct and behavior presented during
trial. He was not famliar with the significant
facts and circunstances or the evidence presented
during the gquilt phase and his assertions of the
mtigation was sonewhat conjectural. Dr. Mbsman
essentially presented no other supportable credible
mtigation that would have been found that was not
presented by the trial court through the expert and
lay witnesses presented. The defendant has sinply
presented an additional nental health expert wth
different conclusions than those of the expert

relied upon by the trial counsel. There has been no
convincing denonstration that the evaluation of
trial counsel’s expert was insufficient. The
penalty phase jury was aware of nost, if not all, of

the mtigation regarding the defendant’s background
and chi |l dhood.

The defendant has clearly failed to establish any
deficient performance by or ineffective assistance
of counsel nor that the defendant was deprived of a
reliable trial or penalty phase proceeding....”

(Order dated Decenber 30, 2004).



SUMVARY OF ARGUMENT

The trial court did not error in concluding that Hertz
failed to denonstrate counsel rendered ineffective assistance
in the penalty phase of Hertz's trial. Evidence was presented
and argued that covered all aspects of Hertz's life
addressing his childhood, nmental state and other factors that
provi ded individualized sentencing of this unique person.

The trial «court properly considered and weighed the
factors presented but concluded that the aggravation for these

mur der s out wei ghed the mtigation presented.



| SSUE |
VWHETHER THE TRI AL COURT ERRED I N DENYI NG THE MOTI ON
FOR POSTCONVI CTI ON RELI EF, FI NDI NG DEFENSE COUNSEL’ S
REPRESENTATI ON EFFECTI VE AT THE PENALTY PHASE.
As det er m ned by t he trial court I n denyi ng

postconviction relief, Hertz cannot nmeet the standard set

forth in Strickland v. Washington, 466 U. S. 668 (1984), which

provides that a defendant nust 1) denonstrate deficient
performance by counsel (the errors were so serious that
counsel was not functioning as counsel), and 2) denobnstrate
that such deficient performance resulted in prejudice (there
was a reasonable probability that, but for counsel’s

deficiencies, the results would be different). See Van Poyck

v. State, 694 So.2d 686 (Fla. 1997); Kokal v. State, 718 So.2d

138 (Fla. 1998); Rutherford v. State, 727 So.2d 216 (Fla.

1998); Cherry v. State 659 So.2d 1069, 1072-73 (Fla. 1998);

Jones v. State, 732 So.2d 313 (Fla. 1999); Asay v. State, 769

So.2d 974, 978 (Fla. 2000); Hodges v. State, 885 So.2d 338

347 (Fla. 2003), wherein the Court held:

The presentation of changed opinions and additional
mtigating evidence in the postconviction proceeding
does not, however, establish ineffective assistance
of counsel. See Asay v. State, 769 So.2d 974, 987
(Fla. 2000); Rutherford v. State, 727 So.2d 216, 224
(Fla. 1998). The pertinent inquiry remains whether
counsel's efforts fell outside the "broad range of
reasonably conpetent performance under prevailing
pr of essi onal standards."” See Maxwell, 490 So.2d at
932. Upon review of the trial court's order and
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record, we conclude that Hodges' penalty phase
counsel perfornmed in accordance with such standards.
Qur analysis of this case turns on the distinction
between the after-the-fact analysis of the results
of a reasonable investigation, and an investigation
that is itself deficient. Only the latter gives rise
to a claimof ineffective assistance of counsel.

Her ei n, def ense counsel, M . Rober t Rand, was an
experienced capital litigator, who was keenly aware of his
responsibilities and the background of his client. At the

evidentiary hearing, he testified he was prepared and did
present a plethora of mtigation from both experts and famly
and friends. He conpiled a historic tome of Hertz's life and
the jury had that available to review when they deliberated.
He made strategic decisions as to which of his experts to call
to testify and as a result, a wealth of evidence was

introduced as to Hertz's background.’ See QOcchicone v. State,

" Unlike Justice O Connor observations in her special
concurrence in Ronpilla v. Beard, 125 S Ct. 2456, 2005 U S.
LEXIS 4846, 73 U. S.L.W 4522, (Decided June 20, 2005), M.
Rand acted well beyond the standards of reasonabl e
prof essional judgnment in accessing Hertz's mtigation and
presenting sane

“1 write separately to put to rest one concern. The
di ssent worries that the Court's opinion "inposes on defense
counsel a rigid requirenent to review all docunments in what it
calls the 'case file  of any prior conviction that the
prosecution mght rely on at trial." Post, at 1 (opinion of
KENNEDY, J.). But the Court's opinion inposes no such rule.
See ante, at 14. Rather, today's decision sinply applies our
| ongst andi ng case-by-case approach to determ ning whether an
attorney's performance was unconstitutionally deficient under
Strickland v. Washington, 466 U.S. 668, 80 L.Ed.2d 674, 104
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768 So.2d 1037, 1048 (Fla. 2000); see also Asay, 769 So.2d at
986 (no ineffective assistance of counsel in deciding against
pursui ng additional nental health mtigation after receiving

an unfavorable diagnosis); State v. Sireci, 502 So.2d 1221,

1223 (Fla. 1987) (not ineffective assistance of counsel to
rely on psychiatric evaluations that may have been |ess than

conplete);® Sochor v. State, 883 So.2d 766 (Fla. 2004); see,

S.Ct. 2052 (1984). Trial counsel's perfornmance in Ronpilla's
case falls short under that standard, because the attorneys'

behavi or was not "reasonabl e consi deri ng al t he
circunstances."” Id., at 688, 80 L.Ed.2d 674, 104 S Ct. 2052

In particular, there were three circunstances which nade the
attorneys' failure to exam ne Ronpilla's prior conviction file
unr easonabl e.”

In summary Justice O Connor found that trial counsel’s
failed to properly access Ronpilla s prior conviction which
was likely to be at the heart of the state's case for the
death penalty; failed to appreciate that the state' s use of
the prior conviction would “eviscerate” the defense' s primary
mtigation argunment; and inexplicably the decision by defense
counsel not to get the prior conviction files, readily
avai lable to the defense, was not a result of any tactical
decision, all justified the holding that counsel performance
did not neet standards of “reasonabl e professional judgnent”.

8 Even assuming arguendo, that there was some deficient

performance herein, no prejudice has been shown. There is
sinply no basis to support a prejudice finding based on the
postul ations of Dr. Mosman as to other mtigation which could
have been presented. In fact nost of what Dr. Msman offered
as additional mtigation was presented. The only topic “not
di scussed” was Hertz's nental age, which defense counse
stated was never nentioned by any of the experts he nmet with
or presented at trial. See Maxwell, 490 So.2d at 932.

The jury recommended a death sentence by a ten-to-two
mapjority, and the trial <court found that the State had
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Ki mbrough v. State, 886 So.2d 965, 975-77 (Fla. 2004)(Dr.

Mosman found simlar results as in the instant case.):

Dr. Bill Mosman, a forensic psychol ogi st and
practicing attorney from the Mam, Florida, area,
testified regar di ng potenti al statutory and

nonstatutory mtigators which were not introduced at
trial. Modsman reviewed various materials provided by
Berl and, reviewed the work of Dr. Sidney Merin, the
State's ment al heal th expert, revi ewed t he
sentencing transcript, reviewed school records, and
had conversations wth Berland. Msman did not
personal |y exam ne Kinbrough prior to testifying and
did not admnister any tests to Kinbrough. He

reviewed the defense i nvestigator's file and
recogni zed that Pizarroz "did volum nous anounts of
work."” From his review of the materials, Msnman

t hought that "from a statutory point of view, there
were 5 statutory mtigators that were avail able and
wel | reasonably could have been argued. From a hyper
technical point of view there were three, but two of
those are disjunctive." As to the potential
statutory mtigators, Mdsnman stated:

They are a felony was conm tted whil e under

t he i nfl uence of extreme ment al
di sturbance, felony conmtted while under
t he i nfl uence of extreme enoti onal

di sturbance, and nental is different than
enotionally, capacity to appreciate the
crimnality of hi s conduct was
substantially inpaired, capacity to conform

established six serious aggravators. Even with the
postconviction allegations regarding Hertz's nental verses
physi cal age, the adm ssion of that evidence “would not” have
led to a life recommendation. See Asay, 769 So.2d at 988
(determining that there was no reasonable probability that
evidence of the defendant's abusive childhood and history of
subst ance abuse would have led to a recommendation of life
where the State had established three aggravating factors,
including CCP); see also Breedlove v. State, 692 So.2d 874,
878 (Fla. 1997).

- 36 -



his conduct to the requirenments of |aw was
substantially inpaired.

Age of the defendant at the tinme of the
crime clearly, clearly, nmultiple severe
inmpairnments in that area, these are the
statutory ones.

Mosman testified that his review of the
record and applicable case |aw reveal ed
sone thirty nonstatutory mtigators that
coul d have been argued to the jury. Msnman
st at ed:

The 30 are clearly a potential, an ability
to be rehabilitated. There is a lack of

fam |y life that's separate. And
background. Those are not the sanme ones. To
col | apse t hem S a conpl ete

m sunder st andi ng of what the nmental health
process and the devel opment of the child is
all about.

There was history of neglect, disadvantage
or deprived childhood, clearly educational

deficits, enot i onal i mpai rment s, and
results of any enotional disturbance. Those
are separate and separately found in

forensic materials and training in cases,
enotional disturbance, even if not extrene.

There is extrenme nental or enotional
di sturbance which is separate again, nenta
I mpai rment s, bot h cognitively and
intellectually in the record. It's right in
t he data base.

Medi cal problens or history of injuries
that is in the records, utilization, drugs

or alcohol, previous contributions to the
conmunity or society. That was, is, and
existed 1in the records. Psychol ogi cal

difficulties.

There is another one that's recognized and
it's a tongue tw ster. It's cal | ed
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iatrogenises from the systems and it's

spel | ed "iatrogeni ses." Forensically,
that's described as systens aware of
problens and fail to deal with it. And
we'll get into what that neans |ater.

Renor se, positive confi nement record,
excuse ne, and because | am testifying

today and all of those record we would add
anot her one, a good prison record. There is
anot her one, behavior during trial. Those
are disjunctive, not the same thing at all.
Non anti-soci al personality, cannot be
di agnosed, and that has to be a non-
statutory mtigator in these types of
situations. Can function in a structured
environnent. That's a separate one. Crine,
itself, was out of character to the
preincident situation Another one, he |ost
his cousin several years ago. Any inpact
that had on him Failure to maintain
relationship with famly nenbers that is in
the records and it has been separately to
be found nental health related non-
statutory mtigators.

MId brain abnormality. | wll say that
agai n. MIld brain abnormality. M V. D.
nment al , grew up wthout a father is
separate from the background issue and | ack
of famly Ilife, weducational difficulties,
positive traits and | can't even read ny
handwiting here. Yes. | can.

Ment al and enotional handi caps, so those in
a summary and while | understand sone sound
simlar, they are actually different but
the last one or two perhaps from a real
t echni cal ment al health perspective, they
are separate they enter play out on what
was going on here so |I think that if you
count them wup, that would be 30 non-
statutory and 5 statutory from a nenta
heal th perspective.



Mosman al so testified that Kinmbrough had an extrene
enotional disturbance at the time of the crime due
to various stressors which were acting on his life.

Mosman stated that Kinmbrough's capacity to conform
his conduct to the requirenents of the |aw was
substantially inpaired. This inpairnment was based
upon the lack of "stability"™ or "consistency” in
Ki mbr ough' s upbri ngi ng. Duri ng hi s upbri ngi ng,
Ki mbr ough learned that if he had enmotional needs he
had to take care of them hinself.

In support of the statutory age mnmtigator, Mosnan
explained that "age has to do wth nental age,

devel opnental age, social age, intellectual age,
noral age." Kinbrough rated a ten percentile rating
"from all the years of academc functioning." Hs

school records also reflected annual testing where
"76 out of 100 of his same age peers were
educationally nuch nore sophisticated and skilled
than he." Msnman cal cul ated that based on an 1Q of
seventy-si X, Ki mbr ough had t he intellectual
efficiency of a thirteen-year-old child. Kinbrough's
enotional age, his ability to relate and engage in
mat ure i nterpersonal relationships, was also | ow.

On cross-exam nation, Msman acknow edged that this
was not the first tinme he had testified in a capital
case that a defendant's nental age does not natch
his chronol ogical age. He had previously testified
that a thirty-eight-year-old man had the nental or
devel opnental age of a fourteen-year-old. Mdsman was
not aware that this Court upheld the trial court's
rejection of this proposed mtigator because his
opinion was contradicted by the other twenty-five
witnesses called by the defense during the penalty
phase. He agreed that none of the various |1Q test
scores in this case placed Kinbrough in even the
mld mental retardation range.

Mosman noted that Pizarroz found notes from a |ong-
termgirlfriend of Kinbrough's who said that he was
wel | -mannered and stated that Kinmbrough was able to
mai ntain relationships with "cousins, aunts, uncles,
people that he net." Relying on this evidence,
Mosman testified that a jury could conclude that the
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Collins rape and nurder, followed by one other rape
n8 was out of character for Kinbrough. Msman
referred to a Federal Bureau of Investigation manual
descri bing the various types of rapes and concl uded
t hat Ki nbrough's second rape fit the "expressions of
relationship fant asi es” cat egory. On Cross-
exam nati on, however, Mosman agreed that hi s
testimony concerning relationship "fantasy rape" was
made wit hout having tal ked to Kinbrough about what
he was thinking at the time he commtted the rape.

n8 Between the tine of the Collins mnurder
and the tim he was charged wth the
mur der, Kinbrough conmmitted another rape.
He pled guilty to the rape charge.

Mosman stated that mld brain abnormality m ght be
found in the frontal |obe and "could have been
argued."” He thought the Wschler and MWI tests
could be used to argue brain damage or abnormality
even though a PET scan rendered a normal reading.
Al t hough Msman did not admnister any tests to
Ki mbr ough, he thought referrals could have been nade
to obtain additional testing.

Mosman noted that Kinbrough exhibited no evidence of
a conduct disorder prior to the age of fifteen, was
not aggressive, was not a disciplinary problem in
school , and behaved wel | with hi s famly.
Accordingly, Msman said that antisocial personality
di sorder could not be diagnosed in this case.

On cross-exam nation, Msmn said that he has been
called to testify in thirty to thirty-five hom cide
and capital postconviction cases in Florida since
1990. In each of these cases, Msman was called by
t he defense. When asked about the underlying data to
support his opinion that +the statutory nenta
mtigators applied at the time of the crime, Msnman
asserted that he relied upon Kinbrough's traditional
| evel of functioning. However, Mosman agreed that he
did not talk to Kinbrough's nother, his other
relatives, his friends, or his girlfriend to see if
Ki mbr ough was sonehow di sordered in his thoughts at
the tinme of the Collins murder. Mysman said that he
did not do so because "they would have, in all
probability, no informati on on that issue at all."
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In rebuttal, the State called Dr. Sidney Merin, a
psychol ogi st specializing in clinical psychol ogy and
neur opsychol ogy. Merin conducted a court-ordered
neur ol ogi cal and psychol ogi cal exam nati on of
Ki mbr ough. He also reviewed background materials
relating to Kinbrough and the crimnal proceedings
against him Mrin interviewed and tested Kinbrough
for just over six hours. He adm nistered an |IQ test
and testified that Kinbrough had a full scale I1Q of
ei ghty-one, which is in the |ow average range. Merin
t hought that Kinbrough had a |learning disability and
that his "fund of information" was low. Merin also
adm ni stered other tests which placed Kinbrough in
the |l ower end of the average range. Merin stated: "I
woul d conclude that he's probably in the |ow average
range overall."

Merin testified that tests perforned on Kinbrough
revealed a statistically significant elevation in
t he psychopat hi c devi at e scal e. As to t he
significance of this result, Merin stated:

What you're nore likely to say is this represents a
significant degree of real rebelliousness in the
personality, a significant degree of superficiality,
an inclination not to becone deeply, enotionally
involved with others, although on the surface they
can appear very nice. They nake a good first
i npression. And after you talk with them a while
you begin to see what they're saying doesn't fit
toget her, doesn't seem to - - it's not that it
doesn't make sense, but it seens to be self-serving.
Also found wth people who have conflict wth
authority, who are manipul ative, who are confidence
people, who can act inpulsively, who can defy the
rules, who can be insensitive to the feelings of
others, have a lot of difficulty with enpathy. These
are people who sonetines have a history of Dbeing
under-achievers. O, again, they may be inpulsive,
may have a tendency to blame their famly for
what ever occurs to them or blame other people for
what ever occurs to them although projection on this
scale is not necessarily a prom nent feature.



Merin testified that based on the results of all the
tests he adm nistered, he did not find that
Ki morough suffered from a serious enotional or
ment al di sorder. However, he did find an Axis IIl, or
behavi or al di sorder, and a general personal ity
di sorder with borderline and antisocial features.
Merin also diagnosed a l|learning disability, which
was due to Kinbrough's personality characteristics
and not due to brain damage. As far as brain
functioning, Merin said that he did not see any
pr obl ens.

Merin testified that he would not have found any
statutory mtigating circunstances in this case. As
a single nonstatutory mtigator, Merin mght have
found a borderline personality disorder which had
its wunderpinnings possibly in Kinmbrough's unstable

early childhood. He noted, "that's a rather mld
non-statutory.” Merin did not find any evidence that
Ki mbrough suffered from an extrene nental or

enotional disturbance at the tine of the crinmes and
did not find any evidence that Kinbrough's capacity
to appreciate the crimnality of his conduct at the
time of the crime was substantially inpaired.

Merin did not find evidence to support a concl usion
t hat Ki nmbrough's devel opmental or enotional age was
| ess than his chronol ogical age. Merin also did not
agree that Kinbrough qualifies for a borderline
intellectual functioning diagnosis, stating:

Well, first of all, | don't agree with your
definition of borderline because--1 don't
agree with it because he's got many areas
where he's perfectly average. So | would
not in any way--I would not in any way

suggest that he has a borderline, whatever
it was, diagnosis that you're referring to.

And you asked which ones? Well, let's just
take a look at it. | referred to them
earlier. W can take a look at it again.
Aver age vocabul ary, aver age ver ba
abstraction scores, aver age Vi sua

reasoni ng, average nonverbal conprehension
skills and several of those are just a
sm dgin below average. So | would not in
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See

any way suggest t hat he's got t hat
borderline intellectual deficit. If you're
just gonna use a nunber--which doesn't
really mean anything, any psychol ogi st wl
tell you those |Q nunmbers don't nmean
anyt hi ng, because next week it coul d
change. What you |ook for are |evels and
the way it's distributed.

Trial Court's Findings

In its order denying Kinbrough's 3.850 notion, the
court devoted eight pages to the resolution of
Ki mbrough's Ake claim and set forth its factua
findi ngs. The court agr eed t hat Cashman
m sunderstood the significance of the psychopathic
devi ate scale but noted that Sinms, who understood
the scale, concurred with striking Mngs. The court
held that the decision not to call Mngs and Berl and
was a reasonable trial tactic.
* % %

As to the potential mtigation found by Msman,
the court noted that he did not conduct any
i ndependent testing and that there were no w tnesses
at the evidentiary hearing who could have presented
direct evi dence regar di ng t hese potenti al
mtigators. The court further concluded that many of
the mtigators cited by Mosman woul d have been given
little or no weight.

also Henry v. State, 862 So.2d 679 (Fla. 2003)

Mosman’s testinony was rejected because there was

substantial evidences to support his findings at the

conviction evidentiary hear); and Farrell v. State, 2005

(Dr.
not
post

Fl a.

LEXI S 1297, 30 Fla.L.\Wekly S457 (Fla. June 16, 2005), wherein

t he Court hel d:

In the instant case, the record supports the trial
court's conclusion that there was no particul arized
need for the SPECT scan. The postconviction experts
i ndependently determ ned that Ferrell suffered from

- 43 -



t he

the sanme injury, i.e., mld to noderate diffuse
brain damage to the frontal |obe caused by chronic
al cohol abuse. VWhile the scan would have confirned
the experts' diagnoses, it was not necessary in
formulating their nmedical opinions about his brain
damage. Further, Ferrell cannot show any prejudice
fromthe trial court's denial of the SPECT scan. His
experts were still able to testify that he had mld
to nmoderate brain damage, which was consistent with
the testinony presented at trial. The scan would not
have provided any additional i nformati on about
Ferrell's functional inpairnent than that presented.
Thus, the trial court did not abuse its discretion
in denying this request.

As to Ferrell's claim that counsel render ed
ineffective assistance in not requesting a SPECT
scan in 1992, we agree with the trial court that he
is not entitled to relief. Under the Strickland

st andar d, Ferrell nmust prove bot h defi ci ent
performance by counsel and prejudice from this
deficiency. See Strickland v. Wshington, 466 U. S
668, 80 L.Ed.2d 674, 104 S.Ct. 2052 (1984). There
was no evidence that such scans were being ordered
in capital cases in Florida in 1992. Thus, counsel's
failure to obtain a scan was not defi ci ent
performance. In addition there is no reasonable
probability that the presentation of a scan would
have resulted in a different outcone here. The jury
heard Dr. Upson's testimony and was aware of
Ferrell's problenms. The scan results could have
confirmed Dr. Upson's diagnosis of brain damage but
were not necessary in formng that diagnosis. Thus,
Ferrell was not prejudiced by any alleged failure of
counsel in this regard. Accordingly, we affirm the
trial court's denial of postconviction relief on
this claim

Def ense counsel “individualized” the mtigation during

penalty phase of the trial by presenting the famly

hi story, medical records, school records, and the

many

difficulties that had befallen Hertz. M. Rand was successf ul
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in convincing the trial court that at |east two statutory
mtigating factors were applicable as well as a nunmber of non-
statutory factors.

The jury was provided materials summarizing the evidence

and the life of Hertz and at closing was told that Hertz life

was wasted and ruined. Rand rem nded the jury about Hertz's
backgr ound, his physi cal disabilities and his lack of
educati on. Def ense counsel personalized Hertz by show ng the

jury pictures of Hertz as a little boy and tal king about the
pain in that little boy’'s eyes because he was not |oved or
nurtur ed. He remi nded the jury that Hertz was conceived to
keep his parents out of prison and that Hertz was passed
around and treated with indifference.

Rand told the jury that Hertz was no worst than Denpsey
who received a life sentence and that they should all be
treated the sane. He observed that it was very sad to hear
about the nurders of Keith Spears and Melanie King and to hear
their nothers express pain and loss, but it was also sad
because Hertz never had anything from his famly, no love, no
nurturing, no nedical treatnent, just indifference. (OR XX
2394-2402)

Def ense counsel provided the jury wth a conplete

portrait of Hertz and his l|ife, which allowed the jury to
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consider an wunlimted array of factors in determning the
sentence to recommend. Hertz's parents and sibling detail the
living conditions that Hertz faced his entire life and Dr.
D Errico, a forensic psychologist, detailed all of Hertz's
medi cal and nental history.

Finally at the Spencer hearing, defense counsel called
Hertz's mother who testified it would be unfair to give him
death because it was Denpsey who klled the people. Hertz
al so took the stand and asked the famlies of the victims to
forgive him and that he would never get out of jail. He
observed that he wanted to tell his brothers to stay out of
trouble and live their |lives trouble-free.

A. Failure To Fully Develop And Present The D mnished
Capacity Statutory Mtigator Per 921. 141(6) (f), Fl ori da
St at ut es

The record below reflects that the jury was instructed as
to three mtigating factors, including “dimnished capacity to
appreciate the crimnality of Hertz' s conduct”. Hertz's is
now suggesting that defense counsel was not “forceful enough”
in arguing the availability of the mtigation to the jury and
the trial court-“the trial court gave the mtigator only
‘some’ weight; (OR Vol. 11, pp. 295-300)” (App. Brief p. 49),
and “[T] his powerful evidence would certainly have caused the

jury and the trial court to find Hertz’ capacity to appreciate
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t he crimnality of hi s conduct ... was substantial ly
impaired....” (App. Brief p. 51).

First, the jury heard the evidence presented pertaining
to this mtigator.® \Whatever weight was given by jurors is
not quantifiable, since the jurors are not required to divul ge
what mtigation they enbraced. Moreover the trial court found
this mtigating circunmstance, observing only that the evidence
did not support a finding that “his conduct was substantially
i npai red, accordingly, while entitled to sone weight it was
not entitled to nmoderate weight.” (ORIl 296).

Trial courts have the sound discretion to determ ne what

weight, if any, to accord to mtigating factors. Stephens v.

State, 787 So.2d 747, 761 (Fla. 2001). This Court has held

° In Hertz, 803 So.2d at 637-38, the Court recapped the
mtigation found at trial: “In mtigation, the trial court
found (1) Hertz's inpaired capacity to appreciate the
crimnality of his conduct or to conform his conduct to the
requi renments of |aw was given sone weight; (2) his age of 20,
which was given only noderate weight; (3) as to all other
nonstatutory mtigation, (a) Hertz's difficult childhood was
given significant weight; (b) the fact that Hertz had no
significant crimnal history or no history of violence and the
fact that he posed no problens since being incarcerated were
given marginal weight; (c) that Hertz's renorse and the fact
that he cried during sone of the testinony and when he nade
his statement to the court was given noderate weight; (d) the
fact that society would be adequately protected if he were to
be given a |life sentence without the possibility of parole was
entitled to "no weight" and (e) the fact that a codefendant,
Denmpsey, received a life sentence following a plea, was given
significant weight and substantially considered by the trial
court.
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that it will sustain a trial court's assessnent of the weight
given to a mtigating factor absent an abuse of discretion and

when the evidence supports the conclusions. Anderson v.

State, 863 So.2d 169, 178 (Fla. 2003). Because trial courts
are in the best position to observe the unique circunstances
of a case, they have broad discretion in their decisions as to
how nmuch weight to assign to a particular mtigator. Fost er

v. State, 679 So.2d 747, 755 (Fla. 1996)("As long as the court

consi der ed al | of t he evi dence, t he trial j udge's
determ nation of Jlack of mtigation wll stand absent a
pal pabl e abuse of discretion."”); Barnhill v. State, 834 So.2d

836, 853 (Fla. 2002)(Because the trial judge has discretion to
determine the relative weight to give to each established
mtigator, and that ruling will not be disturbed if supported

by conpetent, substantial evidence in the record, Spencer V.

State, 691 So.2d 1062, 1064 (Fla. 1996); Johnson v. State, 660

So. 2d 637, 646 (Fla. 1995), and because the judge's sentencing
order shows that he relied on conpetent, substantial evidence,
we reject Barnhill's arguments concerning the weight to be
given the mtigators.)

Second, to the extent, Hertz is arguing that Dr. Sesta
shoul d al so have been called at the penalty phase rather than

j ust Dr . D Errico, nerely challenges defense counsel’s
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strategy as to the penalty phase presentation. The trial
court in denying postconviction relief, found that defense
counsel had a reasonable strategy for not calling Dr. Sesta
and that conclusion went unrefuted at the evidentiary hearing
and based on the record.' The court observed:

“...Rand had worked with Dr. D Errico before and was

very inmpressed with his work and ability to testify.

He (Rand) was concerned about calling Dr. Sesta as a
witness at trial due to his actions during the

earlier conpetency hearing proceedings. After
seei ng what happened to Dr. Sesta on cross
exam nation therein he decided that the doctor was
not a good wtness and not that helpful. Anmong
other things, Dr. Sesta testified as to possible
frontal |obe danage on direct examnation, then
essentially backed off of that testinony upon cross
exam nati on. Thus, Rand called Dr. FE rrico (sic)

has (sic) the only expert witness during the penalty
phase of the trial.”

(Order dated Decenber 30, 2004, p 8).

Moreover, to the extent that Hertz now argues that the
only evidence of “brain dysfunction” would have been presented
to the jury and trial court was via Dr. Sesta, such an
assertion is in error. The trial court correctly found that
“[T]he record reflects that Dr. Sesta, a neuropsychol ogi st did

not find brain ‘damage’.” (Order Decenber 30, 2004, p. 6).*

10 5ee PCR Il 395-396.

' Dr. Sesta was hired pre-trial to assess whether any

cerebral functioning problenms existed, (OR Ill 361-363), and
testified at Hertz's conpetency hearing. He di agnosed ADHD
(ORIl 367), after adm nistering a nunber of tests, concluded
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The record also reflects that through lay w tnesses and
Dr. D Errico, in particular, at the penalty phase, evidence
was presented that Hertz had ADHD and had suffered all his

life from this disorder. (OR XIX 2314-15) Hertz' chil dhood

was characterized by abuse, humliation, |ow self-esteem and
poor self-imge and he was born with a club foot. (OR XI X
2318) .

Dr. DErrico testified that Hertz had a normal full scale
| Q of 91, but observed that it was noteworthy that there as a
39 point spread between Hertz’ verbal [1Q of 79 and his
performance 1Q of 118 which “suggested sone brain damage”,

however, neurol ogical testing' denonstrated that this was due

that Hertz suffered from a mld cerebral dysfunction; that
left his left side was poorer than his right side and that
Hertz's frontal |obe was less than it should be. (OR Il 371)
Hertz's condition presented a Neurodeficient Devel opnent
Di sorder (NDD) however; there was no neurol ogical disease or

t raunma. The NDD was based in part on Hertz' s non-verbal
upbringing, a learning disability and ADHD. (OR |11 372-373).
Hertz would inprove with psychopharmacol ogi cal treatnents. (OR
111 375, 382).

On cross-exam nation at the conpetency hearing, Dr. Sesta
admtted that Hertz could function well at tinmes, could
control his actions when he wanted to, was lucid, and could
understand his circunstances. Dr. Sesta admtted that Hertz
had no Axis | nental illness, no schizophrenia or bipolar
di sorder, and could be malingering. (ORIl 385-391).

21t was Dr. D Errico who recommended that a neurol ogi cal

assessnment be nmade, regarding the disparate nunbers as to the

IQ Dr. Sesta at the conpetency hearing testified that any in

explaining the variances in Hertz's nental agility there was
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to a devel opnental reason; Hertz was raised in an environnent
where the spoken |anguage was not used' and he suffered from
ADHD. (OR XIX 2318-2319). Hertz suffered from suicidal
i deations, had a tenper problem and trouble with interpersona

rel ationships.* Hertz likely had an “unspecified cognitive
di sorder”. (OR XI X 2320-2321). On cross-exam nation, Dr.
D Errico admtted that Hertz knew what he was doing and the
consequences of his conduct, however, he observed that Hertz
was i npul sive and suffered from ADHD which may have | essened
hi s awareness of the consequences. (OR XI X 2323).

Third, at the postconviction evidentiary hearing Dr.
Mosman, disagreed wth Dr. D Errico’'s assessnent of Dr
Sesta’s report concerning the nature of the “cerebral
dysfunction”, to wit: variance in verbal verses performance 1Q
nunbers. However Dr. Mosman, “was not aware of any type of

brain scan indicating definitely that the defendant had brain

sone neur odefici ent devel opnental disorder due in part to
Hertz’s upbringing in a non-verbal househol d. (OR I'I'l 371-
373).

13 This was the sanme assessment made by Dr. Sest a.

Y H s npdus operandi was to act disruptive if something

happened to a relationship. For exanple, Hertz purportedly
overdosed on his Ritalin nmedication and was hospitalized
following his breakup with a girlfriend. However on cross, in
di scussing Hertz’ suicide attenpt, the doctor admtted that
Hertz was released after five days of treatment in the
hospital with no followup. (OR XIX 2324).
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danmage and he did concede that the bottomline differentiation
between his conclusions and Dr. D Errico was that he
interpreted the data one way and Dr. D Errico another....”
(Order Decenber 30, 2004 p 7). %

A different concl usi on from a “new doctor” at
postconviction does not make out a <case of ineffective

assi stance of counsel. Pietri v. State, 885 So.2d 245, 265-66

(Fla. 2004):

W noted that the defendant had failed to
denonstr at e, at the postconviction hearing, an
i nadequacy in the penalty phase testinmny of the
def endant's nental health expert, and the defendant
had simply presented additional nment al heal t h
experts who cane to different conclusions than the
penalty phase expert. See id. at 320. There, we
reasoned: "The evaluation by Dr. Anis is not
rendered |ess than conpetent, however, si nply
because appell ant has been able to provide testinony
to conflict with that presented by Dr. Anis." Id.
Further, we held that the defendant had failed to
denonstrate that he suffered prejudice because
"al t hough t he court f ound no statutory or
nonstatutory mtigation, by virtue of the testinony
of Dr. Anis, the sentencing jury was aware of npst
of the nonstatutory mtigation regarding appellant's
i npoveri shed and abusive childhood. The jury was
also aware of appellant's abuse of alcohol and
excessive use of marijuana.” 1d. at 321; see also
Brown v. State, 755 So.2d 616, 636 (Fla. 2000)
(Strickland standard not satisfied where nental
heal t h expert testified duri ng post convi ction
hearing that even iif he had been provided wth
addi ti onal background information, his penalty phase
testi nmony would have been the sane); Rose v. State,

1> See PCR Il 379-383. Dr. Mdsman ultimately concl uded
that Hertz was “neurologically deficient”. (PCR Il 385).
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617 So.2d 291, 295 (Fla. 1993) ("The fact that Rose
has now obtained a nental health expert whose
di agnosis differs from that of the defense's trial

expert does not establish that the original
eval uati on was insufficient."); Provenzano V.
Dugger, 561 So.2d 541, 546 (Fla. 1990) (holding
prejudice not denonstrated where nental heal t h
testimony woul d have been l|largely repetitive; also,
fact that defendant had secured an expert who could
offer nore favorable testinony based upon additional
background information not provided to the origina

mental health expert was an insufficient basis for
relief).

See also Davis v. State, 875 So.2d 359, 371 (Fla. 2003).

And finally, any possible error based on Dr. Msman's
testinony as to brain dysfunction would be harmess.' See

Arbel aez v. State, 898 So.2d 25, 37 (Fla. 2005):

* Likewi se herein, “nobre enphasis on Hertz's cerebral

dysfunction” would not have altered the outcone. Hertz, 803
So.2d at 653: “Furthernore, in light of the circunstances of
this case, including the existence of six aggravating
circunstances (i.e., commssion while on felony probation;
previous conviction of a violent felony; conm ssion during
robbery and arson and for pecuniary gain; commssion to avoid
arrest; CCP; and HAC) and only tw statutory mtigating
circunstances, we find the inposition of the death penalty to
be proportionate when conpared to other sinmlar cases. See
Brown v. State, 721 So.2d 274 (Fla. 1998) (affirm ng death
penalty where evidence established four aggravating factors--
prior violent felony <conviction; mnurder conmtted during
robbery and pecuniary gain, nerged; HAC, and CCP--and two
nonstatutory mtigating factors); Gordon v. State, 704 So.2d
107 (Fla. 1997) (affirmng death penalty where evidence
establi shed four aggravating factors--nmurder during conm ssion
of burglary; pecuniary gain; HAC, ad CCP--and only ni nimal
evidence in mtigation for drowning nurder and robbery of
victim; Bryan v. State, 533 So.2d 744 (Fla. 1988) (affirmng
death penalty for execution-style shooting where evidence
establi shed six aggravating factors--previous violent felony,;
commtted during robbery and kidnapping; avoid arrest;
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Al t hough we believe that expert testinony relating
to Arbelaez's low intelligence wuld have been
vastly preferable and that counsel was deficient in
failing to arrange for such testinmny, we are
confident that the presentation of such testinony
woul d not have changed the outcome. Gven that the
jury listened to Arbelaez's testinmony and al so heard
him explain on videotape how he executed a
premeditated nurder of a five-year-old boy to exact
revenge on his fornmer girlfriend, we do not believe
t hat expert testinony about Arbelaez's intellectua
limtations, short of nental retardation or nmgjor
nment al illness, would have altered the jury's
perceptions to such an extent that it would have
been swayed fromits nearly unani nbus recomendati on
of death. See Danren v. State, 838 So.2d 512, 517

(FI a. 2003) (concluding that counsel was hot
ineffective in failing to present evidence of
m ni mal brain damage, "in light of the strong [CCP

HAC, and contenporaneous violent felony] aggravating
factors which were present"); Sweet, 810 So.2d at
866 (concluding that mtigation evidence of the
defendant's "low average”" 1Q and his "personality
di sorder” would not "have led to the inposition of a
sentence other than death, given the four strong
aggravators" in the case); Brown v. State, 755 So.2d
616 (Fla. 2000) (concluding that mtigation evidence
of the defendant's low intelligence would not have
altered the outcome of the trial, given the presence

of strong aggravating factors); Hal i burton .
Singletary, 691 So.2d 466, 471 (Fla. 1997) (holding
that "in light of the substantial, conpel I'i ng

aggravation found by the trial court, there is no
reasonable probability that had the nental health
expert testified [to his finding of a "strong
i ndi cati on of brain damage"], the outcome woul d have
been different").

B. Failure To Develop And Present Evidence O Extreme Mental
Il ness Statutory M tigator Per 921.141(6) (b), Fl ori da
St at ut es

pecuniary gain; HAC, and CCP--and only mnimal nonstatutory
mtigation).” Hertz, 803 So.2d at 653.
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Hertz next argues that trial counsel should have also
argued that he was under the influence of extreme nmental and
enot i onal di sturbance as a plausible mtigating factor
Relying on Dr. Mosman’ s postconviction assessnent, he contends
t hat his “nmental pr obl ens” greatly exceeded what was
represented at the penalty phase. He specifically asserts
that Dr. Mosman “determned that Hertz suffered from organic
brain damage that possibly had a genetic origin that could not
be cured.”

The trial court rejected this contention and explained
why in its order. (Order Decenber 30, 2004, p. 4-6).
Essentially, the court found all of Dr. Mdsman’s opining to be
unsupported by the record, unsupported by any specific facts
as to the crine, and nost glaringly, incredible because Dr.
Mosman was uninformed as to the facts and events of Hertz's
case. Dr. Mosman read no gquilt phase transcripts, read no
part o Hertz' s conpetency hearing, did not read all of the
doctor’s reports, read none of the mtigation evidence
presented in book form to the jury and never spoke to defense
counsel .

Hertz has shown no basis nor relevant case authority to

suggest the trial court erred in concluding that trial counsel



was ineffective for “not asserting that Sec. 921.141(6)(b),
Fl orida Statutes, was applicable in this case”.
C. Failure to Properly Present the Statutory Age M ti gator

Citing Foster v. State, 778 So.2d 906, 920 (Fla. 2000),

Hertz al so urges that counsel should have enphasized not only
his chronol ogical age but his nental age of 14, per Dr.
Mosman. The record reflects the statutory age nitigator was
found; Hertz was 20 years old at the time of the nurders and
the court gave the mtigator noderate weight. Hertz, 803
So. 2d at 637.

In Kinmbrough v. State, 886 So.2d at 975-76, Dr. Mosnan

presented this sane theory w thout success:

In support of the statutory age mtigator, Mosnan
explained that "age has to do wth nental age,

devel opnental age, social age, intellectual age,
noral age."” Kinmbrough rated a ten percentile rating
"from all the years of academc functioning." Hs

school records also reflected annual testing where
"76 out of 100 of his sanme age peers were
educationally nuch nore sophisticated and skilled
than he." Msman cal cul ated that based on an | Q of
seventy-si X, Ki mbr ough had t he intellectual
efficiency of a thirteen-year-old child. Kinbrough's
enotional age, his ability to relate and engage in
mat ure i nterpersonal relationships, was also | ow.

On cross-exam nation, Msman acknow edged that this
was not the first tinme he had testified in a capital
case that a defendant's nental age does not nmatch
his chronol ogical age. He had previously testified
that a thirty-eight-year-old man had the nental or
devel opnental age of a fourteen-year-old. Mdsman was
not aware that this Court upheld the trial court's
rejection of this proposed mtigator because his
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opi nion was contradicted by the other twenty-five
w tnesses called by the defense during the penalty
phase. He agreed that none of the various |Q test
scores in this case placed Kinmbrough in even the
mld nmental retardation range.

Al beit age was found herein, based on the nature of
Hertz's crinmes, it is unlikely Dr. Msnman’s theory would add

any credible evidence to Hertz's case. Barnhill v. State, 834

So.2d 836 (Fla. 2002); Caballero v. State, 851 So.2d 655, 661-

62 (Fla. 2003), and Nelson v. State, 850 So.2d 514, 528-29

(Fla. 2003).

Finally, the record demponstrates and the trial court
found that defense counsel had never heard from any of his
experts that Hertz’'s “nental age was only 14". M. Rand did
an extensive investigation into Hertz's background and, while
there was a plethora of evidence as to Hertz' s chil dhood and
difficulties in school, and illness and neglect, there was no
evidence on “nmental age” of 14, as divined by Dr. Mssman. A
defense lawyer is not ineffective due to any “failure” to
unearth every possible appellation given to “immaturity”.

Jackson v. Dugger, 547 So.2d 1197, 1200-1201 (Fla. 1989):

There is no requirenment that the issue of a
def endant' s conpetency nust be reopened because the
psychiatrist who exan ned the defendant reached a
legitimte concl usi on based on t he synpt ons
di spl ayed by the defendant but failed to associate
those synptoms with another nmental deficiency. Nor
i's t he att orney representing t he def endant
ineffective for failing to pursue every possible
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def ense based on a particular nmental condition. From
the information given to counsel by the court-
appoi nted doctor, counsel formulated a defense
centered on Jackson's dimnished capacity. The
evi dence of Jackson's abusive chil dhood, her abusive
marriage, and her alcohol and drug addiction was
presented to and considered by the jury during her

sentencing proceedi ng. The additional t esti nony
Jackson now seeks to admt on these points is,
per haps, nor e detail ed t han t hat originally
present ed at sent enci ng. Nonet hel ess, it IS

essentially cunmulative of the prior evidence. W

find nothing in the record to support the contention

that Jackson's psychiatric evaluation was deficient

or t hat trial counsel render ed i neffective

assi stance of counsel.
(Enmphasi s Added) .
D. Failure to Present Nonstatutory Mtigation

Based on Dr. Msman's involvenent, Hertz now contends
there was additional nonstatutory mtigation that should have
been presented. In particular, Hertz argued below that the
foll owing should have been enphasized: 1. Hertz's ability to
be rehabilitated in prison, and be a positive person; 2. that
Hertz has nore than one genetic defect, color blindness as
well as a club foot; 3. brain damage which cannot be cured; 4.
Hertz had medi cal problenms including a nunber of surgeries for

his club foot; 5. long history of famly history of deafness;

and 6. history of drug and al cohol abuse.



The penalty phase record reveals that defense counsel
either presented evidence as to each of these nonstatutory
factors or, there was a basis not to.

1. Prison rehabilitation and positive person — At the
penalty phase the State introduced through Parole Oficer
Reginald Byrd, the fact that Hertz was on probation at the
time of the crinme and was in violation status when the crine
occurred. (OR XI X 2212). Mor eover there was the shootout in
Dayt ona Shores when Hertz got shot trying to escape capture, '’
not to nention these double nurders. However in spite of the
forgoing the court found no significant history and no history
of violence and gave this mtigation marginal weight.

2. Cenetic defect - color blindness and club foot - The
penalty phase record is replete with evidence about Hertz's
club foot and the surgeries he endured due the defect. (OR XI X
2264, 2273, 2284, 2299-2301, 2318). The trial court gave

significant weight to Hertz's difficult chil dhood.

" Hertz and his codefendants nade their way to Daytona
Beach Shores where, later that day, they were involved in a
pursuit and shootout wth police. Looney and Denpsey were
arrested after abandoning and fleeing from the victins' black
Must ang. Hertz abandoned the victinms' Ford Ranger after being
shot, and he paid a cabdriver $100 to drive himto his aunt's
house in St. Augustine. Hertz was arrested that sanme day in
St. Augustine, and victim Spears' .9mm gun was recovered from
Hertz's bag. Hertz, 803 So.2d at 636.
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3. Brain damage - At an early age Hertz was diagnosed
with ADHD due to his behavioral problens at school (OR XX
2276); and was in need of nental health help when he tried to
overdose on his Ritalin over being jilted by a girlfriend. (OR
Xl X 2278-79). Vita Lincoln, an elenmentary school teacher,
said Hertz was a hyperactive child, in the |ower group of
students, unhappy and hard to nmotivate. (OR XIX 2294-98). His
aunt recalled in February 1997 Hertz left a suicide note. (OR
Xl X 2308-2310). And Dr. D Errico nmentioned suicidal ideation.
(OR XI X 2320-2321).

The trial court found that Hertz’'s capacity to appreciate
the crimnality of his conduct and conform said conduct as a
statutory mtigator, which was evidence from the nental
probl ems which “plagued” Hertz all his life.

4. Medical problenms and surgeries - The record clearly
reflects that evidence of Hertz's nental and physical problens

were presented at the penalty phase through famly and nedi cal

testi nony. The trial court found this as part of Hertz's
difficult childhood. Rogers v. State, 783 So.2d 980, 995
(Fla. 2001):

A mtigating circunstance is broadly defined as "any
aspect of a defendant's character or record and any
of the circunstances of the offense” that reasonably
may serve as a basis for inposing a sentence |ess
t han death. | d. at 419 n. 4. When addressing
mtigating circunstances, the sentencing court nust
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expressly evaluate in its witten order each
mtigating circunstance proposed by the defendant to
determ ne whether it is supported by the evidence
and whether, in the case of nonstatutory factors, it
is truly of a mtigating nature. See id. at 419. "As
with statutory mtigating circunstances, proposed
nonstatutory circunstances should generally be dealt
with as categories of related conduct rather than as

i ndi vidual acts." Id. at 419 n.3; see Reaves V.
State, 639 So.2d 1, 5 (Fla. 1994) (finding no error
where trial court reasonabl y gr ouped sever al

nonstatutory mtigating factors into three). After
finding mtigating circunstances, the court nust
expressly consider in its witten order each
established mtigating circunstance and then nust
wei gh the aggravating circunstances against the
mtigating circunstance, in order to facilitate
appel l ate review. See Canpbell, 571 So.2d at 420.

See al so Spann v. State, 857 So.2d 845, 857 (Fla. 2003).

5. Long History of Famly Deafness - The trial court
poi nt ed
to evidence of deafness in Hertz's famly in justifying the
statutory mtigator that Hertz's capacity to appreciate the
crimnality of his conduct was inpacted by this circunstance.
The trial court found: “Evidence and argunment was presented
t hat the defendant was born with a physical disability (club
foot), to a deaf nother and a partially deaf father who were
negl ectful and addicted to drugs and unable to provide a
stabl e environnent or appropriate nmedical and parental care
for the defendant. ....Evidence was also presented that the

def endant did have several operations to alleviate his birth



condition and that he was prescribed and given Retelin (sic)
for his attention deficit hyperactive disorder.” (Sentencing
Order OR | 295-296).

Hertz was not entitled to a separate nonstatutory
mtigating factor of evidence that was clearly considered and
utilized by the trial court to find the statutory mtigating
factor. Mreover, it is difficult to fathom how counsel was
ineffective when the issue of famly deafness was considered
by the trial court in mtigation.

6. History of Drug and Alcohol Abuse - Hertz further
contends that the historical evidence of drug and al cohol
abuse should have been presented. It was. Hertz’'s not her
testified that she and Hertz's father were |iving together
usi ng drugs. She got pregnant with Hertz, during this tine,
to avoid either of Hertz’'s parents going to prison. Hi s
not her used drugs while she was pregnant with hertz and she
tried to abort hertz and then abandoned him once he was born.
(OR XI X 2260-2270). Hertz's father testified that he used an
assortment of drugs throughout his life and got his wfe
pregnant to avoid jail on drug charges. He used marijuana and
other drugs in front of Hertz and gave Hertz drugs at age
ei ght . At one point Hertz and his father were living with a

crack cocaine dealer. (OR Xl X 2289-2292).
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Def ense counsel testified at t he post convi cti on
evidentiary hearing that he investigated all aspects of
Hertz's life and “tried to be selective in having famly
menbers testify because he wanted to portray a ‘vibrant
pi cture of Hertz’ which showed a tragic background and a
horrible life as a young man.” (PCR 62-64).

The trial court concluded that this evidence of poor
famly background and hardships as a youth was entitled to
significant weight. (Sentencing Order, OR | 296).

Moreover as noted by the trial court in its Decenber 30,
2004 Order denying relief, “...The standard jury instructions
do not instruct a jury that aggravators are statutory or that
certain mtigators are statutory and others nonstatutory. The
mtigation presented would not have been provided any nore
i npact or weight for its consideration if it had been given
mul tiple enunerations for nultiplicative matching purposes
with regard to the State’s aggravators. The jury was not |eft
with the inpression that the mtigation they could consider
was |limted nor that the mtigation not specifically
desi gnated as statutory could not inpact or be wei ghed agai nst
the State’'s statutory aggravators. Furthernore, counsel made
it clear and ably argued that any mtigator could outweigh all

of the aggravators argued by the State.” (Order Decenber 30,
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2004, p 12); Howell v. State, 877 So.2d 697, 704-705 (Fla.

2004) .

E. Trial Counsel’s Method of Presenting Mtigation was
| neffective

Termnally, Hertz argues that counsel could have been
nmore forceful in presenting the mtigation. The record
reflects that not only did counsel investigate, collect
informati on and then nmake his presentation to the jury, but he
also conpiled a mtigation tome, which chronicled Hertz life
and had it available for the jury to review. (PCR Il 398-400)
Rand testified in the postconviction evidentiary hearing that
he believed Hertz had a story to tell, which was best told
t hrough a book. Rand wanted the jury to have Hertz's life via
the book and to take it back to the jury room He noted that
there were issues to be discussed in closing but he did not
want to get bogged down and wanted the jury to review Hertz’s
life through the book prepared.®®

Counsel was not ineffective for electing the nmethod by

which to best present Hertz’'s mtigation.

¥ The record below further shows that Dr. Msman had no

idea that defense counsel prepared a mtigation book for the
jury and that it was given to them for consideration (PCR II
361-363), nor does Hertz even acknow edge the fact that the
m tigation book was introduced in his argunent herein.
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The record is replete with evidence that Rand provided
effective assistance of counsel at the penalty phase of

Hertz's trial.

CONCLUSI ON

Based on the foregoing all relief should be denied.
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