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PRELI M NARY STATENMENT

Petitioner, Wdell Evans, was the defendant at trial and

will be referred to as "Evans." Respondent, the State of
Florida, will be referred to as the "State.”" References to the
appellate records will be consistent with those in the Answer
Brief filed sinultaneously with this Response, i.e. ARl for the
original record on direct appeal, “T" for the trial and penalty
phase on direct appeal; and APCRi for the record on post-

conviction relief.



STATEMENT OF THE CASE AND FACTS

On Novenber 10, 1998, the grand jury for Brevard County
returned an indictment charging Evans with first degree
prenmeditated nurder, ki dnappi ng, aggravated assault and
possession of a firearmby a convicted felon. (R Vol. IIl, 451-
452) Evans filed a notion to suppress statenents and adm ssions
on the grounds they were not voluntary and were obtained in
violation of his Mrandaz rights. (R Vol. 111, 497-504, 529) A
hearing on the motion to suppress was conducted July 8, 1999,
and OCctober 18, 1999. (R Vol. 1 and 1I, 1-296) Follow ng
testi mony and argunent of counsel, the trial court denied the
nmotion to suppress. (R Vol. 11, 265-266, 290; Vol. 111, 544-545)
Upon defense notion, the trial court granted the notion to sever
t he possession-of-a-firearmby-a-convicted-felon charge fromthe
remai ni ng charges. (R Vol. 111, 554-555)

Jury trial was held on Cctober 25, 1999, the Honorable Jere
Lober presiding. (T Vol. WXV, 1-2145) Defense counsel made a
motion in limne to prevent disclosure that Evans had previously

been in jail when a phone conversation between Evans and the

1

AR designates the original Record on Appeal which
consists of pages 1-680. AT@ designates the original trial
record and penalty phase which consists of pages 1-2429. “PCR’
desi gnates the postconviction record on appeal.

2M randa v. Arizona, 384 U S. 436 (1966).
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victim was overheard by pod-nmate Edward Rogers. (T Vol. Xl
1633) The trial court denied the notion but agreed to give a
l[imting instruction. (T Vol. V, 33) After the jury was sworn,
but before opening statenents, defense counsel noved for
i nvocation of the rule of sequestration. Defense counsel asked
t hat Evans' nother be excluded fromthe rule but the trial court
refused to do this. (T Vol. IX 944) Evans objected to the trial
court's excusal of the victims father from operation of the
rul e of sequestration. (T Vol. |X, 944-953)

Duri ng opening statenent, defense counsel objected to the
prosecutor giving jury instructions in her opening statenent. (T
Vol . 11X, 967) The trial court overruled the objection but did
give a cautionary instruction to the jury. (T Vol. 11X, 967)
During the testinony of the first state witness, the victims
fat her caused a courtroom di sturbance. (T Vol. |X, 1000) Defense
counsel noved for a mstrial because of this outburst. The
nmotion was denied. (T Vol. X, 1015) Followi ng the testinony of
Edward Rogers, the trial court instructed the jury not to infer
t hat Evans was quilty of any other crime sinmply because he had
been in jail when Rogers heard the statenents he testified to.
(T Vol. XIl, 1417) Evans' statenents to the police officers were
admtted into evidence over objection. (T Vol. XIlI, 1509, 1536-

1537)



Def ense counsel noved for judgnent of acquittal arguing that
the evidence failed to show any preneditation as to the nurder
charge and that there was no evidence of a kidnapping since the
al l eged victins could have left at any time. (T Vol. X I, 1738-
1754) The trial court denied the notion. (T Vol. XIll, 1754) The
notion was renewed at the end of all the evidence and again
denied. (T Vol. XV, 1886) During the state's rebuttal argunent,
def ense counsel objected and noved for a mstrial when the state
suggested that Evans could have prevented the situation by
turning over the gun. Defense counsel argued that such coment,
coupled with a previous coment, inproperly shifted the burden
of proof to the defense. (R Vol. XV, 2098-2099) The trial court
deni ed the notion and overrul ed the objection stating that the
State's argunent went to Evans' notivation. (T Vol. XV, 2100)
Foll owi ng deliberations, the jury returned verdicts finding
Evans guilty as charged on all three counts. (T Vol. XV, 2143-
2145)

The penalty phase began Novenmber 3, 1999. (T Vol. XW-XVI,
2196- 2418) Defense counsel objected to the State presenting the
summaries of prior offenses contained in a pre-sentence
investigation report. (T Vol. XVI, 2224) The trial court ruled
that the summaries were adm ssible and also noted that the

obj ections to them were preserved for appellate purposes. (T



Vol . XVI, 2229, 2243) Foll owi ng deliberations, the jury
returned an advisory recommendation that Evans be sentenced to
death by a vote of ten to two. (T Vol. XVI, 2418)

On Novenber 8, 1999, Evans filed a notion for newtrial. (R

Vol. 1V, 606-611) A hearing on the notion was conducted on
Decenmber 21, 1999. (R Vol. 11, 297-337) The notion was deni ed.
(RWVol. 1ll, 400) On January 4, 2000, the trial court conducted
a Spencers hearing. (R Vol. [I1, 338-381)

On February 15, 2000, Evans was sentenced to life in prison
as a Prison Rel easee Reoffender for the kidnapping conviction
and a concurrent term of 108.15 nmonths in prison for the
aggravated assault conviction. These sentences were to run
consecutive to the sentence of death inposed for the first
degree murder charge. (R Vol. 111, 446; R Vol. 1V, 634-641) The
trial court filed witten findings of fact in support of his
sentence of death. (R Vol. 1V, 642-662)

This Court affirmed Evans:zs conviction and death sentence.
Evans v. State, 838 So. 2d 1090 (Fla. 2002), with the follow ng
fact findings:

On Cctober 21, 1998, two days after being
rel eased from prison, Wdell Evans shot and
killed his brother's seventeen-year-old

girlfriend, Angel, during an argunent over
her al | eged unf ai t hf ul ness to Evans'

3Spencer v. State, 615 So.2d 688 (Fla. 1993).
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| d.

at

brother. At the time of the shooting, Evans

was in an autonobile with Angel, Erica
Foster, Samy Hogan, and Lino Odenat. At
sone point during the argunment, Ange

| aughed, to which Evans responded, "You

think it's funny? You think it's funny?"
Evans then pulled out a gun and shot Ange
in the chest.

After the shooting, Evans directed Hogan to
drive to the home of a man called "Big
Dick." As they drove, Evans passed the gun
to Odenat and told him to dispose of it.

When they arrived at Big Dick's house, Evans
left the car and talked to Big Dick. Wile
Evans was tal king, Odenat decided to get out
of the car and let the others take Angel to
the hospital. As Odenat opened the door and
st epped out, Evans told himto get back into
the car and Odenat obeyed. Wthin a few
m nutes, Evans returned and directed Hogan
to drive into a nearby parking lot. There,

Evans threatened Foster and Hogan not to

tell who shot Angel or he would kill them
and their famlies. After threatening Foster
and Hogan, Evans tried to wpe his

fingerprints from inside the car and |left
with Odenat. Once Evans was out of the car,
Foster and Hogan rushed Angel to the
hospi tal where she | ater died of her wounds.

At the hospital, Foster and Hogan were
guestioned by the police, at which tinme they
first told police that a white man driving a
creamcol ored car shot Angel over a drug
deal. They later changed their story and
reluctantly identified Evans as the shooter.
The police found Evans at a notel the next
norni ng. He was taken into custody, charged,
and after a jury trial, convicted of one
count of first-degree preneditated nurder
one count of kidnapping, and one count of
aggravat ed assault.

1092.



The trial judge found that two statutory aggravators were
proven beyond a reasonable doubt: (1) the existence of prior
violent felonies; and (2) the crime was commtted while Evans
was on probation. The judge rejected the statutory mtigating
circunmstance that the victim was a participant in Evans'
conduct, finding that although there was sone testinony that the
victim slapped the gun away causing it to msfire, this
testimony was rendered inplausible by the testinony of the
medi cal exam ner and the location of the bullet in the car.

The trial judge also found that several non-statutory
mtigators were proven: (1) Evans had an abused or deprived
childhood as a result of his nother's crack addiction (little
weight); (2) he contributed to society as evidenced by his
exenplary work habits (little weight); (3) he perforned
charitable or humanitarian deeds (some weight); (4) he counsel ed
youth to avoid crine and stay in school (little weight); and (5)
he had good behavior in prison (little weight). The trial court
rejected the mtigator of renmorse, finding it was not proven.
After concluding that the aggravators far outweighed the
mtigators, the judge agreed with the jury's recommendati on and
sentenced Evans to death. Id. at 1097.

Evans appeal ed his sentence to the Florida Suprenme Court,

rai sing six issues:



PO NT |

IN VIOLATION OF THE SIXTH AND FOURTEENTH
AVMENDMENTS OF THE UNI TED STATES CONSTI TUTI ON
AND ARTICLE 1, SECTION 9 AND 22 OF THE
FLORI DA CONSTI TUTI ON, THE TRI AL COURT ERRED
IN PERM TTI NG THE STATE TO ELICIT HEARSAY
TESTIMONY THROUGH ITS POLICE  OFFI CER
W TNESSES.

PO NT ||

IN VIOLATION OF THE FIFTH, SIXTH AND
FOURTEENTH AMENDMENTS OF THE UNI TED STATES
CONSTI TUTI ON AND ARTICLE | SECTION 9 & 16 OF
THE FLORI DA CONSTI TUTI ON, THE TRI AL COURT
ERRED | N DENYlI NG EVANS' MOTI ON FOR M STRI AL
BASED ON COMMENTS BY THE PROSECUTOR DURI NG
CLOSI NG ARGUMENTS IN THE GUI LT PHASE WHI CH
| MPROPERLY SHI FTED THE BURDEN OF PROOF TO
THE EVANS.

PO NT |11
IN VIOLATION OF THE FIFTH, EIGATH AND
FOURTEENTH AMENDMENTS TO THE UNI TED STATES
CONSTI TUTI ON AND ARTICLE | SECTION 9, 16 &
17 OF THE FLORI DA CONSTI TUTI ON, EVANS WAS
DENI ED DUE PROCESS BECAUSE OF THE | NCOVPLETE
AND CONFUSI NG JURY | NSTRUCTI ON Gl VEN BELOW

PO NT |V
THE TRIAL COURT ERRED |N DENYI NG EVANS'
MOTI ON FOR JUDGEMENT OF ACQUITTAL AS TO
PREMEDI TATED MURDER AND KI DNAPPI NG.

PO NT V

IN VIOLATION O THE FIFTH, SIXTH AND
FOURTEENTH AMENDMENTS TO THE UNI TED STATES
CONSTI TUTI ON AND ARTICLE | SECTION 9 & 16 OF
THE FLORI DA CONSTI TUTI ON, THE TRI AL COURT
ERRED |IN ALLOAN NG THE STATE TO PRESENT
PORTIONS OF A PRE-SENTENCE | NVESTI GATI ON
DURI NG THE PENALTY PHASE WHERE EVANS WAS NOT
G VEN ANY OPPORTUNITY TO REBUT THE
| NFORMATI ON.

PO NT VI
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N VI OLATION OF THE EI GHTH AND FOURTEENTH
AMENDMENTS OF THE UNI TED STATES CONSTI TUTI ON
AND ARTICLE | SECTION 17 OF THE FLORI DA
CONSTI TUTI ON, THE | MPOSI TION OF THE DEATH
PENALTY IS PROPORTI ONALLY UNWARRANTED I N
THI S CASE.

Initial Brief of Evans, Florida Suprene Court Case No.
SCO0- 468. Evans sought certiorari review in the United States
Suprenme Court. Revi ew was denied October 6, 2003. Evans V.
Florida, 540 U.S. 846 (2003).

Evans filed a Mdtion for Postconviction Relief on February
26, 2004 (PCR Vol. V, 487-666). The State filed a Response (PCR
Vol . V, 668-705). The court ordered an evidentiary hearing to
begin COctober 18, 2004 (PCR Vol. V, 717-718). The evidentiary
hearing took place October 18-19 and Decenber 16, 2004. The
trial judge denied relief, and Evans appeal ed that denial. The
appeal is pending before this court in Case No. SC05-632. The
followng 1issues were raised on appeal from denial of
postconviction relief:

(1) The lower court erred in holding that M.

Evans was not denied the effective assistance
of counsel at the guilt/innocence phase of
his capital trial, in violation of the Fifth,
Si xth, Eighth, and Fourteenth Amendnents to
the United States Constitution and the
corresponding provisions of the Florida
Constitution. Trial counsel was ineffective
in failing to investigate, prepare, and
present the defense of dim nished capacity,

and as a result, M. Evans' conviction and
deat h sentence are unreliable.

10



(2)

(3)

The lower court erred in holding that M.
Evans was not denied the effective assistance
of counsel at the sentencing phase of his
capital trial, in violation of the Fifth,
Si xth, Eighth, and Fourteenth Anmendnents to
the United States Constitution and the
corresponding provisions of the Florida
Constitution. Tri al counsel failed to
adequately challenge the State’'s case.
Counsel s performance was deficient, and as a
result, the death sentence is unreliable.

The lower court erred in holding that M.
Evans was not denied the effective assistance
of counsel at the penalty phase because his
attorney was ineffective in failing to
request t hat statutory mtigation jury
instructions be given in violation of the
Fifth, Si xt h, Ei ght h, and Fourteenth
Amendnents to the United States Constitution
and the corresponding provisions of the
Fl ori da Constitution.

11



ARGUNVENT
| SSUE |

RI NG V. ARI ZONA DI D NOT RENDER FLORI DA" S
DEATH PENALTY STATUTE UNCONSTI TUTI ONAL.

Evans, wi t hout chal | engi ng appel | ate counsel 's
effectiveness, nakes a direct challenge to his death sentence on

the grounds it violates Ring v. Arizona, 536 U S. 584 (2002) and

Apprendi v. New Jersey, 530 U S. 466 (2000). The cl aim now

raised was not argued on direct appeal and is procedurally

barred. Dufour v. Crosby, 905 So.2d 42 (Fla. 2005). Moreover,

nei ther Apprendi nor Ring are retroactive. Johnson v. State, 904

So. 2d 400 (Fla. 2005). Furthernore, the trial court found the
aggravating circunstance of prior violent felony, thus taking
Evans outside the application of Ring.

This Court has rejected Ring challenges to death sentences

repeatedly. MIlIls v. More, 786 So.2d 532 (Fla.), cert. denied

532 U.S. 1015 (2001) and the United States Suprenme Court has not
overruled any of its cases finding Florida's capital sentencing

schenme constitutional. See Hildwin v. Florida, 490 U S. 638

(1989); Spaziano v. Florida, 468 U S. 447 (1984); Barclay v.

Florida, 463 U S. 939 (1983); Proffitt v. Florida, 428 U S 242,

252 (1976). See Johnston v. State, 863 So. 2d 271, 286 (Fla.

2003) (rejecting constitutional chall enge based upon R ng); Onen

v. State, 862 So. 2d 687, 703-04 (Fla. 2003) (sane); Kornondy v.

12



State, 845 So. 2d 41, 54 (Fla. 2003) (Ring does not enconpass
Fl orida procedures or require either notice of the aggravating
factors to be presented at sentencing or a special verdict form
i ndicating the aggravating factors found by the jury); Jones v.

State, 845 So.2d 55 (Fla. 2003); Porter v. Crosby, 840 So. 2d

981, 986 (Fla. 2003) (noting "we have repeatedly held that
maxi mum penalty under the statute is death and have rejected the
ot her Apprendi argunments" including that aggravators read to the
jury must be charged in indictnent, submtted to jury and

i ndividually found by unaninmous jury); Anderson v. State, 841

So. 2d 390, 408-09 (Fla. 2003); Cox v. State, 819 So. 2d 705

(Fla. 2002); Conahan v. State, 844 So. 2d 629, 642 n.9 (Fla.

2003); Spencer v. State, 842 So. 2d 52, 72-73 (Fla. 2003);

Fot opoulos v. State, 838 So. 2d 1122 (Fla. 2002); Doorbal v.

State, 837 So. 2d 940 (Fla.), cert. denied, 539 US 962 (2003)

Bruno v. More, 838 So. 2d 485 (Fla. 2002); King v. Moore, 831

So. 2d 143 (Fla.), cert. denied, 537 U S. 1067 (2002); Bottoson

v. Moore, 833 So. 2d 693, 694-95 (Fla.), cert. denied, 537 US

1070 (2002); Shere v. Moore, 830 So. 2d 56, 61 (Fla. 2002)

(reaffirmng "Court has defined a capital felony to be one where
t he maxi mum possi bl e puni shnment is death").
| SSUE ||

CALDWELL V. M SSI SSI PPl DOES NOT RENDER
FLORI DA’ S DEATH PENALTY STATUTE UNCONSTI TI ONAL.

13



This issue was not raised at trial or on direct appeal and

is procedurally barred. Dufour v. Crosbhy, 905 So.2d 42 (Fla.

2005). The claimis raised as ineffective assistance of counse
(wi thout any argunent in the brief) in order to avoid the
procedural bar. Appel l ate counsel is not ineffective for

failing to raise issues not preserved for appeal. See Medina v.

Dugger, 586 So. 2d 317, 318 (Fla. 1991); Roberts v. State, 568

So. 2d 1255, 1261 (Fla. 1990).
This Court has repeatedly rejected objections based on

Caldwell v. M ssissippi, 472 U S. 320 (1985), to Florida's

standard jury instructions. See Sochor v. State, 619 So. 2d 285

291 (Fla. 1993); Turner v. Dugger, 614 So. 2d 1075, 1079 (Fl a.

1992). Mansfield v. State/ Crosby, 30 Fla. L. Wekly S598 (Fla.

July 7, 2005). Since this issue has no nerit, counsel cannot be
ineffective. If a legal issue "would in all probability have
been found to be without nerit' had counsel raised the issue on
direct appeal, the failure of appellate counsel to present the
nmeritless issue will not render appellate counsel's perfornance

ineffective." Rutherford v. Moore, 774 So. 2d 637, 643 (Fla

2000); (quoting WIlianson v. Dugger, 651 So. 2d 84, 86 (Fla.

1994)). This is generally true with regard to issues that would

have been found to be procedurally barred had they been

14



presented on direct appeal. See id. Mreover, appellate counse

is not required to present every conceivable claim See Atkins

v. Dugger, 541 So. 2d 1165, 1167 (Fla. 1989).

| SSUE |11
WHETHER EVANS | S COVMPETENT TO BE EXECUTED IS NOT
REVI EWABLE AT THI'S TI ME SINCE THERE | S NO ACTI VE DEATH
WARRANT.
Evans all eges no facts in support of this allegation, nor
did he offer any support of this claimat the trial level. In

fact, he concedes that this claimis not ripe for consideration

at this time. (Habeas petition at p. 12). See Thonpson v.

State, 759 So. 2d 650, 668 (Fla. 2000); Provenzano v. State, 751

So. 2d 37 (Fla. 1999); Fla. R Crim P. 3.811(d). This claim

has no nerit. Johnson v. State, 804 So. 2d 1218, 1225-1226

(Fla. 2001).

Al t hough Evans claims in the title that counsel was
ineffective for failing to litigate this claimon direct appeal,
there is no argunent and this claim has no nerit. Counse
cannot be ineffective for failing to raise an issue that has no

nerit. See Freeman v. State, 761 So. 2d 1055, 1071 (Fla. 2000).

| SSUE | V

THE JURY | NSTRUCTI ONS DO NOT SHI FT THE BURDEN OF PROOF,
COUNSEL WAS NOT | NEFFECTI VE.

15



This claimis procedurally barred because a claimof error
regardi ng the instructions given by the trial court should have
been presented on direct appeal and is not cognizable through

collateral attack. See Stewart v. State, 801 So. 2d 59, 64 n.6

(Fla. 2001).
Al t hough Evans does not acknow edge adverse authority, this
cl ai m appears to be a recycled Arango claimand has been denied

repeatedly by this Court. Arango v. State, 411 So. 2d 172

(Fla.), cert. denied, 457 U S. 1140 (1982). Stewart v. State,

549 So. 2d 171 (Fla. 1989), cert. denied, 497 U S. 1032 (1990);

See also Teffeteller v. Dugger, 734 So. 2d 1009, 1024 (Fla.

1999); San Martin v. State, 705 So. 2d 1337, 1350 (Fla. 1997);

Lewis v. State, 572 So. 2d 908, 912 (Fla. 1990); Preston v.

State, 531 So. 2d 154, 160 (Fla. 1988). In Arango, this Court
hel d:

Appel | ant next mmintains that the instructions given
to t he jury i nperni ssi bly al | ocat ed t he
constitutionally prescribed burden of proof. At one
point in the trial proceeding, the judge stated that
if the jury found the existence of an aggravating
circunstance, it had "the duty to determ ne whether or
not sufficient mtigating circunstances exist to
out wei gh t he aggravati ng ci rcunmst ances. " Thi s
instruction, appellant argues, violates the due
process clause as interpreted in Millaney v. WI bur,
421 U.S. 684, 95 S.Ct. 1881, 44 L.Ed.2d 508 (1975),
and State v. Dixon, 283 So. 2d 1 (Fla. 1973), cert.
denied, 416 U. S. 943, 94 S.Ct. 1950, 40 L.Ed.2d 295
(1974).

16



In Mullaney the Suprenme Court held that a
Mai ne | aw requiring the defendant to negate
the existence of malice aforethought in
order to reduce his crinme from homcide to
mansl aughter did not conport wth due
process. Such a rule, the Court wote, is
r epugnant to the fourteenth anmendnent
guarantee that the prosecution bear the
burden of proving beyond a reasonabl e doubt
every elenent of an offense. In D xon we
held that the aggravating circunstances of
section 921.141(6), Florida Statutes (1973),
were |like elenments of a capital felony in
that the state nust establish them

In the present case, the jury instruction,
if given alone, may have conflicted with the
principles of [aw enunciated in Millaney and
Di xon. A careful reading of the transcript,
however, reveals that the burden of proof
never shifted. The jury was first told that
the state nust establish the existence of
one or nore aggravating circunstances before
the death penalty could be inposed. Then
they were instructed that such a sentence
could only be given if the state showed the
aggravating circunstances outweighed the
mtigating circunstances. These standard
jury instructions taken as a whol e show t hat
no reversible error was conm tted.

Arango 411 So. 2d at 174 (Fla. 1982). Appel | ant has offered
this

Court no conpelling reason to revisit established precedent.
Appel | ate counsel cannot be deened ineffective for failing to
raise a claimwhich "would in all probability" have been wi thout
merit or would have been procedurally barred on direct appeal.

Rut herford v. Moore, 774 So. 2d 637, 643 (Fla. 2000) (quoting

W I lianmson v. Dugger, 651 So. 2d 84, 86 (Fla. 1994)).

17



| SSUE |V

EXECUTI ON BY LETHAL | NJECTI ON
'S NOT CRUEL AND UNUSUAL PUNI SHVENT

This Court has repeatedly rejected this claim as being

w thout nerit. See Sins v. State, 754 So. 2d 657, 668 (Fla

2000) (holding that execution by lethal injection is not cruel

and unusual punishnment); Provenzano v. State, 761 So. 2d 1097,

1099 (Fla. 2000) (holding that execution by lethal injection is

not cruel and unusual punishnment); Johnson v. State, 904 So. 2d

400, 412 (Fla. 2005); Robinson v. State, 30 Fla. L. Wekly S576

(Fla. July 7, 2005).

18



CONCLUSI ON

Based upon the foregoing, the State requests respectfully
that this Court deny habeas corpus relief.
Respectfully subm tted,

CHARLES J. CRI ST, JR
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