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STATEMENT OF THE CASE

On Novenber 10, 1998, the grand jury for Brevard County
returned an indictment charging Appellant with first degree
prenmedi tated nurder, ki dnappi ng, aggravated assault and
possession of a firearmby a convicted felon. (R Vol. Ill, 451-
452) Appellant filed a notion to suppress statenments and
adm ssions on the grounds they were not voluntary and were
obtained in violation of his Mranda2 rights. (R Vol. I11, 497-
504, 529) A hearing on the notion to suppress was conducted July
8, 1999, and October 18, 1999. (R Vol. 1 and 11, 1-296)
Foll owi ng testinmny and argunent of counsel the, trial court
denied the notion to suppress. (R Vol. Il, 265-266, 290; Vol.
11, 544-545) Upon defense nmotion, the trial court granted the
notion to sever the possession-of-a-firearm by-a-convicted-felon
charge fromthe remaining charges. (R Vol. 111, 554-555)

Jury trial was held on Cctober 25, 1999, the Honorable Jere
Lober presiding. (T Vol. V-XV, 1-2145) Defense counsel nmade a
motion in limne to prevent disclosure that Appellant had
previously been in jail when a phone conversation between

Appellant and the victim was overheard by pod-nmate Edward

1

ARl designates the original Record on Appeal which
consists of pages 1-680. AT@ designates the original trial
record and penalty phase which consists of pages 1-2429. “PCR’
desi gnates the postconviction record on appeal .



Rogers. (T Vol. XiIl, 1633) The trial court denied the notion
but agreed to give a limting instruction. (T Vol. V, 33) After
the jury was sworn, but before opening statenents, defense
counsel noved for invocation of the rule of sequestration.
Def ense counsel asked that Appellant's nother be excluded from
the rule but the trial court refused to do this. (T Vol. 1X
944) Appellant objected to the trial court's excusal of the
victims father fromoperation of the rule of sequestration. (T
Vol . | X, 944-953)

Duri ng opening statenment, defense counsel objected to the
prosecutor giving jury instructions in her opening statenent. (T
Vol . X, 967) The trial court overruled the objection but did
give a cautionary instruction to the jury. (T Vol. IX, 967)
During the testinony of the first State witness, the victims
fat her caused a courtroom di sturbance. (T Vol. IX, 1000) Defense
counsel noved for a mstrial because of this outburst. The
nmotion was denied. (T Vol. X, 1015) Followi ng the testinony of
Edward Rogers, the trial court instructed the jury not to infer
t hat Appellant was guilty of any other crinme sinply because he
had been in jail when Rogers heard the statenments he testified
to. (T Vol. XlII, 1417) Appellant's statements to the police

officers were admtted into evidence over objection. (T Vol.

2 Mranda v. Arizona, 384 U S. 436 (1966).
2



X1, 1509, 1536-1537)

Def ense counsel noved for judgnent of acquittal arguing that
the evidence failed to show any preneditation as to the nurder
charge and that there was no evidence of a ki dnapping since the
all eged victins could have left at any tine. (T Vol. XII, 1738-
1754) The trial court denied the notion. (T Vol. X1, 1754) The
notion was renewed at the end of all the evidence and again
denied. (T Vol. XV, 1886) During the state's rebuttal argunent,
def ense counsel objected and noved for a mstrial when the State
suggested that the Appellant could have prevented the situation
by turning over the gun. Defense counsel argued that such
comrent, coupled with a previous comrent, inproperly shifted the
burden of proof to the defense. (R Vol. XV, 2098-2099) The
trial court denied the notion and overruled the objection,
stating that the State's argunment went to Appellant's
notivation. (T Vol. XV, 2100) Follow ng deliberations, the jury
returned verdicts finding Appellant guilty as charged on all
three counts. (T Vol. XV, 2143-2145)

The penalty phase began Novenmber 3, 1999. (T Vol. XW-XV1I,
2196- 2418) Defense counsel objected to the State presenting the
sunmaries of prior offenses contained in a pre-sentence
i nvestigation report. (T Vol. XVI, 2224) The trial court ruled

that the summaries were adm ssible and also noted that the



obj ections to them were preserved for appellate purposes. (T
Vol . XV, 2229, 2243) Fol l owi ng deliberations, the jury
returned an advi sory recomrendati on that Appellant be sentenced
to death by a vote of ten to two. (T Vol. XVI, 2418)

On Novenmber 8, 1999, Appellant filed a notion for new

trial. (R Vol. 1V, 606-611) A hearing on the notion was
conducted on Decenmber 21, 1999. (R Vol. 11, 297-337) The notion
was denied. (R Vol. IIl, 400) On January 4, 2000, the trial
court conducted a Spencer3 hearing. (R Vol. 11, 338-381)

On February 15, 2000, Appellant was sentenced to life in
prison as a Prison Releasee Reoffender for the kidnapping
conviction and a concurrent termof 108.15 nmonths in prison for
t he aggravated assault conviction. These sentences were to run
consecutive to the sentence of death inposed for the first
degree nmurder charge. (R Vol. II1l, 446; R Vol. |V, 634-641) The
trial court filed witten findings of fact in support of his
sentence of death. (R Vol. 1V, 642-662)

This Court affirnmed Appellantz:s conviction and death
sentence. Evans v. State, 838 So. 2d 1090 (Fla. 2002), with the
foll owing fact findings:

On October 21, 1998, two days after being
rel eased from prison, Wdell Evans shot and

killed his brother's seventeen-year-old
girlfriend, Angel, during an argunent over

3 Spencer v. State, 615 So.2d 688 (Fla. 1993).
4



her al | eged unf ai t hf ul ness to Evans'
brother. At the time of the shooting, Evans

was in an automobile wth Angel, Erica
Foster, Sammy Hogan, and Lino Odenat. At
sone point during the argunent, Angel
| aughed, to which Evans responded, "You

think it's funny? You think it's funny?"
Evans then pulled out a gun and shot Ange
in the chest.

After the shooting, Evans directed Hogan to
drive to the hone of a man called "Big
Dick." As they drove, Evans passed the gun
to Odenat and told him to dispose of it.

Wien they arrived at Big D ck's house, Evans
left the car and talked to Big Dick. Wile
Evans was tal king, Odenat decided to get out
of the car and let the others take Angel to
the hospital. As Odenat opened the door and
st epped out, Evans told himto get back into
the car and Odenat obeyed. Wthin a few
m nutes, Evans returned and directed Hogan
to drive into a nearby parking lot. There,

Evans threatened Foster and Hogan not to

tell who shot Angel or he would kill them
and their famlies. After threatening Foster
and Hogan, Evans tried to wpe his

fingerprints from inside the car and |eft
with Odenat. Once Evans was out of the car,
Foster and Hogan rushed Angel to the
hospital where she later died of her wounds.

At the hospital, Foster and Hogan were
questioned by the police, at which tinme they
first told police that a white man driving a
cream col ored car shot Angel over a drug
deal. They later changed their story and
reluctantly identified Evans as the shooter.
The police found Evans at a motel the next
norni ng. He was taken into custody, charged,
and after a jury trial, convicted of one
count of first-degree preneditated nurder
one count of kidnapping, and one count of
aggravat ed assault.



ld. at 1092.

The trial judge found that two statutory aggravators were
proven beyond a reasonable doubt: (1) the existence of prior
violent felonies; and (2) the crine was commtted while Evans
was on probation. The judge rejected the statutory mtigating
circunstance that the victim was a participant in the
Appellant's conduct, finding that although there was sone
testinmony that the victim slapped the gun away causing it to
msfire, this testinony was rendered inplausible by the
testinony of the nedical exam ner and the |ocation of the bullet
in the car.

The trial judge also found that several non-statutory
mtigators were proven: (1) Evans had an abused or deprived
chil dhood as a result of his nother's crack addiction (little
weight); (2) he contributed to society as evidenced by his
exenplary work habits (little weight); (3) he perforned
charitable or humanitarian deeds (sone weight); (4) he counsel ed
youth to avoid crime and stay in school (little weight); and (5)
he had good behavior in prison (little weight). The trial court
rejected the mtigator of renorse, finding it was not proven
After concluding that the aggravators far outweighed the
mtigators, the judge agreed with the jury's recomendati on and

sentenced Evans Appellant to death. 1d. at 1097.



Evans appeal ed his sentence to the Florida Suprenme Court,
rai sing six issues:

PO NT |

IN VIOLATION OF THE SIXTH AND FOURTEENTH
AMENDMENTS OF THE UNI TED STATES CONSTI TUTI ON
AND ARTICLE 1, SECTION 9 AND 22 OF THE
FLORI DA CONSTI TUTI ON, THE TRI AL COURT ERRED
IN PERM TTI NG THE STATE TO ELICIT HEARSAY
TESTIMONY THROUGH ITS POLICE  OFFI CER
W TNESSES.

PO NT I

IN VIOLATION OF THE FIFTH, SIXTH AND
FOURTEENTH AMENDMENTS OF THE UNI TED STATES
CONSTI TUTI ON AND ARTICLE | SECTION 9 & 16 OF
THE FLORI DA CONSTI TUTI ON, THE TRI AL COURT
ERRED | N DENYI NG APPELLANT'S MOTION FOR
M STRI AL BASED ON COMMENTS BY THE PROSECUTOR
DURI NG CLOSI NG ARGUMENTS IN THE GUI LT PHASE
VWHI CH | MPROPERLY SHI FTED THE BURDEN OF PROCF
TO THE APPELLANT.

PO NT 11

IN VIOLATION OF THE FIFTH, EIGHTH AND
FOURTEENTH AMENDMENTS TO THE UNI TED STATES
CONSTI TUTI ON AND ARTICLE | SECTION 9, 16 &
17 OF THE FLORI DA CONSTI TUTI ON, APPELLANT
WAS DENIED DUE PROCESS BECAUSE OF THE
| NCOWPLETE AND CONFUSI NG JURY | NSTRUCTI ON
G VEN BELOW

PO NT IV
THE TRI AL COURT ERRED | N DENYI NG APPELLANT' S
MOTI ON FOR JUDGEMENT OF ACQUI TTAL AS TO
PREMEDI TATED MURDER AND KI DNAPPI NG.

PO NT V
IN VIOLATION OF THE FIFTH, SIXTH AND
FOURTEENTH AMENDMENTS TO THE UNI TED STATES
CONSTI TUTI ON AND ARTICLE | SECTION 9 & 16 OF
THE FLORI DA CONSTI TUTI ON, THE TRI AL COURT
ERRED |IN ALLON NG THE STATE TO PRESENT
PORTIONS OF A PRE-SENTENCE | NVESTI GATI ON
DURI NG THE PENALTY PHASE WHERE APPELLANT WAS
7



NOT G VEN ANY OPPORTUNITY TO REBUT THE
| NFORMATI ON.

PO NT VI
IN VI OLATION OF THE EI GHTH AND FOURTEENTH
AVENDVENTS OF THE UNI TED STATES CONSTI TUTI ON
AND ARTICLE | SECTION 17 OF THE FLORI DA
CONSTI TUTION, THE | MPOSI TION OF THE DEATH
PENALTY |S PROPORTI ONALLY UNWARRANTED I N
THI S CASE.
Initial Brief of Appellant, Florida Supreme Court Case No.
SC00- 468. Appel | ant sought certiorari review in the United

St ates Suprenme Court. Review was denied October 6, 2003. Evans
v. Florida, 540 U.S. 846 (2003).

Evans filed a Motion for Postconviction Relief on February
26, 2004 (PCR Vol. V, 487-666). The State filed a Response (PCR
Vol . V, 668-705). The court ordered an evidentiary hearing to
begin October 18, 2004 (PCR Vol. V, 717-718). The evidentiary

hearing took place October 18-19 and Decenber 16, 2004.

STATEMENT OF THE FACTS

Post convi ction evidentiary hearing testinony. The defense

presented testinmony fromtrial counsel, Ken Studstill, and five
| ay witnesses: Barbara MFadden, Margaret O Shaughnessy, Sandra
Evans, Lilly Evans, and Oren Javon Evans. Appellant testified.
The defense presented testinony of three nental health experts:

Dr. Richard Carpenter, Dr. Harry MCl arens, and Dr. Henry Dee.

4 Dr. McClaren was hired by the State but was called by the

8



Bar bara McFadden, a special education teacher, previously
taught high school <classes for students wth enotiona
disabilities. Currently, she coordinated special education
prograns for Brevard County Schools. (PCR Vol. 1, 6-8) Her
cl assroom was a self-contained kind of program The students
were with her all day and she taught all subjects. Evans was 16
years ol d when he joined her class. (PCR Vol. I, 10) He was not
confortable in her classroom He was "nmore difficult to reach
and to develop a rapport.”™ (PCR Vol. 1, 9) He had previously
been in | earning disabled and speech therapy classes. Learning
di sorders had been detected in elementary school. (PCR Vol. |
10) Evans had been recomended for "severely enotionally
di sturbed” when he was renoved from her classroom Afor soret hi ng
t hat nust have happened in the community.@ (PCR Vol. |, 11) A
that tinme, he was on a third or fifth grade |evel for reading
and math. (PCR Vol. I, 11)

Many students in her class had comritted "a |lot of different
crimes ... had significant enotional behavior disorders ... they
li ked coming to ny classroom ..." (PCR Vol. I, 12) However,
Evans did not have any interaction with the other students in
her class. He had | earni ng di sorders and behavi or problens. (PCR

Vol . I, 12) She recalled an incident where Evans "junped right

def ense.



out of his seat angry and upset about being there ... he wal ked

out of the classroom ... | went after him ... | just recalled
hi msaying to me, you need to get back ... | renenber that rage
in his face ... | called for assistance.” (PCR Vol. |, 13-14)
Evans was agitated all the time. (PCR Vol. |, 15) He was very

restl ess, hyperactive, unable to concentrate, and was constantly
| ooki ng around. He was recommended for the severely enptionally
di sturbed program (PCR Vol. |, 16)

When she found out Evans was accused of nurder, she was not
surprised or shocked; her only surprise was that it didn't
happen sooner. (PCR Vol. |, 17) She would have testified at his
trial had she been asked. (PCR Vol. I, 18) Evans was an angry
and expl osive person but he was not violent in her presence.
(PCR Vol. I, 19) He was disruptive in her classroom and woul d
get up and | eave because he did not want to be disruptive. (PCR
Vol. 1|, 21) Her other students did not make him feel welcone.
(PCR Vol . 1, 24) They woul d Agang up on him and [say] you:re not
going to ness up our class or hurt our teacher.@ (PCR Vol. |
24) His IQwas in the average range (PCR Vol. |, 24) Even with

| earning disabilities, students can overconme their disabilities

with willingness and the right supervision. (PCR Vol. |, 26)
Al t hough all of her students had a history of anger, Wdell "was
a little harder to reach. | was going to need nore time and

10



space ... we didn't get that opportunity.” (PCR Vol . 1, 27)

Evans was not a planner. (PCR Vol. I, 28) AWhatever was goi ng
on, he was just going to react to ... it was |like ready, aim
fire, instead of thinking for a second.” (PCR Vol. I, 28) He

read on a very low level and did not give her the inpression of
being coll ege mterial. (PCR Vol. |, 28)

Mar gar et O Shaughnessy is a former counselor for special-
needs students. (PCR Vol. 1, 30) She recalled an incident where
Evans was mad at a femal e student; he attacked her as she tried
to board a school bus. (PCR Vol. 1, 31) Evans had Asuch a
vi ol ent short trigger." (PCR Vol. 1, 33) Eventually, he was
taken out of high school and placed in "honmebound to evaluate
SED pl acenent."” The SED pl acement was never conpleted. (PCR Vol
|, 34)

Evans received nostly failing grades. There was an inci dent
where he knocked a teacher to the ground. (PCR Vol. 1, 35)
Al t hough O Shaughnessy was not called to testify at his trial
she woul d have been willing to do so. (PCR Vol. 1, 35)

O Shaughnessy did not know if Evans had a relationship with
the girl he knocked down at the bus area. He was 16 years ol d at
the time. AHe was such an angry individual.@ (PCR Vol. |, 37)
He never made any threats toward her. The other students would

have protected her. (PCR Vol. I, 38) At one point, he

11



retaliated against a teacher for turning himin; he told her Ahe
woul d get her." (PCR Vol. |, 40)

O Shaughnessy was aware Evans had been hit by a car at age
3, and devel oped a speech inpedinent. He did not have medi cal
treatnment at that tine. (PCR Vol. I, 41) Her friends "in the
bl ack community” told her Evans had been raised "on the
streets.” His nother cared about him but had a drug problem
Evans was very protective of her. (PCR Vol. I, 41-2) He was Avery
i mpul sive, very inpulsive.d (PCR Vol. I, 43). He did not think

t hi ngs through; he was "a short fuse that just exploded.”™ (PCR

Vol . |, 44)
Kenneth Studstill was Evans:z trial counsel, appointed as
conflict attorney. (PCR Vol. I, 46) After a case is over, he

files an affidavit with the court for fees and costs reflecting
t he amount of tinme he spent on the case. (PCR Vol. |, 47-8)
Studstill recalled that Samy Hogan testified that Evans
shot Angel and threatened Hogan and another w tness, Erica
Foster. He then forced themto drive to another |ocation after
t he shooti ng. (PCR Vol. 1, 51-2) Studstill avoi ded inpeaching
Hoganss inmate status. (PCR Vol. |, 53) Erica Foster also
testified that Evans had threatened her and forced themto go to
anot her | ocation rather than taking Angel to the hospital. (PCR

Vol. |, 54) He avoided inpeaching her, as well. (PCR Vol . 1,

12



55)

Studstill knew Evans had consumed al cohol prior to the
murder but did not believe it was significant. (PCR Vol. |, 57)
He did not request that Evans have a nental evaluation nor did
he pull medical records. (PCR Vol. 1, 58, 59) Although the
victim was Wdell=s brotherss (0. J.) gqgirlfriend, he did not

interview O.J., who was incarcerated at the tinme. (PCR Vol. I,

59)

Studstill deposed the State's witnesses prior to trial
(PCR Vol. 1, 59-60) He hired an agency to interview w tnesses,
i ndependent of him deposing them (PCR Vol. I, 60) He net with
Evans several times prior to trial, face-to-face, for
approxi mately four hours. (PCR Vol. 1, 61) He did not note
whet her or not his client had a quick tenmper. (PCR Vol. |, 62)

He sought a plea to a lesser included offense, but the State
woul d not agree. (PCR Vol. I, 63) During his conversations with
Evans, Anot hing happened in the heat of passion.§ (PCR Vol. I
64)

Studstill did not think Evans was Anuts@ or Acrazy.(@ From
what Evans reveal ed, Ahe told nme the thing was an accident and
t he defense would be to try and go in that direction.” He did
not recall exploring other possibilities except as to "powder

residue and that sort of thing." (PCR Vol. |, 64) He did not

13



recall anything "extraordinary" about this case. PCR Vol. |, 66)
At the time of Evans: trial, he had taken approximately 13 death
cases to verdict. (PCR Vol. |, 67) It was not his practice to
have two attorneys for a death case. He uses Brevard County

st andards regarding the nunber of attorneys for a death case.

(PCR Vol . 1, 68)
Studstill stated that he always files a notion for separate
juries for the guilt and penalty phase. (PCR Vol. |, 69) He

never noved to have penalty phase counsel appointed; he handl ed
both guilt and penalty phase. (PCR Vol. I, 71) He did not
expl ore nental health issues. (PCR Vol. I, 72) Since he did not
obtai n Evans: nmedi cal records, he was not aware of a closed head
injury sustained at age three. (PCR Vol. I, 75) He did not
obtain school records and was not aware Evans had been in
special |earning disabled classes. He was not aware of angry
out bursts, truancies, fighting or assaults on teachers. (PCR
Vol. |, 75-6) He did not recall any evidence for statutory
mtigation. (PCR Vol. 1, 77) Had he been advised of the closed
head injury Evans had sustained at age three, he would have
| ooked into it. (PCR Vol. 1, 78) He knew of Evans: cri m nal
record and that it reflected randomviolence. (PCR Vol. |, 79)
He did an extensive investigation into the crime, including

enploying a private detective agency and deposing State

14



witnesses. (PCR Vol. |, 80) There was conflicting testinony.
(PCR Vol . 1, 82) He did not believe there was evidence of a Aheat
of passion@ defense. (PCR Vol. |, 82) He sought a reduction in

charges prior to trial as Evans "insisted he could do the tine."

(PCR Vol . 1, 83) Evans never believed he would be found guilty
of first-degree nurder; he insisted "it was an accident.” (PCR
Vol . |, 83)

Studstill sent letters to various people in the comunity
regardi ng any available information for his client. (PCR Vol.
|, 84-5) He was not aware of any brain damage. (PCR Vol. |, 86)

Evans: not her advised him that Wdell received good grades in
school . (PCR Vol. 1, 86) Studstill had previously been
successful in having clients exam ned and comm tted; however, "I
didn't have any reason in the world to think there was anything
wrong with Wdell Evans mnd in the sense that it would be a

mtigating factor of any kind, and certainly not a defense in

the guilt phase ... " (PCR Vol. |, 87) He would have expl ored
any kind of serious brain damage. (PCR Vol. |, 88)
Studstill was aware Evans had been drinking prior to the

mur der because, "he tal ked about it and then said but he wasn't

[drunk] - - - that he knew what he was doing at the tine.” (PCR
Vol. I, 89) He did not think he had grounds for a statutory
mtigation instruction. (PCR Vol. 1, 91) Wdell was "the holy

15



terror of his community, actually. That cane out after the
trial." He had a reputation for being "one nean man.” (PCR Vol.
|, 93)
Studstill started early in preparing for the penalty phase.
(PCR Vol. 1, 94) He said, "I, obviously, defended the man,
didn't just wal k through the trial.” (PCR Vol. |, 95)

He did not consider that Evans may have been under extrene
enotional disturbance, or could not appreciate the crimnality
of his conduct. He was conpetent to stand trial.

Studsill knew by "talking to him” (PCR Vol. 1, 96) He saw
no reason to have his client exam ned. He believed Evans was
conpetent, but, if he'd known about the head injury, he "would
have done sonething.” (PCR Vol. I, 97)

Evans admtted during the guilt phase that he was perfectly
aware of everything and that he had been functioning fine.
Studstill was confined to what he was willing to tell him (PCR
Vol . |, 98)

Evans had initially given a detail ed explanation that he was
not there when Angel had been shot. (PCR Vol. |, 98) He later
claimed it was an accident. (PCR Vol. |, 99) Evans told him he
had been drinking but that he had a clear recollection of what
had occurred. (PCR Vol. |, 100) Studstill:s strategy was "I had

sone conflict in the evidence, in the testinmny of the people
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that were in the car."” Lino Odenat:s testinony supported the idea
that it was an accident. (PCR Vol. |, 101)

Studstill has been a trial attorney for thirty-eight years
and had conpl eted approxi mtely twel ve capital cases at the tinme
of defendant’s trial. (PCR Vol. 1, 102) It was difficult to
explain to the jury why the car occupants did not take Angel to
the hospital after the shooting. (PCR Vol. 1, 103) Evidence
i ndi cated Evans was in charge of the car after the shooting. He
even acknow edged that he was responsible for the delay in
taking Angel to the hospital. (PCR Vol. I, 104, 105)

Studstill has previously used nental-health issues as
mtigation in capital cases. (PCR Vol. |, 105) There were no
i ndi cations that Evans suffered fromany nental illness nor that
he was "out of touch with reality.” (PCR Vol. |, 106-07) To the
contrary, there were no indications of an epileptic seizure or
bl ackout. (PCR Vol. I, 107)

It was obvious that trial w tnesses Sammy Hogan and Erica
Foster (occupants from car) were in custody at the tinme they
testified. (PCR Vol. |, 108) He did not get into details about
Foster=s and Hogan:ss incarceration because it involved m nor
of f enses. (PCR Vol. 1, 108-09) It was his strategy that the

jury would see they were in custody and therefore he could

dimnish their credibility as a w tnesses. (PCR Vol . I, 109-
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110)

Studstill:=s strategy for the penalty phase was to show how
Evans spent time wth relatives and devoted tine to his
grandnot her. He had a I ot of children; and "everyone thought he
was a good father.” (PCR Vol . I, 111) Although he had sone
redeem ng qualities, Al couldn:t erase his crimnal record.@ (PCR
Vol. I, 112) His nother was a crack cocaine user, she A ust
wasn:t there for him@ (PCR Vol. I, 112)

Studstill did not want to introduce evi dence of Evans: anger
and violence during his teen years. (PCR Vol. I, 113) He was
aware of Evans: propensity for violence over the years. (PCR
Vol . I, 126) He wanted a different jury for the penalty phase:
a tactic he used over the years. The request has never been
granted. (PCR Vol. |, 127) Studstill has never handl ed a case
where a second attorney was appointed to work with him (PCR
Vol . |, 127-28)

Al though his <clients my have lied to him in his

experience, they do not lie to the judge nor take the stand.
(PCR Vol. 1, 130) He believes Evans is guilty of first degree
murder and not insane. (PCR Vol. |, 132) He did not hire an
investigator after the guilt stage. (PCR Vol. |, 136) He m ght

have presented evi dence of viol ence and Evans: school behavior at

t he Spencer hearing had he known of it. (PCR Vol. |, 140-41)
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Evans: PSI (presentence investigation) indicated he was in
perfect health. His nental health was perfect; he had only seen
a nental heath expert when he was young. (PCR Vol. |, 141, 142)

Sandra Evans, Wdell:=s aunt, has known himall of his life,
and they lived in the sane household. (PCR Vol. |, 143) Wdell:s
trial counsel never contacted her. She cane to the penalty phase
because she did not know Ait was going to go as far as a death
penalty.® (PCR Vol. I, 143) Evans: nother pointed out to her who
trial counsel was. She spoke with Studstill about being a
character w tness. (PCR Vol. I, 144) Studstill told her he
wanted the jury to know Ahow good he is and stuff |ike that.(
(PCR Vol . |, 144)

VWhen Evans was three years old, he was hit by a car. (PCR
Vol . 1|, 145) AHe wasn:t breathing ... @ (PCR Vol. |, 146) After
the accident, he started stuttering quite a bit. (PCR Vol. 1,
147, 148) Prior to the accident, he spoke very well. (PCR Vol

|, 147, 148) Subsequent to the accident, Ahe was totally

different.@ (PCR Vol. 1, 148) He was picked on all the time by
ot her chil dren. (PCR Vol. |, 148) There was no father figure
around; it was a household of wonen. (PCR Vol. 1, 149)
Studstill told her to say Aanything good you can say about himto
save his life ... @ (PCR Vol. 1, 150)

The famly was raised in a religious environment. Their
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grandnot her taught the famly right from wong. (PCR Vol . I,

151) After Wdell:=s nmother got hooked on crack cocai ne, Wdell

could not depend on her. (PCR Vol. 1, 151-52) After Wdell-=s
accident, he spent a night or two in the hospital. He
subsequently went to speech therapy. (PCR Vol. 1, 153, 154)

Their grandnother was a stabilizing influence to everybody.
(PCR Vol . I, 155)

Lily Evans, the Appellant:s nother, was contacted by trial
counsel one tinme. She received a letter to come to Studstill-:s
office to tal k about her son. (PCR Vol. I, 155-56) She was told
to get character witnesses for her son. She did not know Ait was
really as bad as it was.§ (PCR Vol. I, 158) She was told to say
good things and fam |y nmenbers shoul d say what Aype of person he
is.@ (PCR Vol. I, 159)

At one point, Wdell said Amaybe | need another |awyer( as
he wal ked by her in the hallway during trial. Studstill would
tell her, Alt will be okay.@§ (PCR Vol. I, 161)

When Evans was hit by a car at age three, three different
peopl e picked him up. He was not breathing for at |east one
m nut e. (PCR Vol. 1, 162-63) Hi s speech and behavior were
affected by the accident. (PCR Vol. |, 164) At the time Wdell
was hit by the car, the doctor told her he had a slight

concussion. After the accident, he angered nore quickly. (PCR

20



Vol . |, 178)

Wdel | was beat up by nei ghborhood children. (PCR Vol. 1,
165) He was not Anuch of a fighter at first.(@ Later on in school
there were probl ens because Ahis tenper was pretty quick.@ (PCR
Vol . |, 166)

Lily became addicted to cocaine for approximtely 15 years.

It started when Wdell was six years old. (PCR Vol . I, 168,
169) She told the penalty phase jury about her addiction and
that she was not a good role nodel for Wdell. (PCR Vol . 1,
180) As a teen, he fought quite a bit. He did not like the nen
she dated, and he saw her abused. (PCR Vol. I, 170) At tines,
he woul d sl eep at the foot of her bed to protect her. (PCR Vol
|, 171) Wdell:=s trial attorney did not explore these issues with
her. She would have testified to these matters at trial. (PCR
Vol . I, 172-73)

Lily testified at the penalty phase that Wdell was
obedient; Aa normal child.@§ (PCR Vol. I, 175) He was not a good
student but he enjoyed nusic and |liked to sing. She said, A did
bring out every good thing | could think about nmy child.@ (PCR
Vol . 1|, 176) Wdell tried to get her to stop using cocaine.
(PCR Vol . I, 177)

During his teen years, Lily was aware appellant started

selling drugs and carrying guns. (PCR Vol. 1|, 179)
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Wdell was in enotionally handi capped and sl ow | earning
programs in school. (PCR Vol . 1, 181) She took her son to a
mental health facility for anger managenent and was told he had
a behavior problem (PCR Vol. I, 182) He had an Aexpl osive
tenmper ... a short fuse.f§ He would hit the walls and throw
things. AAny little thing would set it off ... @ (PCR Vol. |
183) She believes her son is a good person. (PCR Vol. |, 184)

Al t hough she did not want the jury to think her son was a
bad person, she now realizes it would have been good if they
knew her child had problenms. AThey would have been nore
understanding ... @ (PCR Vol. |, 186) Throughout this process,
she did not know what woul d have been hel pful to Wdell or what
woul d have been harnful. (PCR Vol. |, 188) She does not believe
the jury got an accurate picture of Wdell:=s problens. (PCR Vol
|, 189) Wdell cared for Angel, the victim she was his younger
brother=s fiancé. AThe famly was close.§ (PCR Vol. |, 189)

Wydel | had an expl osive tenper with many people, not just
wonmen. (PCR Vol. 1, 190)

Oren Javon Evans, Wdell:=s brother, lived in a separate
househol d grow ng up, except when the nurder of Angel occurred
(PCR Vol. Il, 204-05) Wdell has Aa very bad tenper problem
(PCR Vol. Il, 205) An incident occurred during which he told

Wydell his girlfriend had to get out their house. Wdell told
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him A f she has to go, nmy girlfriend has to go, which is Angel

Then, he pulled a gun on nme.@ (PCR Vol. 11, 206) There were
several incidents where Wdell |ost his tenper; Ahe woul d j ust
click, just break stuff.@§ (PCR Vol. 11, 208) He said, Ahe:s Iike
t he angriest, nost aggressive person | ever met ... (@ (PCR Vol

1, 209) Wdell was angry because he did not have a father. (PCR
Vol . 11, 209)

Oren is still upset wwth Wdell because he never should have
killed his girlfriend, Angel. Alt:s just a sad situation. | t
coul d have been avoided. It makes no sense ... It goes back to
his tenper problem ... | think he just pulled the gun, and he
gets so angry, sone way the gun just went off ... @ (PCR Vol. 11,
210) He did not testify on Wdell:=:s behalf at trial because he
was incarcerated at the tine. (PCR Vol. |1, 210)

There is a four year age difference between the brothers.
They saw each other every day while grow ng up. (PCR Vol. II
211) They lived in Aregul ar@ nei ghborhood. Wdell was Aalways
fighting.@ Wdell would throw rocks at w ndows (Anmobst kids do

that§) and even threw a rock at a police officer. Wdell drank

al cohol at a young age. (PCR Vol. I, 212)

Wydel | never attacked their nother=s boyfriends in his
presence. Wdell was frequently in and out of juvenile
facilities. (PCR Vol. 11, 213) He sold drugs at a young age and
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has six children (PCR Vol. 11, 214)
Wdel | played football at two different high schools. He did

not play for very long. He was frequently expelled for fighting.

(PCR Vol . 11, 214-15) There were incidents where he hit wonen.
(PCR Vol. 11, 216) Wdell did not last at jobs for very I|ong.
(PCR Vol . |1, 218)

Wdel |l started carrying guns when he got ol der. \When he was
young, he just liked to fight. (PCR Vol. 11, 221) Wdell and
Oren only spoke about Angel’s nurder through a letter. Wdel
explained it was an accident. (PCR Vol. 11, 221) Oren said Al
didn:t agree with it. It didnt make a | ot of sense to nme.@§ (PCR
Vol . 11, 222)

Oren recalled that Wdell stuttered but Athis was a rea
long tinme ago.@ (PCR Vol. Il, 222) He did not recall whether
trial counsel contacted himat the tinme of Wdell=s trial, but he
woul d have testified. (PCR Vol. |1, 224)

Dr. Richard Carpenter, Ph.D., a licensed psychol ogist, has a
particul ar knowl edge of |I|earning disabled children, young
adults, and enotionally handi capped adults. (PCR Vol. 11, 225-
26, 227) Basically, he does AJimy Ryce cases(i and the Aentire
range of forensic psychol ogical work.@ (PCR Vol. 11, 228-29) He
has wor ked on approxi mately 20-30 capital cases for the defense

and has never testified in a penalty phase. (PCR Vol. 11, 229-
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30) This was his first nental health exam for a death row
inmate. (PCR Vol. |11, 230) Regarding the evaluation of a person
with a history of violence, Athere is no standard or mandate for
psychol ogi sts to conduct psychological testing in this sort of
eval uation.@ (PCR Vol. 11, 231)

Dr. Carpenter prepared a report based on two visits and
subsequent exam nations of Evans. (PCR Vol. 11, 239) He revi ened
a vast anount of material including the Statess nmental health
expert:s report (Dr. MCl aren), school and nedical records,
police reports, transcribed interviews of various w tnesses, and
Evans: interview with police. In addition, he reviewed a report
prepared by Dr. Henry Dee. (PCR Vol. 11, 239-42) By age seven,
Evans needed a psychol ogi cal evaluation. (PCR Vol. |1, 247)

Evans told him that he started abusing al cohol at age 12.
(PCR Vol . 11, 249) On the day of the nmurder, witness interviews
i ndi cated Evans had been drinking heavily all day. (PCR Vol. I,
250) Schools records are Areplete@ with indications of anger
probl ens and poor inpulse control. (PCR Vol. 11, 252) It is
significant that medical records indicate Evans was conbative
upon waking from his Acona@ at age three. (PCR Vol. 11, 253)

In the African-Anerican culture, Aclickingl is a conmon term
for rage reaction. (PCR Vol. 11, 254) Evans had a life-long

problem with uncontrolled rage reactions. (PCR Vol. 11, 255)
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Evan’s history indicates Aextreme anger,( Asevere al cohol abuse,(
and that he is Aextrenely thin skinned.@ (PCR Vol. 11, 256)
Prior to shooting Angel in the car, Evans punched the car:s
wi ndshi el d after hearing that Angel had not been faithful to his
brother, O.J. (PCR Vol. |1, 258) Dr. Carpenter knew of all the
coments made between the occupants of the car. (PCR Vol. 11
258-59) Even though Evans had been alone with Angel the day
before her murder, A... he didnst shoot her.@ (PCR Vol. 11, 260)

Because Evans shot Angel in front of three witnesses, it was Aan

exanple of a loss of control ... if it was prenmeditated, you
woul dn:t do it in front of three people.@ (PCR Vol. 11, 260)
Dr. Carpenter:zs report indicated alcohol abuse, inpulse

di sorder, and rage reaction secondary to closed-head injury.
(PCR Vol. 11, 263) In his opinion, Evans: inpulse control
di sorder and rage reaction were brought on by the cl osed head
injury. (PCR Vol. 11, 265) Alcohol would exacerbate an inmpul se
control problem in a brain-damaged person. (PCR Vol. |1, 267)
Evans could not have fornmed the intent to nurder Angel. (PCR
Vol. |1, 268) He was under extreme enotional disturbance and was
inpaired in follow ng the requirenments of the law (PCR Vol. 11,
270, 271)

After reading Dr. MCl arenss report (the State:=:s expert), it

appeared Evans was paranoid at tines. (PCR Vol. 11, 273)
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Al t hough Dr. Carpenter did not nmke this finding, he believed
Evans was hypersensitive. (PCR Vol. |1, 274)

Evans told Dr. McClaren he was so drunk he coul dnt remnenber
what happened. (PCR Vol. 11, 279) Dr. Carpenter agreed wth Amch
of@ Dr. McClarens report (PCR Vol. I, 282, 288) Dr. MCl aren:ss
di agnosi s of al cohol abuse and antisocial personality disorder
are correct. (PCR Vol. Il, 284) Dr. MClarens report ignored
Evans’ inmpul se disorder. (PCR Vol. 11, 286) Evans is bad, and
commts crimnal acts when he is drunk. (PCR Vol. 11, 287)

Dr. McCl arenzs  report indicated there is a brain
dysfunction. Dr. Dee:s report indicated Evans had brain damge.
(PCR Vol. 11, 22) Dr. Carpenter believes Evans has a brain
injury Athat is the root of his anger clicking problem... @ (PCR
Vol . I'l, 292) Evans has an antisocial personality disorder. (PCR
Vol . Il, 294-95) The nedical records fromthe hospital (at age
three) indicated there was a cl osed head injury, no fracture or
damage. (PCR Vol. 11, 25) He was neurologically intact and
there were no intracranial bruises. (PCR Vol. |1, 297)

Evans’ capacity to appreciate the crimnality of his conduct
was dimnished. (PCR Vol. 111, 304) He has a narcissistic
personality. Evans would not want to admt anything that puts
himin a bad light. (PCR Vol. 111, 307)

Dr. Carpenter was aware that Evans clainmed the shooting was
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an accident but Al don:t think that it was.® (PCR Vol. 111, 309)
He knew of the events leading up to the nurder where Evans
claimed he would kill Angel. (PCR Vol. 111, 309-10) In addition,
he knew Evans threatened the occupants of the car after he shot
Angel . (PCR Vol . 111, 310)

Dr. Carpenter was aware that Evans told a jailhouse
i nformant that he was going to (kill the bitch.@§ Evans denied
ever making that statenment. (PCR Vol. 111, 314) Evans’ post-
mur der actions had nothing to do with his Astate of m nd@ prior
to the murder. (PCR Vol. I11, 316)

Dr. Harry MClaren reviewed a vast amount of materi al
received fromthe State Attorney:s Ofice, the Attorney Ceneral-:s
office, and the Departnent of Corrections. (PCR Vol. |11, 331)
He revi ewed Evans: nedical records, which indicated a head injury
at age three. The report also indicated treatnment for a
| acerat ed hand when he was ol der and Aapparently was quite under
the influence of alcohol at the time.§ (PCR Vol. 111, 332) He
reviewed Evans school records. |In addition, there were
indications in various records that Evans: abused al cohol at a
young age. (PCR Vol. 111, 332-33, 334) Evans told him he was
under the influence of alcohol every tinme he was arrested and
that his crimnal activity began at age thirteen. (PCR Vol. 111,

334) He had Aearly behavioral difficulties at school, was in and
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out of school.fd He was placed in SLD, ASpecific Learning
Di sability@ cl asses and EH, AEnotional Handicap.@ At age seven, he
was referred for a psychol ogical evaluation because he was
having learning disabilities, was easily angered, argued, and
had speech defects. (PCR Vol. 111, 338-39) Evans was given the
Bender-Gestalt test for young children. Alt was not normal, but
there were sone indications ... for aggressiveness or hostility.@
(PCR Vol . 111, 339) This test was used to determ ne brain damage
and as a test of personality. Evans had a very short attention
span. There were nunerous instances of aggressive behavior. (PCR
Vol. 111, 340) He was frequently in fights. The school contacted
his mother, who told them Ayou all take care of it.(@ (PCR Vol.
11, 342) Evans showed poor inmpul se control, poor anger control,
excessi ve aggressiveness, and excessive resistance. (PCR Vol.

11, 344) He left school in the tenth grade due to behaviora

problems. (PCR Vol. 111, 336)

In reviewing the nedical records, Dr. MClaren saw that
Evans had been knocked unconscious by a car (at age three) and
was not breathing for approximately one m nute. Hi s nother and
aunt had given him nmouth-to-nmouth resuscitation. (PCR Vol. 111,
344-45) The attendi ng physician di agnosed a Acl osed-head injury
wi th probably concussion of the brain.@ (PCR Vol. I11, 346)

In reviewing 1Qtesting, there was a significant difference
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bet ween verbal and performance 1Q (PCR Vol. 111, 346) Al though

this can be an indication of brain danmage, Ayou want to see what

ot her factors mght be there.@ Further, A ... a lot of people
that turn out being delinquent or crimnal often dont do well in
school, are in and out of school, and don:t have nurturing

backgrounds. For whatever reason, they donst learn a |ot of
things they are taught in school.® (PCR Vol. |11, 347) However,
the closed-head injury, probably concussion, along with the
al cohol abuse, would increase the probability that Evans had
some sort of brain injury. (PCR Vol. 111, 348)

VWhile interviewi ng Evans, Ahe was able to speak with ne
coherently.@ (PCR Vol. 111, 348) Al cohol was a significant factor
in contributing to Evans: behavi or problenms. When Dr. MCl aren
spoke wth personnel on death row, Evans had not been
characterized as an Aexpl osive, inmpul sive personf due to the fact
that he was in an alcohol-free environment. Hi s aggressive
behavi or had nmore to do with al cohol intoxication Athan it did
with just the effects of whatever neurol ogical inpairnment he
m ght have ...0 (PCR Vol. I11, 349)

Evans was wunder the influence of alcohol when he was
arrested for Angel:=s nurder. However, Ait was hard to know the
degree of it.§ (PCR Vol. 1Il, 30) Further, AEvans has said

hi msel f that he was fine, he controlled hinself.@§ Due to the fact

30



t hat Evans had been incarcerated prior to Angel:s nurder, Ahis
tol erance was probably decreased from when he had been a free
person and drinking routinely every day. @ PCR Vol. 111, 351)

Evans told Dr. M Claren that his culture and lack of a
father figure contributed to his bad behavior. He saw his nother
physi cally abused and he, hinself, was a victim of physical
abuse at an early age. He abused crack cocaine and Aif youre
born in the hood, youre |abeled.@ Evans reported that his nother
abused crack cocaine but that he was in perfect Anental health{
and Aphysical health.@ (PCR Vol. 111, 352-53)

During his evaluation, Evans got quite angry when Dr.
McCl aren confronted him with the statenments made by the
jailhouse informant. (PCR Vol. II1l, 354) In addition, Asocial
i njustices@ and Apolitical corruptionf angered Evans. (PCR Vol.
111, 355)

Evans told himthat he stuttered at an early age; however
he did not stutter in Dr. MClarens presence. (PCR Vol. 111,
357-58) Evans admitted he had a tenper problem but said that he
could not control it. (PCR Vol. 111, 358) There was no evi dence
t hat Evans was malingering during the testing. (PCR Vol. 111
358) Testing indicated an el evated paranoia scale. (PCR Vol
11, 359) Evans tried to present himself in a good light. (PCR

Vol . 111, 361)
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The night Evans got out of jail, prior to Angel:s nurder, he
purchased a six pack of beer and Astarted to reconnect with
peopl e that he has associated with in the community ... quasi
famly ... people that were in the drug trade.§ (PCR Vol. II1,

361) On the day of the murder, he continued to drink at home and

at his friends house. He still felt he was in control of
hi msel f. (PCR Vol. 111, 362)
The day of the nurder, Evans had Aill feeling@l toward the

people in the car. He was intoxicated and irritated, Aespecially

by Sammy. @ (PCR Vol. 111, 363, 406) Evans said he arned hinself.
He did not |ike Samry, nor Erica Foster. (PCR Vol. |11, 364) He
described the nurder as Aan accident.@ (PCR Vol. 1II11l, 364)

Al t hough Evans: punching the car w ndshield before he shot Angel
coul d be construed as Apoor control of behavior,@ it could also
have been instrunental, Aas far as getting the attention of
soneone to do what you want themto do.@ (PCR Vol. I1Il, 365) The
at nosphere in the car was chaotic, Amusic was up |oud, people
were joking ... being loud.@

Evans told Dr. McClaren that he |oved Angel and told her
At here were these runmors going around in jail that is having a

bad effect on his brother and she needed to watch what she was

® Evans was irritated at Sammy because he was gay; Sammy
al so had a gun in the car, which would have caused probl ens for
Evans as he was just released fromjail. (R363, 407, 418).
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doing.@ (PCR Vol. 111, 366)

Dr. McClaren believed it would be a good idea to have all
the information of a client readily avail able, but, A:mnot sure
that if | had had all of this information that nmy advice would
be to use it.§ (PCR Vol. IIl, 370)

Dr. McClaren has worked in the field of forensic psychol ogy
for thirty years. (PCR Vol. 111, 381) Prior to evaluating Evans
during a three-day period, he reviewed a vast amount of
docunment ati on that included the pleadings, Evans: classification
file, statenments and testinmony from various wtnesses, and
school and psychol ogical records. (PCR Vol. 111, 385-86) He
revi ewed the eval uati ons conducted by Dr. Dee and Dr. Carpenter.
(PCR Vol. 111, 386) Dr. McClaren agreed with Dr. Carpenter that
Evans has an antisocial personality disorder. (PCR Vol. 111

388) He has Alearning disabilities, was poorly controlled as a

child, never able to do well in school.@§ (PCR Vol. 111, 389-90)
Due to Evans: head injury at age three, Anpst |ikely hes got a
degree of cognitive inmpairnment.§ (PCR Vol. 111, 390, 401, 403)

People on death row commonly have antisocial personality
di sorder. (PCR Vol. I11, 391) This disorder does not prohibit an
i ndividual fromformng an intent or making a conscious deci sion
to do sonething. (PCR Vol. 111, 391)

Al cohol was a significant factor in Evans: behavior. It was
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not clear how nmuch al cohol Evans had consuned when this crine
occurred. Evans had indicated he knew what he was doing at the
time and he was under control. (PCR Vol. IIl, 392) Evans told
hi m he did not drink alcohol during the car ride when the nurder
occurred. (PCR Vol. I11, 394) Evans’ actions during the car ride
and after the shooting were indicative of Evans being in control
and maki ng the decisions. (PCR Vol. I, 394-95)

Evans suffers from sone degree of brain danage but it does
not result in any particular type of behavior. (PCR Vol. II1
396) It is Aprobably overshadowed by personality characteristics
and the effect of alcohol.® (PCR Vol. I11, 396)

Al t hough Evans had a closed-head injury at age three, Ahere
are mllions of people out there that in their lives have had
cl osed-head injuries.@ (PCR Vol. 111, 397) It was difficult to
know t he effect Evans: cl osed-head injury had on him as he was
so young. (PCR Vol. 111, 398) Evans did not suffer fromextrene
mental or enotional disturbance at the tinme of this murder. (PCR
Vol . I'll, 398-99) He was Ain control of the goings on in that car
before, during, and after the actual hom cide.@ (PCR Vol. 111,
399) His actions were very controlled and he understood the
crimnality of his conduct. (PCR Vol. 111, 399)

Evans told Dr. McClaren that he was glad to be out of jail

and had Ano beef with the victim and had been partying since he
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was out of jail.@§ (PCR Vol. IIll, 402)

Evans told himthat he was handing the gun to the people in
t he back of the car in order to prevent police fromseeing it,
if they had gotten pulled over. (PCR Vol. 111, 405) Later on
when Dr. MCl aren questioned him further, Evans said, Al just
don:t really remenber.@ (PCR Vol. 111, 406)

Evans starting drinking the night he got released fromjail.
(PCR Vol. 111, 409) The followng day he called a friend and
told himhe had been rel eased. Angel also called him (PCR Vol
11, 410) Evans drank at least a liter of alcohol the rest of
that day. He was definitely intoxicated, Afor sure.@ (PCR Vol.
11, 411-12) After the nmurder, when questioned by police, he
told them he was in control because of Asurvival instincts.@ He
Atol d them what they wanted to hear.@ (PCR Vol. I11, 412)

The day before Angel:s nmurder, she had cone to Evans: house
and fixed his hair. She had been dropped off so it was only the
two of them (PCR Vol. 1III, 413) He said, Al didnst have no
desire to kill her at all.@ (PCR Vol. 111, 414)

Evans testified that the day wi tness Edward Rogers clains he
threatened to kill Angel (on the phone in jail) he was really
telling his nmother he was angry at his baby:s nother and Al:m

going to break her God damm neck when | get out of here. | was
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hot at her and her family.@ (PCR Vol. IIl, 415-16)

Evans earned a living by robbing drug dealers. (PCR Vol.
11, 416) Owning to the dangerousness of his profession, he
carried a gun, Aall the tinme.@ (PCR Vol. 111, 416) The day of the
murder, he was carrying his gun Ain his waist.@ Sammy al so had a
gun on the front seat. (PCR Vol. 111, 417) Since Samry was a
honosexual , Avi ol ence wasn:t his lifestyle. Lying and doi ng dope
was his lifestyle.@ (PCR Vol. 111, 418)

Li no (Odenat) had been hol di ng Evans: gun for him Evans was
trying to get his life on the right track but Athere are too many
dudes trying to knock ne off.@ When Lino handed himthe gun in

the car, he said, Al-mready now, let:s roll.@ This was neant as a

sl ang statenment, nmeaning Al:mready to roll. Let=s roll. Let=s pull
up. You know, I:=:mready now. I:m set. |I=mstrapped. |:=mprotected.(
(PCR Vol. 111, 419-20)

Evans directed the occupants of the car not to stop at a
| ocal 7/11 shop because the police are prone to frequent those
stores. Sammy did not have a |license and Evans was carrying a
gun. Erica and Sammy were Ahigh.@ (PCR Vol. 111, 420-21) Had he
been caught carrying a weapon, he would have been sent Astraight

to the joint, quick.§ (PCR Vol. II1l, 421)

°Evans clainmed Tami ko Wllians, the nother of two of his
children, had taken his young daughters from his own nother, was
Asmoki ng dope agai nf and HRS was going to take custody. (R415).
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Evans did not recall punching the windshield of the car. He
does not believe in intimdating people. He gets Astraight to the
point.@ (PCR Vol. 111, 421-22) He was angry at the occupants in
the car, nostly Sanmmy and Erica. The only ones he cared for were
Lino and Angel. (PCR Vol. 111, 422) He renmenbered the wonen
| aughing at himand it angered him (PCR Vol. 111, 424) A though
Angel and he had been discussing Athe situation with my brother
and her@ she Anever did nothing to nme. That was ny hard deal
That was ny partner.§ (PCR Vol. I, 424)

Dr. Henry Dee, a clinical neuropsychol ogi st, eval uated Evans
and prepared a report. (PCR Vol. 111, 427, 430) He believes it
is inportant not sinply to rely on the defendant’s nenory or
rendition of the facts as he recalls them (PCR Vol. 111, 431)

Dr. Dee reviewed the nedical records related to Evans: head
trauma at age three, Aa serious event.§ (PCR Vol. 111, 432, 433)
Evans: aggressi ve behavior at school could be related to his head
trauma and the fact that he was conbative upon waking in the
hospital. (PCR Vol. 1111, 433-434) During the next few years,
Evans m sbehaved, Awas aggressive, defiant, under controlled and
showed a lack of inhibition in his behavior.f@ (PCR Vol. 111, 434)
He was placed in enotionally handi capped classes and speci al
| earning disability classes. (PCR Vol. 111, 434-35) He had

| anguage and speech probl ens and problens with inmpul se control
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(PCR Vol. 111, 435, 436) He was disruptive and aggressive. H s

problems were indicative of patients wth Afrontal-Iobe
injuries.@ PCR Vol. Il1, 437)

During one incident, Evans injured his hand by punching a

wi ndow. He sought treatment at the hospital.’(PCR Vol. |11, 438)

Evans did not believe hospital staff was attending to him

qui ckly enough. AHe showed a l|ack of control and excessive

enotionality and anger ...(@ He got so angry he left the hospital.
(PCR Vol . 111, 438-39) Medical records indicated he was drunk at
the time. (PCR Vol. 111, 439) Dr. Dee said, APeople with brain

damage are known to be nore sensitive to intoxicants than people
not brain damaged.@ (PCR Vol. 111, 440)

Dr. Dee is Asurefl that Evans is brain damaged. Al dont see
any evidence that that:=s di sappeared. In fact, the test results
woul d certainly be consistent with his having brain danage. (@ (PCR
Vol. 111, 440-41) Dr. Dee gave Evans the Wechsler Adult
Intelligence Scale test to determne his 1Q (PCR Vol. 111, 441)
Evans full scale I1Q was in the average range but there was an
ei ghteen point difference between the verbal |1Q score and

performance 1Q A a very large difference. @ (PCR Vol. 111, 442)

'This was a separate incident fromthe punching of the car
wi ndshi el d before Angel’s nurder.

8 Approxi mately 6 2% of the popul ati on woul d have this kind
of point difference. (R470).
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He is not retarded but of Aaverage intelligence.@ (PCR Vol. 111,
442-43) He scored 93 on his verbal 1Q and 107 on his nonverbal
lQ This is a pattern that is seen in people with |earning
disabilities. The scores should be equal. (PCR Vol. 111, 443)

The discrepancy in the score was present back in the first

grade. (PCR Vol. 11, 444) H's general overall nenory
functioning was conparable to his general i ntellectual
functioning. (PCR Vol. 111, 445) His verbal nmenory was 84 and
his non-verbal score was 106. (PCR Vol. 1I1l, 446) H's

performance on the Facial Recognition Test was normal as well as
his scores on the Wsconsin Card Sorting Test, Categories Test,
and Judgnment of Line Oientation Test. (PCR Vol. 111, 446) The
score on the Booklet Categories Test indicated brain damage
(PCR Vol. Ill, 446-47) After reviewing school and nedical
records, interviews of people who w tnesses the crine, and
adm ni stering tests, Dr. Dee's opinion was that Evans suffers
from brain damage. (PCR Vol. 111, 450) Evans’ behavior was
i ndi cative of an inpulsive act, rather than preneditation.

In Dr. Dee’ s opinion, because Evans was al one with Ange
during the days preceding her nmurder and did not kill her, the
fact that he shot her in a car with three witnesses showed he
was under the extreme influence of nental or enotional

di sturbance. (PCR Vol. 111, 452-3) It further showed his
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capacity to appreciate the crimnality of his conduct was
impaired. (PCR Vol. 111, 454)

Dr. Dee said it is not Apossible to identify the presence or
absence of frontal | obe synmptons from a person:s behavi or before
or after an inpulsive act.® (PCR Vol. 111, 457) Evans’ subsequent
actions after the shooting were not a valid criteria for
deternmining his state of mind at the instant he fired the fatal
shot. (PCR Vol. 111, 457-58) Evans: al cohol use and brain danmage
interacted that night and affected parts of his brain. He felt
i nst ant aneous rage and Aclicked.® (PCR Vol. I11, 461)

Evans’ behaviors are indicative of antisocial personality
di sorder. (PCR Vol. I11, 463) Dr. Dee did not disagree with Dr
McCl aren:s or Dr. Carpenter=s opinions. (PCR Vol. IIIl, 464) He
does not recognize the DSMIV-TR’ as authoritative. (PCR Vol
11, 464) The finding of a score difference between the verbal
and non-verbal 1Q@s was indicative Aof a greater inpairnent of
the left-henm sphere functioning than the right-hem sphere
functioning.@ (PCR Vol. 111, 464-65) Evans does not suffer froma
Acer ebral progressive disease.i (PCR Vol. 111, 468)

Al t hough Evans did not tell Dr. Dee the shooting was an

*Ameri can Psychiatric Associ ati on: Di agnostic and
Statistical Manual of Mental Disorders, Fourth Edition, Text

Revi si on. Washington, DC, Anerican Psychiatric Association,
2000.
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accident, Alt seens he shot her w thout question, and he was very
angry at the time.@ (PCR Vol. 111, 473-74) H s diagnoses of Evans
is consistent with Dr. MCl aren:s and Dr. Carpenter:zs. (PCR Vol.

111, 477)
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SUMVARY OF ARGUMENT

Claim |I: Trial counsel did not render ineffective
assi stance of counsel at the guilt phase by failing to raise a
di m ni shed-capacity defense. This defense is not recognized in
Florida as an affirmative defense. Even if it were, the facts
do not support a nental -state defense. Evans was cogni zant of
what he was doing, was in control of his actions, and
intentionally shot Angel Johnson in the head because he thought
she was [laughing at him Evans does not conme wthin the
“exceptions” to the rule that dinm nished capacity is not an
affirmati ve defense. Evans was not experiencing an epileptic
sei zure or black-out at the time he nurdered Angel Johnson.
Evans testified at trial that the shooting was an accident; a
def ense i nconsistent with dimnished capacity. The trial court
findings are supported by conpetent, substantial evidence.

Claimll: Trial counsel was not ineffective at the penalty
phase. At the tine of this trial, co-counsel was not appointed
in Brevard County. The rules on which Evans relies were enacted
subsequent to this trial. The trial judge findings that counse
was not ineffective, nor did he require co-counsel, are
supported by the record.

Trial counsel was not ineffective for failing to present

mental health evidence. The evidence presented at the
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evidentiary hearing contradicted that which was presented at the
penalty phase. Trial counsel’s strategy was to show Evans in a
positive light. The testinony at the evidentiary showed Evans
in a very negative light and established anti-social personality
di sorder. The fact that Evans robbed people for a 1iving,
considered hinmself a “Jack boy” and had a penchant for violence
woul d hardly have persuaded a jury to recomend life. The trial
judge findings on this issue are supported by conpetent,

substanti al evi dence.

Claimlll. Trial counsel was not ineffective for failing to
request a jury i nstruction on statutory mtigating
ci rcumst ances. There was no evidence to support the
i nstruction. Al t hough Evans now clainms excessive alcohol
consunption, he denied this in his testinmony at trial. The

trial court findings are supported by conpetent, substantial

evi dence.
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ARGUMENT
CLAI M |

TRIAL COUNSEL DI D NOT RENDER | NEFFECTI VE
ASSI STANCE OF COUNSEL AT THE GUI LT PHASE BY
FAILING TO RAISE A DI MN SHED CAPACITY
DEFENSE.

Evans clainms that counsel provided ineffective assistance
during the gqguilt phase of his trial for failing to discover
brain damage and for failing to raise a defense of dim nished
capacity rather than accident. The trial court first added the
following to the facts found by this Court:

The Court also adds to the above facts
addi ti onal evidence adduced at trial. Sammy
Hogan testified at trial that the Defendant
had earlier directed himnot to stop at a
Mobi |l station or a 7-11 station, as there
were too many police around. He further
testified that the victimand the Defendant
wer e arguing, and the Defendant reached out
and punched the w ndshield of Samry's car.
After the victim |aughed, the Defendant
pul l ed out a gun, turned around and ained it
at the victim and shot her point blank. He
t hen commandeered the car and threatened the
occupants, and ordered Samry to drive himto
Janes Davis's house. The Defendant told them
not to | eave while he spoke with M. Davis.
The Defendant then got back in the car and
had Sammy drive him down a little ways and
et him out. The Defendant then threatened
Sammy and Erica that if they told what
happened, he would harm them and their
fam lies. (Exhibit E, Trial transcript, pp.
228-258.)

Sammy Hogan's testinmony was in  sharp
contrast to the Defendant's trial testinony
- that it was an accident and not a nurder.
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(Exhibit E, Trial transcript, pp. 963-1000.)
The Defendant testified to the events
| eading up to the nurder. He stated he had
been drinking. His attorney asked him what
did he think his state of sobriety was when
he got in Samy's car, and he replied, "I
was - | nmean | was focused on everything I
was doing." Describing the incident, he
stated that he started to hand the gun into
t he backseat. His attorney asked himif he
was drunk, and he said "I was drunk, yes."
However, his attorney then asked him
"everybody was high and you were drunk?" The
Def endant replied, "Not drunk but just, you
know, slightly intoxicated. You know, I

wasn't." Hi s attorney then asked himif he
had a cl ear recollection of what happened at
the tinme, to which he relied, "Yes, | do."

(Exhibit E, Trial transcript, pp. 987-988.)
He testified that when he was trying to hand
the gun into the backseat it accidentally
went off. Although in his original statenent
to the police the Defendant denied having
anything to do with the nmurder, he agreed he
eventually told the police that it was an
accident. H's attorney asked himif that was
what he was telling the jury now, and he
agreed - his version of events was that it
was an acci dent. ( Exhi bi t E, Tri al
transcript, pp. 996-997, 1022.) On cross-
exam nation, he was asked, "and you knew
what was going on and you were perfectly
awar e of everything and you were functioning
fine," to which he replied, "Oh vyes."
(Exhibit E, Trial transcript, pp. 1000)

(PCR Vol. VI, 829-830). The trial court then recognized the
controlling authority of Strickland (PCR Vol. VI, 830-832).

Regardi ng the di m ni shed capacity defense, the trial court
f ound:

In his second claim the Defendant all eges
he was denied the effective assistance of
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counsel at the guilt/innocence phase of
trial because his attorney was ineffective
in failing to investigate, prepare and
present the defense of dimnished capacity.
He claims that trial counsel should have
investigated the Defendant's past nedical
history. In particular, the defense focuses
on a car accident that happened when the
Def endant was three years old. He was struck
by a car and knocked approximately six to
eight feet. He was diagnosed as having a
cl osed head injury, probable concussion of
the brain. He remained in the hospital a few
days and was released with no further care
or follow wup recomended. ( Exhi bi t I,
Medi cal records from Brevard Hospital.)
According to the Defendant, this head injury
af fected hi mthroughout his school years and
caused nunerous incidents of disruptive (and
vi ol ent) behavi or. The Def endant al so
injured his hand by punching a w ndow and
when he went to the energency room he
becane conbative and left. (Exhibit J,
Medi cal records from Hol mes Regi onal Medica

Center.) The Def endant descri bes hi s
inability to control his anger as "clicking"
and clainms that these "clicking" episodes
show he has dim nished capacity. He clains
his attorney was ineffective for failing to
investigate his dimnished capacity and
failing to present this testinony at the
guil t/innocence phase of the trial

The Defendant clains that this head injury
at age three adversely affected him his
whole |life. He presented the testinony of
Dr . Richard Carpenter, who stated the
Def endant had an inpul se disorder and rage
reacti on krought about by the closed head
injury. (Exhibit G Evidentiary transcript,
p. 265.) He stated the consensus was that
t he Defendant had a cl osed-head injury and
t hat excessive anounts of alcohol could
exacerbate this probl em (Exhi bi t G
Evi denti ary transcri pt, p. 267.) Dr .
Car pent er also testified that he had
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reviewed the nedical records from the
chil dhood accident, and that the records
showed no fractures, subluxations or other
significant abnormalities. Skull, cervica

spi ne, pelvic and chest x-rays were taken

and all were normal. (Exhibit G Evidentiary
transcript, pp. 298-299; Exhibit 1, Medical
records.) Dr. Carpenter further testified
t hat when he prepared his report, he was
unaware of the trial testinmony of the
Def endant t hat al though he had been
drinking, he was focused on everything he
was doi ng. ( Exhi bi t G Evi denti ary
transcript, pp. 305-308.)

Dr. Dee testified for the defense. He
reviewed the nmedical and school records. He
opined that the Defendant "had a brain
injury with probably sonme specific areas of
damage and sone diffuse danmage that |eft him
with speech and | anguage problens and al so
problenms with inpulse control. And we're not
talking here about a boy who 1is just
di sruptive. He's extrenely disruptive. He's
extremnely aggressive. " ( Exhi bi t H

Evidentiary transcript Decenber 16, 2004,

pp. 112-113.) ©Dr. Dee opined that the
Def endant had brain damage. He based his
assessnent in part on the difference in the
Defendant's verbal 1Q and performance 1Q

(Exhibit H, Evidentiary transcript Decenber
16, 2004, pp. 117-127.) Dr. Dee felt that

his frontal -1obe syndrome or the Kkinds of

behavi or discontrol the Defendant had shown
meant that the Defendant was under the
i nfluence of extreme nental or enotional

di sturbance when the crine was commtted.

(Exhibit H, Evidentiary transcript Decenber
16, 2004, p. 129.) He further opined that

t he Defendant's capacity to appreciate the
crimnality of his conduct or to conformhis
conduct to the requirenents of the |aw was
substantially inpaired at the time of the
crime. Exhibit H, Evidentiary transcript
Decenber 16, 2004, pp. 130-131.
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Dr . Harry MClaren testified that the
Def endant probably had a brain injury of
sone type. However, he noted that the
Def endant has been in control of hinmself on
death row. If he had a bad inpulse contro

di sorder, he would have poor behavior in
prison - and he has not had such behavior in
prison. Dr. MCl aren testified this led him
to believe that a lot of the reason for the
Def endant's expl osive behavior may be nore
related to al cohol intoxication rather than
the effects of any neurol ogic inpairnment he
m ght have. (Exhi bi t H, Evi denti ary
transcri pt Decenber 16, 2004, pp. 23-25.) He
al so noted the difference in the verbal 1Q
and performance 1Q but stated that while
that difference is seen in brain danmaged
individuals, it mght also be caused by
other factors. (Exhibit H, Evi denti ary
transcri pt Decenber 16, 2004, pp. 23-24.) In
an aside, he opined that it would be a hard
choice at trial, if the material had been
avail able to present brain dysfunction as a
mtigator, subject to having it rebutted by
the Defendant's aggressive acts and | ong
hi story of violence. (Exhibit H, Evidentiary
transcri pt Decenber 16, 2004, p. 45.) Dr.

McCl aren's opinion was that the Defendant
was under control at the time of the
shooting and that his actions after the
murder show he was in control and not
i npai red. (Exhibit H Evidentiary transcript
Decenber 16, 2004, pp. 69-71.) He stated
that he believed the Defendant probably
suffers from a degree of brain damage, but
he could not say that damage resulted in any
particular behavior "in isolation." He
stated that, "In conbination wth other
factors | tal ked about, naybe bei ng brought
up in a toxic environnent, devel oping
antisocial personality style, being involved
in the drug trade, having to do what you've
got to do to make it in that business, the
use of alcohol, so it may be a factor. But
it's probably overshadowed by personality
characteristics and the effect of al cohol

48



in my opinion." (Exhibit H, Evidentiary
transcri pt Decenber 16, 2004, pp. 71-72.) He
found it hard to say what effect the
concussion had on the Defendant since it
happened so young, and that the brain injury
may have nothing to do with his behavior
(Exhibit H, Evidentiary transcript Decenber
16, 2004, pp. 74.) His opinion was that at
the time of the incident the Defendant did
not suffer from an extrenme nental or
enotional disturbance, and that he was able
to conform his behavior to the requirenents
of law. He based his opinion on the events
of the evening, before and after the nurder.
(Exhibit H, Evidentiary transcript Decenber
16, 2004, pp. 74-75.)

The opinions of the defense nental health
experts are in sharp contrast to the
Defendant's own testinmony of his nental
heal th. The Defendant had stated in his pre-
sentence investigation report that hi s

ment al heal t h was perfect. At t he
evidentiary hearing, his attorney testified
that he tells his clients, "if you tell ne
sonething, |I'm going to believe it. . . |

didn't have any reason in the world to think
there was anything wong with Wdell Evans’
mnd in the sense it would be a mtigating
factor of any kind, and certainly not a
defense in the guilt or innocence phase of
t he trial."” (Exhi bi t F, Evi denti ary
transcri pt, p. 87.) Attorney Studstill
admtted that the Defendant had tal ked about
drinking, but the Defendant also said that
he knew what he was doing at the tine.
(Exhibit F, Evidentiary transcript, p. 89.)
His attorney testified that the Defendant
was conpetent, there was nothing to indicate
he was out of touch wth reality. The
Def endant had enphasi zed to hi mthat he knew
what happened and that it was an accident.
(Exhibit F, Evidentiary transcript, pp. 106-
108.)

The Court finds more credence in the
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( PCR Vol .

testimony of Dr. MClaren than in the
testinony of the defense doctors presented.
Al t hough all the doctors agree that he had
sone type of brain injury, the Court finds
t he defense has not established a sufficient
"I'i nk" between the Defendant's behavi or and
his actions the night of the nmurder, such
that it could be considered a mtigator.

The Court finds M. Studstill did not
perform deficiently by failing to discover
this "mtigating” evidence. The Defendant
told his attorney that he was functioning
fine and aware of all the events on that
night. The Defendant's famly did not give
t he defense attorney any information on any
possi bl e brain damge. Counsel cannot be
deenmed ineffective. "Just as counsel wll
not be considered ineffective for honoring
his client's w shes, he cannot be deened
ineffective for relying on his client's
statenents when he had no reason to doubt
his client's veracity." Fotopoulos v. State,
838 So. 2d 1122 (Fla. 2002). The Court also
finds that a claim of dimnished capacity
would be inconsistent wth the defense
presented at trial, that there was no nurder
and it was an accident. This "accidental"”
strategy was forced wupon the defense
attorney by the Defendant. Counsel cannot be
faulted for failing to investigate and to
pr esent evidence when his «client has
insisted on a certain course of action - in
this case, that it was an acci dent.

VI, 834-839).

The court conti nued:

School records

The Defendant presented testinmony of his
prior teachers, based on his prem se that
his head injury caused his m sbehavior at
school, and that his attorney should have
investigated his school performance. Ms.
Bar bar a McFadden testified t hat t he
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Def endant was in her class because he was
enotional | y handi capped. She stated that he
never had any kind of positive interaction

with the other students, "It just seened
like we were just waiting for the other shoe
to drop all the tinme." (Exhi bit F,

Evidentiary transcript, pp. 12-13.) She
recal l ed an incident when the Defendant |eft
the class and she followed himto talk to
him - He told her that "you need to get
back. I don't want to hurt you." (Exhibit F
Evidentiary transcript, pp. 13-14.) She
noted that "little things just seenmed to set
him off where at any nonment you thought
there was going to be an explosion all the
time." (Exhibit F, Evidentiaiy transcript,
p. 16.)

Ms. Margaret O Shaughnessy, a special needs
counselor, testified that she felt the
Def endant "had such a violent short
trigger... | felt with all of ny heart that
he was capable of very great violence."
(Exhibit F, Evidentiary transcript, p. 33.)
She recalled an incident when the Defendant
was angry at a femal e student and he pushed
her. (Exhibit F, Evidentiary transcript, p.
32.) The Defendant had also attacked a
teacher, Goria Allen. The teacher had
turned him in for something and he went
after her and pushed her. He also told the
teacher that "he would get her." (Exhibit F

Evidentiary transcript, pp. 35, 40.)

The present defense evidence concerning the
Def endant's poor performance in school is in
stark contrast to the evidence presented at
the sentencing hearing. At sentencing, the
Def endant testified that he mde A's, B's
and Cs in the early parts of his school
years. (Exhibit O Penalty phase transcript,
p. 178.) Hi s not her, Lillian Evans,
testified that he went to school, and "he
was very good in school." She agreed that he
did well in school. (Exhibit O Penalty
phase transcript, p. 116.) She admtted that
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he dropped out of school in the tenth grade,
but said she didn't know why. (Exhibit O
Penal ty phase transcript, p. 122.)

The Defendant's attorney was not ineffective
for failing to investigate and present the
school records. The Defendant and his
witnesses testified at sentencing that he
was a good student. The school records would
have shown that the Defendant had | earning
disabilities. They also would have shown
t hat the Defendant had been violent,
di sruptive and unruly throughout his school
career. The Court finds it was reasonable to
attempt to portray the Defendant in a
positive manner, not in a negative |ight.
The Court finds no prejudice, as it cannot
be said that the results of the proceeding
woul d have been different if this evidence
had been introduced. As his attorney stated
at the evidentiary hearing, he wouldn't want
to present the prior violence to the jury,
"Because all you're going to do is have 12
people on the jury all ready to pull the
switch telling them how nean your man is and
then tell them not to." He was hesitant to
present this prior violence to the judge at
sentenci ng, and he knew that his client had
stated that his nental health was perfect.
(Exhibit F, Post Conviction transcript, pp.
137-141.)

The Court recognizes that a strategic
deci sion is not reasonable when an attorney
fails to investigate his options and nake a
reasonabl e choi ce. However, Att or ney
Studstill knew his options were to either
present the Defendant as a good person who
deserved to live, or to open the door to al
the prior acts of violence the Defendant had
commtted. The Court finds the strategy to
present the Defendant in a good light did
not fall below the standard of reasonable
representation, and did not prejudice the
Def endant .
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The Court finds the failure to present a
def ense of di m nished capacity does not show
that the attorney's conduct fell below the
reasonabl eness st andar d, nor has t he
Def endant shown prej udi ce. Di m ni shed
capacity is not available as a defense to
negate specific intent. Chestnut v. State,

538 So. 2d 820 (Fla. 1989). "Evidence of an
abnormal nental condition not constituting
legal insanity is inadmssible to negate
specific intent." Hodges v. State, 885 So.

2d 338, 352 (Fla. 2003). The Court finds
that the cases relied upon by the defense
are not factually simlar to the case at
bar. The defense cites Bunney v. State, 603
So. 2d 1270 (Fla. 1992), as authority that
trial counsel could have used di m nished
capacity as a viable defense. However, the
Def endant's nental clainms herein do not fit

any of the categories Bunney set forth as
adm ssible affirmative defenses. Id. at
1273. These conditions include intoxication
(no longer recognized as an affirmative
def ense), epilepsy, infancy or senility. Id.

None of those exceptions apply herein.

Simlarly, in Wse v. State, 580 So. 2d 329

330 (Fla. 1st DCA 1991), the Defendant
cl ai med he had a sudden | oss of
consci ousness, conparable to a defendant in
a vehicular homcide case claimng as a
defense that a stroke, seizure or heart
attack caused unconsciousness prior to a
f at al accident. There was no |ack of
consciousness in this case - instead the
Def endant stated all through trial that he
was aware of his surroundi ng circumnmstances
and that it was an accident.

Attorney Studstill was not deficient for
failing to present a dimnished capacity
def ense, as this was not a viable defense.
Therefore, no prejudice has been shown by
the failure to present such a defense.

(PCR Vol. VI, 839-841). These findings are supported by
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conpetent, substantial evidence. In fact, the trial judge
attached each section of testinony to his order. M. Studstil

testified that the theory of defense was that the shooting was

an accident. (PCR Vol. 1, 101). Evans insisted the shooting was
an accident. (PCR Vol. |, 83). He told the police it was an
accident. (PCR Vol. 1, 99). He told the jury it was an
accident. (PCR Vol. I, 100). Evans clearly recounted the events
of the incident to counsel and to the jury. (PCR Vol. |, 100).

He said that he had been drinking but clearly remenbered the
circunstances. (PCR Vol. 1, 101). Counsel mde a strategic
decision to focus on the inconsistencies in eye-wtness
testimny. (PCR Vol. I, 101). Lino Odenat:=s testinony supported
the theory the shooting was an accident. (PCR Vol. 1|, 101)
There was no evidence Evans did not know exactly what he was
doing, and this strategy was reasonable. M. Studstill had no
reason to question Evans:s version of events or believe Evans was
out of touch with reality when the shooting occurred. (PCR Vol
|, 106). Evans never recounted any situation in which he had a
bl ack out or epileptic seizure or |ost consciousness. (PCR Vol
|, 107). In fact, Evans told M. Studstill that he knew
exactly what he did and that it was an accident. (PCR Vol. |
107) .

Evans testified at the evidentiary hearing that he knew
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there was a round in the chamber of his gun when they got in the
car. (PCR VOL. 11, 419). Evans does not believe in

intimdating people; he believes in Agetting straight to the

point.@ (PCR VOL. Ill, 422). Evans was Apissed off@ about the
people in the car. (PCR VOL. IIl, 422). The wonen | aughi ng at
hi m angered him further. (PCR VOL. 111, 424). Evans continues
to maintain the shooting was an accident (PCR VOL. 111, 364,
472). Evans wote Oren a |letter about shooting Angel. He told
Oren Athe gun just went off.@ (PCR Vol. |1, 222).

Second, even if Evans could establish dimnished capacity at
the time of the offense, dimnished capacity defenses are not
recogni zed as an affirmative defense in Florida; therefore,
counsel cannot be ineffective. In Hodges v. State, 885 So. 2d
338 (Fla. 2003), this Qourt addressed a simlar situation and
found that there was no nexus between the school/nmedical records
and the clai m Hodges was suffering from brain damage or nenta
heal th probl ens. Hodges: mlitary records showed he was
di scharged due to Adefective attitudef and inability to adjust to
a disciplined environnent. Id. at 349. This Court also noted
t hat :

On a related topic, we decline to address Hodges'

contention that guilt and penalty phase counsel were

ineffective for failing to present evidence show ng

t hat Hodges' nental capacity prevented himfrom acting
in a manner t hat is cold, cal cul at ed, and
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premedi t at ed. This Court has held on nunerous
occasions that evidence of an abnornmal ment al
condition not constituting | egal insanity is
inadm ssible to negate specific intent. See, e.g.,
Spencer v. State, 842 So. 2d 52, 63 (Fla. 2003)
(hol ding that evidence of Evans’ disassociative state
woul d not have been adm ssible during the gquilt
phase); Bunney v. State, 603 So. 2d 1270, 1273
(Fla.1992) (reiterating that conmm ssion of a crime
during an epileptic seizure constitutes an exception
to the broad prohibition against dinnished capacity
defenses); Chestnut v. State, 538 So. 2d 820, 821
(Fla.1989) (rejecting the argunent that the Evans did
not have the requisite nental state for preneditated
murder as a result of extrenely low intelligence, a
sei zure disorder, dimnished cognitive skills, and a
passi ve and dependent personality).

ld. at 352, n. 8  Evans relied on Bunney v. State, 603 So. 2d
1270 (Fla. 1992), the exception to the rule that di m nished
capacity defenses are not viable. In Bunney, the Florida

Suprene Court noted that not all nmental affirmative defenses

were inadm ssible per Chestnut v. State, 538 So.2d 820 (Fla.
1989). However, this Court specifically delineated several
exceptions to the Chestnut rule, such as voluntary intoxication
(no longer an affirmative defense), epilepsy, infancy, or
senility.

Evans also relied on Wse v. State, 580 So. 2d 329 (Fla. 1%
DCA 1991), a case which is inapposite. In Wse, the defendant
was struck in the head, |ost consciousness, and was standing

over a corpse when he regained consciousness. The court
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observed that W se:s situation:

[i]nvol ves a physical defect or condition which has as
a potential result, |loss of consciousness. This is a
situation wholly distinguishable fromone involving a
di m ni shed capacity defense. A dimnished capacity
def ense concerns the defendant’s ability to understand
the wongfulness of his acts. The instant case
presents a question of the defendant’s consci ousness
of his acts thenselves, not of his understanding of
their wongful nature. Wse did not seek to prove the
exi stence of any nental illness or psychiatric
condition, but instead that a physical condition nay
have caused himto bl ackout at the tinme of the assault
in question. Chestnut itself notes that one of the
primary cases the court relied upon, Bethea v. U S.
365 A.2d 64 (D.C. App.1976), distinguishes between
"partial or relative insanity" (i.e. dimnished
capacity) and "conditions such as intoxication
nmedi cati on, epilepsy, infancy or senility" which are
"in varying degrees, susceptible to quantification or
obj ective denobnstration, and to |ay understanding.”
ld. at 823.

Here Wse's proffered defense does not involve nenta
illness, but a purely physical condition which affects
hi s consci ousness, not his nental state. As such it is
conparable to a defendant in a vehicular hom ci de case
asserting as a defense that a stroke, seizure or heart
attack rendered him unconscious prior to the fatal
acci dent.
Wse v. State. 580 So. 2d 329, 330 (Fla. 1° DCA 1991). See
al so, Jones v. State, 845 So. 2d 55, 70, n. 29 (Fla. 2003).

Counsel was not deficient for presenting the reasonable
def ense of accident B a defense which Evans insisted was the true
sequence of events. Further, dimnished capacity is not a viable
def ense. Even if it were, the defense is inconsistent with

Evans: testinony at both the trial and notion to suppress that he
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was perfectly aware of what he was doing and that the gun
accidentally went off. Counsel "s strategy of presenting an
“accident” defense was reasonabl e.

A strategic or tactical decision is not a valid basis for an
ineffective claim unless a defendant is able to show that no
conpetent trial counsel would have utilized the tactics enpl oyed
by trial counsel. See White v. State, 729 So. 2d 909, 912 (Fla.
1999) (citing Provenzano v. Singletary, 148 F.3d 1327, 1332
(11th Cir. 1998)). Strategic choices are Avirtually
unchal | engeabl e.™ Strickland v. Washington, 466 U S. 688, 690
(1984). See also Occhicone v. State, 768 So. 2d 1037, 1048 (Fl a
2000); Spencer v. State, 842 So. 2d 52, 61-62 (Fla. 2003). In
Strickland, the Court stated:

A fair assessnent of attorney performance requires
that every effort be made to elimnate the distorting
effects of hindsight, to reconstruct the circunstances
of counsel's chal l enged conduct, and to evaluate the
conduct from counsel's perspective at the tine.
Because of the difficulties inherent in making the
eval uation, a court must indulge a strong presunption
that counsel's conduct falls within the wi de range of
reasonabl e professional assistance; that is, the Evans
must overcone the presunption that, under the
ci rcunst ances, the challenged action "m ght be
consi dered sound trial strategy.

Furthernmore, as previously argued, Evans cannot establish
prejudi ce under Strickland because di m ni shed capacity is not a

vi abl e def ense.
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CLAI M 1|

TRI AL COUNSEL DI D NOT RENDER | NEFFECTI VE ASSI STANCE
AT THE PENALTY PHASE

Evans clainms trial counsel was ineffective at the penalty

phase for the foll owi ng reasons:

(A) Failure to request co-counsel for the penalty phase;

(B) Failure to investigate and present nental health
evi dence;

(O Failure to present evidence of brain danage in support

of the statutory mtigation of extrenme enotional
di st ur bance; and

(D) Failure to investigate and present evidence Evans was
unabl e to appreciate the crimnality of his conduct or
was substantially inpaired.

Penalty Phase testinony: Trial counsel presented the

testimony of five witnesses! at the penalty phase as foll ows:
Ms. Evans was disabled. (T Vol. XVlI, 2275) Evans: father
di ed when Evans was three years old. (T Vol. XVvlI, 2277) Evans
had one brother, Oren John. The Evans' lived with Evans
grandnot her until Evans was two years old. (T Vol. XVI, 2277-78)
When Evans was nine years old, Ms. Evans noved out and Evans
lived with his grandnother. (T Vol. XVI, 2278) Ms. Evans had
become a crack addict. Her behavior affected the children and
troubled them a |ot. Evans began getting in a lot of trouble
because she was not there for him however, he was a great

inspiration in her stopping drugs. Evans prayed for her and

Lilly Evans, nother; Patty Wal ker, cousin; Mnnie Jarrett,
cousin; Sandra Evans, aunt; and Linda Key, famly friend.
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stuck by her no matter what. (T Vol. XVlI, 2281) Evans was a
normal child, obedient and interested in nmusic, witing and art.

He was very good in school and did well. (T Vol. XVlI, 2279)
When Evans was 16 years old, he had a child which was given to
foster parents. (T Vol. XVI, 2281-82) Evans found the child,
whi ch was a drug baby. Ms. Evans raised the child, who was 11
at the tinme of trial. (T Vol. XVlI, 2282) Evans |loved children
and loves his child, Crystal, who was in counseling because of
t he nmurder charges Evans was facing. (T Vol. XVvlI, 2283)

Evans made good grades in school until he was a teenager in
junior high Alike a |lot of teenagers.{ Evans was in 4-H and
performed in talent shows because he liked nmusic. (T Vol. XVi,
2284) He played football. His friends would always be at the
house practicing songs and dancing. (T Vol. XVlI, 2286) Evans
conmpl eted 10'" grade then dropped out |ike Akids just drop out
sonetinmes.@ Ms. Evans felt he probably dropped out because of
her (T Vol. XVlI, 2285) During that time, Evans would work to
help with the kids. (T Vol. Xvl, 2286) He worked in
construction and | andscaping, but nostly liked |andscaping. (T
Vol . XVI, 2286) He woul d give nmoney to his nom He was a very
gi ving person and would even help other people. (T Vol. Xvi,
2287) He hel ped with his grandnot her when she had Al zheinmer’s

That was very stressful, but Evans |oved his grandnother and
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was raised by her. (T Vol. XVlI, 2292) Evans: ki ds al ways
received his attention and valuable tinme. They were very cl ose
to Evans. (T Vol. XVl, 2287) Evans has five children. (T Vol.
XVI, 2288) He would al ways gather the children together and was
good with the children. (T Vol. XVl, 2289) Evans even counsel ed
some of the neighborhood children. (T Vol. XVlI, 2290)

VWhen Evans was not in prison, he lived with Ms. Evans.
Evans was never deprived of anything: he had a home to live in
and food to eat. (T Vol. XVI, 2284) Although he was deprived of
Ms. Evans: care and confort during several years, he had his
grandnot her and aunt. (T Vol. XVI, 2285, 2307, 2328) He was
al ways a respectful child. (T Vol. XVI, 2292) He has a |ot of
love in his heart, is a good friend, and shows a |ot of
synpathy. He has a very soft heart and even cries over novies
on TV. (T Vol. XVvl, 2292) Ms. Evans bl anmed herself for Asone of
what is going wong in his life.@ (T Vol. XVvl, 2292)

Ms. Jarrett knew Evans and Ms. Evans all her life. (T Vol.
XVl , 2301) She would see Evans on a daily basis. (T Vol. Xvi,
2301) The grandnot her raised Evans as a Christian. Evans would
talk to Jarrett=s son and grandson about staying out of trouble
and off the street. (T Vol. XVI, 2302) He really helped them (T
Vol . XVI, 2304) Evans loves kids and tries to help everybody he

sees going the wong way so they donst get into trouble |ike he
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did. (T Vol. XVI, 2305) Evans had hard tinmes when he was a
little boy, but was obedient and respectful nevertheless. (T
Vol . XVI, 2302-2303) When his nother noved out, Evans lived wth
his grandnmother. (T Vol. XVI, 2303)

As a famly friend, Linda Key knew Evans since the age of
three. (T Vol. XV, 2309) Evans was Ajust |like any other child.@
He got into no nore trouble than any other kid. (T Vol. Xvi,
2310) Evans had a loving fam |y which supported himenotionally
and financially. (T Vol. XVlI, 2314) Wen Evans was ol der and
had his own child, he was a good father. (T Vol. XVlI, 2310) He
woul d always try to steer children the right way. He took a | ot
of time with his children. (T Vol. XVvlI, 2311) Evans was a good
person around the kids and always tried to encourage Key:s boys

to do the right thing. (T Vol. XV, 2313)

Having known Evans for 12 or 13 years, Patty Wlker
described him as Aa good person. He:s gentle, sweet, kind
| ovi ng. He:s a famly person.( (T Vol. XVvl, 2317) Evans had
hel ped Wal ker in her time of need. He |l ent her noney to pay
rent. He paid $200 on her wedding gown. He paid for her sonto
go to a football gane. He paid $85.00 for her son to play
football. (T Vol. XVlI, 2317-2318) Evans worked in construction
(T Vol. XvI, 2318) Evans was good with his kids. He |oves them

talks to them and wonit I|et them watch violent npvies or
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anything else. They go to the park and do other things. (T Vol.
XVI, 2319) Evans spends tinme with his children, reading to them
or wat ching cartoons. He feeds and bathes them taking care of
every need. Wil ker descri bed Evans as Aa really good person. He
really is. He:s done good a lot. Hes real famly oriented. He
loves his famly a lot.@ (T Vol. XVvlI, 2320)

The defensess |ast w tness, Sandra Evans, |ived with Evans
and his nother in Melbourne fromthe tinme Evans was about three
years old. (T Vol. XVI, 2324) The environment was very religious
because the grandnother was religious and taught them the Aright
way to go.(@ Evans was Aal ways a good kid.@ Ms. Evans was al ways
a good nother to Evans when she worked at Collins Avionics and a
nurses: aide. (T Vol. XVI, 2325)However, she left the famly hone
when Evans was about eleven years old. Ms. Evans had becone
addicted to crack cocai ne and becane slack in her care of the
children. Neither Evans nor his brother finished school because
they didnst have the proper school clothes. I n Sandra Evans:
opi ni on: AYou know, you get ready to go to school, everybody el se
got good clothes and you donst. Anyway your nother:s really not
t aki ng you down to get registered properly |ike youre supposed
to do.@ (T Vol. XVI, 2326)

Evans and his brother would hear from other kids that their

not her was on crack or had been seen wal king around with a
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bottle of O d English 800. Evans was picked on a |ot. Hi s
father was killed when Evans was two years ol d. He woul d get
into trouble, but nothing serious. (T Vol. XVlI, 2327) \Wen Ms.
Evans was taking drugs, it bothered Evans. He was al ways
talking to his nother. (T Vol. XVI, 2329)

Evans was an excellent father. He always got his kids
toget her and would tell them about his grandnother. They were
not allowed to watch violence on TV. (T Vol. XVI, 2329) The
children are very close to Evans. He woul d take them everywhere
and buy food and clothes. He nade sure the children knew about
the Bible and knew to stay out of trouble. (T Vol. XVI, 2332) He
would tell the children to stay in school because Evans di dn:t
finish school. He would tell the children to stay in school and
do good work because he didn:t have those opportunities. (T Vol.
XVI, 2332)

Evans testified on his own behalf at the penalty phase. He
spent a total of eight years in prison on three cases, one of
whi ch was a parole violation. (T Vol. XVI, 2339-2349) During his
time in prison, Evans only received one disciplinary report. (T
Vol. XVI, 2340) He renenbered Iliving wth his nother
grandnot her and aunt. He made Ass, B:s and Cs in the early years
of school. (T Vol. XVlI, 2341) When he was around 14-15 years

old, when his mther was on crack cocaine, Evans started
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ski ppi ng school a |ot. He got suspended for certain reasons,
just like every other kid. (T Vol. XVI, 2342, 2343) Wen Evansss
not her noved out, his brother stayed with the grandnmother. (T
Vol . XVI, 2342) Evans slept at his nother:s house, but he |lived
both with her and with his grandnother. (T Vol. XVI, 2343) It
upset Evans that his nother was on crack. She had al ways kept a
cl ean house, clothed the children, and fed them (T Vol. XVI,
2343) Ms. Evans was a good woman with a high-paying job as a
team | eader at Collins Rockwell. (T Vol. XVI, 2344)

Evans was 17 when his first child was born. (T Vol. Xvi,
2344) He was in prison and HRS had the baby. The day Evans was
rel eased from prison, he called HRS. (T Vol. XVI, 2345) After
paperwor k and bl ood tests, Evans gai ned custody of Crystal. He
and his nom had rai sed the child because Evans was so young. (T
Vol . XVI, 2347) Evans supported his five children both with
nmoney and with love. (T Vol. XVI, 2347) Because his children
had different nothers, Evans would call their nothers and nmake
sure they would all be together for birthdays and to go pl aces.
(T Vol. XVI, 2348) Evans counseled Ms. Jarrett:s children. One
of them was suspended from school, and Evans offered them a
dol |l ar for each good grade. (T Vol. XVI, 2349) \When Evans was
21-22, his grandnother becanme ill. They had a hospital setup at

t he house and had to feed her through tubes. He changed di apers
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and would help with the lifting. (T Vol. XVI, 2351) G andnother
becanme ill when Evans was in prison. Before he went to prison,
she was always telling himto be good. It affected Evans a lot
when she becane sick. When he went to the nursing honme to see
her, she couldnst talk. (T Vol. XVI, 2352) Evans took care of his
grandnother for a long time. He was working in construction and
| andscaping. (T Vol. XVI, 2353) When his grandnother died in
1994, Evans got a tattoo on his arm (T Vol. XVI, 2364) Evans
never graduated from hi gh school because he went to prison. (T
Vol . XVI, 2354) The first tinme he went to prison, Evans was 17
years old. He was released at age 18. (T Vol. XVI, 2355) Less
than a year later, he was returned to prison where he stayed two
years. (T Vol. XVI, 2356) Less than a year after he was rel eased
from custody, Evans was arrested on a violation and spent about
2 2to 3 years in prison. (T Vol. XVlI, 2357)

Evi dentiary Hearing testinony:

The testinony at the evidentiary hearing woul d have been
devastating. Evans’ brother, Oen, testified that Evans had a
very bad tenper and woul d sl ap people over such trivial issues
as whether M chael Jordan or Scotty Pippin was the best
basket ball player. (PCR Vol. 11, 205) The reason Evans sl apped
the two nmen was AHe wanted to be |ike the man. He wanted to run

the show. He was |ike king of the world, the hardest guy in the

66



wor |l d, gangster.f® (PCR Vol. Il, 207) Evans felt as though the two
men were |aughing at him (PCR Vol. 11, 208) Evans did not |ike
peopl e Anot | ooking up to himas being the man.@ (PCR Vol. 11,
208) Evans had a reputation for being the big man. (PCR Vol.
11, 218)

Oren had been around a | ot of angry people, but Evans was
t he Aangriest, npbst aggressive person | ever nmet.§ (PCR Vol. 11,

209) As a child, Evans was always fighting and very aggressive.

(PCR Vol. Il, 212) Oren renenmbered himthrowing a rock at a
police officer. (PCR WI. 11, 212) Evans was in and out of
juvenile facilities frequently. (PCR Vol. 11, 213) He was
frequently expelled from school (PCR Vol. 1I1, 219) He began
selling crack cocaine at age 16. Evans fathered five or six
children with four different nmothers. (PCR Vol. II, 214) He
never worked for very long. (PCR Vol. 11, 218)

Evans started carrying guns around 1998. When he was

younger, he said hexd rather fight than carry a gun. (PCR Vol.
11, 221)

VWhen Evans got out of jail in 1998, he was riding around
town ki cking in peopless doors |ooking for the nother of one of
his children. (PCR Vol. Il, 205-206) Wen he found her, he just
beat her to the point she was screamng. (PCR Vol. 11, 206)

VWhen Oren asked Evans why he was doing that, Evans started
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fighting with Oren and pulled a gun on him (PCR Vol. 11, 206)
When Evans was younger, he had to go to speech classes. The
probl em di sappeared when he got older. (PCR Vol. 11, 219)

Bar bara McFadden woul d have told the jury that Evans was so
di sruptive at Palm Bay Hi gh, which only had a | earning disorder
program (ASLDi), that he was referred to Mel bourne High, which
had an enotionally handi capped (AEHI) program (PCR Vol. |, 10).

Children who are enotionally disturbed usually have |earning

di sorders. (PCR Vol. |, 12) Evans never had positive interaction
with the other students. (PCR Vol. |, 12) One tine, Evans junped
out of his seat and wal ked out of the class. (PCR Vol. I, 13)

When Ms. McFadden went outside to talk to him Evans told her to
get back so he didnst hurt her. (PCR Vol. |, 14) At one point,
there was a neeting with Evans: probation officer and he was
reconmended for the severely enotionally disturbed program (PCR
Vol . I, 22) Wen Ms. MFadden read in the newspaper that Evans
was on trial for nmurder, she Awas surprised it didnst happen
sooner.@ (PCR Vol . I, 17).

Mar gar et OShaughnessy was the teacher at Ml bourne High
t hat had Evans in SLD classes. (PCR Vol. |, 31) At one point,
Evans got nad at a fenmmle student. M. OShaughnessy | earned of
t he problemand foll owed Evans and the fenmal e student to the bus

stop. Evans pushed the student, but M. OGShaughnessy was abl e
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to talk himout of further violence. (PCR Vol. I, 32) She felt
t hat Evans was capabl e of great violence and was nore disturbed
than the other students in her classes. (PCR Vol. |, 33) One
time Evans attacked a teacher, doria Allen. (PCR Vol. I, 35)
The teacher turned Evans in for sonething, and Evans retaliated
by pushing her. (PCR Vol. I, 40) He also told Allen Al wll get
you.f® (PCR Vol. |, 40) Eventually, he was taken out of schoo

and placed on Ahonebound@, a program for very violent students
which is very expensive for the County. (PCR Vol. |, 34) The
ASEDiI (severely enotionally disturbed) placenent is the npst
advanced pl acenent. Evans never conpleted the program (PCR
Vol . |, 34)

Perhaps the nost telling testinmony of all was that of Evans
hi msel f. Evans said he was a Arobber. | was a Jack boy.@ (PCR
Vol. |11, 416) He robbed drug dealers. He carried a gun al
the tinme. He had drug dealers trying to kill him (PCR Vol. 111,
416) Evans admitted yelling and threatening soneone on the
phone, but clained it was about Tam ko WIIlianms, the nother of
one of his children. (PCR Vol. 111, 415) Evans said Al:m goi ng
to break her God damm neck when | get out of here.@ (PCR Vol.
11, 415-416) Evans knew there was a round in the gun when in
got into Linoss car the night he shot Angel. (PCR Vol. 111, 419)

He was Aready@ because he was Astrapped.@ (PCR Vol. 111, 419,
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420) Evans does not believe in intimdation. He believes in
Agetting straight to the point.@ If you Agot a problem all that
rah, rah, rah, it:s wasted."” (PCR Vol. 1Il, 422)

A. Failure to request co-counsel for the penalty phase.

Evans argues counsel was ineffective for failing to secure a
second attorney to conduct the penalty phase. M. Studstil
had tried approximtely twelve to thirteen death penalty cases
by the tinme he was appointed to Evans: case. (PCR Vol. |, 67) A

the time of Evans: trial, the practice was that one attorney was

appointed. M. Studstill had never known of two attorneys being
appointed. (PCR Vol. |, 68) The standard in Brevard County was
to appoint one attorney. (PCR Vol. |, 69)

The trial court hel d:

In Claim II1I1A the defense clains counsel
was ineffective for failure to request a
penalty phase attorney to assist in

presenting a case in mtigation during the
penalty phase. At the time of this trial,
Attorney Studstill had taken twelve or
thirteen death penalty cases to a verdict.
(Exhibit F, Evidentiary hearing transcript.
p. 67.) Attorney Studstill also stated that
it was not his practice or anything he had
observed in the courtroom to have two
attorneys for a death penalty client, one
for the guilt/innocence phase and another
for the penalty phase. He noted that "[t]he
ABA has got their standards and then Brevard
County, | guess, has got its standards, and
| have to go by Brevard County standards."”
(Exhibit F, Evidentiary hearing transcript.
p. 68.)
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The Defendant has failed to show his
attorney's performance was deficient in
failing to request co-counsel for this
trial. As explained by Attorney Studstill,
two attorneys was not the standard practice
in Brevard County. The Court notes that Rule
3.112, Florida Rules of Crimnal Procedure,
whi ch provides that a judge may appoint a
second attorney in a capital case, was
enacted after this trial. The Defendant
herein has not shown how counsel's sole
representation affected his attorney's trial
performance. The nmere fact that a Defendant
has been represented by one attorney al one
is insufficient to establish a claim of
i neffective assistance of counsel. State v.
Ri echmann, 777 So. 2d 342 (Fla. 2000). See
also Cole v. State, 841 So. 2d 409, 428(Fl a.
2003) (General allegation that mtigating
evi dence coul d have been better presented if
def ense attorney woul d have hired co-counsel
is an insufficient allegation of prejudice.)

(PCR Vol . VI, 843-844).

The trial court order is supported by conpetent, substanti al
evi dence. Evans has failed to show counsel was deficient for not
requesting a second attorney. The standard at the tine was to
appoi nt one attorney. Evans cannot show prejudice. In order to
establish prejudice, Evans would have had to present evidence
that a notion requesting a separate penalty phase attorney had
some chance of success.

In State v. Riechmann, 777 So. 2d 342, 359 (Fla. 2000), this
Court hel d:

5. Failing to Request Appointnment of Second Counsel
Finally, Riechmann alleges that counsel provided
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ineffective assistance because his attorney did not
request, and the trial judge did not appoint, two
attorneys to represent him in the case. However,
Ri echmann has not specifically shown how counsel's
solo representation affected his performance at trial;
therefore, the trial court correctly found this claim
to be without nerit based on our decision in Arnstrong
v. State, 642 So. 2d 730, 737 (Fla.1994), wherein we
held that a defendant is not denied effective
assi stance of counsel nerely because he has only one
attorney.

Further, Rule 3.112, Florida Rules of Crim nal Procedure, was

enacted October 28, 1999, effective July 1, 2000, after the date
of Evans: trial. That rule provides that the judge may upon a
good show ng, appoint co-counsel. The Anmerican Bar Association
rules cited by Evans are distinguished in the Conmttee Comments
to Rule 3.112. Therefore, under Florida authority, counsel was

not ineffective.

B. Failure to investigate and present nental health

Evi dence;

C. Failure to present evidence of brain danage in support
of the statutory mtigation of extrene enotional
di st ur bance;

D. Failure to investigate and present evidence Evans was
unable to appreciate the crimnality of his conduct or was
substantially inpaired.

These clainms allege that M. Studstill conducted little
investigation in preparation for the penalty phase and, had he
conducted such an investigation, he would have found Evans:
school records and other nental health evidence to establish

statutory mtigating circunstances. The testinony presented by
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M. Studstill portrayed Evans as a good person, a dutiful son
and grandson, and a loving father. The school records now
of fered by Evans show his sworn testinony at the penalty phase
regarding his grades was a lie. They show that in 1971,
seventeen years before this nurder, Evans made poor grades.
They show Evans as enotionally handi capped, unable to maintain
appropriate school behavior, and a Along history of behavioral
difficultiesh with a penchant for Adisruptive behavior.@ The
Stanford Binet test showed an [|.Q of 103. The Wechsl er
Intelligence Scale for Children showed a full scale |I.Q of 91.
What the school records show is that Evans was of | ow average
intelligence with behavior problens. Although Evans clains M.
Studstill was deficient for failing to present this evidence, he
has failed to explain how this would benefit the otherw se
favorabl e portrayal as a decent person.

The mental health experts for both the defense and State
agreed Evans was antisocial, (PCR Vol. Il 284, 290 295; Vol.
111, 388) The experts also agreed there was sone type of brain
danage due to either the accident at age three or subsequent
acci dents. (PCR Vol. 11, 273, 292; Vol. 111, 396, 477)
However, there are hundreds of thousands of closed-head injuries
in America every year. (PCR Vol. 111, 397) A closed-head injury

does not necessarily relate to commtting a hom cide. (PCR Vol.
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|, 74) \hatever brain danage Evans sustained may or nmay not
have had anything to do with his behavior at the tine of the
shooting. (PCR Vol. |, 74) The experts differed on whether Evans
was under the influence of extreme enotional disturbance or had
the capacity to conform his behavior to the requirenment of |aw
at the time of the shooting. (PCR Vol. 111, 398-99, 453) As Dr.
McClaren testified, the events before, during and after the
hom ci de showed Evans was in conplete control of the situation.
(PCR Vol. 11, 399) Evans was indubitably aware of the
crimnality of his conduct. (PCR Vol. I11, 399) Dr. Dee believed
that the Afrontal-1obe syndrone or the kinds of behavioral
di scontrol he has shown throughout his life@ necessarily meant
Evans was under the influence of extrene enotional disturbance.
(PCR Vol . [11, 453) The frontal-1obe inpairnment also
necessarily meant his ability to appreciate the crimnality of
the crinme was inpaired. (PCR Vol. 111, 455) Dr. Carpenter did
not explain his reasons for believing Evans was extrenely
enotionally disturbed. (PCR Vol. [I1, 270) Dr. Carpenter
bel i eved Evans: ability to appreciate the crimnality of his
conduct was inmpaired because he was Avery intoxicated, 0

extrenmely thin skinned, @ and has paranoid ideation. (PCR Vol. 11,

“This opinion is contrary to Evans: statenment to the police
and trial testinony.
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271)

What the school records show and what Evans did present at
the evidentiary hearing was testinmony of two teachers that he
had a penchant for violence, attacked and threatened teachers
and students, and was a bully. Hi s brother placed everything
into context when he summari zed that Evans just wanted to be A he
man@ and a Agangster.(@ Evans quite proudly announced he was a
AJack boy, (@ his profession was robbing drug dealers, and he only
felt Aready@ when he was Astrapped@l with a gun. He did not
believe in intimdating people, he just got right down to

busi ness. This evidence is hardly synpathetic to a jury.

M. Studstill tried to present Evans as a salvageable
person. (PCR Vol. I, 92) As he testified, there was no reason to
bel i eve Evans had any serious nental problenms. (PCR Vol. |, 87)

The testinony on nmental health that is now presented is a
doubl e- edged sword. Telling the jury that Evans has antisocia
personal ity disorder, threatened and pushed the teachers trying
to help himw th his behavioral problens, bullied and fought his
way through school, had repeated contact with the crimnal
justice system would get out and kick in peoples doors in order
to beat the nmother of one of his children, was a AJack boy,(
t hought of hinself as a gangster, and had sone aspect of diffuse

brain damage due to head injuries, would hardly be productive.
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The trial judge found:

In CaimlllIB, the Defendant clains that his
attorney was ineffective for failing to
conduct an adequate investigation into the
Def endant's nental health background to
prove nmental mtigation. He clains his
att orney shoul d have di scover ed and
present ed evidence of his prior head injury
at age three and his prior school records.
The Court incorporates by reference the
precedi ng section failure to investigate and
present this "mtigating" evidence at the
guil t/innocence phase.

The Defendant's school records would have
shown a | ong history of behavioral problens
and violent incidents. As shown by his
teachers' testinmny, he was diagnosed as
enotional | y handi capped and he was unable to
function properly in a school setting. He
had a violent tenper and had attacked
teachers and ot her students. The Defendant's
brother, Oren, also testified about the
Def endant's violent tenper. Oren described

t he Defendant as the "angriest, nost
aggressive person | ever net." He further
descri bed acts of violence perpetrated by
t he Def endant , over trivial I ssues.

(Exhibit. F, Evidentiary transcript, pp.
205-209.) This testinmny would not have
assi sted the defense.

The defense posits that defense counsel's
strategy to paint the Defendant as a good
man worth saving was error - in hindsight.
The Defendant clains his attorney should
have I ntroduced testi nony about hi s
acci dent, his speech defect, enoti ona
problenms and his difficulties in school.
| nstead, his attorney attenpted to present
evidence that he had "sone redeem ng

qualities.” (Exhi bit F, evidentiary
transcript, p. 92.) As sunmmarized by the
State's Response, t he penal ty phase

testinony put a positive spin to the
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Def endant's |ife.

His nother, Lilly Evans, testified that he
was an obedi ent child, and was very good in
school. She further testified that she
becanme a crack addict, and saw a difference
in her children's behavior. She stated that
t he Def endant was a great inspiration in her
stopping her <crack addiction. She talked
about how he tracked down a child of his
that the nother had given up for adoption,
and he had his nother take in the child. M.
Evans testified about the great relationship
he had with his children. She testified that
t he Defendant always had a hone to live in
and food to eat, and that while she nmay not
have always been around, he had his
grandnot her. She stated that he was a very
generous person and gave of his noney and
tinme to others. Ms. Evans testified that the
Def endant was a respectful child, very
| ovi ng. ( Exhi bi t O, Penal ty phase
transcript, pp. 112-130.)

Ms. Mnnie Jarrett, a cousin, testified in
support of the Defendant. She said he was
respectful as a child and obeyed. She stated
t hat he spoke to her grandchil dren about not
getting in trouble, giving them guidance
(Exhibit O Penalty phase transcript, pp.
137-144.)

Ms. Li nda |vey, a life long friend,
testified. She stated that he was a good
father, spent time with his kids and tried
to steer themthe right way. He always tried
to encourage kids to do the right thing.
(Exhibit O Penalty phase transcript, pp.
146152.) Patty Walker testified on the
Def endant's behalf. She testified she had
known himtwel ve or thirteen years, and that
he was a good person - gentle, sweet, kind,
loving. Ms. Walker testified that the
Def endant had | ent her noney, hel ped her pay
for her wedding, and paid for her son to
pl ay football. She stated he | oved his kids,
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and spent time wth them (Exhibit O
Penalty phase transcript, pp. 152-158.)

The Def endant ' s aunt, Sandr a Evans,
testified on his behalf. She had known him
since his birth. She stated that he was a
good child, he got in a little trouble but
not hing serious. In her opinion, he was an
excellent father. When his grandnother
becane ill, he helped in her care, even
changi ng her diapers. (Exhibit O Penalty
phase transcript, pp. 159-172.)

M. Evans hinself testified. He stated that
his mother's addiction to crack adversely
affected him The Defendant testified that
he tracked down his oldest daughter in
foster care, and supported her. He | oved
having his kids around, and counseled
children to stay out of trouble. He
testified about caring for hi s il
gr andnot her . (Exhibit O Penalty phase
transcript, pp. 176-190.)

The Defendant has not shown that his
attorney was ineffective for failing to
further investigate his nmental health and to
present this information in mtigation.

Penalty phase counsel testified that he was
aware of M. Evans' prior crimnal record.
He was al so aware there was another case of
vi ol ence pending at the time of this trial.
He was well aware of the violent tendencies
t hat had brought the Defendant into contact
with the crimnal justice system He el ected
to present good evi dence about hi s
background. Attorney Studstill did not want
the jury to hear from him about any other
evi dence of violence by M. Evans against
anyone. (Exhibit F, Evidentiary transcript,
p. 126.) Attorney Studstill was also aware
that the Defendant had stated his nental
heal th was perfect.

The Court finds that Attorney Studstill's
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actions in investigating mental mtigation
wer e not deficient. He conduct ed a
reasonabl e i nvestigation into t he
Def endant's background and nade a strategic
decision to focus on the positive aspects of
t he Defendant's character - and not open the
door to all the prior acts of violence
perpetrated by the Defendant since his
t eenage years. At the penalty phase, defense
counsel "humani zed" the Defendant with the
testimony of the Defendant's friends and
fam|y. ( Exhi bi t O, Penal ty phase
transcript, pp. 111-200; Exhibit P, Penalty
phase transcript, pp. 206-207.) Even though
M. Studstill failed to persuade the jury
and Judge Lober to sentence the Defendant to
life i npri sonment, this Cour t cannot
conclude M. Studstill was ineffective. M.
Studstill had a legitimte concern that
presenting the Defendant's nental history
and past actions mght have left the jury
with the inpression that the Defendant was a
dangerous man; thus, acting as an aggravator
instead of a mtigator. See Banks v. State,
842 So. 2d 788 (Fla. 2003); Rose v. State,
617 So. 2d 291 (Fla. 1993); Reed v. State,
875 So. 2d 415, 437 (Fla. 2003). "The issue
is not what present counsel or this Court
m ght now view as the best strategy, but
rat her whether the strategy was within the
broad range of discretion afforded to
counsel actually responsi bl e for t he
defense.” Occhicone v. State, 768 So. 2d
1037, 1049 (Fla. 2000). Humanizing the
Def endant is an accepted strategy that falls
within the broad range of reasonabl y
conpet ent performance under prevailing
pr of essi onal standards. See Haliburton v.
Singletary, 691 So. 2d 466, 471 (Fla. 1997)
(penalty phase counsel enployed the strategy
of humani zi ng defendant); Bryan v. Dugger

641 So. 2d 61, 64 (Fla. 1994) (defendant's
penalty phase counsel's strategy of
humani zi ng the defendant was upheld). M.
Studstill's strategy allowed the jury to
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hear about t he positive aspects of
Defendant's |ife, w thout opening the door
for extrenely damaging testinony on cross-
exam nati on regar di ng t he Def endant' s
vi ol ent behavior. See Wndom v. State, 886
So. 2d 915 (Fla. 2004) (trial counsel was
not deficient for failing to present
addi ti onal testimony that woul d have
informed the jury of negative information
about the defendant); Breedlove v. State,
692 So. 2d 874, 877-78 (Fla. 1997) (finding
Breedl ove not prejudiced by failure to
present w tnesses at penalty phase where
State would then be able to cross-exam
W t nesses and present rebuttal evidence that
woul d have countered any value Breedlove
m ght have gained from the evidence.) The
mental mtigation evidence woul d have opened
t he door to testinony about the Defendant's
vi ol ence at school, and throughout his life.

The Def endant' s attorney conduct ed a

reasonabl e i nvestigation, under t he
circunmstances presented by this case.
Attorney Studstill testified that, "I didn't
think M. Evans was nuts. | didn't think he

was crazy. From what he told ne the thing
was an accident, and the defense would be to
try and go in that direction." (Exhibit F,
Evi dentiary hearing transcript, p. 64.) He
was aware of the Defendant's crim nal
record, and that, "He was a violent person
as far as his crimnal record goes .
pretty nmuch random violence as | recall.”
(Exhibit F, Evidentiary hearing transcript,
p. 79.) In his investigation, he sent
letters to various people, asking them if
they would be character witnesses for the
defense. (Exhibit F, Evidentiary hearing
transcri pt, pp. 8586.) The Defendant's
nmot her had told him that, "he nmade pretty
good grades, A's, B's, and Cs," and the
Def endant testified to the same at the
penalty phase. (Exhibit F, Evi denti ary
hearing transcript, p. 86-87.) He knew t hat
t he Defendant had been drinking before the
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murder, but the Defendant said, "that he
knew what he was doing at the tinme."
(Exhibit F, Evidentiary hearing transcript,
p. 89.) Duri ng hi s penal ty phase
i nvestigation, he asked Wdell Evans, his
fam |y nmenbers and the other w tnesses "what
they could testify to that would be hel pful
to M. Evans,” He was |ooking for sone
testi nony of "some characteristics that were
adm rabl e and they had sone characteristics
that would inpress a jury that he nmay not be
all bad and he had sone redeem ng qualities
and perhaps they would give him life in
prison as opposed to a death sentence.”
(Exhibit F, Evidentiary hearing transcript,
p. 92.) Attorney Studstill testified that,
"The folks told me, though, that he was a
pretty good guy when he was around his own
famly. He helped his grandnother and all
those kinds of things. And that was
confirmed by nore than one w tness, and |
t hought it sounded pretty good." (Exhibit F,
Evi dentiary hearing transcript, p. 93.) On
cross, Attorney Studstill agreed that the
Def endant had told him he was drinking, but
that he had a clear recollection of what
occurred. (Exhibit F, Evidentiary hearing
transcript, p. 100-101.) He stated that the
Def endant was conpetent, that there was
nothing to indicate that he was out of touch
with reality. M. Evans enphasized that he
knew what he did and that it was an
accident. (Exhibit F, Evidentiary hearing
transcript, p. 106-107.) Attorney Studstill
knew t he Defendant had been in prison about
eight or nine years, between the ages of
fifteen and twenty- eight. The Defendant
told him about his association with his
grandnot her and aunts, and they were willing
to come to court to confirmthat. As a boy
in high school, he had hel ped his crippled
grandnot her, even changi ng her diapers. He
further knew M. Evans' famly thought he
was a good father. He was generous with his
time and noney, sonme redeem ng qualities,
but obviously his attorney couldn't erase

81



his crimnal record. (Exhibit F, Evidentiary
heari ng transcript, p. 111-112.) I n
preparation for the penalty phase, he spoke
to the Defendant, his nother, and an aunt.
(Exhibit F, Evidentiary hearing transcript,
p. 112113.) An attorney is entitled to rely
upon the information his client gives him
Fot opoul os v. State, 838 So. 2d 1122 (Fl a.
2002).

Attorney Studstill knew about his prior
crimnal violence cases, and he elected to
present evi dence good about his background.
He did not want the jury to hear from him
about any ot her evidence of violence by M.
Evans agai nst anyone. (Exhi bi t F,
Evi dentiary hearing transcript, p. 126.) H's
attorney did not want to present the
vi ol ence, "Because all you're going to do is
have twel ve people on the jury all ready to
pull the switch telling them how nmean your
man is and then tell them not to. You' d be

out of our (sic) mnd." (Exhibit F,
Evidentiary hearing transcript, p. 137.) M.
Studstill testified on cross that he was

aware of the presentence investigation, and
t hat the Defendant stated his nmental health
was perfect. (Exhibit F, Evidentiary hearing
transcript, p. 141.)

The Defendant has failed to prove prejudice.
He admtted that he shot Angel, albeit he
called it an accident. The trial court found
the Defendant had two aggravators, the
exi stence of prior violent felonies and that
the current crine was committed while the
Def endant was on probation. The jury
recommended the death sentence by a ten to
two margin. In order to underm ne confidence
in the outconme of the penalty phase, the
Def endant woul d have had to "present fairly
strong evi dence of ment al heal t h
mtigation." Arbelaez v. State, 30 Fla. L.
Weekly S65a (Fla. Jan. 27, 2005). Such
evi dence has not been presented. The Court
finds t hat t here IS no reasonabl e
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probability that the investigation and
presentation of this evidence would have
produced a different result, i.e., there is
no reasonabl e probability a jury would have
returned a life recommendation instead of a
deat h recomendat i on.

CLAIMII1C AND CLAIM 111D

In Claiml1IIC, the Defendant alleges counsel
was ineffective for failing to retain any
expert witness to present evidence of brain
danmage suffered by M. Evans, in support of
mtigation that M. Evans was under the
influence of extreme nental or enotional
di sturbance at the tine of the offense. In
Claim 111D, the defense clainms counsel was
ineffective for failing to investigate and
present evidence in support of statutory
mtigation that M. Evans capacity to
appreciate the crimnality of his conduct or
to conform his conduct to the requirenents
of the | aw was substantially inpaired at the
time of the offense. The Court w |l address
t hese cl ai ns together.

The Court has reviewed the expert testinony
presented at the evidentiary hearing, and
the reports prepared by the experts and
entered into evidence. The Court also
i ncorporates the previous sections of this
order dealing with this issue.

Dr . Carpenter's report di scusses t he
Defendant's statenents that he has a
"clicking" reaction, descri bed as an

i nstant aneous rage reaction. During these
epi sodes, the Defendant <clains to act
wi t hout conscious control. (Exhibit L,
Forensic evaluation of Dr. Carpenter.) Dr.
Carpenter noted his review of the school
records and nedical records, and noted that
the Defendant's intellectual functioning is
in the average range. After reviewng the
records, Dr. Carpenter opined that the
"clicking" has a neurological basis. His
conclusion was that the Defendant "was
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exhi biting dimnished capacity as a function
of brain injury and rel ated rage reaction as

wel|l as severe alcohol intoxication. This
out burst of rage caused himto be unable to
control his behavior... This high level of

intoxication contributes to his |evel of
di m ni shed capacity.” (Exhibit L, Forensic
eval uati on of Dr . Carpenter.) At t he
evidentiary hearing, Dr. Carpenter testified
that he believed that the Defendant was
under the influence of extreme nental or
enoti onal disturbance and that he believed
his capacity to appreciate the crimmnality
of his conduct or conform this conduct to
the requirements of the |law was inpaired.
(Exhibit G Evidentiary transcript, pp. 269,
271.) However, Dr . Car pent er further
testified that when he prepared his report,
he was unaware of the trial testinony of the
Def endant t hat al though he had been
dri nking, he was focused on everything he
was doi ng. ( Exhi bi t G Evi denti ary
transcript, p. 305-308.)

Dr . Henry Dee al so pr epar ed a
neur opsychol ogi cal evaluation. (Exhibit M

Resume of Neuropsychol ogi cal Eval uation.)
Dr. Dee also reviewed the school and nedi cal

records di scussed above. Hi s report
concluded his review "would strongly seemto
support the diagnosis of cerebral damge
early in childhood, probably resulting from
the accident at age 3." |Id. At the
evidentiary hearing, he testified that the
Def endant was under the influence of extrene
mental or enotional disturbance when the
crime was comm tted, and t hat t he
Defendant's capacity to appreciate the
crimnality of his conduct or to conformhis
conduct to the requirenments of the |aw was
substantially inpaired at the tinme of the
crime. (Exhibit H, Evidentiary transcript
Decenber 16, 2004, pp. 129-131.)

Dr. McClaren's report reaches a different
concl usi on. ( Exhi bi t N, Forensi c
psychol ogi cal evaluation prepared by Dr.
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McClaren.) In his witten opinion, "He did
not appear to be suffering from extrene
mental or enotional disturbance. Also, he
did not appear to be unable to conform his
behavior to the requirenents of |aw or to be
unable to recognize the crimnality of the
of fenses charged given his intelligence,
| ack of psychotic or depressive conditions
at the time of the alleged offense taken
together with his reported behavior during
that time period." 1d.

The Court finds that Attorney Studstill was
not ineffective for failing to retain an
expert witness to present evidence of brain
damage suffered by M. Evans, in support of
mtigation that M. Evans was under the
influence of extreme nental or enotional
di sturbance at the tinme of the offense.
Based on the testinony of Dr. MC aren, the
Court finds that any brain damage suffered
by the Defendant was mniml and did not
support a conclusion he had an inpulse
contr ol di sorder. (Exhi bit H, Post
Conviction transcript, p. 25.) The Court
also finds that defense counsel was not
ineffective for failing to investigate and
present evidence in support of statutory
mtigation that M. Evans capacity to
appreciate the crimnality of his conduct or
to conform his conduct to the requirenments
of the | aw was substantially inpaired at the
time of the offense. The defense experts'
concl usi ons concerning the Def endant' s
mental state were conpletely rebutted by the
State's expert. Dr. MClaren's conclusions
are also supported by the facts thensel ves
in this case, that the Defendant commtted
this murder, then commandeered the vehicle
whi | e he began planning a future course. The
Court notes again that the present clainms of
extreme nmental or enotional disturbance
and/or an inability to appreciate the
crimnality of his conduct or conform his
conduct to the requirenents of law were
i npai r ed are i nconsi st ent Wi th t he
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( PCR Vol .

The

Def endant's testinony at trial - that he
knew what was happening all along and the
shooti ng was an accident. \Wile evidence of
i ntoxication was introduced at trial, the
Def endant testified that he was not drunk,
he was focused. The Court finds that even if

these mtigators did exist - which this
Court does not concede - they would have
been inconsistent wth the theory of

def ense. Cherry v. State, 781 So. 2d 1040
(Fla. 2000). The Defendant's attorney cannot
be found ineffective for pursuing the course
of action the Defendant insisted upon - that
there was no nurder, that the death of Angel
was an accident. Fotopoulos v. State, 838
So. 2d 1122 (Fla. 2002); WIlliamson v.
Moore, 221 F. 3d 1177 (11th Cir. 2000).

The Defendant was not prejudiced by the
failure to hire an expert in mtigation, or
the failure to present evidence concerning
an inability to appreciate the crimnality
of his conduct or conformhis conduct to the
requirenments of law. The Court finds no
reasonabl e probability sufficient to
under mi ne confidence in the outcone, i.e.
no reasonabl e probability that presentation
of this evidence would have caused the
Def endant to receive a |ife sentence. Hodges
v. State, 885 So. 2d 338 (Fla. 2003).

VI, 844-855)

trial court findings are supported by conpetent,

substanti al evidence. An ineffective assi stance cl ai m does not

arise fromthe failure to present

mtigation evidence where that

evi dence presents a doubl e-edged sword. See, e.g., Carroll wv.

State, 815 So. 2d 601, 614-15 & n. 15 (Fla. 2002):

Asay V.

State, 769 So. 2d 974, 988 (Fla. 2000). For exanple, the
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background testinony in Reed v. State, 875 So. 2d 415 (Fla

2004), i nvol ved nunerous facts that placed Reed in a very
negative light, such as that he once broke his grandnother's
nose, abused drugs over nmany years, was jailed on various
occasi ons, continued his drug use after his brother took himin

on the condition that he stop using drugs, and threatened to

kill his brother's wife. This Court held that not only was this
evidence negative in general, but was also particularly
di sadvantageous in light of the facts of the crine. Al so,

testimony regarding Reed's violence toward his grandnother and
threats toward his brother's wife would have established a
pattern of violence agai nst wonen. Furthernore, the Court has
acknow edged that in the past antisocial personality disorder is
"a trait nost jurors tend to | ook disfavorably upon."” Freenman v.
State, 852 So. 2d 216, 224 (Fla. 2003). See also Breedl ove v.
State, 692 So. 2d 874, 878 (Fla. 1997); Wndomyv. State, 886 So
2d 915 (Fla. 2004) (trial counsel not deficient for failing to
present additional testinony that would have informed the jury
of negative information about the defendant); Medina v. State,
573 So. 2d 293, 298 (Fla. 1990) (holding that trial counsel was
not ineffective for failing to investigate and present evidence
that would have presented the defendant in an unfavorable

light). As this Court recently observed in Davis v. State, 30
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Fla. L. Wekly S709 (Fla. Oct. 20, 2005), the “mtigating”
evi dence presented at the evidentiary hearing denonstrates that
the matters now asserted were either cunulative to that which
trial counsel presented or exposed negative information --
topics trial counsel nmade a reasonable strategic decision to
avoid. See a so, Ventura v. State, 794 So. 2d 553, 570 (Fla.
2001) (finding that penalty phase counsel was not deficient for
failing to procure the testinmony of witnesses for the penalty
phase whose testinony woul d have mrrored the testinony that was
of fered at that proceeding); Downs v. State, 740 So. 2d 506, 516
(Fla. 1999) (affirmng the trial court's denial of the
def endant's clains that counsel was ineffective for failing to
i nvestigate and present additional mtigating evidence where the
addi ti onal evidence was cunulative to that presented during
sent enci ng) .
CLAIM I

TRI AL COUNSEL DI D NOT RENDER | NEFFECTI VE ASSI STANCE AT

THE PENALTY/ SENTENCI NG STATE FOR FAI LURE TO REQUEST AN

| NSTRUCTI ON ON STATUTORY M TI GATI ON

Evans last claim of ineffective assistance of counsel
i nvol ves whether an instruction should have been given on
statutory mtigating factors. As previously discussed, the
experts differed on whether there was statutory nmitigation. The

def ense experts gave conclusory opinions that Evans had extrene
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enotional disturbance and inpaired capacity at the tinme of the
event. Yet neither defense expert delved into the facts of the
crine. The version given to them was that Evans was
i ntoxicated, a fact which weighed heavily on their opinions.
Evans tol d defense counsel he was not intoxicated. (PCR Vol. I,
89) He told the police when arrested and he told the jury at

trial that he was not intoxicated, but now he testifies

differently.
M. Studstill did not believe he had grounds for statutory
mtigation. (PCR Vol. |, 96) There was nothing in Evans: version

of events that would lead him to believe the shooting was
anything other than an accident. (PCR Vol. |, 94) Evans has
consistently said the incident was an accident and he was in
perfect control. It is only now that Evans has come forth with
t he Auncontrol |l abl e rage@ versi on which would point to enotional
di st ur bance. M. Studstill chose a reasonable trial strategy
which was to present the facts as Evans insisted: that he was
handi ng the gun to the back seat to get it away fromhimand the
gun accidentally went off. Counsel cannot be ineffective
because Evans now asserts an uncontrol |l abl e rage.
The trial court held:

In Claim 1V, the Defendant clainms he was

denied effective assistance of counsel at

the penalty phase because his attorney was

ineffective in failing to request that
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statutory mtigation jury instructions be
given. He clainms that instructions should
have been given for reduced capacity and
extreme nental or enotional disturbance. The
defense clainms the evidence of alcohol
consunption was sufficient to support giving
both instructions. However, the Defendant
himself testified that he was "focused on
everything he was doing," that he was, "Not
dr unk but j ust, you know, slightly
intoxicated,” and that he had a clear
recoll ection of what happened. (Exhibit E,
Trial transcript, pp. 987-988.)

Attorney Studstill testified that he did not
think he had any statutory grounds for
mtigation. He stated that, "I didn't have
any reason to think that | could support
with any kind of evidence, any of the
statutory mtigating circumnmstances.” He
stated that, "M. Evans told ne that the
incident | was defending him on was an
accident." ( Exhi bi t F, Evi denti ary

transcript, pp. 94-96.)

The Defendant's present claim that he was
intoxicated is refuted by his prior trial
testinony. Intoxication is also inconsistent
with his theory of defense, that it was an
acci dent. The Defendant has not shown that
his attorney's performance in not requesting
these instructions was deficient, or that
the alleged deficiency prejudiced him
Attorney Studstill was not deficient in
"failing to present a mtigator that was not
supported by the record- or would have been
i nconsistent with the evidence and testinony
presented by the defendant.” Cherry v.
State, 781 So. 2d 1040, 1050 (Fla. 2001).

These findings are supported by conpetent, substantial
evi dence.

CONCLUSI ON
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WHEREFORE, the State respectfully requests that this
Honor abl e Court affirm the denial of Evans:ss 3.851 Motion for
Post Conviction Relief.
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