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PRELI M NARY STATEMENT

Appel l ant, Rodney Tyrone Lowe, was the defendant at trial

and will be referred to as the “Defendant” or “Lowe”. Appell ee,
the State of Florida, the prosecution below will be referred to
as the “State”. References to records and briefs wll be as
follows: Record on Direct Appeal - “T" for case nunber 60-79037;
Postconviction record in case nunber SC05-633 - “PCRR;
Postconviction transcripts in sanme case - “PCRT'; Appellant’s
brief - “Br.” Supplenental records will be designated by the

synbol *“S” preceding the record type. Where appropriate, the
vol une and page nunber(s) will be given.

STATEMENT OF THE CASE AND FACTS

On July 25, 1990, Lowe was indicted for the July 3, 1990
mur der and attenpted robbery of Donna Burnell as she was working
at the Nu-Pack convenience store. Lowe was convicted as charged
on April 12, 1991, and on May 1, 1991, sentenced to death for
the nmurder and received 15 years for the attenpted robbery.

On direct appeal, this Court nade factual findings:

On the norning of July 3, 1990, Donna Burnell, the

victim was working as a clerk at the Nu-Pack

conveni ence store in Indian R ver County when a woul d-
be robber shot her three times with a .32 caliber

handgun. Ms. Burnell suffered gunshot wounds to the
face, head, and chest and died on the way to the
hospi t al . The killer fled the scene wthout taking

any noney fromthe cash drawer.
1



During the week followng the shooting, investigators
received information I|inking the defendant, Rodney
Lowe, to the crine.

One week after the nurder, two investigators that had
been working on the <case, Investigator Kerby and
Sergeant Green, learned that Lowe and his girlfriend
had gone to the Vero Beach Sheriff's Ofice to discuss
a matter unrelated to the instant case. Al r eady
suspecting Lowe's involvenent in the murder, Kerby and
Geen went to the sheriff's office where they
separated Lowe and his girlfriend and, after Lowe had
waived his Mranda rights, began to question him

concerning the nurder of Donna Burnell. Lowe deni ed
any involvenent in the nmurder and eventually invoked
his right to counsel. The interrogation ceased and

Lowe was |left alone in the interrogation room
Neither Kerby nor Geen bothered to put Lowe in
contact with an attorney because, as they were to
|ater testify, they did not expect to continue the

guesti oni ng. Throughout the interrogation, Lowe's
girlfriend had been sitting in a nearby room and had
overheard nuch of the conversation. She Dbecane

enotional and was noved to another room  After Kerby
and Green left Lowe, they went to the room where the
girlfriend was waiting and, at her request, explained
to her the extent of the evidence they had conpiled
agai nst Lowe. The girlfriend stated to the
investigators that she wanted to speak to Lowe to find
out what happened. She also agreed to have her
conversation wth Lowe recorded. Kerby later
testified that, although no one urged the girlfriend
to speak to Lowe, he knew there was "a good
possibility" that she was going to try to get Lowe to
admt his involvenent in the nurder.

The girlfriend succeeded in convincing Lowe to speak
to the police. Wen Kerby returned to the
interrogation room to get the girlfriend, Lowe,
Wi t hout pronpting, told Kerby that he wanted to speak
wi th him again. Lowe then gave the investigators a
statenment in which he confessed that he was the driver
of the getaway car involved in the crine but denied
any conplicity in the nurder, which he blanmed on one
of two alleged acconplices. Lowe's confession to

2



Kerby ended when Lowe once again asked for an
attorney. Following this statenent, Lowe was arrested
and indicted for first-degree murder and attenpted
robbery.

At trial, the State presented w tnesses who testified
that, anong other things, Lowe's fingerprint had been
found at the scene of the crine, his car was seen
| eaving the parking lot of the Nu-Pack imrediately
after the shooting, his gun had been wused in the
shooting, his tinme card showed that he was cl ocked- out
from his place of enploynent at the tinme of the
nmurder, and Lowe had confessed to a close friend on
the day of the shooting. The State also presented
over defense objection, the statenent Lowe gave to the
police on the day of his arrest. Lowe advanced no
w tnesses or other evidence in his defense. After
closing argunents, the jury returned a verdict finding
Lowe guilty of first-degree nurder and attenpted arned
robbery with a firearm as charged.

In the penalty phase, the State introduced a certified
copy of Lowe's previous conviction for robbery. Lowe
presented testinony in mtigation from a principal at
the correctional institution school who testified that
Lowe earned his GED and did a good job working as a

teacher's aide in her class; that Lowe hel ped ot her
inmates with their education; that he adapted well to
the structured environnment of the prison; and that
Lowe had not been in any serious trouble during his
i ncarceration pending trial. A pastor of Bible
studies at the correctional institution testified that
he nmet Lowe in prison duri ng hi s previ ous

incarceration and had recomrended him to stay at a
hal fway house, where he stayed for five nonths after
he was released from prison; that Lowe handled
responsibility well, was friendly, tried to do his
best, and got a job wth a |unber conpany; he
concluded that Lowe seened to have fallen in wth a
bad crowd after he left the halfway house. Lowe' s
enpl oyer at the lunber conpany testified that Lowe was
an excellent enployee, hard-working and reliable, and
was |iked by the other enployees; further, that Lowe
gained nore responsibility over tinme and eventually
was in charge of the yard when the foreman was not
there. O her enployees testified that Lowe was a good

3



worker, reliable, and friendly. Lowe's aunt testified
concerning his childhood and the fact that his father
converted to the Jehovah's Wtness faith when Lowe was
a teenager. This, in her opinion, caused problens
because the children rebelled. She expl ai ned that
because of this Lowe was unhappy as a teenager and got
into trouble as a teenager nore serious than normal
Lowe's father was called by the State in rebuttal and
explained that the aunt visited only twice a year; he
agreed that he was a strict disciplinarian, but that
he did not believe his religion caused his son to
commt these acts. He stated that he would never
speak to his son again. At the conclusion of the
penalty phase, the jury, by a nine-to-three vote,
recormmended the inposition of the death penalty.

The judge followed the jury's recommendation and
i nposed the death penalty, finding two aggravating
ci rcunst ances, specifically: (1) the defendant was
previously convicted of a felony involving the use or
threat of violence to the person; and (2) the capital
felony was commtted while the defendant was engaged
in or was an acconplice in the attenpt to conmt any
r obbery. In inposing the death penalty, the trial
judge expressly found the mtigating circunstances did
not outwei gh the aggravating factors. The trial judge
al so sentenced Lowe to fifteen years' inprisonnent for
the attenpted robbery conviction.

Lowe v. State, 650 So.2d 969, 971-72 (Fla. 1994).

In Lowe’s direct appeal, he raised the follow ng 17 issues:

| - The trial court erred in denying Lowe’s notion to
suppr ess hi s conf essi on wher e t he of ficers
deli berately bypassed Lowe’s request for an attorney.

Il - Fundanmental error undermi ned the fairness of M.
Lowe’s trial when the court permtted the jury to hear
Kerby’s inflammtory and prejudicial statenents during
tape on of the interrogation of Lowe.

11 - The trial court erred in admtting State's
exhibit 32, the entire contents of a box of Lowe’'s
personal itens, which included his PSI from his prior
robbery conviction and letters witten to Lowe in
pri son.

IV - M. Lowe’'s right to effective assistance of
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counsel and to equal protection of the laws were
violated by the trial court’s refusal to appoint co-
counsel to assist M. Long.

V - The trial court erred in failing to conduct an
inquiry into counsel’s effectiveness when appell ant
noved to di scharge court-appoi nted counsel

VI - The trial court erred in denying the notion for
his disqualification under Fla. R Cim P 3.230.
VIl - County Court Judge WId |acked jurisdiction to

preside over the instant felony prosecution where his
assignnment to the circuit bench was not tenporary.

VI - The trial court erred in giving, over
defendant’ s obj ecti on, the State’'s special jury
instruction: “inconsistent excul patory statenents can

be used to affirmatively show consci ous[ness] of guilt
and unl awful intent.”

I X - Appellant’s objections to the prosecutor’s
i mpr oper ar gunent in closing were erroneously
overruled and the denial of his mstrial notion on
t heses grounds were (sic) also error.

X - The trial court erred in granting the State’s
notion in limne which excluded Danny Butts’
spont aneous statenent to Donna Brooks that “two
peopl es” argued with and shot his nother.

Xl - The trial court erred in denying the defendant’s
requested instruction that the presence of the child
coul d not be considered in the penalty recommendati on.
XIl - It was error to instruct on the heinousness and
col dness aggravating circunstances when the evidence
did not support them

Xl - The State’'s penalty argunent was Sso inproper
and relied so heavily on non-statutory aggravating
ci rcunstances and character attacks on appellant that
a new sentencing nust be held.

XVl - The court gave excessive weight to the prior
violent felony by consideration of use of a weapon
when Lowe was not convicted of armed robbery and of
the brevity of the sentence for that robbery.

XV - The trial <court erred in overruling defense
objection to Oficer Scully's testinobny concerning
Lowe’s fleeing a police officer and the chase which
preceded Lowe’s arrest for the prior robbery.

XVI - The court failed [to] inquire into the failure
of D/ R fkin and G ndy Schrader to testify as defense
W t nesses as penalty phase and whether M. Lowe waived
that mtigating evidence.



XVIl - The trial court failed to consider or weigh
mtigation.

The Florida Suprene Court considered the issues and affirmed the
conviction and sentence. Lowe, 650 So. 2d 969.

On July 20, 1995, Lowe sought certiorari review. The US
Suprenme Court, on October 2, 1995, denied certiorari review

Lowe v. Florida, 516 U S. 887 (1995).

In  March, 1997, Lowe filed a shell nmotion for
postconviction relief. H s Amended Motion to Vacate Judgnents
of Conviction and Sentence was filed on Septenber 21, 2000 and
the Second Anended Motion to Vacate Judgnents of Conviction and
Sentence with Special Request for Evidentiary Hearing and Leave
to Amend was filed April 30, 2001. In the Second Amended
Motion, Lowe raised 31 clains as follows:

(1) Lowe has been denied access to public records;

(1) the conviction and sentence are unreliable
because of new y di scovered evi dence and/ or
i neffective assistance in not discovering that Dwayne
Bl ackmon and Lorenzo Sailor went to the Nu-Pack
convenience store with Lowe and that Lowe did not
shoot the victim that Blacknmon was a paid infornmant,
that Blacknon and Sailor admtted involvenent in the
crime and that Sailor killed the victim

(1) there was a lack of adversarial testing due to
i neffective assistance of gui |t phase counsel,
wi t hhol ding of excul patory evidence, and i nproper
trial court rulings;

(I'V) Lowe is innocent of first-degree nurder based in
part upon the claim Sailor and Blacknon admtted
participating in the crime and that Sailor shot the
vi ctin

(V) the convictions and sentences are unconstitutional
because t hey wer e obt ai ned as a result of
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i ntimdation, har assnent, and coercion by | aw
enforcenent officials;

(M) Lowe’s confession was obtained in violation of
the state and federal constitutions;

(VIl) Lowe was denied a full adversarial testing in
the penalty phase due to ineffective assistance of
counsel ;

(VII'l) counsel was ineffective in the guilt phase by
conceding the accuracy of the state’'s evidence,
t hereby, conceding Lowe’s guilt w thout consent;

(1'X) Lowe’ s convi ction and sent ence are
unconstitutional because trial counsel had a conflict
of i nterest which deprived Lowe of effective

assi stance of counsel;

(X) defense counsel was ineffective at the guilt and
penalty phases of trial for failure to obtain an
adequate nental health exam nation

(XI') Lowe is innocent of the death penalty;

(XI'l') Lowe was denied a proper direct appeal due to
omssions in the record due to trial —counsel’s
i neffective assi st ance, and such prevents
post convi cti on counsel from providing effective
representation;

(XII'l) counsel was ineffective in failing to renove
prejudi ced jurors;

(XI'V) counsel was ineffective for failing to nove for
a change of venue; ( XV) Lowe was denied a
constitutional trial as a result of systematic
discrimnation in jury selection;

(XV1) t he deat h sent ence is i nposed in a
di scrimnatory fashion;

(XVIl) Lowe has been denied his constitutional rights
due to rule prohibiting juror interviews;

(XVI'1l) the death sentence is unconstitutional as it
is based upon non-statutory aggravators and counsel
was ineffective in not arguing against the non-
statutory aggravation;

(XIX) Lowe’s death sentence based upon inproper jury
i nstructions;

(XX) the death sentence is unconstitutional because it
is based upon the felony nurder aggravator which is
duplicative;

(XXI') the jury instructions diluted the jury' s sense
of sentencing responsibility in violation of Caldwell
V. Mssissippi, 472 U.S. 320 (1985);
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(XXI'l) Lowe’s capital sentence is unconstitutiona
because the jury instructions shifted the burden to
t he defense;

(XXI'l'l) Lowe was denied a constitutional trial based
upon the court’s denial of co-counsel;

(XXIV) the trial court lacked jurisdiction to hear
Lowe’ s case;

(XXV) Lowe’s rights were violated when the trial court
refused to discharge defense counsel upon a claim of
i neffective assistance;

(XXVI) Lowe’s constitutional rights were viol ated when
the court refused the defense notion to recuse;

(XXVI'l) it was wunconstitutional to charge Lowe wth
preneditated and fel ony nurder;

(XXVI'1l) Florida’s capital sentencing statute is
unconstitutional because it fails to prevent arbitrary
and capricious inposition of the death penalty;

(XXI' X) Lowe is insane to be execut ed,

(XXX) electrocution and/or lethal injection are cruel
and unusual puni shnent;

(XXXI') cunulative errors rendered Lowe's conviction
and sentence unconstitutional. (April 30, 2001
noti on).

On January 28, 2002, Lowe filed an Amendnent to Second
Amended Mdtion to Vacate Judgnents of Conviction and Sentence
wi th Special Request for Evidentiary Hearing and Leave to Anend.
The anmendnent essentially raised an additional claim of
ineffective assistance of counsel, asserting counsel failed to
i npeach Dwayne Bl acknon (“Blacknmon”) with his grant of immunity
from perjury charges arising from a prior sworn affidavit.
Additionally, the notion alleged that counsel failed to inpeach
| nvesti gat or Kerby with evidence of bias.

Near April 2, 2002, Lowe filed his Amendnment to Claim | of

the Second Anended Motion to Vacate Judgnments of Conviction and



Sentence with Special Request for Evidentiary Hearing and Leave
to Anend. In this pleading, he re-asserted that he was denied
access to public records involving police contact wwth Patricia
VWite (“Wite”), Lowe’s girlfriend at the time of his
conf essi on.

Following the Huff® hearing in this cause, this Court
entered an order on Septenber 11, 2002, denying 12 of the 33
clains and setting January 7-10, 2003 for the evidentiary
heari ng. During the evidentiary hearing, in addition to other
evi dence, this Court heard testinmony from Lisa Mller
(“Mller”), Victoria Blackmon MBride, Blacknmon, and Ben Carter
(“Carter”) related to the allegations Blacknon confessed to the
killing.

After this hearing, Lowe filed a Supplenental Amendnent to
his Second Anmended Mdtion to Vacate Judgnents on January 23,

2003. There, he asserted a Brady v. Miryland, 373 U S. 83

(1963) wviolation. Lowe contends that the State had w thheld
information that certain I ndi an Ri ver County  Sheriff’s
detectives knew of alleged adm ssions by Blacknmon to MIler and
others that he was involved in the robbery of the Nu-Pack store
and was the shooter of Donna Burnell. The court held additional

evidentiary hearings on February 11, Mrch 19, and April 25,

1 Huff v. State, 622 So.2d 982 (Fla. 1983).
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2003 regarding this.

On June 20, 2003, Lowe served a Supplenmental Caim to
Def endant’s Second Anended Mtion. The sole claim was the
unconstitutionality of Florida s capital sentencing under R ng

v. Arizona, 122 S.Ct. 2428 (2002).

On August 9, 2004, the court denied relief. On or about
August 26, 2004, Lowe nmoved for a rehearing and filed a
successive notion for postconviction relief re-alleging Bl acknon
made adm ssions that he killed Donna Burnell. Lowe pointed to
al l eged adm ssions Bl acknon nade to Lisa G one (“Gone”) between
March and August of 2003, some tinme after Blacknon's
postconviction evidentiary hearing testinony. Since the alleged
statenments were nade after the hearing, the State conceded the
need for an evidentiary hearing. On Novenber 23, 2004, this
Court held a hearing on the rehearing and successi ve notion.

On January 13, 2005, wunder Florida Rule of Crimnal
Procedure 3.851(e)(2),2 Lowe filed another postconviction notion
entitled, Mdtion to Vacate Judgnents of Conviction and Sentence
Based upon Newly Di scovered Evidence. In that notion, he clained

Bl acknon al |l egedly nmade adm ssions to Maureen McQuade and David

2 Rule 3.851(e)(2) provides in part: “Successive Motion.
A nmotion filed under this rule is successive if a state court
has previously ruled on a postconviction notion challenging the
same judgnment and sentence.” In filing under this notion
provision, Lowe admts his is successive to his prior pleadings.
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Stinson. Lowe then filed an anendnent on March 2, 2005, claimng
anot her Bl acknon adm ssion, this tinme to M chael Lee.
Before the State could respond to that anmendnent, the tria

court issued an order granting a new penalty phase trial.
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SUMVARY OF THE ARGUMENT

ARGUMENT | - The State addresses Lowe’s clains IB, ID IE
and IIlA here and submts the court properly determ ned the
clains were in part procedurally barred, legally insufficient,
and neritless as Lowe he did not neet his burden of proof.

ARGUVENT 11 — Procedurally barred, and neritless are the
clainms of ineffectiveness for failing to present statenents by
Donna Burnell and Danny Butts. The adm ssion of the statenments
was rai sed and rejected on appeal.

ARGUEMNT 1l — The court properly found Lowe did not carry
his burden to prove that any excul patory evi dence was suppressed
as was argued in Cains IC, |11D2, and I11B.

ARGUMENT |V — The record supports the conclusion Lowe's
clainse of ineffectiveness related to his handling of the
physi cal evidence were barred and neritless.

ARGUEMENT V — Counsel did not render ineffective assistance
with respect to the admi ssion of Patricia Wite s testinony and
Lowe’ s confession. Mreover, the clains are barred.

CROSS-APPEAL — It was error of |law and fact, to grant a new
penalty phase. The court nerely assunmed simlar accounts of
Bl acknon’s all eged adm ssions should be heard by a jury, but
failed to take into account the admssibility of the accounts or

their inpact upon the sentence given the trial evidence.
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ARGUMENT
ARGUMENT |

TRIAL COURT DI D NOT ERR I N DENYI NG
PCST CONVI CTI ON RELI EF SI NCE LOWE
DD NOI' CARRY H 'S BURDEN FOR A
CLAIM OF | NEFFECTI VENESS OF
COUNSEL UNDER STRI CKLAND OR MEET
THE REQUI REMENT FOR NEWLY
DI SCOVERED EVI DENCE

In his appeal from the |lower court’s denial of his notion
to vacate judgenent, Lowe rmakes nunerous clainms of inadequacy
of counsel. The alleged ineffectiveness of his trial counsel
resulted in a denial of an adversarial “testing” at trial, the
jury not having evidence of other participants in the crine
besi des Lowe, and irrelevant and prejudicial matters comng into
evidence. In his Argument | (Br. p. 1-26) Lowe alleges,
essentially, that Blacknon admtted being the shooter to various
individuals and then lied at the trial and subsequent post-
conviction hearing, claimng he was sick in bed on the day of
the robbery and nurder. Lowe asserts his trial counsel failed
to find and to present this evidence. He continues this vein in
his Argunent II1l (Br. p. 53-78) saying that Blacknon was not
properly inpeached with supposedly inconsistent statenents.

The trial court granted and held an extensive evidentiary
hearing on these grounds. After a full hearing, enconpassing

several hearing dates and numerous Ww tnesses, the court properly
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denied each of these clains in witten opinions detailing its
findi ngs and reasoni ng.
The standard of review for clains of ineffective assistance

of counsel following an evidentiary hearing under Strickland v.

Washi ngton, 466 U S. 668 (1984), is de novo, wth deference

given the trial court’s factual findings. “For ineffective
assi stance  of counsel cl ai s rai sed in post convi ction
proceedi ngs, the appellate court affords deference to findings
of fact based on conpetent, subst anti al evi dence, and
i ndependently reviews deficiency and prejudice as mxed

gquestions of law and fact.” Freeman v. State, 858 So.2d 319, 323

(Fla. 2003). Recently, this Court discussed its review
followi ng an evidentiary hearing:

we review the deficiency and prejudice prongs as "m xed
questions of law and fact subject to a de novo review
standard but ... the trial court's factual findings are to
be given deference. So long as the [trial court's]
deci sions are supported by conpetent, substantial evidence,
this Court will not substitute its judgnment for that of the
trial court on questions of fact and, |ikewise, on the
credibility of the witnesses and the weight to be given to
the evidence." Sochor v. State, 883 So.2d 766, 781 (Fla
2004) (quoting Porter v. State, 788 So.2d 917, 923 (Fla.

2001)) (enphasis omtted).

Arbel aez v. State, 889 So.2d 25, 32 (Fla. 2005).4 4 See Reed v.

State, 875 So.2d 415 (Fla. 2004); Davis v. State, 875 So.2d 359,

365 (Fla. 2003); Bruno v. State, 807 So. 2d 55, 62 (Fla. 2001);

State v. Riechmann, 777 So. 2d 342 (Fla. 2000); Sins v. State,
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754 So. 2d 657, 670 (Fla. 2000); Stephens v. State, 748 So. 2d

1028 (Fla. 1999); Rutherford v. State, 727 So. 2d 216 (Fla.

1998); Rivera v. State, 717 So. 2d 477, 482 (Fla. 1998); Rose v.

State, 675 So. 2d 567 (Fla. 1996).

For a defendant to prevail on an ineffective assistance
claim he nust establish (1) counsel’s representation fell bel ow
an objective standard of reasonableness, and (2) but for the
deficiency in representation, there is a reasonable probability
the result of the proceeding would have been different.

Strickland, 466 U. S. 688-89. This Court has expl ai ned:

First, the defendant nmust show that counsel's
performance was deficient. This requires show ng that
counsel nmde errors so serious that counsel was not
functioning as the "counsel" guaranteed the defendant
by the Sixth Amendnent. Second, the defendant nust
show that the deficient performance prejudiced the
defense. This requires showi ng that counsel's errors
were so serious as to deprive the defendant of a fair
trial, a trial whose result is reliable. Unless a
def endant makes both showi ngs, it cannot be said that
the conviction or death sentence resulted from a
breakdown in the adversary process that renders the
result unreliable.

Valle . St at e, 778 So.2d 960, 965 (Fla.2001) (quoting

Strickland, 466 U.S. at 687). At all tines, the defendant bears

the burden of proving not only that counsel’s representation
fell below an objective standard of reasonabl eness, and was not
the result of a strategic decision, but also that actual and

substantial prejudice resulted from the deficiency. Under
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Strickland, it is the defendant’s burden to prove that counsel’s

actions were unreasonable wunder prevailing professional norns
and that the offendi ng conduct was not the result of a strategic

deci sion See; Strickland, 466 at 688-89; Ganble v. State, 877

So.2d 706, 711 (Fla. 2004).
In Davis, 875 So.2d at 365, this Court reiterated that the

deficiency prong of Strickland requires the defendant to

establish that the “conduct on the part of counsel that is
outside the broad range of conpet ent performance under

prevailing professional standards.” (citing Kennedy v. State

547 So.2d 912, 913 (Fla. 1989). Wth respect to performance,
“judicial scrutiny must be highly deferential;” “every effort”
nmust “be made to elimnate the distorting effects of hindsight,”
“reconstruct the circunstances of counsel's chall enged conduct,”
and “evaluate the conduct from counsel's perspective at the

tine.” Strickland, 466 U. S. at 689; Davis, 875 So.2d at 365. In

assessing an ineffectiveness claim the Court nust start from a

“strong presunption that counsel’s conduct falls within the w de

range of reasonable professional assistance.” Strickland, 466
U.S. at 688-89. “Judicial scrutiny of counsel’s performance
nmust be highly deferential” and “the distorting effects of

hi ndsi ght” nust be elimnated in order to “reconstruct the

ci rcunstances of counsel's challenged conduct,” and “eval uate
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t he conduct from counsel's perspective at the tine.” Strickland,

466 U.S. at 689; Davis, 875 So.2d 365. A “strong presunption
that counsel's conduct falls within the wi de range of reasonable

prof essi onal assistance” nust be enployed. Strickland, 466 U.S

at 689 (citation omtted). The ability to create a nore
favorable strategy years later does not prove deficiency. See

Patton v. State, 784 So. 2d 380 (Fla. 2000); Cherry v. State,

659 So. 2d 1069 (Fla. 1995). “A court considering a claim of
i neffectiveness of counsel need not nmeke a specific ruling on
the performance conponent of the test when it is clear that the

prejudice conponent is not satisfied.” Maxwell v. Winwight,

490 So.2d 927, 932 (Fla.), cert. denied, 479 U.S. 972 (1986).

Expoundi ng  upon Strickl and and chal | enges to the

i nvestigation counsel conducted, the United States Supreme Court

cautioned in Wggins v. Smth, 539 U S. 510, 533 (2003):

I n finding t hat Schl ai ch and Net hercott's
investigation did not neet Strickland s performance
standards, we enphasize that Strickland does not
requi re counsel to investigate every conceivable |ine
of mtigating evidence no matter how unlikely the
effort would be to assist the defendant at sentencing.
Nor does Strickland require defense counsel to present
mtigating evidence at sentencing in every case. Both
conclusions would interfere with the "constitutionally
protected independence of counsel” at the heart of
Strickland. 466 U.S., at 689, 80 L Ed 2d 674, 104 S C
2052. W base our conclusion on the nmuch nore limted
principle that "strategic choices nmade after |ess than
conplete investigation are reasonable" only to the
extent that "reasonabl e professional judgments support
the limtations on investigation." Id., at 690-691 .
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: A decision not to investigate thus must  be
directly assessed for reasonableness in all the
circunstances."” 1d., at 691

Wggins, 539 U S. at 533 (enphasis supplied). From WIllians v.

Taylor, 529 U S. 362 (2000), it is clear the focus nust be on
what efforts were undertaken and why a specific strategy was
chosen over another. Counsel does not need to conduct an
i nvestigation (even a non-exhaustive, prelimnary investigation)
to be reasonable in declining to investigate a line of defense

t horoughly. See Strickland, 466 U S at 690-91 (stating

“[s]trategic choices made after |ess than conplete investigation
are reasonable precisely to the extent the reasonable
pr of essi onal j udgnent s support t he limtations on
investigation.”). Wth these principles in mnd, the State
asserts that the court’s factual findings and |egal concl usions
nmust be uphel d on appeal.

Lowe disputes the court’s findings of fact on wtness
credibility as well as its legal determ nation that the defense
failed to present sufficient evidence at the evidentiary
hearings to prove its clainms. As discussed below, the court’s
denial of relief on each of these issues was proper and
appropri ate. Thi s Court shoul d uphol d t he deni al of
postconviction relief.

As discussed in detail below, Lowe failed to neet his
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burden of proving that any prejudice resulted. He is not
entitled to relief. He failed to neet his burden of proof at the
evidentiary hearing on any of these issues and, furthernore, has
consistently failed to address the overwhel m ng and conpelling
evidence admtted at trial conclusively proving his gquilt.

| neffecti ve assi stance of counsel under Strickland has not been

proven. The court’s rejection of all the clains of ineffective

assi stance of counsel nust be affirned.

A. Lowe failed to show prejudice for counsel’s deficient
performance with regard to witnesses Lisa MIller and
Ben Carter.

In his Argument B, Lowe asserts that his trial counsel
performed inadequately by failing to investigate and to find
MIler and Carter, wtnesses to Blacknon's alleged adm ssion.
Lowe argues here, and throughout the brief, that the jury's
verdict of first degree nmurder rested solely upon a theory of a
| one gunman. He argues that since the prosecutor chose to stress
the theory that Lowe acted alone in nurdering Donna Burnell, the
jury woul d have had no choice but to acquit Lowe of first degree
murder if they had heard any evidence at all that suggested nore
than one person were involved in the crine. Hence, in his view,
prejudice resulted because his attorney failed to find and to
present these w tnesses.

The court heard from both MIller and Carter at the
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evidentiary hearing. MIller clainmed that several nonths after
the murder, she was present when Blacknmon admitted to shooting
Donna Burnell. (PCR-T.16 717-719). She clainmed she told three
different police officers about these statenents: Detective Phil
WIllianms, Detective John Gimmach, and Detective Parrish. (ld.
719-723). Carter also testified, saying that he too heard
Bl acknon claim to have killed Ms. Burnell, both at the tine
MIller was present as well as additional times after the trial.
(PCR-T.21 1246). There were, however, substantial and numerous
di screpanci es between the testinonies of MIler and Carter.

The State inpeached both MIller and Carter. MIller had
prior felony convictions and had served a prior prison sentence.
(PCR-T.16  741-743). Carter’s testinobnies were internally
i nconsistent which the State brought to Ilight during cross
exam nation. (PCR-T. 21 1246- 1257). Li kew se, each story
contradicted the other. The three detectives also testified
during the evidentiary hearing and all denied ever receiving any
information from MIler about this nurder. (PCR-T.17 833, 841,
852). Final ly, Victoria Bl acknon, and Bl acknmon  hinsel f,
testified at the hearing, denying Blacknon ever admtted to
shooting Burnell; their testinobnies were consistent with their
numer ous previous statenents they had given the police as well

as with their trial testinmonies which established Bl acknobn was
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home at the tine the nmurder took place. (PCRT.18 909-910, PCR
T.19 1034-1036).

In its August 8, 2004 Order Denying the Mdtion to Vacate,
the court, while concluding that trial counsel’s performnce was
deficient for not finding and presenting MIler and Carter,
specifically found that no prejudice resulted. Their conbined
testinmony carries little weight. It absolutely does not negate
all the trial evidence proving Lowe's guilt. It does not deny
Lowe’s presence and participation in the crinme. It does not
undernmne Wiite' s testinmony about Lowe using her car and her
taking himback to work imedi ately after the nurder or that she
woke up both Blacknon and his wife Victoria when she went to
their house immedi ately after dropping Lowe off at work. It does
not undermne Victoria s testinony that her husband was sick and
asleep in bed until Wite awakened him It does not negate the
accuracy of the physical evidence of Lowe’'s fingerprints at the
crime scene. There is no way possible for prejudice to result
gi ven t he over whel m ng evi dence pr esent ed of Lowe’ s
participation in and guilt of the nmurder of Donna Burnell

Furt her nore, their testinony would only have been
adm ssible at trial as inpeachnment; it would not have been
substantive evidence of anything. The evidence these wtnesses

woul d present does not fit the definition of “newy discovered

21



evi dence.” See Jones v. State, 709 So.2d 512, 525 (Fla. 1998)

(finding due process consi derati ons did not war r ant
postconviction relief based on newy discovered evidence
consisting of declarant's alleged statenments that he, rather
t han defendant, nurdered police officer; all wtnesses but one
were prison inmtes with extensive felony records, all of the
statements were allegedly mde after defendant had been
sentenced to death, and alleged confessions were sonewhat

contradictory); United States v. Seabolt, 958 F.2d 231, 233 (8th

Cr. 1992)(noting "a statenent by one crimnal to another
crimnal ... is nore apt to be jailhouse braggadocio than a
statenent against his crimnal interest.").

The court also nmade specific findings that MIller and
Carter were inconsistent with each other on significant details.
The internal inconsistencies in Carter’s testinony alone are
i ndi cative of collusion, or at |east discussions, between the
wi tnesses about their statenents. Their testinonies differed
from each other on the circunstances of when Bl acknon allegedly
made these statenents. Both were convicted felons with crines of
di shonesty in their history. The court did not find these
W t nesses persuasive or credible. The court found that even if
MIler and Carter would have inpeached Bl acknon to sone extent,

neither person’s testinmony would have negated the overwhel m ng
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evidence of Lowe’s participation and quilt. “This Court finds
the Defendant has failed to denobnstrate that there is a
reasonabl e probability that, but for trial counsel’s deficient
performance, the outconme would have been different. ... The jury
was instructed on the alternative theories of first degree

preneditated murder and first degree felony nurder.” (citation
omtted). Thus, there is no reasonable probability that the
out come woul d have been different.” (PCR-R 2048).

Lowe failed to neet his burden of proof on the prejudice

prong of the Strickland standard. He has utterly failed to

address the evidence presented to the jury that absolutely |inked
him to the crime and nurder and that precluded any prejudice.
Some of the evidence of Lowe's guilt included fingerprints, eye
Wi tness testinony about the car, the gun and casings, and, not
| east, Lowe’s literal confession to being involved in robbing the
store at the time Ms. Burnell was shot. (T. 739-814). Lowe’ s
presence a& the NuPak store, and being the sole perpetrator of
the robbery-nurder, as well as Blacknon’'s |ack of involvenent
were corroborated by the fact the robbery-nurder occurred on July
3, 1990, between 10:07 a.m (last register sale) and 10:13 a.m
(time the 911 call is placed), at a tinme when Lowe was cl ocked
out of work between 9:58 a.m and 10:36 a.m that norning, but

Bl acknmon was seen at hone. White reported that Lowe had her
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white Ford which Steven Leudtke (“Leudtke”) identified as being
at the scene and driven by a single black nale. Al so, Wite
stated Lowe picked her up between 10:00 and 11:00 a.m and she
returned himto work. The tine trials established that it took
22 mnutes to drive from Lowe’s business to the Nu-Pack store
then to his honme and back to Gator Lunber. The record shows that
It took about 40 mnutes to nmake a one-way trip from Bl acknon’ s
hone to the Nu-Pack store. After returning Lowe to work, Wiite
arrived at the Bl acknon residence where she awakened Bl acknon and
his wife Victoria. Clearly, Lowe was the perpetrator: he was
away fromwork at the time of the crinme and Bl acknon was hone in

bed with his wfe.

The court properly noted the felony nurder jury instruction,
coupled with the substantial uncontradicted evidence of Lowe’s
presence at the crinme scene, provided the jury with a nore than
adequate basis to convict Lowe of first degree felony nurder no
matter what argunment the State chose to present in its closing
statenent. In fact, during the evidentiary hearing, Carter’s and
MIller' s testinonies indicated Lowe was present during the crine.
The court was correct in its holding that there was not a
reasonabl e probability the verdict would have been different if

this evidence had been presented. |Its denial of relief was
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appropriate and shoul d be uphel d.

B. Lowe failed to show either deficient perfornance or
prejudice in his counsel’s not inpeaching Bl acknon with
his affidavit.

Under  Argunent L1TTA, Lowe contends his counsel was
i neffective for not inpeaching Blacknon at trial with his pre-
trial affidavit given to his previous counsel. Lowe argues this
i npeachnment woul d have exposed Bl acknon as a liar and the jury
woul d have rejected his testinony outright. (Br. 54-77). Under
Lowe’ s analysis, Blacknmon provided the only direct evidence of

Lowe’s involvenent in Burnell’s killing. Lowe is m staken.

During the evidentiary hearing on this <claim Bl acknon
testified claimng portions of the affidavit were false. In its
opinion, the court stated that it conpared the affidavit and the
statenment Blacknon gave to the police and found them to be
substantially simlar and that, therefore, “the effectiveness of
the Affidavit for inpeachnment purposes is questionable.” (PCR-R
2053). The court went on to find that even if counsel had
| npeached Bl acknon with the affidavit, the trial’s outcone would
have been the same. The court based this finding on all the
evidence previously discussed in section A and reincorporated
here that conclusively |inked Lowe to the nurder. Id. Lowe failed

to meet his burden of show ng prejudice under Strickl and.
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At the wevidentiary hearing, the court heard how the
assi stant public defender (“APD') coerced Blacknon into giving a
false affidavit. That cane to light during a subsequent statenent
Bl acknon gave the police. The State notified the court about the
APD s actions and the court renoved himas Lowe’s attorney. Long
was appointed and given the file. Wile counsel Janes Long
(“Long”) initially testified he did not recall his reasoning for
not using the affidavit as inpeachnent, he later said Blacknon's
recantation was behind the reason for not pursuing the

i npeachnent issue at trial. (PCR-T.15 573-578).

John Unruh (“Unruh”), an Assistant Public Defender, also
testified at the evidentiary hearing. Shortly before this trial
he represented both Lowe and Blacknon sinultaneously. Unruh
stated that the affidavit was in the file he gave Long when the
court renoved him from the case for a conflict of interest and
that he would have inpeached Bl acknmon with the it. However, on
cross exam nation, the state established that it was in fact
Unruh who pressured Blacknon into signing the affidavit and that
Bl acknon’s statenment to the police would have been introduced at
trial to refute the affidavit. (PCRT.18 907-946). It was
Unruh’s pitting Lowe agai nst Bl acknmon and preparing the affidavit

Bl acknon signed which led to his renoval as trial counsel.

26



Bl acknon also testified that he did not kill Donna Burnel
and that there were portions of the affidavit he was unsure were
even in it when he signed it. He stated that he would not have
signed the affidavit wunless Unruh directed him to do so.
Bl acknmon averred that at the time of the crinme, Carter told the

police Lowe conmtted the crinme. (PCR T 908-947).

To recap, Unruh directed Blacknon to give this affidavit.
After doing so, Blackmon then gave a statenment to the State,
contradicting a portion of the affidavit. If trial counsel had
tried to inpeach Blackmon with the affidavit, the State would
have brought out why he signed the affidavit in the first place
and then offered Blacknon's statenment to the police to rebut the
| npeachment attenpt. It is highly unlikely that the jury would
have sinply disregarded Blacknon’s testinmony or acquitted Lowe
under these circunstances. Moreover, second-guessing how Long

handl ed the case does not satisfy Lowe’s burden. See Cherry, 659

So.2d at 1073 (stating "standard is not how present counsel would
have proceeded, in hindsight, but rather whether there was both a
deficient performance and a reasonable probability of a different
result"). Here, although another attorney might have done
sonmething differently, Lowe has failed to prove the outconme woul d
have changed and, thus, has not established prejudice. In |ight

of all of the evidence linking Lowe to the crinme (the
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fingerprints, the confession, etc.), Long s inpeaching Bl acknon
with a questionable affidavit prepared by a discredited,
di scharged counsel would not have resulted in a different

outcone. This Court should affirmthe denial of relief.

C. Lowe failed to prove that the alleged newy discovered
evidence would have been admissible in a guilt phase
trial or would have produced an acquittal.

Lowe also claine he has newy discovered evidence of
addi ti onal w tnesses purporting to have heard Bl acknon confess to
the murder of Burnell. He contends that G one, Mureen MQade
(“McQuade”), and David Stinson (“Stinson”) each heard post tria
statements by Bl acknon cl aimng he was the shooter. G one clains
to have heard Bl acknon’s adm ssions in March 2003, early in their
relationship. MQuade clains to have heard them in the late
1990's when they lived together. Stinson clains to have heard
them in 1992 when they were getting high together. MQuade and
Stinson turned up after the court concluded the evidentiary
hearings. Gone testified at an evidentiary hearing on his

successi ve notion

The court found Gone’'s evidence was “newly discovered.”?

3 The State maintains its argunents presented in previous

briefs and responses that Gone’'s testinony is not in fact “newy
di scovered evidence.” It incorporates its earlier argunent and
wants to preserve its objections and stance should this Court
reverse and return the case to the lower court for further
evidentiary hearings and proceedi ngs.
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(PCR-R 2584). It also found her testinony analogous to Mller’'s
and Carter’s in that it did not undermne the jury's verdict of
guilt under the first degree felony nurder theory. The court

found nothing Grone testified to:

underm ne[d] the Defendant’s confession to
his girlfriend that he was the driver of the
getaway car involved in the crinme, evidence
of the Defendant’s fingerprints found at the
scene, testinony concerning the sighting of
the Defendant’s girlfriend’s <car in the
par ki ng | ot of the convenience store
i medi ately after the shooting, evidence that
the Defendant’s gun was used in the shooting,
or evidence of the Defendant’s tinme card
showi ng that he was clocked out from work at
the time of the nurder.

(PCR-R 2047). Al of this evidence supported a conviction under

the felony nurder instruction given to the jury. Consequently,

Lowe suffered no prejudice in the guilt aspect of the case.

Wth respect to MQade and Stinson, the court assuned,
based upon their affidavits, that their testinony would be the
same. Gven its ruling on MIler and Carter, it did not nake a
final ruling on their evidence other than to conclude that the
felony murder conviction would not be altered. Wthout a
probability of a different verdict, Lowe did not carry his burden

under Wight to get relief on a newy discovered evidence claim

The State incorporates its analysis and argunents nmade in | A
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and Il above into this discussion. Not hing Grone, Stinson, or
McQuade had to say rebutted the overwhel mi ng evidence of Lowe’s
participation in and guilt for the nmurder of Burnell. Since Lowe
cannot show prejudice in his guilt phase, these clains of newy

di scovered evidence are without nerit.

To get relief under a claim of newy discovered evidence,

Lowe nust show

the evidence "nust have been unknown by the tria

court, by the party, or by counsel at the tinme of
trial, and it nust appear that defendant or his counsel
coul d not have known them by the use of diligence."” |If
this test is net, the court nust next consider whether
the newy discovered evidence is of such a nature as to
pr obabl y produce an acquittal on retrial.
Additionally, we have said that newly discovered
evidence, by its very nature, is evidence that existed
but was unknown at the tinme of the prior proceedings.

Wight v. State, 857 So.2d 861, 870-71 (Fla. 2003) (citations

omtted). See Kokal v. State, 901 So.2d 766 (Fla. 2005); Brown

v. State, 846 So.2d 1114, 1126 (Fla. 2003); Ventura v. State, 794

So. 2d 553, 570 (Fla. 2001); Robinson v. State, 770 So. 2d 1167,

1170 (Fla. 2000); Jones, 709 So.2d at 520-21; Scott v. Dugger,

604 So. 2d 465, 468 (Fla. 1992); Porter v. State, 653 So.2d 374,

380 (Fla. 1995). Looking clearly at the trial evidence and the
| aw given the jury, Lowe did not and cannot show the prejudice

required to be entitled to relief.
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Jones, 709 So.2d at 523 is instructive and the case
situation is analogous to this one. In each, a defendant, here
Lowe apparently through the assistance of Carter and Mller
convinced a nunmber of inmates to testify about a third party’s
al l eged confession to commtting the nurder. In fact, while
MIler was incarcerated with Gone she called postconviction
counsel and then handed the telephone to Gone to speak. This
Court rejected Jones’ claim that the alleged confessions should

be adm tted as substantive evidence, stating:

...Mreover, unlike the confessions in Chanbers, the
alleged confessions in this case lack indicia of
trustwort hi ness. The fact that nore innmates have cone
forward does not necessarily render the confessions
trustworthy. The confessions were not made prior to
the original trial in ci rcumst ances i ndi cating
trustworthi ness, such as spontaneously to a close
acquai ntance as in Chanbers, or to his own counsel or
the police shortly after the crine, but were nade to a
variety of inmates with whom Schofield served prison
tinme.

All of the statenments were allegedly made after Jones
had been sentenced to death; in nmany cases nore than a
decade elapsed before the inmte cane forward until
after Jones’ nost recent death warrant was signed,
wai ti ng anywhere from four to fifteen years to report
their informtion.

Except for Schofield s former girlfriend, the w tnesses
were all prison inmates with extensive felony records.
However, it is not their felony records al one that cast
doubt on the wtness’ credibility. Judge Soud’s
observations in his 1992 order, wherein he analyzed the
reasons the confessions were not particularly reliable,
are equally valid here even in light of the testinony

31



of the additional w tnesses. Like the witnesses in
1992, the witnesses who testified at the npbst recent
hearing spoke only in general terns of Schofield s

possi bl e invol venent in the nurder of Oficer
Szafranski. No witness testified to any uni que details
surroundi ng the nurder. In fact none of the w tnesses

related specific details of the crine...

Jones, 709 So.2d at 525 (footnotes omtted, enphasis supplied).

“[1]n conducting a cunulative analysis of newy discovered
evidence, we nmust evaluate the newy discovered evidence in
conjunction with the evidence submtted at trial and the evidence
presented at prior evidentiary hearings. See Jones, 709 So. 2d at
522.” Kokal, 901 So.2d at 776. VWile recantation testinony can
be newy discovered evidence, courts regard it as “exceedingly

unreliable.” Li ght bourne v. State, 742 So.2d 238, 247 (Fla.

1999). In reiterating that recanted testinony can be newy
di scovered evidence this Court ruled that the trial judge is

required to review "all the circunstances of the case" while
bearing in mnd that recanted testinony is "exceedingly
unreliable, and it is the duty of the court to deny a new trial
where it is not satisfied that such testinony is true." Arnstrong
v. State, 642 So. 2d 730, 735 (Fla. 1994). A court may grant a
new trial only when it is satisfied that the recanted testinony
Is of such a nature that a different verdict would probably

result. 1d. Mor eover, sinply because several wtnesses trickle

forward years after the trial, and now after the alleged
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confessor is dead, to accuse Blacknon does not automatically

require a new trial. See Melendez v. State, 718 So.2d 746, 747-

48 (Fla. 1998) (rejecting claim of newy discovered evidence of
five wtnesses who alleged another suspect confessed to the
mur der where new w tnesses were convicted felons, none of which

were credible); Blanco v. State, 702 So.2d 1250, 1252 (Fla. 1997)

(affirmng rejection of relief upon claim of newy discovered
evi dence as new witnesses were not credi ble and offered testinony

I nconsi stent with trial evidence).

Grone’s testinony and Stinson’s and McQuade' s affidavits do
not support Lowe’s clains for relief. Nothing these w tnesses
would offer would have any inpact wupon the felony nurder
convi ction. Conmparing all the allegations of Blacknon's
adm ssions with the trial evidence and hearing testinony plainly
shows there is no reasonable likelihood of acquittal on retrial.
Bl ackmon and his ex-wife denied these “confessions” at the
evidentiary hearing testifying, as they did at trial, that they
were honme in bed when the hom cide occurred. Wiite' s car, which
Lowe used that norning, was at the NuPac store. Lowe admtted
being at the store that norning. Leudtke saw White's car with a
lone black nale wearing a Gator Lunber uniform Lowe’ s

fingerprints were in the store. The State denonstrated Carter,
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MIler, and Grone are convicted felons* who knew each other and
di scussed this case in jail. The affidavits from MQuade and
Stinson show a simlar connection wth drugs and felony
convi cti ons. None of these w tnesses canme forward imedi ately,

some waiting nore than a decade to offer testinony, and sone even
wai ting until after Blacknon was deceased and no | onger could be
harmed by these allegations. The totality of the evidence shows
the “newly discovered” evidence is not of such a nature that it

woul d produce an acquittal on retrial. Not only is the “new
evidence” unreliable, but it is refuted by the known trial facts

and evi dence.

Wiile the State continues to dispute that these w tnesses
are newy discovered evidence, a further question remins of
whether their testinony would be admssible at a qguilt phase
trial. Blacknon is now dead, as the court established at the
hearing in Novenber 2004. The entirety of evidence by Gone,
McQuade, and Stinson is Blacknon's out of court statenent

concerning the shooting which Lowe wi shes to offer for the truth

4

Al t hough not fully confessed to by the prior witnesses, it is
clear each had a notive, or at a mnimm a |lack of fear, to
al | ege Bl acknon made incul patory adm ssions. VWhether it was to
help their friend, Lowe, or to exact revenge for sonme unvoiced
injustice Blacknon nay have inflicted, the wtnesses were not
credible and their testinony did not mesh with the known facts in
spite of the court’s general conclusion that each reported
Bl ackmon’ s adm ssions to the killing.
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of the matter asserted. This is classic hearsay.

A court nust determ ne whether the proposed newy discovered
evidence would be admssible at trial and “then evaluate the
"weight of both the newy discovered evidence and the evidence
which was introduced at the trial.'” Kokal, 901 So.2d at 775

(citations omtted). See Sins v. State, 754 So. 2d 657, 660 (Fla.

2000) (stating that even “[a]ssum ng the ... evidence qualif[ies]
as newy discovered, no relief is warranted if the evidence woul d
not be adm ssible at trial.”). Lowe has not shown that these
cl assic hearsay statenments would be admissible in the quilt

phase of a new trial were one ordered. See Gimyv. State, 841

So.2d 455, 464 (Fla. 2003) (finding no abuse of discretion in

refusing to admt hearsay testinony under Chanbers  v.

M ssissippi, 410 U S 284 (1973), where, unlike Chanbers, the

statement’s reliability was not established clearly); Sliney, 699
So.2d at 670 (rejecting claim hearsay was adm ssible under
Chanbers because statenents were critical to Sliney s defense,
and noting in Chanbers “court held that such third party
confessions should “have been admtted because the statenents’
reliability was clearly established” and Sliney had not nade

requi site show ng).

G ven the above, this Court should uphold the | ower court’s
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denial of relief on the claimof newy discovered evidence.

D. Lowe is not entitled to relief for cunulative
prejudi ce since he showed neither deficiency nor
prej udi ce under his previous clains.

Finally, Lowe argues he is entitled to relief due to the
curmul ative prejudice of the previous clains. He posits that if
all the alleged “confessions” by Blacknon had been presented via
MIller, Cater, Gone, MQade, and Stinson, the jury would

believe there was a | one shooter and Blacknon was that person.

The court denied this claimas well, finding it had no nerit
given the overwhel m ng evidence of Lowe’'s participation in the
crime and death of Burnell. (PCRR 2058). The court had denied
Lowe’ s other clains as procedurally barred, legally insufficient,

and/or without nerit as discussed earlier in this brief.

Since the court found no prejudice in those clains, there
could not be cumulative prejudice so as to invalidate his

conviction. See Downs v. State, 740 So. 2d 506, 509 (Fla. 1999)

(finding where allegations of individual error are found
neritless, a cunulative error argunent based on the asserted
errors nust fall); Melendez, 718 So. 2d at 749 (concl udi ng where
each claim is neritless or procedurally barred, there is no

curmul ative error to consider); Zeigler v. State, 452 So. 2d 537,

539 (Fla. 1984) sentence vacated on other grounds, 524 So. 2d 419
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(Fla. 1988). The State incorporates its previous analysis and

argunments and submts this Court should affirm

ARGUMENT | |

TRIAL COURT DID NOTI' ERR [|IN DENYING POST
CONVI CTION RELIEF SINCE LOWNE DI D NOT CARRY
H S BURDEN FOR A CLAIM OF | NEFFECTI VENESS OF
COUNSEL UNDER STRI CKLAND W TH REGARD
STATEMENTS BY DONNA BURNELL AND DANNY BUTTS
AND STEVEN LEUDTKE' S TESTI MONY ABOUT THE
L1 NEUP.

Lowe clains he is entitled to post conviction relief because
of ineffectiveness of counsel with regard to the adm ssion of
statenments nmade by Donna Burnell when she was dying and by Danny
Butts shortly after the shooting as well as for not eliciting
further testinmony from Leudtke regarding a suspect |ineup he was
shown by police. It is Lowe’'s position that each of these

resulted in prejudice that warranted the court vacating the

j udgenent agai nst him
The standard of review for clains of ineffective assistance

of counsel followi ng an evidentiary hearing under Strickland is

de novo, with deference given the court’s factual findings. “For
i neffective assi stance of counsel clains raised in postconviction
proceedi ngs, the appellate court affords deference to findings of
fact based on conpetent, substantial evidence, and independently

reviews deficiency and prejudice as m xed questions of |aw and
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fact.” Freenman, 858 So.2d at 323.

A. Lowe failed to neet his burden of proof in show ng
either deficient perfornmance or prejudice with regard
al | eged statenent by Donna Burnell.

In his Argunent Il B (Br. 31-34), Lowe clainms counsel was
deficient for failing to present evidence that Donna Burnell told
the police that she did not know her assail ant. The def endant
argues that the victimtold Sgt. Ewert she did not know who shot
her, and that this evidence would have contradicted the state’s
theory that Lowe shot the victim The trial court found that
Lowe presented no evidence of this at the evidentiary hearing
and, therefore, this claimwas without nmerit. Lowe failed to neet

either prong of the Strickland test. (PCR R 2048).

Lowe presented no evidence that Burnell knew him in any
manner. James Long, the original trial counsel, testified at the
evidentiary hearing that he had no nenory of a police report
detailing Burnell’s lack of know edge of her shooter nor did he
remenber the defendant claimng to know her. (PCR-T.14 499-501).
Long coul d not have be ineffective in his performance if Lowe did
not tell or supply his counsel with the necessary facts. Cherry
v. State, 781 So. 2d 1049, 1050 (Fla. 2001) (rejecting claim of
I neffectiveness where defendant’s actions constrained counsel’s

performance because "reasonabl eness of counsel's actions may be
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determ ned or substantially influenced by the defendant's own

statenments or actions"); Rutherford, 727 So.2d at 224-25

(reasoning counsel was not ineffective where he failed to
i nvestigate, develop, and present nitigating evidence regarding
def endant's harsh chil dhood and war experiences where counsel had
reasonabl e basis not to present this evidence and where def endant
did not cooperate in presenting certain mtigation evidence);

Sinse v. State, 602 So. 2d 1253, 1257 (Fla. 1992) (finding when

def endant directs counsel not to coll ect evidence, counsel is not

ineffective in following client’s w shes because counsel has
consi derable discretion in preparing trial strategy and choosing

t he neans of reaching the client’s objectives").

Moreover, Lowe waived this claim by presenting no other
evidence of it at the hearing. Since he provided no evidentiary
support for this claim the trial court’s denial of relief was

proper. Onen v. State, 773 So. 2d 510 (Fla. 2000)(affirmng

court finding that defendant waived evidentiary claim when he
made no effort to introduce evidence to support claim. The
trial record also fails to support this contention of Lowe. The
record reflects that Sgt. Ewert told the victimnot to talk and
put his finger in her hand and told her to squeeze once for no
and tw ce for yes. Sgt. Ewert asked the victimif she knew who

he was and she responded yes by squeezing his finger. He al so
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testified that she rolled her eyes back and |ooked at him and
that every tinme he asked a question thereafter, she responded
shallowly “no, no, no.” (T. 541-542). The State played the
tape of Lowe’'s statenent during the trial where he clained to
know her by sight alone from his patronage of another convenience
store where she had worked. (T. 701-707). There sinply is no
evidence in the record of any of the proceedi ngs indicating that
Ms. Burnell knew Lowe. The nere possibility that she m ght have

recogni zed his face is sinply specul ation.

Lowe failed to neet his burden of presenting evidence on
this claim He has failed to neet either of the required

Strickland prongs; he has shown no deficient performance by his

trial counsel because there is no evidence that Burnell knew Lowe
or that Lowe told trial counsel that Burnell knew him That |eft

counsel with a patently self-serving comment by Lowe that he
could not be the shooter because he recognized Burnell from
another store. Further, there can be no prejudice from such a
|l ack of affirmative evidence. There is sinply no evidence that

Burnell recognized him Additionally, her repeated “no” does not
support his claimsince it is unclear whether she was responding
cogently. “A court considering a claim of ineffectiveness of
counsel need not make a specific ruling on the performance

conmponent of the test when it is clear that the prejudice
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conponent is not satisfied.” Kennedy, 547 So.2d at 914. The

court’s ruling denying this claimshould be uphel d.

B. Lowe’s claim of ineffectiveness of counsel with regard
to the testinony of or statenent by Danny Butts is
procedurally barred and without nerit for failing to
show either deficient performance or prejudice.

According to Lowe, his counsel was ineffective for: (1) not
chal l enging the State s evidence that Danny Butts, an eye-w tness
to the nurder, was not conpetent to testify and (2) not seeking
adm ssion of the statenent as an excited utterance under an
exception to the hearsay rule. (Br. 39-46). Lowe nmintains
counsel m ssed presenting exculpatory evidence by failing to
offer an additional statenment by Butts to Leudtke to bolster his
argunent that Butts was a conpetent witness and by failing to
seek adm ssion of his statenents as excited utterances; this
failure allegedly underm ned confidence in the outcome of the

trial. This issue is procedurally barred and without nerit.

The | ower court made specific findings, ruling that it was
I ndeed procedurally barred and without nerit. “This Court finds
that this claim is procedurally barred and neritless.” (PCR-R
2050). It al so addressed Lowe’ s argunent that the statenments were
adm ssible as excited wutterances even if the <child were
i nconpetent. The court reasoned “[f]inally, the Defendant failed

to establish that Danny Butts’ hearsay statenents woul d have net
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the standard for reliability to be adm ssible under an exception
to the hearsay rule. ... [T]he hearsay statenent would not have
been adm ssible as an excited utterance.” I1d., 2051. These

rulings were firmy based upon the case record and evi dence. This

court should uphold the denial of relief.

This Court covered exhaustively the issue of Butts’
conpetency to testify in its opinion on the direct appeal. See
Lowe, 650 So. 2d at 975-77, n. 7. "lssues which either were or

coul d have been litigated at trial and upon direct appeal are not

cogni zabl e through collateral attack." Muhammad v. State, 603

So.2d 488, 489 (Fla. 1992). Lowe is utilizing the inappropriate
strategy of advancing a different ar gunent , i neffective

assistance, to re-litigate the issue. Medina v. State, 573 So

2d 293, 295 (Fla. 1990) (holding “[a]llegations of ineffective
assi stance cannot be wused to circunmvent the rule that
postconvi ction proceedings cannot serve as a second appeal.”);

Harvey v. Dugger, 656 So. 2d 1253, 1256 (Fla. 1995)(sane). A

second, undetailed statenment does not transform either an

I nconpetent witness into a conpetent one, nor does it alter the

plain fact that this court has already ruled on the issue.

Turning to the nerits, Lowe cites Perez v. State, 536 So

2d 206 (Fla. 1988) and section 90.803(2), Florida Statutes to
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argue Butts’ statenment would have cone into evidence as an
excited utterance even though he was inconpetent to testify. Two
problens exist with Lowe’s argunent. First, a statenent by a
person incapable of counting about the purported nunber of
perpetrators does not becone reliable sinply because he was
excited when he said it. Second, Lowe did not establish prejudice

arising fromhis counsel’s performance as required by Strickland

A court rnust undergo a thorough analysis of a statenent, and
its wunderlying reliability, before it can be admtted as an
excited utterance exception to the hearsay rule. In determning
the adm ssibility of a statenent under section 90.803(2), a court
considers factors such as the length of time between the event
and the statement, the age of the declarant, his physical and
mental condition, the circunstances surrounding the event, and
the subject matter of the statenment sought to be admtted. See

MGauley v. State, 638 So. 2d 973, 974 (Fla. 4th DCA 1994); State

v. Jano, 524 So. 2d 660, 663 (Fla. 1988). The reason courts
conduct such a analysis is to ascertain the reliability of the
st atement . In Perez, this Court concluded that section
90.803(23) “provides that before the out-of-court statements of
the child victimmy be admtted the court nust first find, in a
hearing, that ‘the time, content, and circunstances of the

statenment provide sufficient safeguards of reliability ™ and that
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such a determination is a question for the trial court. Perez,
536 So. 2d at 2009. This Court specifically said the court’s
assessnent of the time, content, and circunstance of the hearsay
statenent determ ned whether the statenent was reliable and
thereby obviated the need to find the child declarant conpetent
to testify under section 90.603(2), Florida Statutes. Perez, 536
So.2d at 209-11. Lowe’s argunment takes the issue of assessing
reliability conpletely out of the equation, in direct

contradiction of the case | aw

Here, the judge determned the child could not count or
express nunbers accurately; its finding and ruling were upheld on
appeal . Lowe, 650 So. 2d at 975-77, n.7. Butts’ statenents were
unreliable and inadmssible. Lowe presented nothing at the
evidentiary hearing to overcone these fatal flaws. Consequently,
he has failed to establish counsel was deficient in not seeking
to admt the statenment under a hearsay exception. The failure to
raise a nonmeritorious issue is not ineffectiveness. King v.

Dugger, 555 So. 2d 355, 357-58 (Fla. 1990).

Furthernore, Lowe has not shown prejudice arising from
counsel’s action. Since this statenment by Butts was not reliable
and, consequently, would never have been admtted into evidence,

Lowe suffered no prejudice from his counsel not seeking to admt
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it before the jury. This claim fails to neet either of the

Strickland prongs. It is, therefore, without nerit. This court

shoul d uphold the denial of relief under this claim

C. Lowe failed to neet his burden of proof to show either
deficient performance or prejudice with regard all eged
Leudtke’'s testinony regarding the police |ineup.

Lowe’'s next claimis that his counsel was ineffective for
failing to properly cross examne Leudtke to bring out the
details of the police line-up, highlighting the fact Leudtke
failed to pick out Lowe from the line-up. (Br. 48-53). Lowe
contends had the jury known this, he would have been acquitted;
t hus, but for counsel’s deficiency, the result of the trial would
have been different. Once again, Lowe failed to neet his burden

under Strickland by showi ng any deficient perfornmance and fail ed

to address the overwhelmng evidence of his gquilt that was

presented at trial, thereby renoving any claimof prejudice.

The court granted and held an evidentiary hearing on this claim
during which the defense presented the testinony of counsel Janes
Long. Long testified that it was his thought process that since the
jury knew there was no one who could identify Lowe, he did not
consider it vital to explicitly cross examne the w tness about a
non-identification. In essence, Long considered and rejected the

need to add cunul ative evidence that a particular witness did not
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identify Lowe when the jury knew that no witness identified him

Counsel cannot be deened ineffective nerely because current
counsel disagrees with trial counsel's strategic decisions. See

Stewart v. State, 801 So.2d 59, 65 (Fla. 2001) (finding "[c]!ainms

expressing nere disagreenent with trial counsel's strategy are
insufficient."). Moreover, “strategic decisions do not constitute
I neffective assistance of counsel if alternative courses have been
consi dered and rejected and counsel's deci sion was reasonabl e under

the norns of professional conduct."” GQOcchicone v. State, 768 So. 2d

1037, 1048 (Fla. 2000). See Robinson v. State, 913 So.2d 514 (Fla.

2005); State v. Bol ender, 503 So.2d 1247, 1250 (Fla. 1987).

Lowe did not denonstrate counsel's performance was deficient
nor that there was a reasonable probability the outcone of the
proceeding would have been different absent the deficient

per f or mance. See Haliburton v. Singletary, 691 So. 2d 466 (Fla.

1997). Lowe has not identified how the fact Leudtke did not pick
him out of a line-up would show deficient perfornmance or prejudice

Lowe under Strickland given the cross-exanm nation counsel conducted

showed that Leudtke could not identify him A counsel does not
automatically render ineffective assistance by not inpeaching a
witness with a report, if cross-examnation is used to bring out the

weaknesses in the witness's testinony. See Van Poyck v. State, 694
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So.2d 686, 697 (Fla. 1997)(finding counsel was not ineffective in
his cross-exam nation of wtness because through exam nation was
conducted even though w tness was not attacked directly); Card v.
Dugger, 911 F. 2d 1494, 1507 (11th G r. 1990). Long cross-exam ned
Leudtke on the lack of a credible Iine-up, the fact that the line-up
was conposed of five or six black males, and that he had nentioned
two | ooked famliar. (T. 565-66). The jury could reasonably infer
Lowe was in the line-up, otherwi se there would have been no reason

to address the issue.

The court aptly stated the jury did not use a |l|ack of
identification of Lowe in rendering a verdict of guilt. The jury did
use, and Lowe ignores, all the evidence that did connect himto the
murder, including his confession, his fingerprints, the gun and

casings, etc. C. Bush v. Wainwight, 505 So. 2d 409, 411 (Fla

1987) (rejecting claim of ineffectiveness of appellate counsel for
not challenging constitutionality of |ine-up where suppression of
line-up would not have altered out come of case as defendant was
linked to crinme without |ine-up). After considering the testinony
and the evidence elicited at trial and the evidentiary hearing, the

court held Lowe did not neet either of the Strickland prongs. “This

Court finds that the Defendant has failed to neet either prong of
Strickland. The Defendant’s trial counsel, Janes Long, testified at

the evidentiary hearing that he did not consider the live line-up
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I nportant because Leudtke never identified the Defendant. The live
line-up was not used as evidence to convict the Defendant.” (PCR-R

2051). That ruling was appropriate and shoul d be uphel d.

ARGUVENT |11

TRIAL COURT DID NOT' ERR | N DENYlI NG
POST CONVI CTI ON RELI EF SI NCE LOWE DI D
NOT CARRY HI S BURDEN FOR BRADY CLAI M5
NVOLVING  ALLEGED  SUPPRESSION  OF
BLACKMON' S ADM SSI ONS, STATEMENTS BY
DANNY BUTTS, AND BLACKMON S ALLEGED
STATUS AS A POLI CE | NFORMANT.

Lowe clains the state suppressed or withheld several itens of

crucial evidence in violation of Brady v. Miryland, 373 US. 83

(1963). He contends the evidence withheld includes: Lisa Mller’s
and M chael Lee's statenents to the police (Br. 17-24); whether
Bl acknon was a paid police informant (Br. 77-78); and Butt’'s
statenments concerning the nunber of nmen involved in the crinme (Br

46-48). The al |l eged suppression, he clains, prejudiced him

The standard of review for an appeal froma court’s denial of a
rule 3.851 notion following an evidentiary hearing is: “As long as
the trial court’s findings are supported by conpetent substantia
evidence, ‘this Court will not “substitute its judgenent for that of
the trial court on questions of fact, |ikewi se of the credibility of
the witnesses as well as the weight to be given to the evidence by

the trial court.”’” Blanco, 702 So.2d at 1252, quoting Denps v.
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State, 462 So.2d 1074, 1075 (Fla. 1984) quoting oldfarb wv.

Robertson, 82 So.2d 504, 506 (Fla. 1955). In analyzing Brady clains,
the reviewi ng Court defers to the factual findings nade by the | ower
court to the extent they are supported by conpetent, substantia
evi dence, but reviews de novo the application of those facts to the

| aw. See Stephens, 748 So.2d at 1031-32; see also Rogers v. State,

782 So.2d 373, 376 (Fla. 2001).

In order to establish a Brady violation, a defendant nust show

(1) that the Governnent possessed evidence
favorabl e to t he def endant (1 ncluding
| npeachnent evi dence); (2) that the defendant
does not possess the evidence nor could he
obtain it hinmself with any reasonabl e diligence;
(3) t hat the prosecution suppressed the
favorabl e evidence; and (4) that had the
evidence been disclosed to the defense, a
reasonabl e probability exists that the outcone
of the proceedi ngs woul d have been different.

Hegwood v. State, 575 So. 2d 170, 172 (Fla. 1991) (quoting United

States v. Meros, 866 F.2d 1304, 1308 (11'" Cir. 1989)). See,

Strickler v. Geene, 119 S. Ct. 1936, 1948 (1999); U.S. v. Starrett,

55 F.3d 1525, 1555 (11th GCr. 1995); Jones, 709 So. 2d at 519.
"[ Flavorabl e evidence is nmaterial and constitutional error results
from its suppression by the governnent, if there is a reasonable
probability that, had the evidence been disclosed to the defense,
the result of the proceeding would have been different." Kyles v.

Wiitley, 514 U S. 419, 435 (1995). “As noted by the United States
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Suprene Court, ‘[t]he nere possibility that an item of undiscl osed
i nformati on m ght have helped the defense, or mght have affected
the outconme of the trial, does not establish 'materiality’ in the

constitutional sense.’”” Gorhamyv. State, 521 So.2d 1067, 1069 (Fl a.

1988) (quoting United States v. Agurs, 427 U.S. 97, 109-10 (1976)).

For a successful Brady claim a petitioner nust also show 1) that
he did not have and could not have obtained the evidence by
exercising due diligence; and 2) that the prosecution actually
suppressed the favorable, material evidence. Evidence is not deened
suppressed, and, therefore, “‘[t]here is no Brady violation where
the information is wequally accessible to the defense and the
prosecution, or where the defense either had the information or
could have obtained it through +the exercise of reasonable

1"

di li gence. Freeman v. State, 761 So. 2d 1055, 1061-62 (Fla. 2000)

(quoting Provenzano v. State, 616 So. 2d 428, 430 (Fla. 1993).

In Way v. State, 760 So. 2d 903, 910 (2000), this Court quoted

Strickler v. Geene, 527 U. S 263 (1999) stating:

There are three conponents of a true Brady violation: [1]
The evidence at issue nust be favorable to the accused,
either because it 1is exculpatory, or because it 1is
I mpeaching; [2] that evidence nust have been suppressed by
the State, either wllfully or inadvertently; and [3]
prej udi ce nmust have ensued.

Strickler, 119 S.C. at 1948. However, in order for evidence to be

deenmed “suppressed’, it is only reasonable for the defendant to
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prove he neither had the evidence nor was able to discover it
t hrough due diligence. |If the defendant had the evidence, it could
hardly be considered suppressed. In fact, in Way this Court
recogni zed that where the evidence was available equally to the
defense and State or that the defense was aware of the evidence and
could have obtained it, the evidence had not been suppressed. Wy,

760 So. 2d at 911. See, COcchicone v. State, 768 So. 2d 1037, 1042

(Fla. 2000) (reasoning “[a]lthough the ‘due diligence requirenent
Is absent from the Supreme Court's nost recent formulation of the
Brady test, it continues to follow that a Brady claim cannot stand
if a defendant knew of the evidence allegedly wthheld or had
possession of it, sinply because the evidence cannot then be found

to have been wthheld fromthe defendant.”).

A crucial aspect of a Brady claimis the necessity for the
defense to show prejudice resulted from the wthholding of the
evi dence. Prejudice exists when the suppressed excul patory, materi al
evidence is such that "there is a reasonable probability that the

result of the trial would have been different if the suppressed

docunents had been disclosed to the defense.” Stickler, 119 S. C.
at 1952. "Reasonable probability" is "a probability sufficient to
underm ne confidence in the outcone.” United States v. Bagley, 473

U S. 667, 682 (1985) (plurality); Kyles, 514 U.S. at 435.

A. Lowe failed to prove the State suppressed any evidence
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regardi ng Bl acknon’s al |l eged adnmi ssions which resulted in
prejudi cing the defense.

Lowe contends the State suppressed evidence of Blacknon's
all eged adm ssions to MIler and Mchael Lee (“Lee”). According to

Lowe, MIller (and other undisclosed sources) gave various police

officers and/or agencies information about Blacknon’s alleged
confession which they failed to turn over to the defense in
violation of Brady. Lowe argues that the court’s finding Mller’s
testinmony | acked credibility was a result of a flawed |egal analysis
because the court should have viewed the evidence from the jury’'s
perspective. He also argues that an unnamed police officer
approached Lee while he was incarcerated and asked himto |ie about
heari ng Bl acknmon confess. As a result of these alleged errors, Lowe

mai ntains he is entitled to a new guilt phase. The State di sagrees.

The court found this claimneritles as Lowe failed to establish
MIller contacted any State agency. As discussed above, at the
evidentiary hearing, MIller and various officers testified about
whet her she informed the police of any alleged adm ssions by
Bl acknon. In resolving the conflict the court believed the officers,
and thereby, found MIler had not contacted them The court found
the claim neritless because the defense failed to present credible
evidence to support it in its notions or hearings. (PCR-R 2072).

Lowe failed to prove any evidence even existed to suppress.
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At the evidentiary hearing, the court heard from Chief Phi
WIlliams and Detectives Joe Parrish and John Ginmmach, all of whom
deni ed under oath that MIller inforned them about any adm ssions by
Bl acknmon to being the shooter. (PCR-T.17 833, 841, 852). The court
heard inconsistent statenents by Mller herself in, Carter’s
testinmony (discussed above), as well as the facts about her crimna
convictions and incarcerations which inpeached her veracity and
credibility. (PCR-T.16 741). Sinply put, after seeing and hearing
the testinonies, the court believed the officers over MIller. This
Court will defer to the credibility findings of the trial court

given its superior vantage point to assess the w tnesses.

Lowe failed to establish MIler gave the police any information
regarding Lowe. The court’s decision denying this Brady claimwas
properly based upon conpetent, substantial evidence. This situation

I s anal ogous to that presented in Lightbourne, 841 So.2d at 437-439,

where this Court upheld the <court’s findings on wtnesses

credibility. In Lightbourne the court held an evidentiary hearing

where a witness with prior felony convictions testified that two
of ficers asked himto get information from Lightbourne regarding the
murder. The witness agreed to assist and reported defendant’s
confession to the police. The officers testified they were not
involved in the defendant’s case. This Court upheld the court’s

finding that the wtness's testinony Ilacked «credibility, a
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determ nation supported by the internal contradictions within the
Wi tness’s testinony, because its determnation was supported by
conpetent, substantial evidence. Balancing and conparing Mller’s
statenments to the other w tnesses’ discussed above in section | A

the court’s assessnent was well founded and reasoned.

The contentions about Lee are incredible and without nerit as
well. Lowe asserts that while Lee was incarcerated, an unnaned
detective approached him and asked him a conplete stranger to
Bl acknon, to get Blacknon to confess. After that, Lee pronptly ran
into Blacknmon who imediately confessed to Lee, a total stranger.
Lee did not conme forth for years because he was afraid of Blacknon's
voodoo powers. The only issue before this court with regard to Lee
Is whether the state wthheld exculpatory evidence. Lowe never
specified the identity of the alleged officer. Not only has Lowe
failed to denonstrate that any evidence was suppressed, he cannot
show that he suffered prejudice given the multiple layers of
I nadm ssible and unreliable hearsay involved in this allegation.
This evidence would be inadmissible in a guilt phase trial. The
state incorporates its legal analysis in IA and Ill. See Gim 841
So.2d at 464 (finding no abuse of discretion in refusing to adm't

hearsay testinony under Chanbers v. Mssissippi, 410 US 284

(1973), where, unlike Chanbers, statenent’s reliability was not

established); Sliney, 699 So.2d at 670 (rejecting claim hearsay was
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adm ssi ble wunder Chanbers because statenents were critical to
defense, and noting in Chanbers “court held that such third party
confessions should ‘have been admtted because the statenents’
reliability was clearly established” and Sliney had not nmade

show ng). This Court should uphold the denial of this Brady claim

B. Lowe failed to prove Bl acknmon was a paid police informant
nuch |less that the State suppressed it or any prejudice
resulted.

Lowe argues that the State w thheld evidence that Blacknon was
a paid informant for the Sebastian Police Departnent. Wile Lowe
claims this evidence directly attacks the Blacknon's credibility, he

failed to prove how it was suppressed or favorable to his defense.

Carter testified for the defense at the evidentiary hearing,
but gave no evidence that Bl acknon was a paid informant. He nerely
said that he was wth Blacknon when he provided information,
albeit lies, to law enforcenment. (PCR-T.17 776). Lowe presented
no other evidence on this claim The court stated: “This Court
finds that the Defendant has failed to establish that any agency
wi thheld this information or that this evidence could not have
been discovered by due diligence. ... [The] testinony does not
establish that M. Blacknon was a paid confidential informant or
that any state agency wthheld this evidence. Moreover, the

Def endant failed to establish how he was prejudiced, except to
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argue that it was ‘critical inpeachnent evidence.’” (PCRR 2056-

2057). This decision is supported by the facts and the | aw.

Lowe presented no evidence to support this claim thus,
denial was proper. Cf Owen, 773 So. 2d 510 (affirmng court
finding that defendant waived evidentiary claim when defendant
made no effort to introduce evidence to support claim. Thi s
claim fails because Lowe did not establish under what hearsay
exception Carter’s testinony would be adm ssible. The testinony
does not show Bl acknon was a paid informant. G ven the extensive
evidence presented in this case against Lowe, discussed multiple
times above and incorporated here, there is no possibility Lowe
woul d have been acquitted even if Carter testified Bl acknon spoke

to the police. The denial mnmust be affirned.

C. Lowe failed to prove he suffered any prejudice as a
result of the State not turning over Danny Butts’'s
second statenent

The final Brady issue involves a note concerni ng a wonman who
spoke with Butts when she picked himup fromthe store follow ng
the shooting. The note indicated Butts said “bad guys” hurt his
not her. Lowe argues he was prejudi ced because this statenent could
have hel ped the court determ ne Butts was conpetent to testify and
if he had testified, the jury would have heard evidence of nore

t han one perpetrator and, thus, would not have convicted Lowe.
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Contrary to Lowe’s assertion, the court did specifically
address this Brady claim involving Butts’ coments. The court
found Lowe “has failed to establish that the State's failure to
disclose the evidence was prejudicial. These statenents were
nerely consistent and corroborative with the statenent that was
excluded at the time of trial. ... Danny Butts was inconpetent to
testify. [citation omtted] As such, [he] would not have been
permtted to testify at trial and these additional statenents

woul d not have been admtted.” (PCR-R 2057).

The State incorporates its responses in Argunents | & Il here
and submts Lowe did not establish that the outcone of the tria
woul d have differed had this informati on had been di scl osed. Even
I f nmore than one person was in the NuPac store, Lowe would stil
be guilty under a felony nmurder theory. Wile establishing the
note was not given to the defense, Lowe failed to show the

requisite prejudice required for relief for Brady violations.

The statenent was not admssible at trial; thus, Lowe’s
argunment is irrelevant. This Court previously addressed the
adm ssibility of Butts's statenents and agreed wth the court that
he was inconpetent to testify. Lowe, 650 So.2d at 976. There was
overwhel m ng evidence Butts was inconpetent to testify. Lowe, 650

So.2d at 975-77, n.7. This alleged statenent does not alter Butts’
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inability to count. No reasonable probability exists this new
evi dence would have altered the outcone of the decision. Si nce
Butts was not conpetent, then this alleged testinony could not
have been placed before the jury. Had it been disclosed and

of fered, the evidence woul d have been excl uded. Consequently, Lowe

has not shown that the result of the trail would have been
di fferent. The jury would never have heard this evidence and
consequently their verdict would not have been altered. No

prejudice can exist in such a situation. The Brady clai mwas not

establ i shed. The denial of relief should be upheld.

ARGUMENT |V

COURT DID NOT' ERR I'N DENYI NG PCST CONVI CTI ON
RELI EF SI NCE LOAE DI D NOT' CARRY H S BURDEN FOR
A CLAIM OF | NEFFECTI VENESS OF COUNSEL UNDER
STRI CKLAND FOR HI'S HANDLING OF THE PSI, THE
SUNGLASSES, THE TAPED CONFESSI ON, OR THE TI ME
TRI ALS ANDY OR | S PROCEDURALLY BARRED

Lowe clains he is entitled to post conviction relief because
of ineffectiveness of counsel with regard to the adm ssion of
various itens of evidence, specifically the PSI report, the
sungl asses, the unredacted tape of Lowe’ s confession, and the tine
trial evidence. He clainms each of these resulted in prejudice that

warranted the court vacating the judgenent against him

The standard of review for clains of ineffective assistance
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of counsel following an evidentiary hearing under Strickland, is

de novo, wth deference given the court’s factual findings. See

Freeman, 858 So.2d at 323.
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A. Lowe’s claimof ineffectiveness for the adm ssi on
of the PSI report was procedurally barred and
meritless.

Lowe’s next claim of ineffective assistance involves
the adm ssion into evidence at trial of the PSI report and
his nother’s letters contained in a box of his bel ongings.
The only evidence Lowe presented at the evidentiary hearing
was a statenent by Long saying he did not know these itens
were in the box when it was admtted into evidence. The
court ruled this claim procedurally barred, neritless, and

i nsufficient under the Strickland. (PCR R 2053).

The court found the claim barred and wthout nerit
because the adm ssion of the box’s contents was fully
litigated on direct appeal. Lowe may not use a different
argunment in post-conviction litigation to rechallenge the
matter. Medina, 573 So. 2d at 295; Harvey, 656 So. 2d at
1256. As a result, such procedurally barred clains should
be deni ed. Muhammad, 603 So. 2d at 489. This Court

resol ved this issue on direct appeal:

In his third claim Lowe argues
that the trial court erred in
allowwng the State to introduce
into evidence the entire contents
of a box cont ai ni ng Lowe' s
personal itens. One of the itens
in the box was a pair of
sungl asses belonging to Lowe that
were allegedly simlar to the
glasses worn by the person seen
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leaving the Nu-Pack inmmediately
after the nmurder. The State noved
to have all of the contents of the
box admtted into evidence in
order to prove that the gl asses
belonged to Lowe  exclusively.
Along with the sunglasses, there
were other personal itenms in the

box. | ncl uded were a pre-sentence
investigation report from Lowe's
earlier conviction and letters
from Lowe' s not her detailing

Lowe's prior exploits and sins.
W find that this issue is also
barred for | ack of a
cont enpor aneous obj ecti on.
Def ense counsel's objection to the
introduction of this evidence was
based on relevancy. W find that
the box was relevant to prove that
the itens in the box belonged to
Lowe personally and were  his
excl usi vel y. The sunglasses in
the box, being personal to Lowe,
were relevant to the evidence in
this case. The sungl asses were
the evidence defense counsel was
trying to keep out by hi s
obj ecti on. The wording of the
objection indicates that counsel
was certainly aware of the nature
of the remaining contents of the
box at the tinme of the objection
but no objection was made on the
basis of prejudice from the PS
and t he not her' s letters.
Further, we find that, even |if
counsel had preserved this issue
for review, any error in admtting
these itens into evidence was
harnl ess beyond a reasonabl e doubt
given the record in this case.

Lowe, 650 So. 2d at 974 (enphasis added). The court’s

ruling that the claim is procedurally barred should be

uphel d.
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As nentioned above, Lowe did not present any evidence
to show his counsel was ineffective other than the one
comment by Long saying he had not known the details of the
box’s contents. That alone is insufficient to show
i neffectiveness. The claimwas properly denied as it failed

the first Strickland prong. Cf Omen, 773 So. 2d 510

(affirmng court’s finding defendant waived claim when he

made no effort to introduce evidence to support claim.

Also, Lowe did not neet the test for establishing
prejudice. “A court considering a claim of ineffectiveness
of counsel need not make a specific ruling on the
performance conponent of the test when it is clear that the
prej udi ce conponent is not satisfied.” Maxwell, 490 So. 2d
at 932. On this issue, this Court ruled that any error was
harm ess beyond a reasonabl e doubt. Where there has been a
finding on direct appeal that an alleged error is harnless
beyond a reasonable doubt, then there can be no finding of

prejudice under Strickland. See Wite v. State, 559 So. 2d

1097, 1099-1100 (Fla. 1990) (rejecting ineffectiveness
claim regarding counsel’s failure to preserve issues for
appeal based upon earlier finding by court on direct appeal
that unpreserved errors would not constitute fundanental

error); Teffeteller v. Dugger, 734 So. 2d 1009, 1019 (Fl a.

1988) (finding defendant had failed to neet prejudice prong
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of Strickland on issue that counsel failed to adequately

argue case below given it was rejected w thout discussion);

Cherry v. State, 659 So. 2d at 1072 (sanme). Even w thout

the procedural bar, the claim fails on its nmerits as any

the error was harnless. The court’s denial should be

af firnmed.

B. Lowe’s claimof ineffectiveness for the adm ssi on

of the sunglasses is procedurally barred and
W t hout nerit

Lowe alleges counsel was ineffective for failing to
object to the pair of sunglasses, kept in a box of Lowe’s
personal itens, the State noved into evidence. He contends
Long erred in his cross exam nation of Leudtke, giving the
jury the false inpression the nurderer was wearing
sungl asses rather than wre-rimed ¢ asses. The *“botched”
exam nati on, Lowe cl ains, undermined Long’s closing
argunent about the gl asses. For prejudice, Lowe asserts the
false inpression coupled wth the admssion of the
irrel evant sunglasses harnfully linked himas the nurderer.
The State submts the claim is procedurally barred and

w t hout nerit.

The court held that because this Court had deened any
error in the adm ssion of the sunglasses harm ess beyond a

reasonabl e doubt, Lowe was not entitled to relief. (PCRR
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2050). As discussed previously with regard to the PSI

report, Lowe cannot show prejudice under Strickland since

this Court has ruled the admssion of the evidence

harm ess. White, 559 So.2d at 1099- 1100.

For the sanme reasons that ineffectiveness was not
shown with respect to the PSI report and letters, Lowe has
not carried his burden regarding the sungl asses. Agai n,
there is a procedural bar on this claim since this Court
al ready addressed this issue on direct appeal. It is
inproper to use a different argunent to obtain review in

postconviction litigation. Rivera v. State, 717 So. 2d 477,

480 n.2 (Fla. 1998)(finding claimprocedurally barred as it

is merely using a different argunent to relitigate claim;

Muhanmad, 603 So. 2d at 489; Medina, 573 So. 2d at 295.

This claim is wthout nerit because even if the
adm ssion of the sunglasses was erroneous, it was not
prejudicial. Lowe's argunents about the lack of relevancy
of the sunglasses addresses neither the difficulty he has
in showing prejudice, given this Court’s opinion on the
di rect appeal, nor the substantial anmount of other evidence
proving his guilt. The only evidence Lowe presented was
Long’ s testinony about his strategy to undermni ne the inpact

of the sunglasses. The fact that Long’ s argunent and his
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cross exam nation may not have neshed seanm essly does not
establish prejudice, especially where this Court found the
sungl asses harm ess on appeal. Lowe is not entitled to
relief on a claim of ineffectiveness where there has been
an earlier appellate court finding that an unpreserved
error did not rise to the level of fundanental error. See
VWhite, 559 So.2d at 1099-1100(rejecting ineffectiveness
claim regarding counsel’s failure to preserve issues for
appeal based upon earlier finding on direct appeal that
unpr eserved errors would not constitute fundanmental error);

Teffeteller, 734 So.2d at 1019; Cherry, 659 So.2d at 1072.

Lowe did not nmeet his burden of proof.

It cannot be said that absent the adm ssion of the
sungl asses the jury would have rejected: the fingerprint
evidence; Lowe’s confession he was at the NuPac store;
Leudtke’s testinony identifying a |lone black male of Lowe’s
description and wearing a Gator Lunber uniform | eaving the
store just after the shooting; and that all this happened
during a time Lowe was clocked out of work. Lowe has not
shown that but for trial counsel’s alleged deficiency a
different verdict would have been obtained. This Court

should affirmthe denial of relief.

C. Lowe’s claimof ineffectiveness for the adm ssion
of the unredacted tape of Lowe’s confession is
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procedurally barred and without nerit.

Lowe clainms that counsel was ineffective for not
objecting to and ensuring that prejudicial material was
redacted from a tape of Lowe’s statement to detectives.
References to Lowe’'s prior crimnal history and his
invocation of his Fifth Amendnent rights came before the
jury because of counsel’s actions. Lowe contends this
evi dence prejudiced the jury so nmuch that their verdict was
based upon Lowe’'s past, his bad character, and |ack of
renorse rather than on actual evidence of guilt. The
rejection of this matter is supported by the |aw and facts

and shoul d be affirnmed.

Long testified at the evidentiary hearing, but Lowe
rejects out of hand Long’s reasoning and strategy for not
objecting to various portions of the tape. Wile the court
did not address Long s testinobny in its opinion o whether
his performance was deficient, it did find no prejudice
resulted from the admission of this evidence since on
direct appeal this Court found no fundanental error. (PCRR

2055) .

In resolving the challenge to the adm ssion of the

unredacted tape, this Court reasoned:

In his second claim Lowe asserts that
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the trial court erred in allowng the
jury to hear portions of the taped
i nterrogation of Lowe in whi ch
| nvestigator Kerby referred to Lowe's
previous robbery conviction and the
fact that he had been previously
i ncar cer at ed and al so st at ed hi s
opinion that Lowe was guilty of the
murder in the instant case and | acked
r enor se. Prior to trial, the State
redacted the references to Lowe's
crimnal history from the tape at
defense counsel’s request. Def ense
counsel then approved the redactions in
a hearing before the trial judge.
Because no further objection to the
tape was made, this claimis barred by
our cont enpor aneous  objection rule.
See Castor v. State, 365 So. 2d 701
(Fl a. 1978) . Contrary to Lowe's
assertion, we find that any error in
admtting the unredacted portions of
the tape was not fundanmental error so
as to defeat our application of the
cont enpor aneous obj ection rul e.

Lowe, 650 So. 2d at 974 (enphasis added). Using this
reasoning, then there can be no show ng of prejudice under

Strickland for counsel’s failure to object to the tape.

The court’s ruling Lowe failed to carry his burden under

Strickland is correct. See White, 559 So. 2d at 1099-1100

(rejecting i neffectiveness claim regarding counsel’s
failure to preserve issue appeal based upon earlier finding
that wunpreserved alleged errors would not constitute

fundamental error); Teffeteller, 734 So. 2d at 1019.

Mor eover, Lowe may not use t he claim of
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ineffectiveness to gain a second appeal. The State
incorporates its previous analysis, case citations, and
argunent presented for the PSI report into this section.
Again, there is a procedural bar on this claimsince this
Court already addressed this issue on direct appeal. See
Rivera, 717 So.2d at 480 n.2; Mihammad, 603 So.2d at 489

Medi na, 573 So.2d at 295; Harvey, 656 So. 2d 1256; Cherry

659 So.2d at 1072. This Court should affirm

D. Lowe’s claimof ineffectiveness for the adm ssion
of tinme trial evidence is procedurally barred and
w t hout nerit

Lowe <clains counsel was ineffective on multiple
grounds for his lack of objections and challenges to the
video taped “reenactnment” of the crime. By not chall enging
the accuracy and nethodol ogy of the tape, counsel 4l owed
the jury to believe Lowe conmtted the nurder alone. He
argues that if the jury had rejected® or not heard the tape,
they would have concluded Blacknon was involved and
cul pable for the crinme. (Br. 34-39). Later in his brief,
Lowe argues counsel’s failure to object to the tape and
“concedi ng” its accuracy during cl osing argunent s

“virtually directed” the jury to find Lowe to be the

® This alone is pure speculation on Lowe’s part and an

i nvasion of the jury’s province.
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shooter. (Br. 93-95). Lowe posits that if the jury had
believed that nore than one individual was involved in the
crime or that soneone else was the shooter, he would not
have been found guilty. The State incorporates its answer
to Clains | &I1ll in addition to the followng to show the
meritlessnss of Lowe’s claim that he was not alone when he
shot and killed Burnell. Gven this, Lowe has not carried

hi s burden under Strickl and.

Once again, Long testified. The defense al so presented
the testinony of Don Felicella who reviewed the tine period
analysis tape. He questioned the validity of its result
since it was not done to alleged scientific protocols.
Based on the evidence the defense presented at the hearing,
the court found that it had failed to establish the

unreliability of the tinme study. (PCR-R 2049).

Mor eover, Long attacked the tine study in his closing.
(T. 1058). He argued the prosecution was picking and
choosing the aspects of the study it wanted the jury to
believe. Gven that even at the evidentiary hearing the
def ense expert did not show the unreliability of the study,
Long’s approach at trial is not objectively unreasonable.
Lowe has not shown any deficiency as he has not established

what nore counsel could have done. Cf Owen, 773 So. 2d 510
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(affirmng court finding defendant waived evidentiary claim

by failing to produce evidence to support the claim.

At the evidentiary hearing, Felicella admtted he
conducted no_study of his own; he nerely did an internet
map search to determne the travel tinmes. H's analysis of
the tape rested upon addresses and trial excerpts Lowe gave
him (PCR-T.15 631-671). Gven the Ilimtations of M.
Felicella s analysis and the fact that he did no tinme study
which called into question the actual tinmes the police
devel oped, using the appropriate safe guards and protocols
he testified to, the defense failed to prove that the tine
study presented to the jury was inaccurate. Lowe cannot
show that the outcone of the trial wuld have been
different, but for this adm ssion. As argued previously,
there were copious amunts of evidence tying Lowe to the
comni ssi on of this crine, i ncl udi ng fingerprints,
eyew tness testinony, and Lowe's confession. There is no
reasonabl e possibility that the verdict would have been
different even if the tine studies were excluded from

evi dence. Lowe has not shown prejudice under Strickland.

This Court should affirm
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ARGUMENT V

COURT DID NOI' ERR |IN DENYING POST
CONVI CTION RELIEF SINCE LOAE DI D NOT
CARRY HS BURDEN FOR A CLAIM OF
| NEFFECTI VENESS OF COUNSEL UNDER
STRI CKLAND FOR FAILING TO CHALLENGE H S
CONFESSION AND TO | MPEACH VH TE AND
SI NCE THEY ARE PROCEDURALLY BARRED

In his Argunment V (Br. 95-100), Lowe once again argues
his counsel was ineffective for failing to challenge his
police confession and for not inpeaching Patricia Wite
Based upon Wite s evidentiary hearing testinony recanting
her original statenents and testinony regarding the events
surrounding the confession, he contends that the police
used White as an agent to obtain an illegal confession from
himin violation of the Fifth, Sixth, E ghth and Fourteenth
Anendnents to the United States Constitution and various
sections of Article |I of the Florida Constitution. He also
clainms that counsel did not inpeach her testinony at trial

Wi th her prior deposition testinony.

The court denied relief finding the matter barred and
stated “Wth respect to Patricia Wite, this Court has
found that her recantation is wunreliable....As such, the

Def endant has failed to neet either prong of Strickland.

(PCR-R 2054). After the evidentiary hearing, the court

71



found White's new and inproved testinony to be unreliable
and unbelievable. (PCR-R 2045-2046). The court found
Geen’s testinony, where he denied coercing White or fixing

crimnal charges, believable.

A defendant may not relitigate an issue that has been
addressed on appeal. | ssues raised and disposed of on
appeal are barred I n post-convi ction pr oceedi ngs.

Muhammad, 603 So.2d 488. Proceedi ngs under rule 3.850 are

not to be used as a second appeal. Medina, 573 So.2d 293.
Moreover, it is inappropriate to use a different argunent
to relitigate the sane issue. |d.

On appeal, this Court reviewed the facts surrounding
VWiite speaking wth Lowe and stated: “under t he
circunstances, the police did not enploy the girlfriend
[White] as an agent to coerce a confession from Lowe and
that the trial court did not err in admtting Lowe’ s
incrimnating statenment.” Lowe, 650 So.2d at 974. Her e,
Lowe asserts counsel should have inpeached Wiite to show
the police used her as an agent to coerce a confession.
Lowe’s attenpts to differentiate his argument from the
issue on appeal cannot succeed as this Court already
determ ned his confession was uncoerced and Wite was not

acting as an agent.
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Al of these argunents apply equally to Lowe’s claim
of prejudice by counsel not inpeaching White at trial wth
her deposition. Lowe attenpts to reinvigorate a failed
issue under a new guise, i.e. that of ineffective
assi stance. This court exam ned and decided the issue on
appeal. Lowe failed to prove deficient performance or
prejudice in not inpeaching Wite. H's clains are refuted
by the record. The claim also rests on Wite' s recanted

testi nony di scussed bel ow.

This claimis neritless as Lowe failed to establish
the police pressured Wiite to obtain a confession. At that
hearing, Wite clained the detectives prom sed they would
drop all the charges against her if she got Lowe to
confess. \White testified she recanted her trial testinony
because her life is different now and she needs to nake
anends. (PCR T.16 676-681). On cross, Wite adnmtted she
was in love with Lowe at the tinme of the crime. Despite
that, she lied against him consistently at her deposition,
pre-trial hearings, and at trial even though she knew he
could be sentenced to death. She lied because Det. G een
intimdated her even though he was not present each tine
she testified. She conceded no officer forced or threatened
her to speak to Lowe, she did so on her own so she could

find out what happened. (PCR-T.16 681-693).
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Green testified at the evidentiary hearing that he
never coerced White to speak to Lowe, nor did he ask her to
falsify her testinony. Green stated that he never fixed
any worthless check charges for Wite and has no idea why
charges were not filed. (PCRT.18 1017-1026). At the
hearing, Wite sinply recanted her original testinony,
claimng now Green coerced her into obtaining a confession
from Lowe. Recanted testinmony is "exceedingly unreliable.”

Spaziano v. State, 660 So.2d 1363, 1365 n. 1 (Fla. 1995).

Recantation by a wtness called on
behalf of the prosecution does not
necessarily entitle a defendant to a
new trial. Spaziano v. State, 660 So.2d
1363, 1365 n. 1 (Fla.1995). . In
determning whether a new trial is
warranted due to recantation of a
Witness's testinony, a trial judge is
to exam ne all the circunstances of the

case, including the testinony of the
W tnesses submtted on the notion for
the new trial. Bel | . "NMor eover,
recanting t esti nony is exceedi ngly

unreliable, and it is the duty of the
court to deny a new trial where it is
not satisfied that such testinony is

true. Especially is this true where
the recantation involves a confession
of perjury.” Id. at 705 (quoting

Henderson v. State, 135 Fla. 548, 561,
185 So. 625, 630 (1938) (Brown, J.,

concurring specially)). Only when it
appears that, on a new trial, the
witness's testinony will change to such
an extent as to render probable a
different verdict wll a new trial be
granted. 1d.

Arnstrong, 642 So. 2d at 735 (enphasis added).
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Once the court determned Wiite was not credible, he
had the duty to deny relief. Wth these principles in mnd,
it is apparent Lowe has not established his claim The
court’s finding Wite's recantation was not credible is
anply supported by the record and should be given great
def erence on appeal. Van Poyck, 694 So.2d 686 (uphol ding
credibility determnation by court when it rejected
i neffectiveness claim based on testinmony of counsel
irrespective of contrary testinony of co-counsel); Knight

v. Dugger, 574 So.2d 1066, 1073 (Fla. 1990) (upholding

court’s factual findings that state wtnesses were nore
credible than defense wtnesses was wthin court’s
discretion and not to be disturbed). These clains are

Wi thout merit. The court properly denied relief.

ARGUVENT ON CROSS- APPEAL

THE COURT FAI LED TO FOLLOW THE LAW VWHEN
| T GRANTED A NEW PENALTY PHASE BASED ON
CLAIMS OF | NEFFECTI VE ASSI STANCE AND
NEWLY DI SCOVERED EVI DENCE RELATED TO
ALLEGATI ONS BLACKMON CONFESSED TO
KI LLI NG THE VI CTI M

The court erred in granting a new penalty phase as the
it failed to apply the <correct law in addressing the

prejudice prong of Strickland and in analyzing the claim of

new y di scovered evidence under Jones, 709 So.2d at 521-22.

On the basis of testinony of inpeached w tnesses, the court
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found Bl acknon had nmde statenents indicating he was the
actual shooter of the victim Donna Burnell (“Burnell”),
t hus, calling into question the sentencing court’s
conclusions: (1) Lowe acted alone in the robbery and
murder; and (2) that the mtigators of “disproportionate
puni shmrent” and “m nor participant in the crinme of another”
did not apply. (PCRR 14 2580, 2583). Al so, the court

questioned whether there may be an Enmund/ Tison® issue.

(PCR-R 14 2584). The court’s analysis, contrary to the
requi renents of the law for both ineffective assistance and
new y discovered evidence, failed to assess the effect the
“new’ testimony’ would have on the sentence. The court
conpletely ignored and failed to weigh the new testinony
against the trial and evidentiary hearing testinmony of
W t nesses establishing Blacknmon was not at the convenience

store when the robbery and nurder took place. This Court

® Ennund v. Florida, 458 U S. 782 (1982); Tison V.
Arizona, 481 U S. 137 (1987).

" \Wile the court outlined the procedural history and
the clains raised by Lowe in his Second Successive Mtion
and Anendnent to Second Successive Mtion, announci ng newy
di scovered wi tnesses Maureen MQuade, David Stinson, and
M chael Lee, the court did not hold an evidentiary hearing
regarding these witnesses and did not grant relief based on

t hose pl eadi ngs. As a result, the State will limt its
factual argunent to the w tnesses from whom the court heard
and discussed in granting relief. However, |egal argunent
will be offered in support of the summary denial of further

heari ngs regardi ng these w tnesses.
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should reverse the granting of a new penalty phase and

order the court to reinstate the death sentence.

Whet her counsel was ineffective under Strickland, is

reviewed de novo. Stephens v. State, 748 So.2d 1028 (Fl a.

1999). Clains of ineffective assistance of counsel are

governed by the dictates of Strickland, and in order to

establish such a claim a defendant nust prove:

First, the defendant nust show that
counsel's perfornmance was deficient.
This requires showi ng that counsel nade
errors so serious that counsel was not
functioning as the "counsel" guaranteed
the defendant by the Sixth Anmendnent.
Second, the defendant nust show that
the deficient performance prejudiced
t he defense. This requires show ng
that counsel's errors were sO serious
as to deprive the defendant of a fair
trial, a trial whose result IS
reliable. Unl ess a defendant nakes
both showi ngs, it cannot be said that
t he convi ction or deat h sent ence
resulted from a breakdowmn in the
adversary process that renders the
result unreliable.

Valle v. State, 778 So.2d 960, 965 (Fla. 2001).

In discussing the standard of review for clains of

new y di scovered evidence, this Court has stated:

In revi ew ng t he trial court's
application of the newy discovered
evidence rule, this Court applies the
foll owi ng standard of review

As long as the trial court's
findings are supported by

77



conpet ent subst anti al
evidence, "this Court wll
not substitute its own
judgnment for that of the
trial court on question of
fact, i kew se of t he
credibility of the wtnesses
as well as the weight to be
given to the evidence by the
trial court.”

Mel endez, 718 So.2d at 747-48 (quoting
Bl anco, 702 So.2d at 1251).

Rogers v. State, 783 So.2d 980, 1003-04 (Fla. 2001). See

Li ght bour ne, 841 So.2d at 442 (affirmng denial of

postconviction relief based on conclusion court’s finding
defendant had “not established a reasonable probability

that a life sentence would have been inposed is supported

by conpetent, substantial evidence.”).

In order to prevail on a claim of newy discovered

evi dence two requirenments nust be net by the defendant:

First, in order to be considered newy
di scovered, the evidence "nust have
been unknown by the trial court, by the
party, or by counsel at the tinme of
trial, and it nmust appear t hat
def endant or his counsel could not have
known [of it] by the use of diligence."
[c.0.]

Second, t he new y di scovered
evi dence nust be of such nature that it
woul d probably produce an acquittal on

retrial. [c. 0] To reach this
conclusion the trial court is required
to "consider al | newly discovered

evi dence which would be adm ssible" at
trial and then evaluate the "weight of
both the newly discovered evidence and

78



the evidence which was introduced at
the trial." [c.o0.]

Jones, 709 So. 2d at 521-22 (enphasi s suppl i ed).
“Recantation by a wtness <called on behalf of the
prosecution does not necessarily entitle a defendant to a

new trial” Marquard v. State, 850 So.2d 417, 424 (Fla.

2002) (citing Brown v. State, 381 So.2d 690 (Fla. 1980);

Bell v. State, 90 So.2d 704 (Fla. 1956)).

Wth respect to recantations, this Court has stated:

Recantation by a wtness called on
behalf of the prosecution does not
necessarily entitle a defendant to a
new trial. [c.0.] In determ ning
whet her a new trial is warranted due to
recantation of a witness's testinony, a

trial judge is to examne all the
circunstances of the case, including
t he testi nony of t he W t nesses
submtted on the notion for the new
trial. [c.0.] " Mor eover, recanti ng

testinmony 1is exceedingly unreliable,
and it is the duty of the court to deny
a new trial where it is not satisfied
t hat such testi nony IS true.
Especially is this true where the
recantation involves a confession of
perjury."” [c.o0.] Only when it appears
that, on a new trial, the wtness's
testinony will change to such an extent
as to render probable a different
verdict wll a newtrial be granted.

Arnmstrong, 642 So. 2d at 735(enphasis supplied).

Al though outlined in the Statement of the Case and

Facts in the State’s answer brief above, the history
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pertinent to this issue bear repeating. The procedural
history of this point comences with the filing of the
Second Anmended Mdtion for postconviction relief wherein

Lowe asserted Lorenzo Sailor was the actual killer and

counsel was ineffective (guilt phase - Caimll) for having
failed to uncover and present the testinmony of MIler and
Carter. A simlar allegation was level at counsel
regarding the penalty phase (Claim VIl). However, during
the litigation, Lowe’s focus turned from Sailor as the
actual Kkiller, to Blacknon. Following the denial of
postconviction relief by order dated August 9, 2004, Lowe
filed a rehearing and a successive notion alleging Bl acknon
had confessed to G one that he was the actual killer. A
hearing was held on this successive notion and argument was
held on the notion for rehearing. Before the court could
rule, Lowe filed a second successive notion presenting two
additi onal w tnesses, Maureen McQuade and David Stinson, to
claim Bl acknon admtted being the shooter. On March 2,
2005, again before the court ruled on the rehearing and
first successive notion, Lowe added another wtness,
M chael Lee, in an anendnent to the second successive
not i on. Following a Case Mnagenent Conference on the
Second Successive Mtion, an order on al pending notions

was i ssued. The court granted the rehearing, finding
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counsel’s ineffectiveness did not underm ne confidence in
the guilt phase, but required a new penalty phase.
Additionally, the court found that the testinony of Gone
was newy discovered evidence which also required a new
penal ty phase be held, but denied an evidentiary hearing on
the second successive notion and its anendnent given the
court’s ruling granting a new penalty phase on the

rehearing of aimVll and the first successive notion.

The granting the new penalty phase based upon the
rehearing and first successive notion was error. The court
confined its analysis and ruling to noting the simlarities
bet ween the versions MIller, Carter, and Gone rebutted
Bl acknon’s  account and that Grone’s testinobny was
“sufficiently <credible to warrant consideration by a
penalty phase jury and trial court in determning the
Defendant’s | evel of participation in the nurder sufficient
to justify the inposition of the death penalty.” Such is
not the standard to be applied under either Jones for newy

di scovered evidence nor Strickland for prejudice.

The court erred in granting relief wthout assessing
the effect of the new witnesses on the sentencing result in
light of not only Blacknon’s trial and evidentiary hearing

testinony, but that of the unchallenged trial testinony of
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other witnesses that Blacknon was at home at the tinme of
the crine. Not only did Blacknon's testinony renmained
constant; he was not involved with the robbery and nurder,
instead he was hone sick in bed, but such was corroborated
by other wtnesses. Vickie Blacknon MBride (“Vickie”)
corroborated Blacknon’s account at trial, and reconfirned
this years later at the evidentiary hearing after she and

Bl acknmon were divorced and enbroiled in a custody battle.

Further, Blacknon’'s testinony, and the finding Lowe
was the sole perpetrator of the crinmes, were supported by
the forensic evidence along with the testinony of Lowe’s
girlfriend, Wiite, and eye-w tness, Steven Leudtke, who saw
only one man |eaving the convenience store driving Wite's
car. None of this was taken into account by the trial
court and weighed against Gone s account. Such was a
departure from the dictates of Jones, 709 So.2d at 522
(requiring court to "consider all newy discovered evidence
which would be admi ssible” at trial and then evaluate the
"weight of both the newly discovered evidence and the
evi dence which was introduced at the trial" when assessing
granting a new trial based on newly discovered evidence);
and Arnstrong, 642 So. 2d at 735 (noting “[o]nly when it
appears that, on a new trial, the witness's testinony wl|l

change to such an extent as to render probable a different
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verdict will a newtrial be granted”).

Likewise, it does not pass the test announced in

Strickland for assessing prejudice. Bl acknon’ s testinony,

and those of the wtnesses to the events on the day of the
mur der remai ned unchanged and the trial evidence show ng
only one perpetrator was not underm ned. The failure to
assess allegations |evel ed against Blacknon in |ight of the
exi sting, unassailed testinony and evidence, establishes

that the court erred as a natter of | aw See Stri ckl and,

466 U.S. at 694 (finding defendant nust show that but for

counsel’s error, trial result would have been different).

To fully appreciate the court’s erroneous application

of the law under both a Strickland prejudice analysis and

new y discovered evidence, it is inportant to review the
facts brought out at trial and the evidentiary hearings

Such evidence shows Bl acknon was not at the Nu-Pack store
at the time of the robbery/nurder. Only one black male, in
possession of Patty Wite's car was at the Nu-Pack store
that day. It was Lowe based on the unrefuted evidence: (1)
Lowe’s fingerprints were found in the store on a hanburger
wrapper in the mcrowave oven; (2) a cold soda can was |eft
on the counter; (3) a man fitting Lowe’s description and

wearing the uniform of the conpany where Lowe worked was
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seen |l eaving the store nonents before the victimwas found,

and (4) Lowe nmade adm ssions he was the perpetrator.

The trial testinony established Lowe was in possession
of the nmurder weapon and was the sole perpetrator of the
robbery/ murder at Nu-Pack store. Blacknon's involvenent in
the planning of the crinme and whereabouts on the day of the
crime were addressed at trial. As outlined below, the
record proves Blacknon was honme sick at the tinme of the
crime and the timng of the crines made it inpossible for

Bl acknon to have been invol ved.

Leudtke told the trial jury that he arrived at the Nu-
Pack store near 10:00 a.m and saw a black male exit the
establi shnent. The man was between 5'8" to 5" 10" wei ghing
between 150 to 160 pounds and wearing a shirt like the
Gat or Lunber uniform taken from Lowe’'s honme (this
description fit Lowe and he had Patty Wite s car that
morning). The black male was “high-stepping” it to a white
Ford, identified as Patty Wite' s car. Upon entering,
Leudtke saw the victim lying on the floor and heard her
child scream ng. Leudtke called 911. (T 548, 550, 552,
554-58, 571). Carl Dordelman testified Lowe had a .32
cal i ber gun two days before the nurder. (T 635-36). Mary

Bur ke, Gator Lunber office manager, reported that on July
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3, 1990, Lowe punched out of work at 9:58 a.m and punched
back in at 10:34 a.m (T 665-67). Sergeant Chuck G een
(“Geen”) averred that the 911 call was nmade at 10:13 a.m
by Leudtke, and that Burnell was shot three tines with a
.32 caliber gun. Four .32 caliber bullets and el even shell
casings were recovered from a Wbasso park. G een
collected the .32 caliber nmurder weapon from Bl acknon al ong
with a box of ammunition. (T 819, 822-24, 830-31). Ronal d
Sinclare, crinme scene investigator, responded to the Nu-
Pack store on July 3, 1990 and found a cold 7-Up soda can
and a hanmburger wapper in the mcrowave. The last sale
had been at 10:07 a.m He collected projectiles from the
scene and bullets from Lowe’s car. He also tinmed that it
took 22 minutes to drive from Gator Lunber to the Nu-Pack,
to Lowe’s home, and back to Gator Lunber. It took 55
mnutes to drive from Gator Lunber to the Wabasso area, to
Nu- Pack, to Wabasso, to Lowe’s hone, and back to Gator
Lumber. (T 450-52, 464-66, 469, 490, 503-04, 512-15). Gary
Rat hman opined that bullets fromthe victims body and the
casings recovered from the Wbasso park came from Lowe’s
gun. (T 969-70, 976-77). Deborah Fisher reported Lowe’s
left index finger and right thunb prints were on the

cel | ophane wrapper recovered fromthe scene. (T 991-92).

VWite testified at trial t hat she was Lowe’ s
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girlfriend at the tinme and that she owned a white Mercury
Topaz which Lowe drove to work on July 3, 1990. That day,
he picked up Wite between 10:00 a.m and 11:00 a.m and
she took him back to his work. After dropping Lowe off,
Wiite went to the Blacknon residence where she net wth
Vi cki e and saw Bl acknon. Bl acknon was in bed, |ooking as
t hough he had just awakened, and indicated he was sick. He
conpl ai ned of a sore throat. Wiite knew Lowe had a .32
cal i ber revolver which he had fired in a Wabasso park and
in their yard. She identified the gun marked in evidence.
On July 2, 1990, Wiite saw Lowe with the gun; he put it
under the car seat. The next day, when she was stopped by
the police after |eaving Blacknon’s hone, she checked for

the gun, but it was not there. (T 852, 854-61, 863, 876).

At trial, Victoria Blacknon testified she was marri ed
to Bl acknon. On July 3, 1990, Wite stopped by the
Bl acknon home and awakened Vickie and Blacknon who were
asleep in bed together. Dwayne was home sick wth
tonsillitis. Shortly thereafter, when driving in Wite's
Topaz, Vickie and Wite were stopped by an officer checking
all white cars because of the nurder. After Dbeing
rel eased, they arrived at Gator Lunber near 11:00 a.m
where they nmet Lowe who drove them back to Vickie' s, where

t hey found Bl acknon still hone in bed. (T 892-98, 909-13).
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Bl acknon told the jury he had purchased a .32 caliber
gun for Lowe’s June 1990 birthday. Sonetimes they would
shoot the gun at a Wabasso park. Blacknon’s hone was about
40 m nutes fromthe Nu-Pack store. On July 3, 1990, during
the tinme of the robbery/nurder, Blackmn was honme sick in
bed with swollen tonsils and a sore throat. Vi cki e was

with him (ROA 918-21, 923-24, 931-32, 943-44).

The testinony from the January 2003 evidentiary
heari ng and subsequent hearings addressed to this issue
established that three witnesses, two prior to trial, and
one after the postconviction evidentiary hearing, clained
to have heard Blacknon admit to being present at the
robbery of the Nu-Pak store and to having killed Burnell.
However, as will be evident from the follow ng the weight
of such allegations is insufficient to establish prejudice

under Strickland or a basis for a new penalty phase under

the newy discovered evidence test. Had the court
conducted such an analysis instead of nerely finding the
new Wi tnesses were consistent in sone respects and rebutted

Bl ackmon’s trial testinony, relief would have been deni ed.

Mller claimed she overheard Blacknon confess to
mur dering Burnell. MIler noted that a few nonths after

the nurder, she was at Ruby Me Blacknmon’s hone wth
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Carter, Blacknon, Vickie, and Brenda Mosely. There,
Bl acknon said “1 killed one bitch I'll do it again”, while
he was arguing with his wfe, Vickie. MIler reported
Bl acknon and Carter discussed the details of the shooting
and Bl acknon said he, Lowe, and Sailor went to the dore
together, and he and Lowe went i nside. It was Mller’'s
testinmony that Blacknmon admtted he was at the counter, and

Lowe went to the soda case, and that Blacknon admtted

“[The victim hesitated, so | shot her” and “Them fools
believe ne and now I'm gonna wal k.” MIler averred she
told Detectives Parrish and Ginmach, as well as Chief

Wl lianms, that Blacknon adnmitted to Burnell’s nurder. (PCR
T.16 710, 717-22). Parrish, Ginmmach, and WIIlians
categorically denied receiving any information from Ml ler
regarding Lowe (PCR-T.17 833, 841, 852). The court

believed the officers on this point.

Bl acknon testified he was not involved in Burnell’s
shooting, and was not with Lowe during the course of the
r obbery/ hom ci de. He denied nmaking any adm ssions to
Carter or Mller. In fact, Blacknon never told anyone he
was with Lowe at the Nu-Pack on the day of the nurder; he

never told anyone he killed Burnell. (PCR T.18 908-911).
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Victoria Blacknmon MBride® testified she and Bl acknmon
divorced in 1998, were in a custody dispute, and she hated
her ex-husband. She recalled that in 1990, she and
Bl ackmon were living together and never, during all the
years they knew each other, did Blacknon admt to the
murder at the Nu-Pack store, nor has he ever said he was

with Lowe on the day of the nmurder. (PCR-T.19 1033-34).

Carter averred Blacknon admitted to that Lowe and
Lorenzo Sailor were present at the Nu-Pack when Bl acknon
shot the clerk. According to Carter, these adm ssions were
made “sonetinme after the trial was going on.” Carter had

ten felony convictions (PCR-T.21 1239-40, 1243-49).

Grone reported MIller and she were incarcerated
together in My/June 2004, and Mller called Lowe’s
postconvi ction counsel, and then Gone got on the phone
(PCR-T.25 1377, 1381-83, 1388, 1393). G one admtted to a
conviction for a crine of dishonesty, and being in jail for
a failure to appear for her driving under the influence
case. (PCR-T.25 1377, 1380, 1389-90). She stated she was

living with Bl acknon, who she agreed was a “very physically

| arge, 1inposing man”, soneone that no one would mss
8Vi cki e Bl acknon reported col | at eral counsel’s
i nvestigator, Jeff, suggested “Well, wouldn’'t it be easiest

just to get rid of [Blacknon] and say he did [the nurder]?”
Jeff said he did not “want Rodney to die.” (PCR-R 1041-42).
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wal king in the room It was Gone s testinony that between
March 2003 and his death that August, she and Bl acknon
lived together and, in March 2003, she had a conversation
with himregarding an article in the news paper. (PCR-T.25
1373-75, 1379, 1386-88). Grone reported Bl acknon admtted
to shooting the clerk during a robbery involving Lowe, who
was in the store during the robbery/murder, and Ben who
remained in the car. (PCR-T.25 1375, 1381) She did not go
to the police about the adm ssion, but cane forward now
because MIler put her in contact with Lowe’ s defense team
and because Bl acknon was dead, she was not concerned her

testimony could harmhim (PCR-T.25 1383-85, 1389, 1393).

Bl acknon’s presence at home sick at the tine of the
robbery/ murdered has not been underm ned by anything Lowe
presented in his postconviction litigation. The clains by
Lowe’s friends and/or those that may have a vendetta
agai nst Bl acknon, do not show that a life sentence would
have been inposed had they been called to testify. Lowe’ s
presence at the NuPak and sole perpetrator of the robbery
murder as well as Blacknon’s lack of involvenmrent were
corroborated by the fact the robbery/nurder occurred on
July 3, 1990, between 10:07 a.m (last register sale) and
10:13 a.m (time the 911 call is placed), at a tinme when

Lowe was clocked out of work between 9:58 a.m and 10: 36
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a.m that norning, but Blacknon was seen at hone. Wi te
reported that Lowe had her white Ford which Steven Leudtke
identified as being at the scene and driven by a single
black male. Also, Wite stated Lowe picked her up between
10: 00 and 11:00 a.m and she returned him to work. The
time trials established that it took 22 mnutes to drive
from Lowe’ business to the Nu-Pack, then to his home and
back to Gator Lunmber. The record shows that it took about
40 mnutes to make a one-way trip from Blacknon’s hone to
t he Nu-Pack store. After returning Lowe to work, Wite
arrived at the Blacknon residence where she awakened
Bl acknon and Vickie. Cearly, Lowe was the perpetrator as
he was away fromwork at the tinme of the crinme and Bl acknon

was hone in bed with Vickie.

The alleged adm ssions by Blacknon, as offered by
MIller, Carter, and Gone, do not underm ne the trial and
evidentiary hearing evidence which conclusively proves
Bl acknon was not at the Nu-Pack store on July 3, 1990 and
did not conmt the crimes for which Lowe was convicted and
sentenced properly. The court’s failure to take such
evidence into account and to conduct a full analysis of
this evidence in light of the new allegations supports the
State’s claim that the court erred as a matter of |aw

Jones, 709 So.2d at 523 is instructive, and had the tria
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court applied the correct |law, would have been a basis for
finding the new evidence did not require a new sentencing.
As outlined above, there were inconsistencies between the
versions each witness reported, the only consistency being
that Blacknon admitted killing Burnell and that Lowe was
with him However, the unrefuted testinony of Wite and
Vi ckie was that Blacknmon was hone in bed at the tinme of the
robbery. Nothing reported by MIller, Carter, or Gone call

that testinony into question.

This Court has rejected the suggestion that the sheer
nunber of people claimng that another had confessed was
sufficient to grant a new trial or to admt such alleged

confession as substantive evidence, stating:

... Mireover, unlike the confessions in Chanbers
the alleged confessions in this case |ack indicia
of trustworthiness. The fact that nore innates
have conme forward does not necessarily render the
confessions trustworthy. The confessions were
not made prior to the original trial in
circunstances indicating trustworthiness, such as
spontaneously to a close acquaintance as in
Chanbers, or to his own counsel or the police
shortly after the crime, but were nade to a
variety of inmtes wth whom Schofield served
prison tine.

All of the statenents were allegedly nmade after
Jones had been sentenced to death; in many cases
nore than a decade el apsed before the inmte cane
forward wuntil after Jones’ nost recent death
warrant was signed, waiting anywhere fromfour to
fifteen years to report their infornmation.
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Except for Schofield s fornmer girlfriend, the
W tnhesses were all prison innates with extensive
felony records. However, it is not their felony
records alone that cast doubt on the wtness’
credibility. Judge Soud’ s observations in his
1992 order, wherein he analyzed the reasons the
confessions were not particularly reliable, are
equally valid here even in |light of the testinony
of the additional wtnesses. Li ke the w tnesses
in 1992, the witnesses who testified at the nost
recent hearing spoke only in general ternms of
Schofield s possible involvenent in the nurder of

O ficer Szafranski. No witness testified to any
uni gue details surrounding the nurder. In fact
none of the witnesses related specific details of
the crine...

Jones, 709 So.2d at 525 (footnotes omtted, enphasis
suppl i ed) .

“[I]n conducting a cunmulative analysis of newy
di scovered evidence, we nust evaluate the newly discovered
evidence in conjunction wth the evidence submtted at
trial and the evidence presented at prior evidentiary

hearings. See Jones, 709 So.2d at 522." Kokal v. State, 901

So.2d 766, 776 (Fla. 2005). Wiile recantation testinony

may be considered newly discovered evidence, Lightbourne,

742 So.2d at 247, it s regarded as “exceedingly
unreliable.” In Arnstrong, 642 So.2d at 735, this Court
reiterated that recanted testinony could be considered
new y discovered, but the trial judge is required to review

all the circunstances of the case" while bearing in mnd

that recanted testinony is "exceedingly unreliable, and it
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is the duty of the court to deny a new trial where it is
not satisfied that such testinony is true.” Merely because
there are nultiple wtnesses, either friendly to Lowe
and/or antagonistic to Blacknon, comng forward to accuse
Bl acknon does not automatically require a new trial. See
Mel endez, 718 So.2d at 747-48 (rejecting claim of newy
di scovered evidence of five wtnesses who alleged another
suspect confessed to the nurder where new w tnesses were
convicted felons, none of which were credible enough to
change the jury's verdict); Blanco, 702 So.2d at 1252
(affirmng rejection of relief upon claim of newy
di scovered evidence as new w tnesses were not credible and

of fered testinony inconsistent with trial evidence).

Had the court fully applied the law, it would have
found, as this Court should so find, that the allegations
of the new witnesses, in light of what was presented at
trial, would not have resulted in a life sentence under

either Strickland or newy discovered evidence. A weighing

of the allegations by MIller, Carter, and G one against the
ori gi nal trial and evidentiary heari ng t esti nmony
establishes that the new allegations pale in conparison to
the evidence, both eye-witness and forensic, show ng Lowe
to be the sole perpetrator. Hence, there is no reasonable

likelihood of a life sentence. The trial evidence, as
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outlined above, clearly established Bl acknon was not wth,
nor could he have been wth, Lowe at the tinme Lowe
commtted the robbery/murder at Nu- Pack. Such was
confirmed by not only Blacknmon’s wife Vickie, but Lowe’s
girlfriend, Wite. Leudtke saw one black male, fitting
Lowe’ s description not Blackmon's physique, ° exit the Nu-
Pack store and drive Wite's car. Wite testified Lowe had
her car that norning. The time trials proved Lowe would
not have had sufficient time to |eave work, pick up
Bl acknmon in Wabasso, commit the nurder, return Blacknon to
his home and get to work within the 36 mnutes Lowe was
absent from his job. Vickie testified Blacknon was with
her that norning, and it was not until Wite arrived that
Vi ckie and Bl acknon separ ated. Only Lowe’'s fingerprints
were found at Nu-Pack and Lowe had possession of the nurder

weapon that day.

The 2003 evidentiary hearing testinony from Bl acknon
and his ex-wife Vickie reaffirmed that Blacknon was not
involved in the robbery nurder, and never told anyone he

conmitted the crines.'® Conversely, the testimony from

o Grone described Blacknon as a “very physically

| arge, inposing nan” that no one would mss walking in the
room (PCR-T.25 1387) (enphasis supplied).

10 Al though Bl acknon denied telling anyone he killed
the clerk, should this Court wish to speculate that the
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Carter, Mller, and Gone establish they are convicted
f el ons™ who knew each other and had discussed this case in
jail, but the court failed to take this into account and
failed to weigh the new evidence against the old. Thi s
Court should find that the trial court erred, and that
there was no basis for granting a new penalty phase. The
mniml weight of the testinony from the new w tnesses
based upon the timng of their discovery and/or conflicts
with known facts show that neither prejudice nor a
probability that a life sentence would have been inposed

has been established under the | aw when applied properly.

Bl ackmbn was not indicted, and the after-the-fact

all egations, do not establish an Ennund/ Tison issue as

erroneously suggested by the trial court, nor do they

allegations are true, they again do not undercut in the
| east the testinmony of Patricia Wiite and Vickie Blacknon
who reported Blacknon was honme in bed during the tinme the
robbery/ murder occurred. An after the fact statenent nade
to invoke fear or gain respect from other crimnals,
“puffing” about ones crimnal prowess, does not make that
confession of gquilt true. It does not call into question
any of the other evidence, eye-witness and forensic,
establishing Lowe as the sole person who robbed the Nu-Pak
and killed Burnell.

1 Al though not fully confessed by the prior witnesses,
it is clear each had a notive, or at a mninum a |ack of
fear, to allege Blacknon nmade inculpatory adm ssions.
Whether it be to help their friend, Lowe, or to exact
revenge for sone unvoiced injustice Blacknon may have
inflicted, the wtnesses were not <credible and their
testinony did not mesh with the known facts.
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undermne the sentencing determnation that Lowe acted

al one. In Franqui v. State, 804 So.2d 1185, 1206 n.12

(Fla. 2001), the Florida Suprene Court stated: “In Tison v.
Arizona ... the Court held that a finding of rmajor
participation in the felony commtted, conbined wth
reckless indifference to human Ilife, is sufficient to
satisfy the Ennmund cul pability requirenent for consistency
with the Eighth Amendnent.” Lowe was a nmjor participant;
he had the gun, he was in the Nu-Pak based on his
fingerprints, he admitted to driving fromthe scene, a nan
fitting his description was the sole person seen |eaving
the scene and driving Wite <car, and Lowe had the
opportunity to conmt the crime as he was clocked out of
work at the tinme, while Blacknon was honme in bed. There is
no disparate treatnment as Bl acknon was not present and was
not charged with the crine. Al of the evidence points to
Lowe, thus, the rejection of the mnor participant
mtigator and finding he was the sole perpetrator remain
valid findings. Both aggravators, prior violent felony and
felony nmurder, remain undisturbed. As such, the court’s
failure to conduct a conplete analysis requires reversa

and remand for reinstatenent of the death sentence.

Al t hough the court did not hold an evidentiary hearing

on nor base its decision to grant a new penalty phase on
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the three witnesses offered in the Second Successive Mtion
and Anendnent to it, the sanme analysis would apply to them
It is not the sheer nunber of people who may cone forward
to help get soneone off death row by nmaking allegations
that anther person confessed to the crine, especially one
now deceased, but the strength of the new evidence when
assessed agai nst what existed at trial. As noted by the
trial court, the affidavits of David Stinson, Mureen
McQuade, and M chael Lee, were nothing nore than additional
reports of Blacknon’s alleged confession. G ven the
strong, and uninpeached trial testimony that Bl acknon was
at hone, leads to that sane conclusion that the allegations
of MQuade, Stinson, and Lee would not result in a life

sent ence. *?

12 The lack of due diligence and abuse of the process

were raised by the State when it opposed the Second
Successive Mtion and the anendnent to it. The trial court
did not address the legal clains as it had granted relief
on prior notions. The State reserves the right to argue
again that Low's failed to show due diligence and was
abusing the process by presenting in pieceneal fashion
“new wtnesses to Blacknon's alleged adm ssion, should
this Court agree with the State that the trial court failed
to apply the proper |aw, but disagree that the w tnesses
McQuade, Stinson, or Lee can be rejected summarily for the
sanme reason that the testinony of as Mller, Carter, and
G one would not produce a life sentence. Due diligence was
not shown because MQuade, Stinson, or Lee were alleged to
be relating information which occurred after trial

(sonetine between 1991 and 1997), but well before the final
postconviction notion was filed and before the first
evi dentiary hearing. It is significant to note that Lowe
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CONCLUSI ON

Based upon the foregoing, the State requests
respectfully that this Court affirm the denial of post-
conviction relief related to guilt phase issues, but

reverse the court’s order granting of a new penalty phase.

did not allege in his notions these wtnesses “cane
forward” unsolicited by Lowe. To the contrary, it is clear
they were found by Lowe. There is no stated reason why the
same investigative work was not done by Lowe prior to
filing his first successive notion which involved the exact
sane issue. These witnesses are alleged to have evidence
which was available Dbefore the 2003 postconviction
evidentiary hearing, and as such, a lack of diligence
shoul d be found. See G ock v. More, 776 So.2d 243, 251
(Fla. 2001) (holding claim of newy discovered evidence in
capital case nust be brought wthin one year of date
evi dence was discovered or could have been discovered
t hrough due diligence); Buenoano v. State, 708 So.2d 941,
947-48 (Fla. 1998); Wite, 664 So.2d at 244. Mor eover,
Lowe is abusing the process by litigating this claim in
pi eceneal fashion. C. Pope v. State, 702 So.2d 221, 223
(Fla. 1997) (noting successive postconviction notion nmay be
denied summarily as an abuse of the process where no newy
di scovered evidence is presented and there is no basis for
not having raised claimin earlier notion).
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