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PRELI M NARY STATEMENT

Appel I ant, Rodney Tyrone Lowe, was the defendant at trial

and will be referred to as the “Defendant” or “Lowe”. Appellee,
the State of Florida, the prosecution below will be referred to
as the “State”. References to records and briefs will be as
follows: Record on Direct Appeal - “ROA” for case nunber 60-
79037; Postconviction record in case nunber SC05-633 - “PCR R;
Postconviction transcripts in same case - “PCRT'; Appellant’s
brief - “1B” Supplenmental records wll be designated by the

synbol “S” preceding the record type. Where appropriate, the

vol ume and page nunber(s) will be given.

STATEMENT OF THE CASE AND FACTS

The State relies upon its Statenent of Case and Facts
presented in its Answer Brief/Initial Brief on Cross-Appeal and
adds that the ruling at issue here provides in part:

On  August 26, 2004, the Defendant requested
rehearing on Claim VIl of the initial postconviction
notion. In Caim VII, the Defendant contends that
penalty phase counsel was ineffective for failing to
di scover and present evidence that Dwayne Bl acknon
admtted to Lisa Mller and Benjanmn Carter that
Bl acknon, not the defendant, shot and killed the
victimwhile attenpting to commt robbery. Concurrent
with the notion for rehearing, the Defendant filed a
successive postconviction notion raising a claim of
new y discovered evidence. In the first successive
notion, the Defendant contends that before Dwayne
Bl ackmon died in 2003, Blacknon made an additional
statement to Lisa Gone admtting that he, not the
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Def endant, shot and killed the victimwhile attenpting

to commt robbery. The Defendant clains Blacknon's
adm ssion underm nes the outcones of both the guilt
and penalty phases. The Court heard evidence and

argunent on the notion for rehearing and on the first
successi ve noti on.

On January 14, 2005, before the Court ruled on the
motion for rehearing and on the first successive
notion, the Defendant filed a second successive notion
... that Blacknon nade additional statenents to
Maureen McQuade and David Stinson that Bl acknmon, not
the Defendant, shot and killed the victim while
attenpting to conmt robbery ..

On March 2, 2005, before the Court ruled on the second
successive notion, the Defendant filed an anendnent
[wth] clains that Blacknon made an additional
statenent to Mchael Lee that Blacknon, not the
Def endant, shot the victimwhile attenpting to commt
robbery. In addition, Capital Collateral Counsel
avers that Lee will testify that the police were aware
that Bl acknon, not Lowe, was the killer. Counsel
contends that failure to disclose this evidence was a
Brady wviolation. The State has not had the
opportunity to answer the Defendant’s anmendnent.

SUWARY OF | SSUES

The Court now has before it three postconviction
notions and an anendnent premised on clains of
i neffective assistance of counsel and newy discovered

evi dence. These notions present clainms from six
W tnesses that Dwayne Blacknon nmade pre-trial and
post -trial statenents t hat Bl acknon, not t he

Def endant, shot and killed the victimwhile attenpting
to commt robbery. The Court nust determ ne whet her
the reports from these wtnesses constitute newy
di scovered evidence, and if so, whether the evidence
woul d probably produce acquittal on retrial of the
guilt phase or would reasonably produce a different
bal ance of the aggravating and mtigating factors in
the penalty phase resulting in a life sentence. Jones
v. State, 709 So.2d (Fla. 1998); Rose v. State, 675

So. 2d 567, 570-571 (Fla. 1996).



REHEARI NG ON CLAI M VI| OF
I NI TI AL POSTCONVI CTI ON MOTI ON

In Claim VII of the initial postconviction
notion, the Defendant contends that the trial counsel
was ineffective in the penalty phase for failing to
di scover and present evidence that before trial Dwayne
Bl acknon admtted to Lisa MIler and Benjamin Carter
that he, not the Defendant, shot and killed the victim
while attenpting to conmt robbery. In the August 9,

2004, order, this Court determned that ... Blacknon's
pre-tri al statements to Mller and Carter had
i npeachnent value since Blacknmon was the State’'s key
witness ... the adm ssions of MIller and Carter were
not newy discovered evidence ... and therefore
counsel was deficient in failing to discover and
present this inpeachnent evidence. ... Consequently,
the issue on rehearing of Cdaim VII is whether

counsel’s failure to discover and present w tnesses
MIler and Carter prejudiced the outconme of the
penal ty phase.

At the evidentiary hearing, both Mller and
Carter testified t hat Bl acknon admtted to
participating in the attenpted robbery and to shooting
the victim Al though the testinony of these two
wi tnesses in inconsistent on sonme details of the crine
and differs in describing sonme of the circunstances
surroundi ng Bl acknon’s adm ssions, the Court finds the
testinmony consistent on issues material to the
wei ghing of aggravating and nmitigating factors.
Further, despite evidence presented at the evidentiary
hearing attacking the trustworthiness of the testinony
of MIler and Carter, the Court finds their testinony
sufficiently credible to warrant consideration by a
penalty phase jury and the trial court in determ ning
t he Defendant’ s sentence.

Both MIller and Carter testified that Blacknon told
them that three nen, including Blacknon and the
Def endant, were at the store at the time of the
attenpted robbery; and that Bl acknon, not t he
Def endant, shot the victim Al t hough Bl acknon deni ed
these admissions at the evidentiary hearing, this
undi scover ed testi nony rebuts Bl acknon’ s tria
testinony relied upon by the penalty phase and the
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trial court to determ ne the extent of the Defendant’s
role in t he attenpt ed robbery and mur der
Consequently, this wundiscovered testinony underm nes
the jury's recommendation of death and the trial
court’s findings in the sentencing order (a) that the
Def endant acted alone, and (b) that two of the
mtigating factors were not established by the
evi dence. Therefore, a new penalty phase is required
because there is a reasonable probability that the
bal ance of aggravating and mtigating factors would
have been different. Rose v. State, 675 So.2d 567
570-571 (Fla. 1996).

Further, even though sufficient direct evidence
was presented at trial to support a felony nurder
conviction and to support two aggravating factors,
this wundiscovered evidence of nultiple perpetrators
and a shooter other than the Defendant introduces an
Enmund/ Ti son cul pability issue that was not addressed
by the trial court when the death sentence was
i nposed. To satisfy the Ennund/ Tison requirenent, the
Court must find that either the Defendant participated

in the killing, or the Defendant was a nmgjor
participant in the attenpted robbery with a reckless
indifference to human life. Ennund v. Florida, 458
Uus. 782 (1982); Tison v. Arizona, 481 US. 137
(1987). Thus, a new penalty phase is required to
addr ess t hese requi renents I n i ght of t he

undi scover ed evi dence. ..

FI RST SUCCESSI VE MOTI ON

In his first successive notion the Defendant
raises an additional claim of newly discovered
evi dence. The Defendant contends that after Dwayne
Bl acknon testified at the evidentiary hearing on the
initial postconviction notion in January 2003, and
before Blacknmon died in August 2003, that Bl acknon
confessed to a third person. The Defendant all eges
that Blacknon nmade a post-trial statement to Lisa
Grone, admtting that he, not the Defendant, shot and
killed the victimwhile attenpting to commt robbery
The Defendant avers that Blacknon's statenent to Lisa
G one was not known to the Defendant until My, 2004.
The Defendant clains that this evidence would probably
produce an acquittal on retrial, or in the alternative
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alife sentence.

The Court construes Blacknmon’s statenent as
recantation of his trial and evidentiary hearing
testinmony that could not have been discovered through
the exercise of due diligence, and thus, considers the
recantation newy discovered evidence. Lightbourne v.
State, 742 So.2d 238, 247 (1999); Arnmstrong v. State,
642 So.2d 730, 735 (Fla. 1994).

The Court conducted an evidentiary hearing on
Bl acknon’s admission to G one. The Court finds
G one’s t esti nony consi st ent wth MIller’s and
Carter’s in failing to rebut any evidence supporting
the Defendant’s first-degree nurder conviction under
the theory of felony nurder. Specifically, like
MIler and Carter, Gone did not provide any facts
that wundermne the Defendant’s confession to his
girlfriend that he was the driver of the getaway car
involved in the crime, evidence of the Defendant’s
fingerprint found at the scene, testinony concerning
the sighting of the Defendant’s girlfriend s car in
the parking lot of the convenience store inmediately
after the shooting, evidence that the Defendant’ s gun
was wused in the shooting, or evidence of the
Defendant’s time card showi ng that he was cl ocked out
from work at the time of the nurder. Ther ef or e,
because the jury was instructed on the alternate
theories of first degree preneditated nmurder and first
degree felony nurder (TT 1116-1118), and absent
evidence rebutting trial evidence supporting a felony
mur der conviction, the Court finds no prejudice to the
out come of the guilt phase.

However, the Court does find prejudice to the
outcome of the penalty phase. Even though Gone’'s
testinmony was inconsistent with MIler’'s and Carter’s
testinmony concerning some of the details of the crine,
the Court finds Grone’s testinony consistent on issues
material to the weighing of aggravating and mtigating
factors. Like MIller and Carter, Gone testified that
Bl ackmon told her that three nen, including Blacknon
and the Defendant, were at the store at the tine of
the attenpted robbery; and that Blacknon, not the
Def endant, shot the victim As discussed in the
rehearing of Claim VII, supra, this testinony rebuts
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evidence that the Defendant acted alone in attenpting
the robbery, and evidence that the Defendant Kkilled
the victim Further, despite sonme evidence attacking
the trustworthiness of Gone's testinony and the
State’s argunent challenging the reliability of
Bl acknmon’ s recanted evidentiary hearing testinony, the
Court finds Gone s testinony sufficiently credible to
warrant consideration by a penalty phase jury and the
trial court in determning the Defendant’s I|evel of
participation in the nurder sufficient to justify the
i mposition of a death sentence.

(PCR-R 14 2582-86).



SUMVARY OF THE ARGUMENT

CROSS-APPEAL — It was error of |law and fact, to grant a new
penalty phase. The court nerely assuned simlar accounts of
Bl acknon’s all eged adm ssions should be heard by a jury, but
failed to take into account the admssibility of the accounts or

their inpact upon the sentence given the trial evidence.



ARGUVENT ON CROSS APPEAL

THE COURT FAILED TO FOLLOW THE LAW VWHEN
| T GRANTED A NEW PENALTY PHASE BASED ON
CLAIMS OF | NEFFECTI VE ASSI STANCE AND
NEWLY DI SCOVERED EVI DENCE RELATED TO
ALLEGATI ONS BLACKMON CONFESSED TO
KI LLI NG THE VI CTI M

The court erred in granting a new penalty phase as it
failed to apply the correct law to the testinony offered by
Lisa Mller (“MIller”) and Ben Carter (“Carter”) under

Strickland v. Washington, 466 U.S. 688 (1984) and in

analyzing the claim of newly discovered evidence under

Jones v. State, 709 So.2d 512, 521-22 (Fla. 1998) wth

respect to Lisa Grone (“Grone”).! The court failed to nmake

! While Lowe identified David Stinson (“Stinson”), Maureen
McQuade (“MQuade”), and M chael Lee (“Lee”) as additional
W tnesses to Blacknon’s alleged conmment, the court did not
rul e on these w tnesses, stating:

The Cour t reserved ruling on t he | egal
sufficiency of these clains and the need for an
evidentiary hearing on the second successive
not i on.

The Court now finds in light of its ruling on the
notion for rehearing and the first successive
notion, supra, that an evidentiary hearing is not
requi red on the anmended second successive notion.

As to the prejudice to the outcone of the penalty
phase, an evidentiary hearing is not required to
consider the nerits of the anended second
successi ve notion because a new penalty phase has
al ready been granted on the Defendant’s notion
for rehearing and first successive notion, supra.



findings regarding the admissibility of these wtnesses’

testimony on re-trial.? Further, the court also failed to

(PCR-R 14 2587- 88)

Even though the trial court in the conclusion to the March
17, 2005 order “granted” relief on the second successive
and anended second successive notion, it is the State’'s
position that the Court either did not rule on these
notions (given the statenent the court was reserving ruling
or that it did not have to grant a hearing given that
relief was granted on the rehearing and first successive
notions) or failed to follow the |egal analysis required to
grant relief wunder Strickland and for “newly discovered
evidence.” In either case, the court erred and this Court
shoul d reverse.

2 Wth respect to McQuade, Stinson, and Lee, the statenents
to McQuade were alleged to have been made in the late
1990's when they lived together, and those to Stinson were
all eged to have been given in 1992 when they “were getting
hi gh” together (Affidavits attached to 1/13/05 Motion), and
the one to Lee was nade sonetine prior to trial. It is the
State’s position, as offered below, that these accounts are
not new y discovered evidence because due diligence was not
shown given the timng and manner the defense clained to
have found these witnesses. (PCR-R 14 2521-78). There was
no show ng below why these w tnesses could not have been
di scovered sooner; at a mninum prior to the litigation of
t he Novenmber 2004 successive notion. Clearly there was a
| ack of due diligence and abuse of the process. Bven if
this Court concludes the evidence is “newy discovered,”
Lowe has not explained how such would be adm ssible in a
new guilt phase as Bl acknon is deceased, as was established
at the Novenber 2004 evidentiary hearing. Nonetheless, the
trial court did not address the legal clains as it had
granted relief on prior notions, thus, he State reserves
the right to argue these legal nmatters again, should this
Court agree with the State that the trial court failed to
apply the proper law, but disagree that the w tnesses
McQuade, Stinson, or Lee can be rejected sunmarily for the
same reasons that the testinony of as Mller, Carter, and
Grone would not produce a life sentence. See dock .
Moore, 776 So.2d 243, 251 (Fla. 2001) (holding claim of
new y discovered evidence in capital case nust be brought




analyze if any such admi ssible evidence, assessed in |ight

of the existing trial facts/evidence, wuld underm ne

confidence in the sentence as required by Strickland or if

such adm ssible evidence, considering the trial facts

woul d have resulted in a | esser sentence under Jones.

Lowe, asserts that there was no error in that the

court found the new witnesses credible® and the new evi dence

within one year of date evidence was discovered or could
have been discovered through due diligence); Buenoano V.
State, 708 So.2d 941, 947-48 (Fla. 1998); Wite, 664 So.2d
at 244, Moreover, Lowe is abusing the process by
litigating this claim in pieceneal fashion. C. Pope V.
State, 702 So.2d 221, 223 (Fla. 1997) (noting successive
postconviction notion may be denied summarily as an abuse
of the process where no newy discovered evidence is
presented and there is no basis for not having raised claim
in earlier notion). As provided in Cherry v. State, 2007
W. 1074931, *2 (Fla. Apr. 12, 2007) the defendant “nust
show that the evidence could not have been discovered with
due diligence at the time of trial. Torres-Arboleda V.
Dugger, 636 So.2d 1321, 1324-25 (Fla. 1994). Moreover, “any
claim of newy discovered evidence in a death penalty case
must be brought within one year of the date such evidence
was di scovered or could have been discovered through the
exerci se of due diligence.” dock v. More, 776 So.2d 243,
251 (Fla. 2001).”

S Contrary to Lowe’s position, the court’s ruling, read in a
light best for the defense, nerely found that the accounts
of MIler and Carter, and |ater Gone because she too
cl ai med Bl acknon had admtted to being at the crinme scene
and shooting the victim were “sufficiently credible to
warrant consideration” in a new penalty phase. Such is not
the test wunder either Strickland or Jones. As wll Dbe
di scussed again bel ow, nere consistency anbng new W t nesses
is not the end of the inquiry, but such nust be found to
of fer adm ssible evidence and that evidence nust then be
wei ghed and tested against that which was presented at
trial. If such cannot and does not undermine the trial
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woul d have been adm ssible as substantive and inpeachnent
evi dence tending to show Bl acknon was the killer. He al so
asserts that the new evidence would have rebutted the
State’s argunents for the aggravators of hei nous,
atrocious, or cruel (“HAC’) and cold <calculated and
preneditated (“CCP"), led to a |life sentence. Lowe, as did
the court, made the sane error of law in not follow ng each

step of the Strickland and newly discovered evidence

st andar ds.

Cainms of i neffective assistance of counsel are

governed by the standards announced in Strickl and. For a

defendant to prevail on an ineffective assistance claim he
must establish (1) counsel’s representation fell below an
obj ective standard of reasonabl eness, and (2) but for the
deficiency in representation, there 1is a reasonable
probability the result of the proceeding would have been

different. Strickland, 466 U. S. 688-89. The standard for

evaluating clains of newy discovered evidence was

announced in Jones, where this Court concl uded:

First, in or der to be consi der ed new y
di scovered, the evidence "nust have been unknown
by the trial court, by the party, or by counsel
at the time of trial, and it nust appear that
def endant or his counsel could not have known [ of
it] by the use of diligence." [c.o0.]

facts, then it nmatters not how consi stent the new w tnesses
are anong thensel ves.
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Second, the newy discovered evidence nmust
be of such nature that it would probably produce

an acquittal on retrial. [c.O0] To reach this
conclusion the trial court is required to
"consider all newy discovered evidence which

would be admi ssible” at trial and then eval uate
the "weight of both the newy discovered evidence

and the evidence which was introduced at the
trial." [c.o.]

In considering the second prong, the trial court
should initially consider whether the evidence
woul d have been adm ssible at trial or whether
there woul d have been any evidentiary bars to its
adm ssibility. [c.0.] Once this is determ ned, an
evaluation of the weight to be accorded the
evidence includes whether the evidence goes to
the nmerits of the case or whether it constitutes
i npeachnent evidence. [c.o0.] The trial court
should also determne whether the evidence is
curmul ative to other evidence in the case. [c.o0.]
The trial court should further consider the
materiality and rel evance of the evidence and any
i nconsistencies in the newy discovered evi dence.

Jones v State, 709 So.2d 512, 521-22 (Fla. 1998) (enphasis

suppl i ed).

As the State argued below and again here, the court
first had to consider whether the new testinmony would be
adm ssible, and in fact, MIller’'s and Carter’s accounts

were not substantive evidence and that G one’s* testinony

4 The State asked the court to consider whether the new
testinmony by G one would be admissible at a re-trial and
noted Lowe has not shown that Blacknon was available for
re-trial, therefore, Lowe has not shown that such hearsay
statenents would be adm ssible. The State argued that Lowe
had not carried his burden of proving that the alleged
recantation is truthful and would lead to an acquittal upon
re-trial. (PCR-R 13 2439-55; PCR-R 14 2521-48).
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was not admissible at all. (PCRR 13 2445; PCR-R 14 2521-
48) . None of Blacknon’s alleged statenents to MIler or
Carter® are admissible as substantive evidence at either the
evidentiary hearing or at a trial because Blacknmon was
available and testified at the hearing and at the origina

trial. Such testinony would be adm ssible as inpeachnent
only. See Jones, 709 So.2d at 524 (finding declarant’s
all eged statenents that he, rather than the defendant,
murdered the officer were not adm ssible as substantive
evidence as a declaration against penal interest, where the
declarant was available to testify, testinony would be
adm ssible as inpeachnent). (PCR-R 13 2439-55; PCR-R 14
2521- 48). Gven this, there is nothing to underm ne

confidence in the sentencing.

There is no substantive evidence of Blacknon's
i nvol verent in the crine. The jury knew there had been a
prior casing of the convenience store, but that Bl acknon

did not follow through with the plan due to his sickness

5> Gven that Lee's affidavit clains that Blacknmon spoke to
hi m someti me before trial, Lee’'s account, if found credible
and admi ssible, could only be evaluated as inpeachnent
evi dence when assessing its possible inpact on the existing
evi dence under Strickland, assum ng, but not agreeing, that
Lowe could prove that counsel was ineffective for not
having found this witness. The same would be true if the
new y discovered evidence standard were found to apply to
Lee, and then to McQuade, and Stinson who clained Bl acknon
spoke to them after the trial, because the w tnesses could
not be found with due diligence.
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that norning as confirmed by Vickie Blacknon MBride
(“Vickie”) and Patricia Wiite (“Wite”). The jury rejected
Lowe’'s statenent that he remained outside and was nerely
the getaway-driver given that his fingerprints were found

on a hanmburger wapper in the store. Under Strickland, any

al | eged i npeachnent val ue that m ght have been presented at
trial would not underm ne confidence in the nine to three
recommendati on of death. As such, a new penalty phase

shoul d not have been granted.

Li kewi se, “[i]n reviewing a claimof newly discovered
evidence, a trial court is required to 'consider all newy
di scovered evi dence which would be adm ssible' at trial and
then evaluate the 'weight of both the newy discovered
evidence and the evidence which was introduced at the

trial."” Kokal v. State, 901 So.2d 766, 776 (Fla. 2005)

(citations omtted).

Here, the alleged newly discovered “evi dence” consists
of Gone's® testimobny relating hearsay statenents of
Bl acknmon, who is deceased. The prelimnary question, which

the trial court failed to answer, is whether or not such

¢ While Lowe may argue that the accounts of Stinson,
McQuade, and Lee, for various reasons nmay be considered
newy discovered, the State reminds this Court that the
trial court, as discussed above, did not rule on these
Wi tnesses given that it had granted relief on the basis of
MIler, Carter, and G one.
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evi dence would even be adm ssible. See Sins v. State, 754

So. 2d 657, 660 (Fla. 2000) (stating that even “[a] ssum ng
the defendant’s evidence neets the threshold requirenent by
qualifying as newy discovered, no relief is warranted if
the evidence would not be adm ssible at trial.”). Lowe has

not shown that the hearsay statenents from Gone’ woul d be

7 The same argunent applies to wtnesses regarding the
admssibility of hearsay statenents offered by Stinson,

McQuade, and Lee, who allegedly overheard statenents by
Bl acknon in 1992, the late 1990's, and prior to the trial

respectively. The court reserved ruling on these wtnesses
presented in the second successive notion, and noted “an
evidentiary hearing is not required to consider the nerits
of the anended second successive notion because a new
penalty phase has already been granted” on the rehearing
and first successive notion. (PCR-R 14 2588). Hence, the
State did not address these witnesses at length in its
initial brief on cross-appeal. Nonet hel ess, assum ng
arguendo that Blacknon’s evidentiary hearing testinony,

that he never told anyone that he killed the victim 1is
considered as opening the door to these w tnesses, then
again it would not be substantive evidence, but nerely
i npeachnent . However, none, either individually or
cunmul atively satisfy the Strickland or newy discovered
evi dence standard for granting a new penalty phase on their

hearsay accounts in light of the overwhelmng and un-
refuted testinmony of Wite and Vickie that Bl acknon was
home in bed on the norning of the robbery/hom cide, thereby
meking it physically inpossible for him to have been
involved in the robbery/homcide irrespective of what
statenents w tnesses now attribute to Bl acknon. To this
day, Lowe has not inpeached either White or Vickie, nor has
the trial court assessed their testinony. Thi s al one,

shows no matter how many people are brought forward to
i npeach Bl acknon’s testinony; nothing undermnes the
conviction and sentence establishing that Lowe was the sole
perpetrator of the robbery/hom cide. The follow ng nakes
it even clearer that even if the new w tnesses are offered
for inpeachnent evidence as to whether Blacknon conmented
that he was the killer, their testinony would not change in
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adm ssible in new penalty phase as substantive evidence as
Bl acknon had not testified in Lowe’s original penalty phase
and he has not had an opportunity to answer the allegations

she has |l eveled against him See Gimyv. State, 841 So.2d

455, 464 (Fla. 2003) (finding no abuse of discretion in

refusing to admt hearsay testinony under Chanbers v.

M ssi ssippi, 410 U S. 284 (1973), where, unlike Chanbers

statement’s reliability was not established clearly);

Sliney v. State, 699 So.2d 662, 670 (Fla. 1997) (rejecting

claim hearsay was admssible wunder Chanbers because

the least the inposed death sentence. Steven Leudtke put

only Lowe in Wite's car at the scene; Carl Dordel man
pl aced the .32 caliber gun in Lowe’s hand two days before
the nurder; Mary Burke reported Lowe was punched out of
work at the time of the nurder; Sergeant G een noted the
time of Leudtke's 911 call, the last store sale, and the
victims death due to three shots from Lowe’s gun; Ronal d
Sinclare reported the tine trials showing Lowe’s version of
events could not have taken place nor involved Blacknon

Gary Rathman stated the recovered bullets canme from Lowe’ s
gun; and Deborah Fisher testified Lowe's prints were on the
hamburger wrapper found in the store, thereby putting him
in the store contrary to his account. (ROA 450, 452, 464-
66, 469, 490, 503-04, 512-15, 548, 550, 552, 554-58, 571,
635- 36, 667-67, 819, 822-24, 830-31; 969-70, 976-77). See
Jones, 709 So.2d at 524 (finding declarant’s alleged
statenents that he, rather than defendant, nurdered the
victimofficer were not adm ssible as substantive evidence
as decl aration against penal interest, where declarant was
available to testify, testinony would be admssible as
i npeachnment). Blacknon’s all eged coments do not establish
him as the actual killer nor that he was involved in the
crinme. See Baugh v. State, case no. SC04-21 (Fla. Apr. 26

2007) (noting prior i nconsi st ent statenents are
i nsufficient to prove guilt unl ess acconpanied by
adm ssi bl e, “proper corroborating evidence”).

16



statenments were critical to Sliney's defense, and noting in
Chanbers “court held that such third party confessions
should *“have been admtted because the statenents’
reliability was clearly established” and Sliney had not
made requi site show ng). As such, this Court should find
that the trial court erred in not considering the

adm ssibility of Blacknon's alleged statenents on retrial.

Czubak v. State, 644 So.2d 93 (Fla. 2d DCA 1994) is

instructive. There, the trial court evaluated the veracity
of several wtnesses who were offered presented to offer
hearsay accounts that another person admtted to commtting
the nmurder for which the defendant was on trial. The court
i kewi se considered whether there was any corroborating
evidence to establish trustwrthiness of the hearsay
accounts. Because the statenments lack credibility, as was
requi red under Chanbers, the statenents were excluded. Had
the trial court in this case conducted the appropriate
analysis as was done in Czubak, it too, wuld have found
the accounts of the new witnesses to be unreliable and
i nadm ssi ble hearsay. Wile the court recognized that the
accounts of these w tnesses were inconsistent in several
respects, the court focused on the fact each reported that
Bl acknon clainmed to have killed the victim Yet, there was

no corroboration of this either through consistency in the
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Wi t nesses’ accounts of exactly what Blacknon was to have
said or with the trial evidence which showed Bl acknon to be

home in bed at the tinme of the nurder.

Lowe cites to Geen v. Ceorgia, 442 U.S. 95 (1979) to

support admission of Blacknon's statenent. However, the
Supreme Court’s determnation was based solely on the
constitutionality of Georgia’s hearsay |aw excluding
hearsay in one context (when against penal interest), but
not another (permtting it if hearsay was adm ssion agai nst
pecuni ary interest). Not only was there evidence that two
people were involved in the crinme address in Geen, but the
state had used the co-defendant’s adm ssions against himin
that prosecution, but prevailed in keeping the sane
information out of Geen trial. That is not the situations
her e. There is no evidence of Blacknmon's involvenment in
the robbery/nurder and the State did not prosecute him for
the crinme. Also, the admissibility of such evidence is not
the sole issue here given the procedural posture of the
case. Hence, even if the Court finds that the adm ssions
would be admissible, further evaluation is required.
Nanel vy, under t he new y di scovered evi dence or
ineffectiveness clains, an evaluation of how this new
information would inpact the existing evidence was

required, but was not conducted by the trial court.
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Anot her way of |ooking at the statenents that Lowe
w shes to use at a new penalty phase IS as
| i ngering/residual doubt as to the identity of the shooter.®
Lowe’s confession to the police, played for the jury, was
that he, Blacknon, and Lorenzo Sailor decided to rob the
conveni ence store — Sailor wanted noney because he just got
out of prison, Lowe needed rent noney, and Bl acknon wanted
cash to nove. They went to the conveni ence store and upon
arrival; Lowe asked “Are you all really ready to do this.”
Sail or and Blacknon got out of the car, and “Lorenzo was
the one supposed to go do it” because he would *“shoot
sonmebody quick.” Lowe stated that he stayed in the car
when Sailor went into the store with the gun and Bl acknon
remai ned outside the store checking the roadway. Bl acknon
returned to the car first, followed a short tinme after by
Sai | or. Lorenzo Sailor reported shooting the clerk, who
had been playing with her child, and shooting and hitting
t he cash regi ster when he could not get it open (ROA. 5 764-
88). Yet, residual/lingering doubt is not a proper subject

for mtigation.

As this Court stated in WIllianson v. State, 2007 W

8 The record reflects that Bl acknon testified at trial as to
hi s whereabouts at the tine of the crine. (ROA 918-19, 921,
923- 24, 931-32, 943-44) This was confirmed by his then
wi fe, Vickie, (ROA 892, 895-98, 0909-13), and corroborated
by Lowe’s girlfriend, Wiite. (ROA 852, 854-61, 863, 876).
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1362872, *8 (Fla. 2007):

This Court has held that “resi dual or

lingering doubt ... is not an appropriate matter
to be raised in mtigation during the penalty
phase proceedings of a capital case.” Rose V.

State, 675 So.2d 567, 572 n. 5 (Fla. 1996); see
also Reynolds v. State, 934 So.2d 1128, 1152
(Fla. 2006) (concluding that the trial court
“appropriately excluded evidence offered to
establish residual or lingering doubt from
consi deration when maki ng its sent enci ng
determ nation”). Furt her, al t hough section
921.141(1), Florida Statutes (2006), *“‘relaxes
the evidentiary rules during the penalty phase of

a capital trial’ a party cannot introduce hearsay
evi dence unless the opposing party has a fair
opportunity to rebut the hearsay.” Parker v.

State, 873 So.2d 270, 282 (Fla. 2004) (quoting
Bl ackwood v. State, 777 So.2d 399, 411 (Fla.

2000)). In Parker, this Court affirmed a trial

court's decision to exclude contents of an
affidavit by a deceased victim that were not
adm ssi bl e under section 90. 804, Fl ori da
Statutes, on grounds that “the State had no fair

opportunity to rebut because the State could not

guestion the victim” Id.

Bl acknon is deceased and his trial testinony generally was
limted to his actions prior to and on the day of the
mur der . He was not asked if he ever told anyone that he
was in fact the shooter, thus, only if Blacknon's
evidentiary hearing testinony is permtted to be re-read to
the jury on retrial, in a light best for Lowe, mght the

new testinmony, from MIler and Carter and others, becone an

i ssue.?

® Gone’s testinony would not be adm ssible at all as it
could not be considered a prior inconsistent statenent,
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However , should this Court find the statements
adm ssible, then this Court should review the inpact these
statenents may have on the penalty phase. A review of the
trial court’s order confirms that it rests upon a finding
that all of the “new witnesses” gave a general ly consistent
version of Blacknon's alleged statenent that he killed the
victim but that they differed as to crine facts. The
consistency in this case is mnor given that few if any
specific details of the crine were offered. This matter
was never addressed by the trial court. More inportant to
the ultimate issue is that the claim that Blacknmon killed
the victim was never assessed in light of the trial
evidence, and the wevidentiary hearing testinony during
whi ch Bl acknon deni ed meki ng any such statenments or being
at the crime scene on the day of the robbery/hom cide.
Furt her, the court never assessed, in fact, never
mentioned, the wunrefuted trial testinony of Wite and
Vi ckie, both of which placed Bl acknon honme sick in bed at

the time of the nurder, and thereby, making it physically

given that she alleges the statenent was nade after the

evidentiary hearing. Li kewi se, the allegations from
Stinson and McQuade about statenments made by Bl acknon after
trial, but before the evidentiary hearing, |ikew se would

not satisfy the “prior inconsistent statenment” exception to
the hearsay rule even if Lowe could prove that he used
diligence in finding these wtnesses and the case is
remanded for consideration of their allegations.
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i npossible for himto have coomitted the nurder. Mboreover,
the trial court did not address that portion of Lowe’s
confession where he said Sailor was the one who entered the
conveni ence store and shot the victim as Bl acknon renai ned
outside as |ook-out (ROA. 5 764-88), but only years |ater
during the postconviction process does Lowe claim Bl acknon
was the shooter. Gven the court’s failure to conduct the
appropriate analysis, it is the State's position that the

court erred in applying Strickland and the newly di scovered

evi dence standards, and that Lowe failed to show, in |ight
of the existing trial and evidentiary hearing evidence,

that the sentencing woul d have been different.

“[I']n conducting a cunulative analysis of newy
di scovered evidence, we mnust evaluate the newly discovered
evidence in conjunction with the evidence submtted at
trial and the evidence presented at prior evidentiary
hearings. See Jones, 709 So. 2d at 522.” Kokal, 901 So.2d
at 776. Wiile recantation testinony may be considered

new y di scovered evidence, Lightbourne v. State, 742 So.2d

238, 247  (1999), it i's regarded as “exceedingly

unreliable.” In Arnstrong v. State, 642 So.2d 730, 735

(Fla. 1994), this Court reiterated that recanted testinony
could be considered newly discovered, but the trial judge

is required to review "all the circunstances of the case"
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while bearing in mnd that recanted testinony is
"exceedingly unreliable, and it is the duty of the court to
deny a new trial where it is not satisfied that such
testinmony is true." Only upon the court’s satisfaction the
recanted testinony is of such a nature that a different
verdi ct would probably be rendered, should a new trial be

granted. 1d.

Here, Blacknon has not recanted; he has testified
under oath that he did not nake any adm ssions to MIler or
Carter, and by extension MQuade, Stinson, and Lee. Thi s
fact should have ended the inquiry because under Arnstrong:

“Only when it appears that, on a new trial, the witness's

testinmony [in this case Blackmon's testinony] wll change

to such an extent as to render probable a different verdict

wll a new trial be granted.” Arnstrong, 642 So.2d at 735

(enmphasi s supplied). See Dailey v. State, case no. SC05-

1512, slip op. 11 (Fla. WMy 31, 2007) (agreeing that
hearsay testinony that person other than defendant admtted
to the nmurder is not credible in part because the declarant
had had nunerous opportunities to testify on defendant’s
behal f, but did not). G ven Blacknon's denial of the
allegation that he admitted killing the victim and trial
testinony, corroborated by other wtnesses, that he was

honme at the time of the crime, the court should have found
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that the witness’ testinony would not have changed to such
a degree to produce a different outcone. Had the trial
court followed the law, relief would have been denied.
Moreover, the only evidentiary value the new w tnesses nmay
have would be for inpeachnent. Yet, their inpeachnent
val ue, assuming the evidence is adm ssible, would be of no
effect as Bl acknmon was at honme at the time of the crine, as
confirmed by Vickie and White. Again, there could be no
finding, other than the result of the sentencing would not
have changed, and relief should have been denied. See Smth
v. State, 931 So2d 790, 802-03 (Fla. 2006) (finding that
statenent by wtness that co-defendant admitted he killed
victim not defendant, was insufficient to warrant a new
trial under newy discovered evidence test based in part,
because co-defendant testified he never contacted wtness

or admitted to killing victim.

However, assuming Gone’'s account of a statenent by
Bl acknon subsequent to his evidentiary hearing testinony,
undermnes the State’'s position, the court’s inconplete
analysis rendered its ruling erroneous. Merely because

there are nultiple witnesses!® conming forward to accuse

0 See Jones v. State, 709 So.2d 512, 523 (Fla. 1998)
(reasoning “unlike the confessions in Chanbers, the all eged
confessions in this case lack indicia of trustworthiness.
The fact that nore inmates have conme forward does not
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Bl ackmon after his death,'' does not entitle himto a new
penalty phase. This is because these witness either do not
all qualify as “newly discovered’”, or they do not factually
support the granting of a new sentencing, because they do
not undermne the trial evidence that Lowe was the sole
perpetrator, and the Blacknon was physically unable to be
at the crinme scene; he was hone in bed as recounted by his
own testinmony, that of his then wfe, and Lowe’s

girlfriend. See Melendez v. State, 718 So.2d 746, 747-48

(Fla. 1998) (rejecting claim of newy discovered evidence
of five witnesses, who alleged another suspect confessed to
t he nmurder where new wi tnesses were convicted felons, none
of which were credible enough to <change the jury's

verdict); Blanco v. State, 702 So.2d 1250, 1252 (Fla. 1997)

(affirmng rejection of relief upon claim of newy
di scovered evidence as new wi tnesses were not credible and

of fered testinony inconsistent with trial evidence).

To the extent that Lowe points to the giving of the
HAC and CCP aggravator instructions to support his claim

that the jury’ s recommendation would have been different,

necessarily render the confessions trustworthy”).

1 These wtnesses would be Gone, MQade, and Stinson
and/or Lee if the proper show ng were nade. The State
offers this analysis to explain fully the error of the
trial court’s ruling, but in no fashion, concedes that a
sufficient showing has been made for adm ssion of these
Wi t ness’ s accounts.
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such is without merit. Not only did this Court reject the
direct appeal <claim that it was error to give the

instructions, Lowe v. State, 650 So.2d 969, 977, n.9 (Fla

1994), but the trial court did not find these aggravators.
Lowe’ s sentence was not based upon a finding of HAC or CCP

therefore, there is nothing to undermne in this regard

The only aggravation and mtigation that could be at issue
if Blacknmon’s statenents are found to be admissible, is the
fel ony nurder aggravator and the rejection of the mtigator
that Lowe was a mnor participant. The trial court
correctly rejected the challenge to the felony nurder
conviction given Lowe’s own account, in addition to other
evi dence placing himat the scene. (PCE-R 14 2585) W thout
guestion, Lowe adnmits to being a principal, via his
confession to Wiite, and later to the police, > when he
confesses that he knew the purpose of going to the
conveni ence store was to get noney, that his weapon, a .32
cal i ber handgun, was given to Sailor because he woul d shoot
a person, that Sailor was the person to enter the store

and Sailor eventually killed the victimduring his attenpt

to get cash from the register (ROA. 5 764-88). That ,

2 The trial court rested its decision on Wite s account and
some of the forensic evidence to deny the request for a new
trial; however, it should have considered the police
confession as further support.
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coupled with the fact that Lowe was in the store, it was
his car used to escape, and his gun which was the nurder
weapon all show that the felony nurder aggravator was found
properly.

These facts i kew se under m ne t he al | eged

Enmund/ Ti son'® i ssue suggested by the trial court. (PCR-R 14

2584) . In Enmund, the United States Suprene Court
overturned Ennmund's death sentence for felony nurder
because this Court “affirmed the death penalty in th[e]
case in the absence of proof that Ennmund killed or
attenpted to kill, and regardless of whether Ennund
intended or contenplated that |ife would be taken.” Ennund,
458 U.S. at 801. Ennmund was reconsidered in Tison when the
Supreme Court held that “mjor participation in the felony
commtted, conbined with reckless indifference to human
life, is sufficient to satisfy the Enmund culpability

requirenment.” Tison, 481 U. S at 158. In order for there

to be an Ennund/ Ti son issue then, there nust be evidence

that there is nore than one perpetrator. Here, we have
nothing but Lowe’'s self-serving claim that he was the
getaway-driver and that two others were involved. Yet, as

Lowe’s self-serving police confession reveals, he was rmnuch

3 Enmund v. Florida, 458 U S. 782 (1982); Tison v. Arizona,
481 U. S. 137 (1987)
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nore involved, in fact he was an integral part of the
r obber y/ homi ci de. The confession®™ alone undercuts

conpl etely any alleged Ennmund/Tison issue as Lowe

participated in the planning of the robbery, anticipated
getting noney fromit, drove the parties to and from the
scene, provided the nurder weapon, and gave it to the

person he knew woul d “shoot quick.” (ROA 5 764-88)

It is inportant to note that it was not until well
into the postconviction process that Lowe first accused
Bl acknon of being the shooter. |In fact, as this Court wll
recall, during trial (ROA5 764-88), and again in the

postconviction relief notion,* Lowe clained Lorenzo Sailor

14 The State is not agreeing that Lowe’s account is accurate
or that he was not the sole perpetrator, but is nerely
stating that his self-serving account, standing by itself
woul d refute any claimthat he was not a mmjor participant
in the planned robbery and hom ci de.

% In Caim 11 of the April 30, 2001 nmotion for
postconviction relief, Lowe pled that there was either
new y discovered evidence and/or ineffective assistance in
not di scovering Dwayne Bl acknmon and Lorenzo Sailor went to
t he Nu-Pack convenience store with Lowe and Lowe did not
shoot the victim that Blacknmon was a paid informant, that
Bl acknon and Sailor admtted involvenent in the crinme and
that Sailor killed the victim (PCR-R 6 1005-1216; PCR-R 11
(court’s order) 2043-44, 2047, 2058). During the January,
2003 evidentiary hearing the allegations against Blacknon
were presented and then, on January 23, 2003, Lowe filed a
Suppl enental Anmendnent to Second Amended Mdtion to Vacate
asserting a Brady v. Mryland, 373 US. 83 (1963
vi ol ati on. It was his position the State had wthheld
information that <certain Indian River County Sheriff’s
detectives knew of alleged statenents by Blacknon in which
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was the shooter. Mor eover, there is no evidence
corroborating the claim that there was nore that one
perpetrator. The eye-witness testinony from Leudtke and
the testinony from Lowe’'s girlfriend and Blacknon's

6

w fellater ex-wife,1 as well as Blacknon all establish that

Lowe was alone at the robbery/hom cide scene and that

he had admtted to MIler and others, that he was involved
in the robbery of the Nu-Pack store and was the actual

shoot er. The trial court found no nerit to this claim
(PCR-R 11 2072-73). In so doing, the court found Lisa
MIler to not be credible because she was a “nultiple
convicted felon and is currently incarcerated.” The court
also found that the police refuted her allegations. (PCR
R 11 2073). It is interesting that in this situation,

MIler's felony convictions render her not credible, but
merely because other repeat what MIller clains Blacknon
said, she becones soneone the jury should hear. This is
i ncongruous especially in light of the fact that Blacknon
Vickie, and White testified Blacknon was hone in bed at the
time of the crine. Moreover, even Lowe's excul patory
account has Bl acknon outside the convenience store on the
day of the murder, and has Sailor killing the victim
Gven this, again, the trial court erred in his factual
anal ysis, legal conclusions, and the granting of a new
penalty phase.

% As this Court will recall, during the evidentiary hearing,
Vickie reiterated her trial testinony confirmng that
Bl acknon was hone in bed sick that norning which covered
the time of the robbery/hom cide. (PCR-T.19 1031-34) This
was in spite of the suggestion from postconviction

counsel’s investigator, Jeff, to Vickie that *“Well,
wouldn’t it be easiest just to get rid of [Blacknon] and
say he did [the nurder]?” Jeff said he did not *“want

Rodney to die.” (PCR-R 1041-42). Vickie also testified at
the hearing that she and Blacknon divorced in 1998, were
presently in a custody dispute, and she hated her ex-
husband. She recalled that in 1990, she and Bl acknon were
living together and never, during all the years they knew
each other, did Blacknon admt to the nurder at the Nu-Pack
store, nor has he ever said he was with Lowe on the day of
the nmurder. (PCRT.19 1033-34).
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Bl acknon was home in bed at the tinme. ((ROA 450, 452, 464-
66, 469, 490, 503-04, 512-15, 548, 550, 552, 554-58, 571,
635- 36, 667-67, 819, 822-24, 830-31, 852, 854-63, 876, 892,

895-98, 909-13, 918-24, 931-32, 943-44, 969-70, 976-77).

Lowe’s reliance upon Ray v. State, 755 So.2d 604, 611

(Fla. 2000) which was addressed to proportionality, and
State v. Parker, 721 So.2d 1147 (Fla. 1998) is m splaced.

Ray is distinguishable on the fact that there was anple
evidence of two participants. Not only were both nen tried
and convicted, but there was eye-witness and forensic
evidence putting both nmen at the nurder scene. Here, there
is no evidence forensic or eye-witness placing Blacknon at
t he scene. At best, Lowe could point to his self-serving
police statenment where he clainmed Bl acknon remai ned outside
the convenience store checking the roadway. Any of his
ot her “new w tnesses nerely are reporting what they claim
are adm ssions made by Blacknon, there is no substantive
evi dence to support the allegation. Likew se, Parker is of
no assistance to Lowe, as again, there was nore than the
self-serving statement of the defendant to establish that
nore than one assailant was involved in the crine. As the
Court will recall, when under oath, Blacknmon has nai ntained
that he was not involved on the day of the nurder and ot her

Wi t nesses establish Blacknon’s presence away fromthe crine
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scene at the critical tine. Further, both the forensic
evi dence and testinony from Leudtke establish that Lowe was

al one at the conveni ence store.

The only support that Bl acknon was involved wth the
hom ci de is hearsay adm ssions, which Blacknon deni ed; that
he killed the victim and which, even if showmn to be
adm ssible would cone in as inpeachnment evidence only.
Such, w thout corroborating evidence is not sufficient to
sustain a conviction. Jones, 709 So.2d at 524 (finding
declarant’s alleged statenents that he, rather than the
defendant, nurdered the officer were not admssible as
substantive evidence as a declaration against penal
interest, where the declarant was available to testify,
testi nony would be adm ssible as inpeachnent). G ven this

Court’s conclusion in Baugh v. State, case no. SC04-21

(Fl a. Apr . 26, 2007) , that there nust be “proper
corroborating [and adm ssible] evidence” supporting prior
i nconsi stent statements before those statenents may be used
to sustain a conviction wuld tend to indicate that an
i ndi ctment of Blackmon nmay not have even been obtai nabl e.

Hence, there can be no showi ng of an Ennmund/ Ti son dil emma —

there is no proof that Lowe is a less culpable co-
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def endant . %’ Instead, there only is proof that there was
one perpetrator, and that perpetrator was Lowe. For these
sane reasons, Lowe has not shown that any of his
postconviction allegations would undermine the rejection of

the mtigator that he was a mnor participant.

As part of their overall analysis, both the trial
court and Lowe failed to assess the inpact of the new
testinony given the overwhelmng evidence, not only from
Bl acknon’ s account, but from other w tnesses and forensic
evi dence that Lowe was the sole perpetrator of the robbery
and nmurder. A fair reading of the overall tenor and
rational of the trial court’s order is that as Lowe brought
forward witnesses to inpeach Blacknon, and the court found

those witnesses to be consistent to the extent that they

Y Franqui v. State, 804 So.2d 1185, 1206 n.12 (Fla. 2001),
the Florida Suprene Court stated: “In Tison v. Arizona ..
the Court held that a finding of major participation in the
felony commtted, conbined with reckless indifference to
human life, is sufficient to satisfy the Ennmund cul pability
requirement for consistency with the Ei ghth Amendnent . ”
Lowe was a mmjor participant; he had the gun, he was in the
Nu- Pak based on his fingerprints, he admtted to driving
fromthe scene, a man fitting his description was the sole
person seen |leaving the scene and driving Wite car, and
Lowe had the opportunity to conmt the crinme as he was
cl ocked out of work at the tinme, while Blacknmon was hone in
bed. In fact, even Lowe’'s new witnesses, MIler and G one
put Lowe not only at the scene, but in the convenience
store. (PCR-T.16 710, 717-22; PCRT.25 1375, 1381). There
is no disparate treatnment as the evidence shows Bl acknon
was not present at the crine scene and he was not charged
with the crine as there was no evidence tending to
corroborate his alleged statenent of involvenent.
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reported Bl acknon to have admitted to killing the victimin
this case, then the new wi tnesses nust be credi ble because
they all told simlar tales. It was the court’s concl usion
that nmere credibility required subm ssion of the evidence
to the jury on the possibility that the jury may believe

Bl acknon was the killer.

Merely finding that new wtnesses are relatively
consistent in their testinony, and thus, are credible in
and of thensel ves, does not end the inquiry. I nstead, the
trial court nust |ook at that new evidence in conjunction
with the original trial evidence and assess whether or not
the result of the sentencing would be different wunder

Strickland or whether a life sentence would be obtained

under Jones. \Wen the new w tnesses are assessed in |ight
of the original trial testinmony and forensic evidence as
outlined in detail in the State’'s initial brief on cross-
appeal and reiterated here, it is clear that the new
accounts, no matter how consistent with one another they
are, are directly refuted by the known facts that Lowe
acted alone and that Bl acknon could not have been at the
conveni ence store. As a result, the accounts of the new

Wi t nesses, under either Strickland or newy discovered

evi dence, are rendered of no consequence to the

overwhel mng trial evidence. The new witnesses do not
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underm ne confidence in the sentencing and would not
effectuate a life sentence on retrial. Lowe acted al one,

the evidence supports this and Bl acknon was not involved in
the robbery/homcide even if it is believed that Bl acknon
stated that he was the actual shooter. As such, it was
error for the trial court to have granted Lowe a new
penal ty phase. This Court should reverse and remand for

the trial court to reinstitute the death sentence.
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CONCLUSI ON

Based upon the foregoing, the State requests
respectfully that this Court affirm the denial of post-
conviction relief related to guilt phase issues, but

reverse the court’s order granting of a new penalty phase.
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