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STATEMENT OF THE CASE AND FACTS

Petitioner filed a pro se 3.800(a) notion to correct an
illegal sentence (R1-5). He alleged in his pro se 3.800(a)
notion that he was convicted by a jury in Septenber of 1998 for
the offense of robbery, a second degree felony and sentenced to
twenty (20) vyears inprisonment with a ten (10) year mninmum
mandatory term followed by ten (10) years probation as habitual
violent felony offender after rejecting plea offer initiated and
repeated by the court at pre-trial conferences on July 6th and
July 7th and on July 8th as jury selection was to start of
twel ve years (R/ 2-3). Rel yi ng upon the decision in WIson v.
State, 845 So. 2d 142 (Fla. 2003), he clainmed the sentence was
vindictive and should be reversed and he should be sentenced
before a different judge (R2-4). The trial court entered a

sumary order dismssing the notion relying upon Boyd v. State,

880 So. 2d 726 (Fla. 2d DCA 2004) which held clainms of
vindictive sentencing cannot be raised in a rule 3.800(a)
not i on.

The Second District Court of appeals affirned the decision
of the trial court in a per curiam opinion citing to Boyd v.
State, id. and certified conflict with the Fifth District in

Johnson v. State, 877 So. 2d 795 (Fla. 5th DCA 2004). Petitioner

filed a tinmely notice to invoke discretionary jurisdiction of

this Court based upon certified conflict and also based upon



“express and express conflict” wth the Fifth District in

Johnson v. State.

This Court, in its order of April 27, 2005, postponed its
decision on jurisdiction and ordered the parties to summt

briefs.



SUMVARY OF THE ARGUMENT

I . This Court does not have jurisdiction based upon
“certified direct conflict” under Article V., 8§ 3(b)(4) between
the decision of the Second District Court of Appeal in Jackson
v. State, 895 So. 2d 1275 (Fla. 2d DCA 2005) and the Fifth

District in Johnson v. State, 877 So. 2d 795 (Fla. 5th DCA

2004), nor does this Court have jurisdiction based upon “express
and direct conflict”, pursuant to Article V., 8§ 3(b)3) between
the Second District in Jackson, supra., and the Third D strict

in Smth v. State, 842 So. 2d 1047 (Fla. 2003). There is no

ground for “certified direct conflict” or *“direct and express
conflict” because there is no conflict between the decision of
Second District and those of the Fifth and Third D strict.
Nei t her Johnson, supra., nor Smth, supra., ever addressed the
procedural bar issue that a vindictive sentencing claim cannot
be brought under a rule 3.800(a) notion; both those cases rested
on the merits of the vindictiveness clains thensel ves. Jackson,
supra, never addresses the nerits of the vindictive sentencing
claim finding the claim is procedurally barred. Furt hernore

both the Fifth District and the Third D strict have subsequently
clarified and distinguished their decisions in Johnson, supra.

and Smth.,supra, respectively and held neither case addressed

the procedural bar claim and have adopted the reasoning of the



Second District. This lends further support to the respondent’s
argurment there is no basis for conflict jurisdiction.

Even if this Court were to determine it has conflict
jurisdiction, It should not exercise its discretionary
jurisdiction in this case based upon the fact the only district
courts of appeal that have rendered decisions on this issue of
whether a vindictive sentencing claim can be raised in rule
3.800(a), the Second, Third, Fourth and Fifth Districts are in

agreenment that such clains cannot be raised in a 3.800(a)

not i on.

1. A vindictive sentencing cannot be brought under a rule
3.800(a) notion because such a sentence itself not an “illega
sentence”. “[a] sentence is ‘illegal’ if it ‘inposes a kind of

puni shnment that no judge under the entire sentencing body of
sentencing statutes could possibly inflict under any set of

factual circunstances Carter v. State,786 So. 2d 1173, 1181

(Fla. 2001) (bold enphasis added). Petitioner’'s sentence as a
habitual violent felony offender of twenty years inprisonnment
with a ten year mandatory mininmum term followed by ten years
probation for the robbery, a second degree felony is a |Iegal

sent ence. As the Second District reasoned in Judge v. State,

596 So. 2d 73, at 77 (Fla. 2d DCA 1991) (bold enphasis added)
“Rule 3.800(a) is intended to provide relief for a narrow

category of cases in which the sentence inposes a penalty that



is sinply not authorized by law. It is concerned primarily with
whether the terns and conditions of the punishnment for a
particul ar case are permssible as a matter of law. It is not a
vehi cl e designed to re-exam ne whether the procedure enployed to
i npose the punishnent conported with statutory |law and due
process.”

Petitioner’'s renedy was to raise the issue on vindictive
sentencing on direct appeal or in a tinely filed 3.850 notion

and not raise the issue at any tinme under a 3.800(a) notion.



ARGUMENT

| SSUE |
VHETHER THI S COURT HAS JURISDICTION IN TH S
CASE AND/OR WHETHER THIS COURT SHOULD

EXERCISE JURISDICTION IN THIS  CASE
( RESTATED) .

Initially, respondent takes the position this Court |acks
jurisdiction to review the decision of the Second District in

Jackson v. State, 895 So. 2d 1275 (Fla. 2d DCA 2005) based upon

either certified conflict with Johnson v. State, 877 So. 2d 795

(Fla. 5th DCA 2004) pursuant to Art. V., 8 3(b)(4) or Art. V., 8§
3(b)(3), Florida Constitution.
Under Art. V., 8 3(b)(4), Florida Constitution, provides in

pertinent part that the Florida Suprene Court:

(3) May review any decision of a
district court of appeal . .. t hat IS
certified by it to be in direct conflict
with a decision of another district court of
appeal .

There is no certifiable direct conflict between the

deci sion of the Second District in Jackson v. State, 895 So. 2d

1275 and the Fifth District in Johnson v. State, 877 So. 2d 795.

In Jackson, supra., a decision rendered on March 5, 2005, the
Second District never reached the nerits of appellant’s claim of
vindictive sentencing finding the claim was procedurally barred

by holding “a claim of vindictive sentencing is not cognizable

6



in a notion to correct an illegal sentence filed pursuant to

Florida Rule of Crimnal Procedure 3.800(a)”. In Johnson .

State, 877 So. 2d 795, a decision rendered by the Fifth District
on July 2, 4004, the Fifth District never addressed this
procedural bar claimwth the four corners of the opinion. The
cases are distinguishable and the decisions based upon different
| egal principles: Jackson, supra., on procedural bar and
Johnson, supra., on the |egqgal merits of the vindictive

sentencing claim See Reaves v. State, 485 So. 2d 829, 830 n. 3

(Fla. 1986):
This case illustrates a conmon error
made in preparing jurisdictional briefs
based on alleges decisional conflict. The

only facts relevant to our decision to
accept or reject such petitions are those
facts contained within the four corners of
the decisions allegedly in conflict....we
are not permtted to base our conflict
jurisdiction on review of the record or on
facts recited only in dissenting points.

Thus, it is pointless and msleading to
conpr ehensi ve recitation of facts not
appearing in the decision Dbelow, with
citations to the record, as petitioner
provi ded her e. Simlarly, vol um nous

appendi ces are normally not permtted.

More inportantly, the decision by the Fifth District in

Johnson v. State, 877 So. 2d 795, rendered by a panel consisting

of Judges Sawaya, Peterson and Monaco, was explained and
di stingui shed by another panel consisting of Judges Tor py,

Giffin and Monaco in Bouno v. State, 900 So. 2d 672 (Fla. 5th

7



DCA 2005) rendered on April 8, 2005. In Bouno, id., the panel
specifically held clains of vindictive sentencing are not
cogni zable under Florida Rule of Crimnal Procedure 3.800(a)
specifically relying upon the decisions of the Third D strict

Court of Appeal in Reese v. State, 896 So. 2d 807 (Fla. 3d DCA

2005) and the Second District Court of Appeal in Boyd v. State,

880 So. 2d 727 (Fla. 2d DCA 2004), review denied, 888 So. 2d 621
(Fla. 2004). As the panel in Bouno, id., stated:
In concluding as we have, we have not

over| ooked our recent opinion in Johnson v.
State, 877 So. 2d 795 (Fla. 5th DCA 2004),

wher ei n we remanded for further
consideration a simlar claim nmade pursuant
to rule 3.800(a). A review of this court’s

file in that case, however, reveals that the
state never raised the procedural objection
that is the basis of our holding today, and
that issue was not addressed in the panel
opi ni on. Instead, the only issue addressed
i n Johnson was whether the |ower court erred
had correctly applied the law of the case
doctrine. Therefore, our opinion today does
not conflict wth Johnson.

The Bouno, id., opinion lends further support to respondent.
There is no certifiable direct conflict between the decision in

the Second District in Jackson v. State, 895 So. 2d 1275 and

the Fifth District in Johnson v. State, 877 So. 2d 795, because

t he procedural bar issue was never raised in appellate pleadings
or discussed in the opinion. The Bouno, supra, procedural bar

decision being the being the nore recent decision out of the



Fifth District takes precedence over Johnson v. State, supra and

negates any conflict with the Second District in Jackson v.

State, supra. Cf. State v. Walker, 593 So. 2d 1049 (Fla. 1992).

The Fourth District in Walker held life felonies were not
subject to enhancenent under the habitual offender statute.
Wal ker sought conflict jurisdiction relying upon a pane

decision of the First District in Watson v. State, 504 So. 2d

1267 (Fla. 1st DCA 1986) which canme to the opposite conclusion
This Court, the Florida Suprenme Court, noted in 1990 another

panel decision of the First District in Johnson v. State, 568

So. 2d 519 (Fla. 1st DCA 1990) agreed with the holding in

Wal ker. This Court then rejected conflict jurisdiction stating:

Consequently, the cited decisions pr esent
no direct and express conflict as required
by article V, section 3(b)(3) of the Florida
Constitution. See Little v. State, 206 So.
2d 9, 10 (Fla. 1968) (holding that in the
result of intradistrict conflict, t he
decision later in overrules the former as
the decisional law in the district).

The Fourth District Court of Appeal in the cases Baker v.
State, 2005 Fla. App. LEXIS 7269; 30 Fla. L. Weekly D1268 (Fl a.
4th DCA May 18, 2005) and Benedetto v. State, 895 So. 2d (4th

DCA 2005), has rendered per curiam opinions holding clains of
vindictive sentencing cannot be raised in a 3.800(a) notion

relying upon the case of Boyd v. State, 880 So. 2d 726 (Fla. 2d




DCA 2004) review denied Boyd v. State, 888 So. 2d 621 (Fla.

2004) .
Al though the Third District Court of Appeal has certified

conflict with the Fifth District’s decision in Johnson v. State,

877 So. 2d 795 in the cases cited by the petitioner: Gonzal ez v.

State, 897 So. 2d 551 (Fla. 3d DCA 2005) notice of direct

conflict filed SC05-593, Taylor v. State, 897 So. 2d 495 (Fla

3d DCA 2005), notice of certified conflict filed SCO05-420, Reese
v. State, 896 So. 2d 807 (Fla. 3d DCA 2005), notice of certified

conflict filed SQ05-612, Satahoo v. State, 895 So. 2d 1195 (Fla.

3d DCA 2005), notice of certified conflict filed SC05-388, Lunma
v. State, 895 So. 2d 1202 (Fla. 3d DCA 2005), notice of
certified conflict filed SC05-389, Galindez v. State, 892 So. 2d

1231 (Fla. 3d DCA 2005), notice of certified conflict filed

SC05-513, and Wight v. State, 891 So. 2d 618 (Fla. 3d DCA

2005), notice of certified conflict filed SCO05-232, the Third
District has also held in each of these cases a claim of
vindi ctive sentencing cannot be raised in a 3.800(a) notion to
correct illegal sentence. More inportantly, the Third District
in Taylor, supra., Reese, supra., and Wight, supra, explained
and di stingui shed previous cases wherein other panels of the

Third District in Otiz v. State, 884 So. 2d 1086 (Fla. 3d DCA

2004) and Smith v. State, 842 So. 2d 1047 (Fla. 3d DCA 2003)

10



where the court reached the reached the legal nerits of

vindictive sentencing clains rai sed in 3.800(a) notion:

W comment briefly on two recent cases
from this court whi ch addr essed t he
vindictive sentencing clainms which had been
brought under Rule 3.800(a). Both cases are
di sti ngui shabl e:

In Otiz v. State, 884 So. 2d 1086
(Fla. 3d DCA 2004), this court issued an
opinion denying a claim of vindi ctive
sent enci ng whi ch had been brought under Rule
3.800(a). There is no indication that any
procedural objection was raised to the use
of Rule 3.800(a) in that case, and the
procedural issue was not discussed in the
Otiz opinion.

In Smth v. State, 842 So. 2d 1047
(Fla. 3d DCA 2003), this court issued an
opi nion which granted relief on a vindictive
sentencing claim which had been brought
under Rule 3.800(a). Again, there is no
i ndication that any procedural objection was
raised to the use of Rule 3.800(a) in that
case, and the panel opinion did not discuss
the procedural issue. A review of this
court’s file in Smth indicates that the
Rule 3.800(a) nmotion was filed within the
two-year time Ilimt for a notion under
Florida Rule of Crimnal Procedure 3.850.
Since the Rule 3.800(a) notion could have
been treated as a tinely Rule 3.850 notion,
the procedural error had no practical
significance in that case.

The Third District, respondent submts the Second District
erred in certifying conflict with the Fifth District in Johnson
v. State, 877 So. 2d 795 because there is not direct conflict.

In Gonzal ez, Taylor, Reese, Satahoo, Luma, GGalindez, and Wi ght,

11



supra, the Third District never reached the nerits of the
appellant’s claimof vindictive sentencing finding the claimwas
procedurally barred by holding a claim of vindictive sentencing
is not cognizable in a notion to correct an illegal sentence
filed pursuant to Florida Rule of Crimnal Procedure 3.800(a).

I n Johnson v. State, 877 So. 2d 795, a decision rendered by the

Fifth District on July 2, 4004, the Fifth D strict never
addressed this procedural bar claimwth the four corners of the

opi nion. See Reaves v. State, 485 So. 2d 829, 830 n. 3 (Fla.

1986) .
Additionally, just as the Fifth District’s decision in

Johnson v. State, 877 So. 2d 795, was later explained and

di stingui shed in Bouno, supra, so also the Third District in
Tayl or, supra., Reese, supra., and Wight, supra, explained and
di stingui shed previous cases wherein other panels of the Third

District in Otiz v. State, 884 So. 2d 1086 (Fla. 3d DCA 2004)

and Smith v. State, 842 So. 2d 1047 (Fla. 3d DCA 2003) where the

court reached the legal nerits of vindictive sentencing clains
rai sed in 3.800(a) notion.

Petitioner then nakes an alternative jurisdictional
argunent stating even if this Court were to determine certified
conflict jurisdiction was incorrect, nevertheless, this Court
has jurisdiction based upon “express and direct conflict”, under

Article V., 8 3(b)(3), Florida Constitution (The suprene court

12



“may review any decision of a district court of appeal....that
expressly and directly conflicts with a decision of another
district court of appeal...”). Petitioner argues the decision
of the Second District in Jackson, supra., is in direct and

express conflict with the Third District in Smth v. State, 842

So. 2d 1047 (Fla. 3d DCA 2003). Petitioner again nakes the
argument that decision of the Third District in Smth, id.
“expressly and directly “ conflicts with the Second District in
Jackson., supra.

Respondent nust di sagree. There is no express and direct
conflict. Respondent reiterates its argunent nade earlier
regarding conflict alleged with the Fifth District in Johnson,
supra. There is no direct and express conflict between the two
decisions. The decision in Smith, supra., never addressed this
procedural bar claimwith the four corners of the opinion. The
cases are distinguishable and the decisions based upon different
| egal principles: Jackson, supra., on procedural bar and Smth,
supra., on the legal nmerits of the vindictive sentencing claim

See Reaves v. State, 485 So. 2d 829, 830 n. 3 (Fla. 1986).

Petitioner acknow edges the Third District in decisions
subsequent to Smth, supra. Indeed, as the respondent expl ai ned
above, the Third District in Taylor, supra., Reese, supra., and
Wight, supra, explained and distinguished previ ous cases

wherein other panels of the Third District in Otiz v. State,

13



884 So. 2d 1086 (Fla. 3d DCA 2004) and Smth v. State, 842 So.

2d 1047 (Fla. 3d DCA 2003) where the court reached the reached
the legal nerits of vindictive sentencing clains raised in
3.800(a) motion from Taylor, supra., Reese, supra., and Wi ght,
supra, which were based on procedural bar. The Taylor, supra.,
Reese, supra., and Wight, supra, procedural bar decisions being
the being the nore recent decision out of the Third D strict

takes precedence over Smth v. State, supra and negates any

conflict with the Second District in Jackson v. State, supra.

Cf. State v. Wal ker, 593 So. 2d 1049 (Fla. 1992).

Finally, even if this Court should determine it has
di scretionary jurisdiction based upon either certified conflict
or express and direct conflict, respondent submts this Court
deny discretionary review, because as a result of subsequent
decisions out of the Fifth District in Bouno, supra., and the
Third District in Taylor, supra., Reese, supra., and Wight,
supra, there is no conflict between the Second District in
Jackson, supra, and the Third and Fifth D strict courts of
appeal who now agree with the Second District that clains of
vindi ctive sentencing cannot be brought under a rule 3.800(a)

nmot i on.

14



| SSUE | |
VHETHER A CLAI M OF VI NDI CTl VE SENTENCI NG
VHCH IT IS ALLEGED APPEARS ON THE FACE OF
THE RECORD CAN BE RAI SED AT ANY TIME IN A

RULE 3. 800(A) MOTI ON TO VACATE AN | LLEGAL
SENTENCE ( RESTATED) .

The standard of review is de novo since the issue involved
is a question of |egal procedure.

Respondent submits a claim of vindictive sentencing even if
it is alleged is apparent on the face of the record cannot be
raised in rule 3.800(a) notion. As this Court reasoned in

Carter v. State, 786 So. 2d 1173, 1177-1178, 1181 (Fla. 2001):

...Both the Third and Fourth Districts
have expressed concern that defining an
illegal sentence as one that “patently fails
to conmport with statutory or constitutional
limtations” is too expansive because it
enconpasses all patent sentencing errors.
See Bover v. State, 732 So. 2d at 1193;
Bl akely v. State, 746 So. 2d 1182, 1186
(Fla. 4th DCA 1999). The Third District has
| ament ed:

Rul e 3.800(a) noti ons now
routinely rely on the statement in
State v. Mancino, 714 So. 2d 429, 433
(Fla. 1998), that “[a] sentence that
patently fails to conpor t Wi th

statutory or consti tutional
limtations IS by definition
“illegal.’” Al t hough not intended,

the statenent is being interpreted as
sayi ng that any setnencing error which
can be gleaned from the face of the
record renders a sentence illegal, and
may be raised at any tine.

Bover, 732 So.2d at 1163; See Kelly .
State, 739 So. 2d 1164, 1165 (Fla. 5th DCA

15



1999). (Cbserving that “[r]Jule 3.800(a)
nmotions now routinely rely on the |anguage
in Mancino which has been interpreted to
allow review of any sentencing error
di scernabl e from t he face of t he

record”)....

...{Alttenmpting to fornulate a nore

wor kabl e definition of “illegal sentence”

Judge Farrmer has expl ai ned:

To be illegal within the nmeaning of
rule 3.800(a), the sentence nust
i npose a kind of punishnent that no
judge under the entire body of
sentencing statutes could possibly
i npose under any set of factual
circunstances. On the other hand, if

it IS possi bl e under al t he
sent enci ng statutes - gi ven a
specific set of facts - to inpose a
particul ar sent ence, t hen t he
setnece will not be illegal wthin

ruul e 3.800(a) even though the judge
erred in inposing it.

Bl akely, 786 So. 2d So.2d 1186-87 (enphasis
supplied).

* * * *

...[w e approve of Judge Farner’s definition

in Blakely - that a sentence is “illegal” if
it “inposes a kind of punishnment that no

j udge under the entire sentencing body of
sentencing statutes could possibly inflict
under any set of factual circunstances -
because it comes close to fornulating a

wor kabl e definition of “illegal” sentence.
786 So.2d ast 1187.

The Second District Court of Appeal in Jackson,

it per

cannot

curiam opinion holding a claim of vindictive

be raised in a 3.800(a) notion cited to

recision in Boyd v. State, 880 So. 2d 726 (Fla. 2d

16

supra., in
sent enci ng
its prior

DCA 2004),



review deni ed 888 So.2d 621 (Fla. 2004). The Second District in

Boyd, id., relied upon this Court’s definition of what
constitutes an “illegal” sentence in Carter, supra. M . Boyd

argued the trial court punished himfor going to trial by giving
him a greater sentence (seventeen years) then was offered to him
if pled (seven years) for the offense of attenpted second
degree nmurder with a deadly weapon a first degree felony. The

Second District reasoned:

\V/ g Boyd’ s claim of vi ndi ctive
sentencing is not cognizable in a notion to
correct illegal sentence failed pursuant to
Florida Rule of Crimnal Procedure 3.800(a).
A sentence is illegal for purposes of Rule
3.800(a) if it inposes punishnent that no
judge could possibly inpose under the entire
body of sentencing statutes wthout regard
to wunderlying factual circunstances. See
Carter, 786 So. 2d at 1181. In 1994,
attenpted second degree nmurder with a deadly
weapon was a first degree felony that
allowed the trial judge to inpose a sentence

wel | in excess of sevent een years
i nprisonnent...Thus, M. Boyd s sentence is
not illegal for purposes of a rule 3.800(a)

even if the trial court’s actions were
vi ndi cti ve.

In WIlson v. State, 845 So. 2d 142
(Fla. 2003), the Florida Supreme Court
recently clarified the test to consider when
determining on direct appeal whether a
sentence nmay be vindictive because the trial
j udge parti ci pated in pretri al pl ea
negoti ati ons. Certain conduct by the tria
j udge creates a presunpti on of
vi ndi cti veness. When a def endant
est abl i shes t he exi stence of this
presunption, the burden then shifts to the
State to r ebut t he presunption wth

17



“affirmative evidence of record”. I1d at 156.
This type of analysis is not applicable in a
rule 3.800(q) proceeding and should have
been addressed at an earlier stage.

Boyd, 880 So. 2d at 727-728.

The Second District’s reasoning was correct and in line
with this Court’s reasoning in Carter, supra. In the instant
case, petitioner alleged in his pro se 3.800(a) notion was

convicted by a jury in Septenber of 1998 for the offense of
robbery, a second degree felony and sentenced to twenty (20)
years inprisonment with a ten (10) year mninmum mandatory term
followed by ten (10) years probation as habitual violent felony
of fender after rejecting plea offer initiated and repeated by
the court at pre-trial conferences on July 6th and July 7th and
on July 8th as jury selection was to start of twelve years (R 2-
3). A sentence of twenty (20) years inprisonment with a ten
(10) year mninmm nmandatory term followed by ten (10) years
probation as a habitual violent felony offender for the second
degree felony of robbery is not per se an “illegal” sentence.
It is a legal sentence under 8§ 774.084(4)(b)2, Fla. Stat. (Supp.
1996) .
As this Court stated in Carter, supra, at 1181 (bold
enphasi s added):
[ a] sentence is “illegal” i f it
“inmposes a kind of punishnent that no judge

under t he entire sent enci ng body of
sentencing statutes could possibly inflict
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under any set of factual circunstances -
because it <comes close to formulating a
wor kabl e definition of “illegal” sentence.

The sentence inposed on petitioner was a “legal” sentence
because it is a sentence that could be inposed by any judge.

The fact it may have been inproperly inposed by the trial judge
in this specific <case turns on the specific factual
ci rcunstances of the case. However, as the definition above
points states a sentence is illegal when it is one no judge
“could possibly inflict under any set of factual circunstances”.

As the Second District reasoned in Judge v. State, 596 So

2d 73, at 77 (Fla. 2d DCA 1991) (bold enphasis added):

Rule 3.800(a) is intended to provide
relief for a narrow category of cases in
whi ch the sentence inposes a penalty that is
sinply not authorized by |aw It is
concerned primarily with whether the terns
and conditions of the punishment for a
particul ar case are permssible as a matter

of law. It is not a vehicle designed to re-
exam ne whether the procedure enployed to
i npose t he puni shment conport ed Wi th

statutory | aw and due process.

Petitioner had renedies avail able. He could have raised
the matter on direct appeal or raised the matter in a tinely
filed 3.850 notion. He failed to do so and should not be
permtted to raise issue at any tinme he chooses under a 3.800(a)
notion years after the sentence and conviction were inmposed in

1998.

19



CONCLUSI ON

Respondent respectfully requests that this Honorabl e Court
approve the opinion of the | ower court.
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