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PREFACE
Petitioners, NOEL THOMAS PATTON, EVE M. PATTON, and EDWIN W.
DEAN, Plaintiffs and Appelants below, shall be referred to as “Petitioners’.
Respondent, GABRIEL SIMON, Defendant and Appellee below, shall be referred to as
ASIMON.§ Respondents, KERA TECHNOLOGY, INC., and GEORGE CHENG-HAO
HUANG, Defendants and Appellees below, shal be referred to as the “Other
Respondents’. SIMON, KERA and HUANG may sometimes be collectively referred to
as “Respondents.” The Circuit Court of the Ninth Judicia Circuit, in and for Orange
County, Florida shall be referred to as the “Trial Court”. The Fifth District Court of

Appea shall be referred to as the “Fifth District”.
SIMON shall reference the opinion of the Fifth District upon which review is

requested by Peitioners, Patton v. Kera Technology, Inc., 895 So.2d 1175 (Fla. 5"DCA

2005), as the “Fifth District Opinion” or the “Opinion”.
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STATEMENT OF THE CASE
On April 8, 2003, the Trial Court entered an order dismissing the action below
without prejudice for lack of prosecution pursuant to Rule 1.420(e), FlaR.Civ.P.
Petitioners appealed and after oral argument, the Fifth District affirmed the Trial Court’s
dismissa order per curium. Petitioners filed a Motion for Clarification and Written
Opinion. On February 18, 2005, te Fifth Digtrict granted Petitioners Motion and
substituted a corrected opinion for its previous per curium affirmance. Petitioners then
filed aMotion to Stay or Recall Mandate and Motion for Certification, relying upon the
same cases referenced in their Amended Jurisdictional Brief. On March 17, 2005, the
Fifth District denied Petitioners' request to stay and to certify conflict to this Court.
Petitioners have filed an Amended Notice to Invoke Discretionary Jurisdiction,
claming that the Fifth District Opinion expressly conflicts with the United States and
Florida constitutions and decisions of this Court and other courts of appeal.* This Answer
Brief isfiled in response to Petitioners attempt to obtain discretionary review.
STATEMENT OF THE FACTS

SIMON objectsto theinclusion in Petitioners Jurisdictional Statement of theFacts

1 Contemporaneously herewith, SSIMON has filed a Motion to Strike Portions of
Petitioners Amended Notice to Invoke Discretionary Jurisdiction, Jurisdictional
Statement of the Case, Jurisdictional Statement of the Facts and Summary of
Jurisdictional Argument, in which he argues, inter alia, that there is no conflict between
the Fifth District Opinion and the federal and state constitutions.
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of any facts which do not appear within the four corners of the Fifth District Opinion. See

Reavesv. State, 485 S0.2d 829, 830 (Fla. 1986).? Because the only facts relevant to this

Court’s decision on conflict jurisdiction are those disclosed in the Fifth District Opinion,
SIMON relies upon those facts as stated and found relevant by the Fifth District. In
particular, the Fifth District noted that:

a) “No transcript of that hearing [the second hearing on Respondent’s LOP
Motions held on March 10, 2003] exists and the order does not explain the reason for
dismissa.” Opinion, p.1178

b) “Here, the record indicates that no activity occurred between July 9, 2001
and July 31, 2002, when Appellees initidly filed the LOP motion.” Opinion, p.1178

C) “ Appellants were notified two weeks prior the second hearing, alowing them
sufficient time to submit atimely response demonstrating good cause sufficient to avoid
dismissal. Further, Appellants were provided with an opportunity to be heard during the
second hearing. Although no transcript of the hearing exists, the parties’ briefs agree that
thetrid court heard argument of counsel, concluded that Appellantsfailed to demonstrate
good cause, and dismissed the action without prejudice. On these facts, extending theone

year time period under rule 1.420(e) isunwarranted.” (citation omitted) Opinion, p.1179

2 In his Motion to Strike Portions of Petitioners Amended Notice to Invoke
Discretionary Jurisdiction, Jurisdictional Statement of the Case, Jurisdictional Statement
of the Facts and Summary of Jurisdictional Argument, SIMON requests, inter alia, that
all facts not referenced in the Fifth District Opinion be stricken.
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d) “Beyond October 7, 2001, no other communication between the parties
exists in the record. Although Atlanta counsel may have been justified on relying on
McCullough’s initial report regarding the status of the case, their continued reliance
without action or inquiry for nearly ayear is unreasonable.” Opinion, p.1180

e) “Appellants surprise appears disingenuous, at best. A reasonably prudent
attorney would likely recognize the risk of dismissal under these facts. When Appellants
reviewed the record in ‘late June 2002’ , the record indicated that no activity had occurred
for eleven months, yet Appellants failed to file any document for nearly six months.”
Opinion, p.1180

f) “Considering the totality of the circumstances in view of the limited record
on gppeal, the trid court’s arder does not constitute an abuse of discretion.” Opinion,
p.1180

SUMMARY OF ARGUMENT

This case does not fal within the narrow class of cases invoking this Court=s
jurisdiction. A decisiona conflict under Art. V, ® (3)(b)(3), Fla. Const. requiresthat the
decisions involve the same controlling facts and legal issues.

Thereis no conflict between the Fifth District Opinion and the other decisonscited
by Petitioners. The Fifth District expressly found that there was no abuse of discretion by
the Trid Court after an extensive recitation of thelimited relevant factsin the record. The

decisions are factualy distinguishable and this Court and the district courts of appeal did
-3-



not decide the same legal issues based on the same controlling facts. Petitioners have
therefore failed to establish that this Court has discretionary jurisdiction.

Moreover, even if this Court finds some form of conflict sufficient to support
jurisdiction, it should exercise its discretion to decline review. Thereis no reason to dlow
Petitioners yet another appeal. The decision below does not create new law and dl future
cases under Rule 1.420(e) will be decided on a case-by-case basis.

ARGUMENT

I. THISCOURT LACKSDISCRETIONARY CONFLICT JURISDICTION
UNDER ARTICLE V, 83(b)(3) OF THE FLORIDA CONSTITUTION

A. Standards For This Court=s Jurisdiction

The discretionary jurisdiction of this Court is extremely narrow. Mystan Marine,

Inc. vs. Harrington, 339 So. 2d 200 (Fla. 1976). It extends solely to the classes

referenced in Art. V, * (3)(b)(3), Fla. Const. The only possibleground for discretionary
jurisdiction in this caseisaA...decision of a district court of appeadl... that expressly and
directly conflicts with a decision of another district court of appeal or of the supreme
court on the same question of law@. ArticleV, * (3)(b)(3), Fla. Const.

The decision to be reviewed and the conflicting decision must address the same

legal issues. Times Publishing Co. v. Russell, 615 So. 2d 158 (Fla. 1993). Thereisno

jurisdiction if the facts of the case are distinguishable from those in the case alleged to be

in conflict. Department of Revenue v. Johnston, 442 So. 2d 950 (Fla. 1983). Applying
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these exacting standards to the cases cited by Petitioners, it is clear that they have failed
to demonstrate the required conflict between the Fifth District Opinion and any decision
of this Court and lower appellate courts.

B. TheFifth District Opinion Does Not Conflict With Other
Appellate Decisions.

It isdifficult to determinethe aleged conflict relied upon by Petitioners. Naticesbly
absent from Petitioners Amended Brief is any reference to the express language and
holdings contained in the Fifth District Opinion. Instead, Petitioners improperly rely on a
policy argument relating to Rule 1.420(e) in attempting to establish conflict jurisdiction.
Given the absence of any substantive reference to the Fifth District Opinion, Petitioners
appear to assert a conflict by implication. Implied conflict is no longer a basis for this

Court’ s discretionary jurisdiction. See Department of Health and Rehabilitation Services

v. National Adoption Counseling Service, Inc., 498 So.2d 888 (Fla.1986).

Petitioners have not asserted and cannot assert an express and direct conflict
between any appellate decison whatsoever and the Fifth District’'s rgection of
Petitioners assertions that the one-year “look-back” period should be extended and that
the alleged misconduct of their Florida counsel constitutes good cause. The only
conceivable basis for conflict is Petitioners “unfinished business” argument. Petitioners

appear to argue that because the Fifth District Opinion refers to Sewell Masonry Co. v.

DCC Const., Inc., 862 So.2d 893(Fla. 8" DCA 2003) and because Sewell Masonry
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alegedly conflicts with certain language in Dye v. Security Pacific Financial Services,

Inc., 828 So.2d 1089 (Fla. 1 DCA 2002), Fuster-Escalonav. Wisotsky, 781 So.2d 1063

(Fla. 2001), Lukowsky v. Hauser & Metsch, P.A., 677 So.2d 1383 (Fla. 3" DCA 1996),

Mikos v. Sarasota Cattle Co., 453 So.2d 402 (Fla.1984), and Sarasota Cattle Co. v.

Mikos, 431 So.2d 260 (Fla. 2d DCA 1983), thereis a conflict over that portion of their
appeal. Given the fact-intensive analysis and unequivocal holdings of the Fifth District,
Petitioners' convoluted argument has absolutely no merit.

To successfully overturn the Trial Court’ s order dismissing thisaction for faillureto
prosecute, Petitioners had to demonstrate that the Triad Court abused its discretion. Cole

v. Dep't of Corrections, 726 So.2d 854 (Fla4™ DCA 1999) . As the Fifth District

Opinion makes abundantly clear, Petitioners failed to meet their burden with the limited
record made in the Trial Court.

Rule 1.420(e), which mandates dismissd if there has been no record activity for
one year and no good cause is shown, is “intended to ensure” that cases are “diligently

prosecuted by the parties’. Moossun v. Orlando Regional Health Care, 826 So.2d 945,

949 (Fla. 2002). Record activity has been defined as an affirmative act, contained in the

court file, which is designed to move a case forward to conclusion. Barnett Bank of East

Polk County v. Fleming, 508 So.2d 718, 720 (Fla. 1987). It is undisputed that there was

no record activity for over one year prior to the filing of the LOP Mations by SIMON

and the Other Respondents.



Petitioners had to demonstrate the existence of good cause for the undisputed lack
of record activity five (5) days before the hearings on the LOP Motions. Metropolitan

Dade County v. Hall, 784 So.2d 1087 (Fla. 2001). The demonstration of sufficient cause

for failure to prosecute “ requires some contact with the opposing party and someform of
excusable neglect or occurrence which arose other than through negligence or intention to

pleading deadlines.” National Enterprises, Inc. v. Foodtech Hialeah, Inc., 777 So.2d

1191, 1195 (Fla. 39 DCA 2001), citing Modellista de Europa (Corp.) v. Redpath Inv.

Corp., 714 So.2d 1098, 1100 (Fla. 4" DCA 1998).

The limited record below contained no such evidence of good cause. Thereareno
transcripts to discern what occurred at the second hearing on the LOP Motions held on
March 10, 2003 or at the July 9, 2001 hearing on Respondents’ motions to dismiss and
strike. Petitioners therefore could not and did not establish as afactual matter that there
was “unfinished business’.

The Fifth District recognized the concept of a court’s “unfinished business’, but
found that it was not applicable to the particular facts and circumstances in this case.
Opinion, p. 1178. The Opinion contains an exhaustive analysis of the factual basis of
Petitioners arguments and the law construing Rule 1.420(e). The Fifth District focused
squarely on the real issue of whether Petitioners satisfied their heavy burden of proving
that the Trial Court committed an abuse of discretion. Emphasizingthat “[a] reasonably

prudent attorney would likely recognize the risk of dismissa under these facts,” it
-7-



specifically found that relief was not warranted. Opinion, p. 1180.

Petitioner-s reliance upon Dye, Fuster-Escalona, L ukowsky, Mikos, and Sarasota

Cattle for conflict jurisdiction is entirely misplaced. The Fifth District Opinion does not

even mention Dye, Fuster-Escalona, Mikos, or Sarasota Cattle. Petitioners requested that

the Fifth District certify conflict with Dye and the other decisionsto this Court, but their
request was promptly denied. All of the appellate decisions are completely distinguishable
because of the totality of the particular facts and circumstances recited in detail by the
Fifth District. The decisons do not involve such facts and there were amyriad of reasons
for the Fifth District’s affirmance of the Trial Court’s dismissal order unrelated to the
purported “unfinished business’. The cases therefore do not address the same legal or
factual issues. As aresult, the decisions are not inconsistent and there is absolutely no
conflict for this Court to resolve.

II.  THISCOURT SHOULD EXERCISE ITSDISCRETION
TO DECLINE REVIEW

Assuming arguendo that this Court could find a conflict to support jurisdiction, it
should exercise its discretion to decline review. No reason exists to alow Petitioners a
second appeal. The Fifth District does not present a question of great public importance
requiring further review by this Court. This case does not involve aprevioudly unsettled
issue of law nor does it create new law.

Petitioners appeal was regjected because no abuse of discretion was shown
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“considering the totality of the circumstances in view of the limited record on appeal.”
Future cases under Rule 1.420(e) will continue to be decided on a case-by-casebass. Itis
simply unnecessary to allow Petitioner yet another bite at the proverbia apple.
CONCLUSION
Petitioners have failed to establish the express and direct conflict required under
Art. V, "(3)(b)(3), Fla. Const. Evenif this Court finds some form of conflict to support
jurisdiction, it should exercise its discretion and decline review of the Fifth District
Opinion.
DATED this 16™ day of June, 2005.
Respectfully submitted,
TODD M. HOEPKER, P.A.
Post Office Box 3311
Orlando, FL 32802-3311
(407) 426-2060
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