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PRELI M NARY STATEMENT

Petitioner was the prosecution and Respondent was the
Defendant in the Crimnal Division of the Crcuit Court of the
Fifteenth Judicial Circuit, in and for Palm Beach County,
Fl orida. Petitioner was the Appellee and Respondent was the
Appellant in the Fourth District Court of Appeal. In this
brief, the parties shall be referred to as they appear before
thi s Honorabl e Court except that Petitioner may al so be referred
to as the State.

The synbol "A" will be used to denote the appendi x attached
her et o.

Al'l enphasis in this brief is supplied by Petitioner unless
ot herwi se i ndi cat ed.

STATEMENT OF THE CASE AND FACTS

The only relevant facts to a determnation of this Court:s
di scretionary jurisdiction under Article V, Section 3(b)(3) of
the Florida Constitution are those set forth in the appellate
opi nion sought to be reviewed. A copy of the opinion is

contained in the appendix to this brief.



SUMVARY OF THE ARGUMENT

This Court should accept jurisdiction to review the instant
case because the opinion of the Fourth District Court of Appea

conflicts with decisions fromother district courts of appeal.



ARGUVENT
PO NT |
THE DECI SI ON OF THE FOURTH DI STRI CT COURT OF
APPEAL EXPRESSLY AND DI RECTLY CONFLI CTS W TH
DECISIONS OF OIHER DISTRICT COURTS OF
APPEAL.
It is well settled that in order to establish conflict
jurisdiction, the decision sought to be reviewed nust expressly
and directly create conflict with a decision of another District

Court of Appeal or of the Suprenme Court on the same question of

law. Art. V, Sect. 3(b)(3) Fla. Const.; Jenkins v. State, 385

So. 2d 1356 (Fla. 1980).
The State submts that this Court has jurisdiction. In

Green v. State, 2005 W. 156724 (Fla. 4'" DCA Jan. 26, 2004), the

Fourth District stated:

Sonme deci sions since Peart have held
that nothing less than the initiation of a
deportation proceeding will constitute
sufficient prejudice by reason of a "threat
of deportation.” See Kindelan v. State, 786
So.2d 599 (Fla. 3d DCA 2001) (holding that
the denial of a request to adjust
imm gration status and a finding that
novant was excludable is not a "threat of
deportation"); Curiel v. State, 795 So.2d
180 (Fla. 3d DCA 2001) (placing a detainer
on the incarcerated novant was not a
"threat of deportation"); Saldana v. State,
786 So.2d 643 (Fla. 3d DCA 2001) (finding
that notice a detainer would be placed on
t he movant and an investigation into
deportability initiated was not a threat of
"actual deportation"). We disagree with
that reading and are therefore in conflict

3



Wi LIl LIlese uecCl si Ulls Ol LI s 1 ssue.



Based on the above, it is clear there is conflict between the
Fourth and Third Districts?.
The Fourth District’s opinion also states:

We add that at the evidentiary hearing

defendant will have to offer evidence that
the present conviction made himeligible for
deportation. He will necessarily also have

to show precisely when he |earned of the
threat of deportation as required by Peart.
Def endant had only a two-year windowto file
for relief wunder rule 3.172(c)(8). Peart
held that the two-year tine limt begins on
"the day a defendant gains (or should gain)
know edge of the threat."” 756 So. 2d at 46.
It is not clear to us when defendant clains
he actually learned of the threat of
deportation, so his proof will have to make
t hat date evident (enphasis supplied).

This portion of the Fourth District’s opinion conflicts with
the Second District which found a nmotion legally insufficient
when the defendant failed to allege that he was within the two

year wi ndow for filing such a claim See Alexis v. State, 845

So. 2d 262, 262 (Fla. 2d DCA 2003)(affirm ng denial of notion

for post-conviction relief because defendant did not allege in

1 Petitioner realizes it is unnecessary to file a juris brief
if a district court certifies conflict. However, the Fourth
District did not officially certify conflict. This Court has
sonetimes requested juris briefs when a district court

acknow edged conflict, but did not formally certify conflict.
See e.g., the court file in State v. David White, Case no.
SC60-83289. Furthernore, Petitioner is claimng conflict in
addition to the ground on which the Fourth District

acknow edged conflict.




hi s notion when he had notice of the threat of deportation).
Based on the foregoing, Petitioner submts that the Fourth
Districtz=s decision in the instant case conflicts w th Kindel an,

Curiel, Saldana, and Al exis.




VWHEREFORE, based
authorities cited therein,
Court GRANT Petitioner:s

the i nstant cause.

on

CONCLUSI ON

t he
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Respondent
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argunents and the
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