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STATEMENT OF THE CASE AND FACTS

Appel l ant Corey Snith! was charged, along wth seven other
i ndi vidual s, under a seventeen count indictnent, which alleged a
nunmber of drug-related crines commtted between 1994 and 1999
(V1/ 70-94). He was alleged to be the |eader of the “John Doe”
or gani zat i on, which operated as a crimnal enterpri se,
distributing marijuana and cocaine in Mam -Dade County. Smth
was nanmed in fourteen of the counts, including the first-degree
murders of Leon Hadley (Count 6), Cynthia Brown (Count 10), and
Jacki e Pope (Count 12), along with the conspiracy to commt each
of these nmurders (Counts 5, 9, and 11, respectively). He was
also charged with the first-degree murder of Melvin Lipsconb
(Count 7), conspiracy to commt the first-degree nurder of
Ant hony Fail (Count 15), the first-degree murder of Angel WI son
(Count 16), and the second-degree nmurder with a firearm of
Mar | on Beneby (Count 13).

Nunmerous wtnesses testified that Corey Smth was the
| eader of John Doe, an organization that conspired to sell
cocaine and marijuana in a nunber of “drug holes” located in the

Liberty City area of Mam (V37/1831; V42/2532, 2586; V43/2611;

! Snmith is also known as “Bubba.” Many of the w tnesses,
victinms, John Doe nenbers, and other individuals referenced in
the testinony presented bel ow were known by nicknanes. In this
brief, individuals will be referenced by their given names for

purposes of consistency; the nicknames are shown on a |ist
attached as an exhibit for the Court’s convenience (Ex. A).

1



V44/ 1289; VA48/3283; V51/3900; V52/3772,3889; V57/4300; V58/4307-
08, 4310-12). At its peak, John Doe operated seven holes, the
top two of which could bring in up to $8000 on a good night
(Vv37/1892; V52/3886; St. Ex. #74). One of Smth's girlfriends,
Trisha Geter, estimted that over the vyear John Doe was
processing drugs in her apartnment, they distributed at |[east
three kilos of cocaine and fifteen pounds of nmarijuana each week
(Vv58/4314). Each hole enployed a “bonbnman” that sold the drugs,
a “watchout” that |ooked out for police and hel ped narketing by
yelling slogans to potential custoners; a “gunman” to keep peace
and enforce the rules; and a “street l|ieutenant” that was in
charge of dropping off drugs and collecting noney (V37/ 1865,
1896; V42/2527-29; V52/3885-92; V58/4310).

In addition to the workers at the holes, John Doe enpl oyed
“tabl emen” that cooked, processed, and packaged the crack,
powder cocaine, and marijuana for street |evel sales (V37/1878;
V40/ 2107, V43/ 2606- 08; V52/ 3891 V58/ 4310), “turnover”
lieutenants that tracked the noney to provide a count for paying
the workers (V37/1877; VA8/3342; V52/3890), and “enforcers” that
carried out whatever violence was deened necessary to keep the
business thriving (V37/1874-76; VA42/2534; V58/4311; V52/3891).
Latravis @Gl lashaw was the first |ieutenant, second in charge of

John Doe and Smith’s right hand man; Julian Mtchell was the



second lieutenant, third in charge and the highest |evel menber
of John Doe to testify at the trial (V37/1872-73, 1879, 1895;
V39/ 2116, 2146; V42/2531-33, 2585; V43/2607; V52/3889). An
organi zational chart was admtted into evidence, show ng the
structure of the John Doe enterprise, which was confirmed by a
nunmber of wtnesses (V37/1874-75; V44/1290-91; V52/3889-92;
V54/ 4013; St. Ex. #75).

Smith was recorded discussing drug transactions and other
John Doe business in a nunber of phone conversations admtted
into evidence (V65/5256-58, 5292, 5308-11, 5318-21; V66/5434-
5540) . Docunments including phone records, receipts, pictures,
and | edgers also directly connected Smth to John Doe and John
Doe to illegal drug trafficking (V58/4418,; V59/ 4435- 36;
V61/ 6180, 6184). Searches of houses of several John Doe nenbers
resulted in the confiscation of numerous guns, assault rifles,
anmuni tion, two honmemade grenades, bulletproof vests, and drugs
(V54/4033; V58/4379-89, 4412, 4418-24; V59/4434, 4452, 4454,
4468- 69, 4479, 4481-82, 4488-90; V61/4656-65). A search of one
of Smth's residences led to the discovery of a phone guard, a
radio frequency detector, and a small anount of marijuana;, in
hi s bedroom was $185,724 in cash (V61/6171, 6178-79, 6195).

Several homcides were commtted for the good of the

busi ness. Leon Hadley was killed on August 21, 1995 (Vv40/2302-



05). Hadl ey was a drug dealer; his brother’s hole was taking
busi ness away from John Doe (V37/1851;, V40/2280-81; V54/3998;
V58/ 4315). Hadl ey was angry about being taken over by a group
of younger drug dealers (V37/1857;, V40/2283). Smth and Kelvin
Cook shot Hadley in front of a corner store, nonentarily junping
out of a car driven by Phil Wite (Vv41/2381, 2383, 2386-87).
Wiite testified and described the events before, during, and
after Hadley s nurder firsthand (Vv41/2377-88). Geter testified
that Smth told her he was going to kill Hadley, then later cane
back to her, excited and nervous, telling her he had done it; he
called his nother and Roundtree wth admssions as wel
(V58/ 4316- 20). Smith was also inplicated in the nurder by
Carl os Reynol ds (V40/2300-2317), Julian Mtchell (V37/1862-63),
Herbert Daniels (V43/2612-14), FEric Mtchell (V44/1276-77),
Ant hony Fail (Vv48/3271-72), and Antonio Allen (V54/3998-4009).
Smth's nmentor in the drug business, Mark Roundtree of the
Lynch Mb organization, went to jail for Hadley' s nurder
(Vv37/1850, 1858, V39/2114; VA40/2278, 2318; VA1/2388; VA43/2612;
V58/ 4322) . Smith paid for an attorney and paid Roundtree’s
famly every week for some tinme in exchange for Roundtree taking
responsibility (V37/1862-63; V39/2115; V43/2613-14; V58/4323).
Roundtree’s nurder conviction was |later reversed due to w tness

recantation (V75/130; V76/89, 103, 105).



Mel vin Lipsconb was killed on August 27, 1995 (V39/2153).
Li psconb was a John Doe customer that violated the rule against
talking during a drug hole transaction (V37/1907). He was shot
by Antonio Godfrey, an indicted co-defendant and the gunman at

the hole, in charge of keeping order (V37/1913-15; V58/4327).

Julian Mtchell witnessed the nurder and described the
circunstances firsthand (V37/1901-16). H s account was
corroborated by Jevon Bell; Bell was not a nenber of John Doe

but had gone to the hole with Lipsconb that night to purchase
drugs (V38/2079-83). Trish Geter also testified to Smth's
conplicity in Lipsconb’ s nurder (V58/4326-27).

Cynthia Brown was killed on July 24, 1997 (V49/3438).
Brown had been an eyewitness to the killing of Dom ni que Johnson
in Novenber, 1996, and had identified Smth as one of the
shooters (V52/3797). Denetrius Jones and Shaundreka Anderson
al so observed the nurder and had advised Brown to keep quiet
about what she had seen (V52/3798-99). Brown was the only
cooperating witness, and w thout her, the State was unable to
proceed against Smth on the Johnson nurder case (V50/3602-15;
V58/ 4333) . The State, which had been seeking the death penalty
against Smth on the Johnson charge, was forced to drop the
charge rather than go to trial as scheduled on July 28, 1997

(V50/ 3612- 15).



Smith had discussed with his nother the best way to kill
Brown w thout arousing suspicion (V37/1922-24). He had
solicited Anthony Fail to commt the nurder, but Fail wanted to
shoot her, and Smith was concerned that such a shooting could be
tied back to him (Vv48/3282-88). Fail had advised Smth he
should get sonmeone close to Brown to take <care of her
(v48/ 3286) . He had also discussed with Geter needing to kill
Brown and procuring sone heroin to do so (V58/4330-31). O her
W tnesses testifying to Smth's involvenent in Brown s nurder
were Julian Mtchell (V37/1924-25), Walker (V52/3905-13 [heard
Smth direct Chazre Davis that he wanted the victim strangled or
suffocated, |leaving no bullets or evidence at the scene]), Jones
(Vv52/3810), Daniels (Vv43/2613-18), and Danny Dunston (V39/2124-
25). Brown was actually killed by her boyfriend, Davis, who
snmothered her with a pillow, leaving her in a notel room she
had al so been stabbed in the neck post-nortem (V49/ 3460, 3463,
3503- 05; V51/3664-76). Davis cane to see Smth after Brown was
killed, wanting his paynment (V58/4332-33).

Jackie Pope was killed on March 31, 1998. Pope was a
wat chout for John Doe (V42/2543-44; V44/1309). On New Year’s
Eve, 1996, Pope and ot her people were shot when nunerous weapons
were fired to celebrate the holiday, but they survived

(V37/1927-29; V43/2621). A responding police officer was shot



in the head, resulting in a swarm of |aw enforcenent in the area
and the shutting down of drug holes (V43/2621, V58/4324). A
good friend of Smth's was arrested for shooting the officer
(V37/1930). Smith paid for an attorney for his friend and
| earned that Pope was a cooperating witness in the prosecution
(V37/1931-32; V52/3900-04; V58/4325). The night he was killed,

Pope had just conpleted a shift at a John Doe drug hole
(Vv42/ 2544-52). He was shot in the back by a John Doe enforcer.

Smth's conplicity in Pope’s nurder was denonstrated by Julian
Mtchell (V37/1931-32), Walker (V52/3900-04), Fail (V48/3283-
84), Charles Clark (V42/2544-52).

Mar |l on Beneby was shot on July 23, 1998; he spent about a
nmonth in the hospital before dying of his injuries (V44/1351-
52). Beneby was another John Doe enployee, a |ieutenant on the
weekends (V52/3913). Beneby tried to nake sonme extra noney by
selling some of his own drugs along with the John Doe brand
(V39/2120- 22, V52/3914). Beneby was shot by Latravis Gall ashaw,
the John Doe first Ilieutenant, for violating John Doe rules
(Vv52/ 3914- 16). Antonio Allen and Tyree Lanpley were w tnesses
who testified to the «circunstances of Beneby’'s killing
(Vv46/3131-39; V54/4016-24). In addition, Dunston (V39/2120-22),
Clark (V42/2552-55), Daniels (V43/2617-18), Walker (V52/3913-

16), and Eric Mtchell (Vv44/1311-13), discussed actions and



statements denonstrating Smith's responsibility for Gallashaw s
actions in shooting Beneby.

Angel WIlson was killed on Decenber 1, 1998 (V36/1674,
V52/3918). WIson was the girlfriend of Anthony Fail (V37/1942;
V43/ 2624; V52/3918). Fail had been a nenber of John Doe, but he
and Smith had several disagreenents; anong other things, Fail
had shot an individual that Smth asked him to kill, but the
shooting was not fatal (V39/2125-27; VA43/2621-22; V58/4335).
Fail had been permtted to have noney from a John Doe hole, but
then that privilege was cut off (V42/2556-57; V54/4024-25).
Fail wultimately opened his own drug business and began robbing
and shooting the enployees and custoners at the John Doe drug
hol es (V58/4335). Smth was in jail at that tinme but directed
John Doe hitnmen to kill Fai | (\v48/ 3378-80; V58/ 4335- 39).
Several hitnmen opened fire on Fail’s car, but WIson was the
only one in the car, and she was killed instead (V44/1319;
54/ 4064- 66) . In addition to Fail’s testinony, the jury also
heard evidence about Snith's responsibility for Wlson's death
from Julian Mtchell (V37/1935, 1941, 2004), dark (V42/2556-
57), Geter (\V58/4335-39), Eric Mtchell (V44/1318-19), Wl ker
(Vv52/3918-22), and James Harvey (\V54/4060- 66).

On Decenber 3, 2004, the jury rendered a verdict finding

Smith guilty of the lesser included crime of manslaughter on



Counts 7 (Lipsconb) and 13 (Beneby), and otherwise guilty as
charged (V20/2694-98).°2

The penalty phase was conducted February 8-9, 2005 (V75-
V76) . The State presented victim inpact wtnesses and the
medi cal exam ner on the Brown hom cide (V75/33-73, 74-90).

The defense presented five wtnesses in mtigation
(V75/104- Vv76/ 100) . Ri chard Mbore, a crimnal defense attorney,
had been court appointed to represent Smth on his federal drug
charges in 1999 and testified to Smth s good behavior during
that six-week trial (V75/104-122). Phil White reiterated his
guilt phase testinony about Leon Hadley's nurder, noting that
Smth’s gun had jamred and it was actually Cook that shot Hadl ey
with an AK-47 (V75/123-132). VWhite also acknow edged that he
had not told the State that he had been driving the car until a
few nonths before Smth's October 2004 trial (V75/132). Det .
Al fonso testified about Julius Stevens’'s legal status and
adm ssi ons Stevens had nade (V75/151-162).

Smth's nother, WIllie Mie Snmth, testified extensively
about Smth' s childhood, adolescence, and famly relationships
(Vv76/10-76). She recounted that Smth had been raised in a

loving honme and had a good relationship with his siblings

2 The verdict formreflects the jury found that Smith did not use
a firearmin the comm ssion of the Lipsconb, Pope, Beneby and
W | son nurders (V20/2694-98).



(Vv76/11-13). Smith's brother had been robbed and killed when
Smth was twelve years old, and his father died of a heart
attack the followng year (V76/11-14). He has three sisters
(V76/13). Smith was an above-average student and graduated from
hi gh school in 1990 (V7/6/14). Smth was robbed and stabbed one
time at school, and WIlie Mae had been seriously injured when
st abbed by one of her brothers in 1991 (V76/15-16). Another of
Smith's uncles was robbed and killed in Liberty Gty in April,
1992, and another uncle was killed in a fire in Novenber, 1992
(Vvr6/17-18). Smith helped take care of his grandnother until
her death in 1998 (V76/19-20). He had been exposed to chronic
drug dealing and gang violence growing up in Liberty City
(vre/ 21). Smth also had a seven year old son, Christopher,
with whom Snmith had a good and | oving relationship (V76/22).

The last mtigation witness was George Slattery (V76/79-
89). Slattery was self-enployed and had taken statenents from
Mark Roundtree regarding the nurder of Leon Hadley (V76/79-88).
In two different statements taken on January 25, 2001, Roundtree
told Slattery that he had been the one to kill Hadley with an
AK-47 (V76/79-84). In other statenents given in 1996 and 2004,
Roundt ree deni ed being involved in Hadley’s nurder (V76/86-87).

In rebuttal, the State presented Det. Alfonso and Trish

Get er. Al fonso testified that he net Roundtree for the first

10



time in Decenber, 2000; he went to state prison to interview
Roundtree because he had |earned during a federal investigation
that Roundtree may be innocent of the Hadley nurder (V76/101-
102) . The only wi tness against Roundtree recanted (V76/103).

Roundtree denied any invol venent and corroborated other
information they had received in interviews as to who the actual
perpetrators were (V76/104). Roundtree’s nurder conviction for
Hadley’s killing was |ater vacated (V76/109). Geter testified
that Smth |loved his grandnother but was too busy taking care of
hi s business to take care of her (V76/124).

Following the penalty phase, the jury recomended life
sentences for the murders of Leon Hadley and Jackie Pope, and
death sentences for the nurders of Cynthia Brown (by a vote of
10-2) and Angel WIlson (by a vote of 9-3) (V78/23-24). The
court sentenced Smith consistent with the jury recommendati ons.
The sentencing order reflects that, as to the murder of Cynthia
Brown, the court gave great weight to three aggravating factors:
prior violent felony convictions; nurder comritted to disrupt or
hi nder law enforcenent; and nurder commtted in a cold,
cal culated and preneditated manner (V23/3081-91). As to the
nmurder of Angel W Ison, the court also gave great weight to

three factors: prior violent felony convictions; pecuniary gain;
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and rmurder committed in a cold, calculated and preneditated
manner (V23/3100-07).

The court made the sane findings on mtigation in both
cases, allocating little weight to the lack of significant
crimnal history; extrenme disturbance; and age (V23/3092-95).
The court addressed the proposed nonstatutory mtigation as
follows: Smth was not the actual killer but only a mnor
participant (rejected); Smth was born and raised in a crime-
i nfested neighborhood (little weight); Smth was raised in a
gang controlled community (little weight); Smth was a good
famly man (sonme weight); Smth's good behavior in his federa
trial and in this trial (little weight); Smth was exposed to
chronic and systematic violence in his childhood and adol escence
(little weight); and Smth graduated from high school (little
wei ght) (Vv23/3096-3100, 3108-15). The court concluded that the
aggravating factors “clearly and convincingly” outweighed the

mtigation found (V23/3117).

SUWARY OF THE ARGUMENT

1. The trial court did not abuse its discretion by permtting
addi ti onal courtroom security throughout Smth' s trial. None of
the neasures di sput ed by the defense were inherently

prejudicial; nost did not reflect personally on Smth, but
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i nvol ved screening of spectators, jurors, and attorneys. Even
if a show ng of necessity were required, the facts of this case
offer anple support for the trial court’s approval of the
chal | enged neasures.

2. The trial court did not err in refusing to strike the
prospective jury panel after Smth s nother greeted the panel in
the hallway. The judge conducted an extensive colloquy and
insured that the jurors’ ability to be fair and inpartial had

not been conprom sed.

3. The trial court did not err in allowing a State witness to
explain the neaning of code words used in recorded
conversati ons. This claim was not preserved for appellate
revi ew. In addition, it is without nmerit as the wtness was
conpetent to testify as a lay wtness in light of his

famliarity with the terns and usage.

4. The trial court did not err in allowing a police report
regarding the nurder of Dom nique Johnson to be admtted into
evi dence. The court properly found, as the State represented,
that this report was not offered for the truth of the matter
contai ned therein, and therefore was not hearsay.

5. The trial court did not abuse its discretion in limting
the cross examnation of State w tnesses. Two of the three

rulings challenged in Smth' s brief are procedurally barred; al
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three are also neritless. The defense was permtted to question
t he nedi cal exam ner about an accidental death during sex, and
to the extent further testinony was desired, the court properly
determned they would need to present their own wtness. In
addition, the court properly limted the cross exam nation of
State witnesses Fail and Jones, as Florida |aw precludes the use
of prior bad acts for inpeachnent purposes. The court properly
determ ned that these wi tnesses were not under actual charges or
any threat of prosecution for these crines, and inpeachnment was
not avail able on that basis.

6. The trial court did not err in denying a mstrial after the
State posed a hypothetical question to the nedical exam ner.
This issue is again barred and neritless. Smth s current claim
that the hypothetical was not based on the facts in evidence is
refuted by the record.

7. The trial court properly denied Smith's notion for a new
trial premsed on the failure to disclose that Mirk Roundtree
had made inconsistent statenents. The defense was aware that
Roundtree had nmade different statenents prior to trial and
Roundtree was not presented as a w tness.

8. The trial court did not err in failing to conduct a hearing
on an alleged discovery violation after State wtness Carlos

Wal ker testified inconsistently with his pretrial deposition.
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This argunment is barred and wthout nerit. In addition, no

possi bl e procedural prejudice has been identifi ed.

9. The trial court properly denied Smth's notion for new
trial prem sed on prosecutorial msconduct. This argunment is
al so procedurally barred. In addition, the record does not

support Smth's claim that prejudicially inproper statenents
were made and, individually and collectively, no error has been

shown.

ARGUMENT
| SSUE |
SECURI TY MEASURES.

Smth first challenges the security nmeasures inposed during
his trial. He clains the trial court failed to nmke the
requisite finding of necessity and the additional security
nmeasures were prejudicial to his defense and violated his right
to a fair trial. However, the particular security neasures in
effect were not inherently prejudicial and therefore no finding
of necessity was required. Extra security was warranted by the
facts of this case, including the nature of the charges and
sworn testinony establishing Smth' s prior attenpts to interfere
with the judicial process. Smth has not alleged or shown any

actual prejudice, and no due process violation can be discerned.
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The trial court’s authorization for the use of restraints
and other security neasures is reviewed for an abuse of

di scretion. Weaver v. State, 894 So. 2d 178, 193-96 (Fla.

2004). In addition, this issue conpels strong deference for the

trial court’s exercise of its discretion. See United States v.

Childress, 58 F.3d 693, 705 (D.C. Cr. 1995 (“The trial court’s
choice of courtroom security procedures requires a subtle
reading of the imediate atnosphere and a prediction of
potential risks —- judgnents nearly inpossible for appellate
courts to second-guess after the fact”).

The particular security measures at issue are outlined in
Smth's brief as follows: the use of a second nagnetoneter for
all potential jurors, spectators, and attorneys entering the
side of the building housing the courtroom used for trial;
subjecting individuals, including jurors, to police-supervised
searches; the presence of visibly arned M am -Dade police
officers both inside and outside the courtroont Smith's wearing
a stun belt; Smith's attorneys being searched and “wanded” in
front of the jurors; spectators being forced to provide
identification before being allowed into the courtroom “at sone
point” during the trial; and the appearance of two State
wtnesses in red junpsuits, stenciled wth “DCJ” and wearing

handcuffs (Initial Brief of Appellant [I.B.], pp. 46-47). No
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abuse of discretion has been denobnstrated with regard to any of
t he neasures adopted in the court bel ow

As to the alleged failure to make findings of necessity,
case |aw establishes that none of the neasures enployed were
inherently prejudicial, and therefore no particular findings

were required. In Holbrook v. Flynn, 475 U. S. 560 (1986), the

United States Suprene Court held that the deploynent of extra
security personnel was not inherently prejudicial, and therefore
no essential State interest need be shown. Smith attenpts to
di stinguish Flynn by noting that it involved the presence of
four armed guards, whereas there were six guards noted in his
courtroom in addition to other security neasures enployed.
However, Flynn was not concerned with the particular nunber of
officers involved as nuch as the fact that the officers were
positioned on the front row of the spectator section,
i medi ately behind the defendant. |In fact, there were nore than

four guards in the courtroom the security force in that case

consisted of “four uniforned state troopers, two Deputy
Sheriffs, and six Conmitting Squad officers.” Fl ynn, 475 U.S.
at 570-71.

The test espoused in Flynn requires a determ nation of
whet her “an wunacceptable risk is presented of inpermssible

factors comng into play.” Flynn, 475 U S. at 570. Smith has
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not denonstrated that any of the neasures he contests would
create such a risk. To the contrary, inherent prejudice has

been rejected for many of these neasures. See Hopki nson v.

Shillinger, 866 F.2d 1185, 1218 (10th GCir. 1989) (security

measures including arned and unarnmed guards and nagnetoneter

were not inherently prejudicial), cert. denied, 497 U S. 1010

(1990); Allen v. Mntgonery, 728 F.2d 1409, 1414 (11th Grr.

1984) .

The only measure which potentially reflected personally on
Smth was the use of the stun belt. \VWhile Smith notes defense
counsel’s coment that the jury “could not help but see” the
belt, the judge repeatedly found that the jury could not see it:
“I't is not visible under his clothing in any way, shape or form
when he is standing up or sitting down.” (V28/274-75); “And it
is in no way prejudicial, because it is not visible to anyone”
(V37/1958). Def ense counsel did not disagree or correct the
judge at any tine this finding was nade on the record.

Even if some finding of necessity were required, the court
bel ow articulated sufficient reasons into the record to support
the security neasures now chall enged. Specifically, the court
stated the need for extra security was obvious given the
all egations involved (V35/1547); noted testinony that Smth had

ordered a nmurder to elimnate a witness, and was continuing to
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direct nenbers of his organization from jail (V37/1955); found
that the screening and wanding of jurors and attorneys were | ess
intrusive than going to the airport and that alternative
nmeasures were not appropriate (V37/1957); and conmment ed
repeatedly that the neasures were not prejudicial to the defense
(Vv35/ 1547, V37/1832, 1954-55 [noting fact that State w tness
appeared in jail junpsuit, if prejudicial at all, would
prejudice the State®, V37/1958).

To the extent that Smth suggests the court’s findings were
i nadequat e because no evidentiary hearing was conducted at that
time, his claimis not preserved for appellate review. Al though
counsel conplained at one point that no sworn testinony had been
offered to support the nmeasures, the court indicated its
willingness to conduct such a hearing, during the next break in
court proceedings (V37/1833). Following this coment, the State
presented the testinony of Julian Mtchell. Mtchell testified
to, anong other things, Smth's statenents and actions
indicating that Smth had secured the nmurder of Cynthia Brown in
order to elimnate the only cooperating wtness against Smth in
a prior murder (V37/1917-26), and Smth's ability to conduct his

busi ness and issue orders even while in jail (V37/1940-41).

% Defense counsel nust have agreed with this assessment, since
they enphasized on cross examnation that the wtness was
incarcerated, and specifically elicited testinony that “DCJ”
stood for Dade County Jail (V37/1961-62).
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When a lunch break was taken during Mtchell’ s testinony,
the court returned to the security issues. The court noted
t hese aspects from Mtchell’s testinony along with other reasons
for permtting the procedures objected to by the defense
(V37/1948-58) . The defense did not controvert the court’s
findings or request that any further evidence be taken. Since
counsel acqui esced in proceeding w thout further inquiry at that
point, any current claimthat an evidentiary hearing should have
been held is not preserved for appellate review. Fi nney V.
State, 660 So. 2d 674, 682-683 (Fla. 1995).

Even if counsel had preserved the issue, no evidentiary

hearing was required. See Waver, 894 So. 2d at 193 (“A

separate evidentiary hearing was not required. The court
articulated on the record why the stun belt was necessary”);

United States v. Theriault, 531 F.2d 281, 285 (5th Cir.) (“when

district court inplenments unusual visible security neasures, it
is required to state reasons for doing so on the record and give
counsel an opportunity to respond; a formal evidentiary hearing

is not required’), cert. denied, 429 U S. 898 (1976).

Furt her, even if the defense could ©potentially be
prejudiced, the court’s articulated findings, along with the
trial testinony presented, clearly established any requisite

necessity. See United States v. Deluca, 137 F.3d 24, 31 (1st
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Cr. 1998) (in considering propriety of district court’s use of
anonynous jury, court noted “Qur review takes into account not
only the evidence available at the tine the anonynous
enpanel ment occurred, but all relevant evidence introduced at

trial”); Dhaz v. State, 513 So. 2d 1045, 1047 (Fla. 1987)

(defendant’s prior record of nurder, violence, and escapes
sufficient to support trial court’s determnation that extra
security personnel and shackles were necessary). In fact, the
security neasures enployed below are fairly typical in cases
involving allegations of racketeering, violence, and wtness

tanpering. See United States v. Carson, 455 F.3d 336 (D.C. Gr.

2006). Case |aw denonstrates that the facts of this case could
warrant the nmuch nore drastic nmeasure of enpaneling an anonynous

jury. United States v. Darden, 70 F.3d 1507, 1532-34 (8th Cir.

1995) (upholding anonynous jury, large nunber of security
personnel in courtroom two magnetoneters at courtroom entrance,
i nspections of defense counsel’s bel ongings, assenbling jury in
secret location, transporting jurors and defendants to and from
courthouse in U S. Mirshal vans and using armed guards along
street, convoy of police vehicles, helicopter surveillance and

rooftop snipers); United States v. Ross, 33 F.3d 1507, 1520

(11th Cr. 1994) (anonynobus jury warranted upon showi ng “sone

conbi nation” of five separate factors: defendant’s involvenent
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in organized crine; defendant’s participation in a group wth
the capacity to harm jurors; defendant’s past attenpts to
interfere with judicial process; potential that, if convicted,
defendant w Il suffer |lengthy incarceration and substanti al
nmonetary penalties; and extensive publicity).

The record al so denonstrates t he r easonabl eness of

requesting identification from courtroom spectators. Thi s
measure was not undertaken until specific problens were brought
to the trial court’s attention. Danny Dunston was the first

witness to testify on COctober 28 (V39/2103). There were severa

intervening wtnesses, and the day concluded with testinony from
Carl os Reynol ds (V40/2246-2321). After Reynolds and the jury
were excused, ASA Frank-Aponte advised the court of two threats
that had been nmade to state attorney staff: Smth's sister,
Todr a, had approached Frank-Aponte in an aggressive and
t hreat eni ng manner, pointing her finger and asking her name, and
a secretary assisting with trial had been threatened by a friend
of Smith's with his sister (V40/2331-32). In another incident,

a spectator had been inquiring as to the identity of another
prosecut or (\V40/2333). A state attorney investigator confirnmed
the threat nade to the secretary (Vv40/2332). Wthout objection,

the judge agreed to sign an order banning Todra from comng to
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court, just as he had done after the incident with Smth's
not her approaching the jury (see Issue I1I).

Trial resunmed on Mnday, Novenber 1. ASA Chokalis related
for the record a discussion that had been held in chanbers
(Vv41/ 2341) . The prosecutors had l|earned Friday of additiona
security concerns from Thursday relating to two individuals
sitting directly behind Smth. Duri ng Dunston’s testinony, one
of the individuals had asked a corrections officer to identify
one of the prosecutors; the officer had not responded to the
inquiry (V41l/2342). Also while Dunston was testifying, Smth
was observed nmeking a stretching notion, putting his hands
behind his back and using a hand notion as if he were pulling
the trigger of a gun (V41/2342-43). A couple of spectators had
Wi tnessed the gesture and a corrections officer overheard them
di scussing it (\Vv41/2343).

In addition, prosecutors received tw phone calls on
Friday, one from Dunston and another from a wtness that had
heard about the situation but had not yet testified. Bot h
W tnesses were very concerned for their safety based on the
identity of two people in the gallery (V41/2343). Prosecutors
MIler and Chokalis nmet on Friday with a Mam detective and one
of their in-custody w tnesses. The in-custody w tness confirned

the information that had been received in the phone calls and,
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based on the rap sheets of the individuals identified, there had
been a discussion in chanbers about tightening security
(Vv41/ 2343) . The parties had net follow ng that discussion, as
requested by the court, and all agreed to have a canera placed
by the magnetoneter to use in order to identify people com ng
into the courtroom (V41/2344). The court directed that a canera
be used, and that if anyone had a problem with the nechanics
i nvolved, they should bring it up for additional discussion
(Vv41/2347). Smth stated at that point that he had not nade any
i nappropriate gesture, that he had nerely been massaging his
tenple to relieve a headache; he wanted to know where this lie
was coming from (V41/2347). The court indicated that he was not
finding Smith had done anything wong, but that he wanted the
matter to be investigated (V41/2347-49). Further, since
everyone had agreed to using a canera and wanted the | east
restrictive way to deal with the concerns, that would be done
(V41/ 2347- 49) .

Phil White then testified (V41/2363-2416). Following his
testi nony, another wtness was called, but was soon interrupted
and the prosecutor advised the court at sidebar that a M am
detective had just been told by the last witness (Wite), that
there was a man sitting in the gallery that Wite knew to be a

killer (V41/2418, 2422-23). Wiite had related that he was
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scared for his famly, that he did not realize the man had any
ties to this trial. The court cleared the courtroomfor further
di scussi on (V41/2423).

A state attorney investigator related that they had been
running autotrack on the spectators, and had noted several
people had records for serious offenses including nurder and
ki dnappi ng (\V41/ 2425). The State again requested that
spectators be required to show identification in order to enter
the courtroom (V41/2425). Det. Tamayo addressed the court and
related he had been escorting nmany of the wtnesses, had
observed they were “legitimately scared,” and that a spectator
today had “scared the living daylights out of M. Wite”
(V41/ 2428-29). \Wiite was visibly shaken and had indicated that
the man was “Dewey,” that he was a killer (V41/2428-29). The
w tnesses had been concerned for the safety of their famlies
that still lived in the nei ghborhood, since there were resources
out on the street (V41/2429). The court directed the State to
try to identify Dewey’'s real nane, in case he needed to be
barred from the courtroom (V41/2429). The prosecutors noted
that as soon as they had approached for the sidebar conference,
“Dewey” |eft the room (V41/2430). The judge noted this was the
third identified individual to cause a problem and requested

research on his authority to close the courtroom (V41/2430-31).
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As for this individual, the judge directed that he not be
permtted to enter the courtroom if Det. Tamayo saw hi m agai n,
he was to instruct him he could not be in the courtroom or in
t he hallway outside the courtroom (V41/2431).

At the end of the day, the prosecutor advised the court
t hat security was checking for identification at t he
magnet oneter (V41/2509). There was a concern because there were
two state witnesses that did not have formal identification, and
the prosecutor wanted the court to address that in any witten
order. The judge at that point ordered that anyone com ng
t hrough the magnetoneter produce a governnent issued picture ID
(Vv41/ 2510). If there was a state witness without ID, security
was to allow that person to be escorted in by a |awer or
i nvestigator (V41/2511-13). The defense objected to this
procedure, and the objection was overrul ed (V41/2511-12).

Tuesday norning, Novenber 2, Lt. Denson related for the
record that he had investigated and confirnmed that a corrections
officer had reported overhearing two spectators had observed
Smith nmaking a gesture like pulling a trigger; the officer had
not seen the gesture (V42/2520). Later in the day, the
prosecutor requested that the court exclude Janes Anthony Parks
from the court (V43/2627). The defense objected that Smth’s

presunption of innocence “was gone” (V43/2628-29). The court
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noted that the security mneasures had been the sanme since the
begi nning of trial; the only thing new, as of today, pursuant to
yesterday’s order, was that anyone comng through the
magnet ometer was requested to show identification (V43/2629).
The judge related that, as represented to him M. Parks was one
of the two people to whom Smth had been observed nmaki ng hand
signals on Thursday; the defense again denied that Smth had
made any hand signals or attenpted to comunicate w th Parks,
and requested an evidentiary hearing so that they could call
Parks as a w tness (V43/2629-30). The court agreed to exclude
Parks and denied a hearing (V43/2630-31).

This record clearly supports the court’s determnation to
use the security mnmeasures challenged in this issue. See

generally United States v. Brazel, 102 F.3d 1120, 1158 (11th

Cr. 1997) (affirming court’s sua sponte order requiring
spectators to show identification for entry into courtroomn.
The judge was presented with direct representations® that
W tnesses were intinmdated and state attorney personnel had been
t hreatened, and was reasonably concerned about insuring the
safety of court personnel and all trial participants. The

record does not establish that the jury was aware of the

* The representations made to the court were not under oath, but
the defense did not request that state attorney investigator
MIller or Det. Tanmayo be sworn.
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requirenent that identification be produced for entry to the
courtroom so this neasure could not possibly have prejudiced
t he defense.

Smith’s reliance on Deck v. Mssouri, 544 U S. 622 (2005),

to establish a due process violation in this case is m splaced.
Deck reiterated that visible shackles are forbidden by the
Constitution unless “‘justified by an essential state interest’
-— such as courtroom security -— specific to the defendant on
trial.” Deck, 544 U S. at 624. However, this case did not
i nvolve the use of visible shackles, which have been repeatedly
recogni zed as inherently prejudicial. Al t hough the defense
i ndicated at one point that jurors had observed Smth handcuffed
in the hall, the judge directed that officers take the jurors
out through a back hallway or whatever was necessary to ensure
that they not see Smth out of the courtroom (V35/1546). This
i solated inadvertent encounter was not unduly prejudicial.
Allen, 728 F.2d at 1414 (brief encounter wth a handcuffed
defendant is not inherently prejudicial).

Deck noted that judicial hostility to visible shackling
enphasi zed the inportance of three fundanental principles which
are undermined by the jury' s awareness of the restraint: t he
defendant’s presunption of innocence, the neaningful right to

counsel, and the need to maintain the formal dignity of
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courtroom proceedi ngs. Deck, 544 U.S. at 630-32. Al t hough the
def ense bel ow asserted that Smith's presunption of innocence was
being dimnished, there was never any suggestion that the
security nmeasures interfered with his right to counsel or
detracted fromthe dignity of the trial.

Smith's assertion that the jury would be aware that the
security neasures enployed were unusual and beyond the nornmal
trial is not persuasive. H's claimthat the jury would perceive
t hat the use of the second nagnetoneter was directed
particularly at this trial is refuted by the record. The judge
specifically noted that the magnetoneter screened anyone
entering that side of the seventh floor, which included two
courtroons as well as the Ofice of the Court Adm nistrator
(Vv37/1957) . Smth's claimthat the jurors needed only to “take
the escalator up” to the seventh floor to observe that other
courtroons did not have a second magnetoneter (I.B., p. 57),
offers no record cites, and does not indicate that any jurors
actually did use an escal ator for the seven-story clinb.

The security measures conplained of in this case cannot
conpel the finding of a due process violation, ei t her
individually or collectively. Furt her nore, any possible
violation would be harmess in this case. The jury was not

unduly prejudiced but in fact convicted Smith of the |esser
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of fense of mansl aughter in two of the six charged hom ci des, and
recommended death sentences for only two of the four convictions
for first degree nurder. As the neasures enployed were not
i nherently prejudicial, and were supported by the record and the
findings articulated by the judge even if potentially

prejudicial, no relief is warranted.

| SSUE 11|
OUT- OF- COURT COMVENT BY SM TH S MOTHER
Smth next contends that the trial court erred reversibly
in failing to strike the entire jury panel after Smth's nother
had wal ked by in the hallway and stated “God bless you all.
Have a bl essed day.” This claimis wthout nerit. Appel | at e
courts review a trial court’s ruling on issues involving the
jury’s exposure to comments or evidence that was not presented

in the courtroom for an abuse of discretion. Hut chi nson v.

State, 882 So. 2d 943, 956 (Fla. 2004); Street v. State, 636 So.

2d 1297, 1301 (Fla. 1994); Larzelere v. State, 676 So. 2d 394,

403-404 (Fla. 1996); OGCcchicone v. State, 570 So. 2d 902, 904

(Fla. 1990) (no abuse of discretion to deny notion for mstrial
after spectator told prospective juror that she thought
def endant was guilty). The |ower court sub judice did not abuse

its discretion.
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When apprised of the incident, the court initially inforned
counsel of the need to discuss the matter with juror nunber 62
Escandon, and juror 61 Croner, alone (V33/1126). Croner and
Escandon related that a woman had passed by in the hall and
stated “CGod bless you all. Have a blessed day.” or words to
t hat effect. Later, Escandon was told it was the defendant’s
not her (V33/1127-36). The court then interviewed juror nunber 1
Mederos, juror 2 Bonilla, juror 4 Jacobs, juror 6 Nunez, juror
10 Service individually (V33/1142-60). Al though the prosecutor
and defense suggested that individual inquiry be made of the
remai nder, the court opted for exam ning in groups of about five
(V33/1161-62). The court observed that the inportant issue was
whether the remark would affect their decision in any way
(Vv33/1161). The court then called jurors 1 through 7 and all
responded that the nother’'s remark would not affect their
deci sion-making in any way (V33/1167-71). The panel of jurors 8
through 14 were called and they too indicated it would not
i nfluence them in any way. The court allowed questions by the
| awyers (V33/1173-80). Jurors 15 through 21 were called and
they all indicated it would not affect their decision-nmaking in
any way, although juror Conpana expressed the view that he
t hought the comrent was out of place and juror Lutz opined that
it seened inappropriate (violating the separation of church and

state) (V33/1180-89). Jurors 22 through 26 did not hear the
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coment at all and it would have no effect on them (V33/1189-
91). Jurors 27 through 36 were called - about half of them had
heard the comment - and it would not affect their decision-
maki ng (V33/1191-98). Jurors lguina and Smth thought it was a
normal sal utation. Jurors 37 through 41 also answered they
woul d not be affected by the remark (V33/1199-1204). Jurors 42
t hrough 51 had not heard anything (V33/1206-07). The court then
called the remainder of the jury panel (V33/1209-39). The jurors
answered they would not be affected by the incident.

Prospective juror Johnson thought the coment was a “good thing”
since she was polite and “said hello to everybody” (V33/1212).
Others opined it was neither good nor bad (V33/1213-15).
Prospective juror Hector thought the comment was inappropriate,

t hi nking she wanted to neet her agenda, and thought he woul d be
less likely to believe her testinony if she testified
(Vv33/1217). He would follow the court’s instructions to treat

the wtnesses the sanme prior to hearing their testinony
(Vv33/1217-18). Al who were asked indicated it would not
i nfluence their decision-nmaking (V33/1209-39). Pr ospecti ve
juror Hector opined that she “had a presence about her,” | ooked
“l'ike an angel” and felt she had an agenda in saying it
(Vv33/1230). Jurors Sanchez and Gonzalez were then questioned
after the other jurors were renoved from the courtroom

(Vv33/1232). Juror Sanchez thought the speaker had an agenda,
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that a nother would protect her son but that he had no problem
with it since he understood a nother would be protective; he
could set aside the view and he would not |ikely disbelieve her
testi nony because of the comment (V33/1233-35). Prospecti ve
juror Gonzal ez also thought she had an agenda and she neither
won his favor nor aggravated him into disliking her; he could
render a verdict based on the evidence (V33/1236-37).

The court declined to strike the entire panel (V33/1247).
Wiile the defense expressed a concern that juror Hector
expressed the belief that the coment was inappropriate
(Vv33/1240), the court concluded that it was unnecessary to
i npose that harsh renmedy. |Indeed, the defense did not voice any
objection to those that were excused at the subsequent
di scussion, including jurors Hector and Sanchez (V34/1259-1272).
After the court made its inquiry and after considering the
requests and objections by the State and defense, the court
excused a nunmber of jurors; the defense did not offer any
conplaint to these excusal s (V34/1259-67, 1271-72).

This Court has repeatedly explained that discretion is
abused only when the judicial action is arbitrary, fanciful, or
unreasonabl e, which is another way of saying that discretion is
abused only where no reasonable person would take the view

adopted by the trial court. Geen v. State, 907 So. 2d 489, 496

(Fla. 2005); Wite v. State, 817 So. 2d 799, 806 (Fla. 2002);
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Trease v. State, 768 So. 2d 1050, 1053 n.2 (Fla. 2000). Smth

cannot satisfy this standard. In Street, 636 So. 2d at 1301-02
this Court addressed a simlar conplaint about a comment by an
out si der, and concluded that the inquiry conducted was
sufficient to determne that the jurors were not inproperly
i nfl uenced by the conment. The denial of a mistrial was also

upheld in Hutchinson, supra, based on a conplaint that three

jurors were unable to be inpartial due to a comment nade by a
restaurant patron. 882 So. 2d at 957. And in Larzelere, supra
this Court concluded that a mstrial was not required where,
after learning of an incident in which a wonan had threatened to
blow up a juror’s car, the trial court questioned the jurors
individually in the presence of counsel and determned the
jurors were not prejudiced by the incident. 676 So. 2d at 403.

As in Street, Hutchinson, and Larzelere, the trial court in

the instant case conducted a painstaking interview of the pane
- and allowed questions by both prosecutor and defense counsel
While Smth argues here that the entire panel nust have been
intimdated, the record does not support that contention. A few
prospective jurors may have thought the coments to be intrusive
or inappropriate, others thought otherwise and virtually al
agreed that they would have no inpact on their decision-nmaking
ability. Moreover, Smth does not - and cannot - point to a

single juror who inproperly was allowed to sit in judgnent on

34



the case and the record reflects that even those who may have
har bored sone suspicions concerning the incident were renoved
with the approval of the defense.

The instant claimis neritless and no abuse of discretion
has been denonstrated in the trial court’s handling of this

matter. Relief nust be denied.

| SSUE | I |

MEANI NG OF TERMS | N RECORDED CONVERSATI ONS.

Smith also challenges the trial court’s ruling to permt a
state witness, Julian Mtchell, to testify as to the neaning of
terns used in recorded conversations that had been admtted into
evi dence. According to Smth, the trial court abused its
di scretion because Mtchell was not qualified to serve as an
expert and was not a party to the conversations. As wll be
seen, no abuse of discretion has been shown in allowing Mtchell
to explain the coded term nology and jargon used by John Doe to
thwart | aw enforcenent.

The principle is well-settled that “[lI]n order for an

argunent to be cognizable on appeal, it nust be the specific
contention asserted as |egal ground for the objection,
exception, or notion below.” Steinhorst v. State, 412 So. 2d

332, 338 (Fla. 1982). Moreover, a trial judge s “ruling on the

adm ssibility of evidence wll not be disturbed absent an abuse
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of discretion.” @ obe v. State, 877 So. 2d 663, 672 (Fla.

2004); see also Brooks v. State, 918 So. 2d 181 (Fla. 2005)

(adm ssibility of evidence is within the sound discretion of the
trial court).

The record reflects that Smth's current clains are
procedurally barred and w thout nerit. Julian Mtchell was a
menber of John Doe when the federal w retaps were inplenented
(v64/5082). Prior to trial, Mt chel | listened to the
intercepted telephone calls, which covered a two-nonth tine
period, from Septenber to Novenber of 1998 (V64/5082). Mtchell
also reviewed the transcripts relating to those wretaps
(Vv64/5083; 5135). Mtchell was famliar with the voices of the
speakers because they were his “honeboys.” Mtchell was also
famliar with the different codes used on a daily basis during
the cryptic calls (V64/5083). The codes were used to “keep the
police from knowing our business” (V64/5083). M tchell
testified for a full day on Wdnesday, Novenber 24, 2004, and
Mtchell’s explanations of the codes wused by the John Doe
organi zation were introduced that day w thout objection.

Travis @Gallashaw handled Smth’s day-to-day operations
(Vv64/ 5084, 15086). In Call #13 (State’s Ex. #75), Gllashaw
t el ephoned Harrison Riggins (V64/5089). Gal |l ashaw told Riggins

to bring the “nmacaroni and cheese, grilled” (V64/5089).
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Mtchell explained that this term neant the drugs packaged in
the yellow baggies (V64/5090). In Call #26, Gallashaw told
Riggins that he had the “collard greens” (V64/5092). In Call
#37, Gallashaw and Ketrick Majors, a John Doe nenber responsible
for cutting and bagging the marijuana, also used the term
“collard greens” (V64/5094-5095; 5097; V65/5317). M tchel |
explained that the term “collard greens” actually neant
marijuana, and that the bricks of marijuana would then “get
br oken down” at Gllashaw s house (V64/5093). In Call #40,
Gal | ashaw cal l ed Wnston Harvey. Harvey supplied John Doe wth
the bricks or pounds of marijuana (V64/5098-99; 5100). Har vey
was strictly a marijuana supplier (V64/5102). During that call,
Gal |l ashaw asked Harvey, “What’s up wth the license?”
(Vv64/5099) . Mtchell explained that this neant, “Do you have
the stuff that we need” (V64/5101). Mtchell agreed that if the
parties already knew what the caller was talking about, they
could use any word to substitute (V64/5101-02). Call #63 was

between Gallashaw and Lockette, who supplied the “keys” of

cocai ne. Lockette was strictly a cocaine supplier (V64/5102;
5149). During this call, Gallashaw s reference to “Nautica
pants” meant cocaine (V64/5103). Call #112 was between

Gl | ashaw and Herb Daniels, one of the John Doe “tablenmen”

(Vv64/5105). The discussion of whether there was any nore “food”
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| ayi ng around nmeant whether there was any nore dope avail able
and the term “dodo stuff” neant bad dope that wouldn’t cook
properly (V64/5107-08).

Call #197 was also between Gallashaw and Herb Daniels.
Gal l ashaw told Daniels “there’s nineteen (19) dollars in that
drawer, get one of them dollars out of there . . . and give it
to K for me” (V64/5114). This neant that there was $19, 000. 00
in cash, likely broken down into rubber-banded stacks of
$1, 000.00 each, and to give $1,000.00 to Ketrick Mjor, the
tabl eman (V64/5115). Call #198 was between G@Gllashaw and
WIlliam Austin, Corey Smth' s brother-in-law (V64/5116). Austin
was responsible for bagging up all of the marijuana (V64/5116).
In Call #198, Gllashaw and Austin discussed Jeffrey Bullard,
anot her nmenber of the table crew, bringing Austin's pay to 58th,
whi ch was Smith’ s house on 58th street (V64/5117-18).

Cal | #236 was between Gallashaw and Julius Stevens, a John
Doe “hitman” who kept the organization running under Corey

Smth's direction when Smith was incarcerated in Novenber of

1998 (Vv64/5118; 5194). In Call #236, Stevens’ request to bring
the “toys” was a code termused for big guns, |ike machi ne guns,
AK's or 22's (V64/5119-21; 5133). In Call #239, between

Gal l ashaw and Riggins, the reference to a guy naned “OP” neant

Hopi pher Bryant, a lieutenant in the John Doe organi zation, and
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“skittles” was the code nane used for crack cocaine (V64/5122-
23; 5128). In Call #252, between G@Gllashaw and Stevens, the
request for a dollar actually neant a thousand dollars
(Vv64/5124). In Call #262, Gallashaws direction to Dunston to
“tighten ne up on the skittles” was an request for Dunston to
cook up and package sonme crack cocai ne (V64/5125-26).

In Call #269, the reference to 4% neant 4% ounces of
cocai ne powder (V64/5134; 5136). A defense objection that
Mtchell was just “reading from the book,” while Mtchell was
“supposed to be interpreting the tapes for the jurors” was
overrul ed; thereafter, Mtchell confirmed that he d previously
listened to the entire wiretap, he’'d listened to each call four
or five tinmes each, and he’'d reviewed all of the transcripts in
conjunction with listening to the calls (V64/5135).

Call #330 was between Gall ashaw and Ri ggi ns on Septenber 4,
1998 (Vv64/5136-37). The references to “New Bal ance” or NB, and
Nautica Pants, or NP, were codes for nickels, or $5 baggies of
crack cocaine (\Vv64/5138- 39). The reference to 20-inch rinms
nmeant a bi gger bag of powder, which sold for $200 on the streets
(Vv64/5139). In Call #359, between Gallashaw and Austin, Smth's
brother-in-law, the reference to “ghetto bird” neant police

hel i copters (V64/5141-42).
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In Call #363, between Gallashaw and Riggins, the reference
to “knocking out” Eight-Ball nmeant Riggins was doing his fina
count for the night with Eric Mtchell, a street |I|ieutenant
(VvV64/5142- 45). Gal | ashaw and Chauncey Lockette discuss getting
a “pair of shoes,” (Call #467) which was a code termfor a kilo
of cocaine, in a brick or square form (V64/5148-49; 5200).

In Call #471, between Gallashaw and Daniels (V64/5105;
5149), @Gllashaw' s instruction to “don’t take that chicken out
of the water” referred to the cocaine being cooked in the water
(Vv64/5150-51). Gallashaw then rem nds Daniels to use cold water
(Call #472) (V64/5151). Mtchell explained that the cold water
was necessary to make the cocaine “freeze up” into crack
(\V64/ 5151-52) .

Mtchell noted several calls between Gallashaw and W nston
Harvey relating nunbers referring to pounds of rmarijuana
(Vv64/5167-68, 5189-91, 5202-03). In Call #1206, bet ween
Gal | ashaw and Austin, the discussion of eight plates neant eight
pounds of marijuana (V64/5216-17). In Call #1020, between
Gal | ashaw and Daniels, the direction to get a “quarter” out of
the drawer neant 2,500 dollars (V64/5183-5184). In Call #1374,
between Smith and Stevens, Smth' s conplaint about the “Big
Tuna” who ran off with 50 dollars actually neant “Fat Keith”

(Keevan Rolle) who stole $50,000 from Snmith (V65/5256-57).
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In Call #1385, between Gallashaw and Riggins, the term
skittles actually neant crack cocaine and “hog head cheese”
meant the noney (V65/5263-64). In Call #1386, also between
Gal | ashaw and Riggins, the request for a half gallon of mlk
meant “20 sent [sic] powder” (V65/5266-67).

Julian Mtchell continued to testify throughout that day,
w t hout defense objection (V65/5234; 5266-96). Shortly after
4:00 p.m on Wdnesday, Novenber 24, 2004, the trial court
released the jury for the Thanksgiving holiday (V65/5397).
Thereafter, the court adnonished the State that the publication
of wretap evidence was repetitive and cunulative; the State
woul d be allowed only one hour on the follow ng Monday in order
to conplete the testinony concerning the tapes (V65/5399-5402).
Clearly, no challenge to any of the testinony up to this point
has been preserved for appellate review

Mtchell was recalled the follow ng Monday (V66/5419). He
confirmed that he’'d reviewed Call #949, a collect call from
Charles Brown, who was in jail, to Smth (V66/5421; \67/5556).
When Mtchell began to address this call, the defense objected
that the “call speaks for itself” (V66/5422). The court
overruled this objection, noting that Mtchell was *“just
commenting on the call” (V66/5422). Thereafter, when Mtchell

continued to explain what they were tal king about on this call
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the defense raised two new objections: (1) “assuming facts not
in evidence” and (2) [Mtchell] “has not been properly qualified
as an expert in the field in which he's been asked to give an
opi nion” (V66/5422). The trial court overruled (V66/5422).
Shortly thereafter, the defense objected to the question “Who
was speaking in Call Nunmber 1952?” on the ground that it assunes
“facts not in evidence” and this objection was overruled
(vV66/ 5425). Throughout the remainder of Mtchell’ s testinony
that Mnday norning, the defense sporadically raised a few
perfunctory objections on various grounds, including |ack of
personal know edge (V66/5427; 5541), summarization (V66/5436),
violating the “best evidence” rule (V66/5436), and violating the
“doctrine of conpleteness” (V66/5445-46; 5453). At this point,
t he defense requested, and received, publication of the entirety
of these telephone calls, despite the trial court’s specific
adrmoni shment to the State to linmt their presentation (V66/5445-
5446; 5453).

On cross-exanination, Mtchell agreed that there were a
“huge nunber” of calls where Gllashaw was negotiating for
mari juana and cocaine (V67/5553-54). Mtchell further agreed
that they were all dealing marijuana, cocaine, and crack
(V67/5554-55). Not everyone in John Doe was considered equal

Smith was at the top of the hierarchy (V67/5565).
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Smith admits that witness Julian Mtchell testified for a
full day (Wdnesday, Novenber 24, 2004), and it was not uwtil
the following trial day (Monday, Novenber 29, 2004), that
defense counsel objected to Mtchell’s testinony interpreting
the coded termnology and calls. According to Smth, the
def ense objected “on the basis of hearsay and that he [Mtchell]
was not qualified as an expert wtness” (I.B., p. 67, citing
V66/ 5422). However, this is not entirely correct. At V66/ 5422
the defense did not object on the grounds of “hearsay,” but,
instead, objected on the ground that “the call speaks for
itself” (See V66/ 5422). Contrary to Smth's appellate
conclusion, the defense objection on the ground that the *“call

speaks for itself”?

is not the equivalent of a specific “hearsay”
obj ecti on. In order to preserve an issue for appeal, counsel
must preserve the issue by making a specific objection to the

adm ssion of evidence on the sanme grounds as raised on appeal

® The objection that the “call speaks for itself” is nmore akin to
a “best evidence” objection. See Martinez v. State, 761 So. 2d
1074, 1088 (Fla. 2000) (Anstead, J. specially concurring, noting
that the tape recording “speaks for itself,” and is the best
evidence of what it says.”) §8 90.952, Fla. Stat., provides that
“except as otherw se provided by statute, an original witing,
recording, or photograph is required in order to prove the
contents of the witing, recording, or photograph.” The “best
evidence rule” allows a duplicate to be admtted in evidence to
the same extent as an original, so long as the duplicate “was
produced by a nethod which insured accuracy and genuineness."”
Charles W Ehrhardt, Florida Evidence, § 953.1, at 1080 (2006
Ed.).
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See Reynolds v. State, 934 So. 2d 1128, 1150 (Fla. 2006), citing

Archer v. State, 613 So. 2d 446, 448 (Fla. 1993).

On Monday, the defense did object once to Mtchell’s
testinony on the ground of “sunmarization” (V66/5435-36).
However, as the prosecutor explained, the calls necessarily were
summari zed only because the State had “been given a limted
amopunt of time” (V66/5435); and the trial court overruled the
def ense “summari zati on” objection (V66/5436).

Smth now argues on appeal that the trial court erred in
allowing Mtchell to explain the coded drug term nol ogy because
(1) the State did not first request that Mtchell be qualified
as an expert and (2) Mtchell allegedly was not qualified to
give a lay wtness opinion because he was not a party to the
conversations and was not present when they occurred (I.B., pp.
65-66) .

On Monday norning, the defense did object once on the
ground that that Mtchell “has not been properly qualified as an
expert in the field in which he’s been asked to give an opini on”
(Vv66/5422). However, Smth's current allegations of inproper
“lay wtness opinion” and “predicate of reliability” conplaints
(I.B., pp. 67-68) were never raised at trial and, therefore, are
procedural ly barred. Moreover, Smth's belated objections at

trial based, inter alia, on “assumng facts not in evidence,”
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that Mtchell had not been “properly qualified as an expert,”
| ack of personal know edge, and violating the "“best evidence”
rule, all of which were raised for the first tinme when Smth’'s
trial resuned on Mnday, Novenber 29, 2004, are insufficient to
fairly preserve any of his current conplaints on appeal. All of
the transcript pages now cited by Smth as alleged error
occurred during Mtchell’ s preceding unobjected-to testinony on
Wednesday, Novenber 24, 2004 (See 1.B., pp. 64-66, citing
V64/ 5086, 5103, 5114, 5101, 5141). None of the transcript pages
now cited by Smth as alleged error pertain to any of the
testinony presented on Monday norning, i.e., after the defense
obj ections at V66/5422 (See |.B., pp. 64-68). Accordingly,
Smith's current appellate conplaints, based solely on the
unobj ected-to testinony presented on Wadnesday, Novenber 24,
2004, are undeni ably procedurally barred.

Smth's current conplaints are also wthout merit.
Significantly, Smth properly concedes that the “courts have
held that |aw enforcenent and others my testify about codes
used by drug dealers to thwart detection” (I.B., pp. 65, citing

United States v. Brown, 872 F. 2d 385 (1ith Cir. 1989)). In

Brown, the intercepts contained references to “paper,” “candy,”
"dresses,” certain nunmbers and “the full house” and certain rea

estate ternms. In finding that the trial court did not abuse it
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discretion in admtting testinony to explain these terns, the
Eleventh GCircuit noted that “[c]o-defendant Wl ker stated, and
agent Queener gave his opinion that, these terns related to the
sal es of cocaine.” Brown, 872 F 2d at 392. In other words,
wi tness Julian Mtchell in this case is like the co-defendant in
Brown, who was properly allowed to state the neaning of the
coded terns. Thus, it was not a necessary prerequisite for
Mtchell, an integral nenber of the John Doe hierarchy, to be
first qualified as an expert in order to explain the coded

term nol ogy used by the John Doe organizati on. See also United

States v. Novaton, 271 F.3d 968, 1007-09 (11th Gr. 2001)

(affirmng the trial court’s decision to allow agents to give

non- expert opinion testinony based on their perceptions and
experiences as police officers about the nmeaning of code words

enpl oyed by the defendants); Antone v. State, 382 So. 2d 1205,

1209 (Fla. 1980) (noting that defendant Antone advised wtness
Haskew by tel ephone that he was |ooking for soneone to perform
five “installations,” which Haskew defined as nurders); United

States v. Delpit, 94 F.3d 1134, 1145 (8th Cr. 1996) (“There is

No nore reason to expect unassisted jurors to understand drug
dealer’s cryptic slang than antitrust theory or asbestosis”);

United States v. Flores, 63 F.3d 1342, 1359 (5th Cr. 1995)

(witness’ s testinony on neaning of code phrases was essential to
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jury’s understanding); Perez v. State, 856 So. 2d 1074, 1077

(Fla. 5th DCA 2003) (trial <court did not err in allowng
undercover officer to define “street” termnology and explain
vi sual inmages such as |ocations where drug transactions occurred
with Perez).®

In support of his wunpreserved “lay wtness” conplaint,

Smth cites to Nationwide Miutual Fire Ins. Co. v. Vosbhurgh, 480

So. 2d 140, 143 (Fla. 4th DCA 1985), and he also notes that

“acceptable lay opinion testinony typically involves distance,

time, size, weight, and identity” (I.B., p. 66). Smth’s
reliance on Vosburgh is msplaced. In Vosburgh, a personal

injury case, the court held that Vosburgh's testinobny concerning
salaries for various jobs should have been excluded as
i nadm ssi bl e hearsay. Vosburgh’s testinony was based on

i nformati on obtained from an undi sclosed third party and she did

® Al though not cited by Smith, the State is not unnmindful of this
Court’s decisions in Thorp v. State, 777 So. 2d 385, 399 (Fla

2000) and Martinez v. State, 761 So. 2d 1074, 1080 (Fla. 2000)

However, both decisions are readily distinguishable. I n Thorp,
a jailhouse informant testified that Thorp admtted that he “did
a hooker.” The adm ssion of the jailhouse informant’s testinony
interpreting the neaning of the term "did her" was error,
because it effectively turned Thorp' s adm ssion of involvenent

in acrime into a confession of nurder. In Martinez, it was an
i nperm ssi ble invasion of the province of the jury for the |ead
detective to express his opinion that after he Ilistened to

statenments made by Martinez to Martinez' ex-wife, which were
al so recorded on surveillance tape, the detective had “no doubt”
that Martinez committed the nurders. Martinez, 761 So. 2d at
1080.
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not testify that she had any personal know edge concerning the
starting salary for these occupations. Therefore, the Court
held that Vosburgh’s testinony should have been excluded as
i nadm ssi bl e hearsay because lay w tness testinony could not be
based solely upon information furnished by a third party. Here,
Smith raised no objection to any “lay wtness” opinion under
§90.701, Florida Statutes, and Vosburgh does not preclude the
testinmony of a lay wtness based on his own personal
observati ons and know edge. Accordingly, it was not error for
Mtchell to explain the coded term nology which was otherw se

unfam liar to the average juror. See Novaton, supra, at 1009

(holding that the trial court did not err in admtting, as |ay
wi tness testinony, |aw enforcenent agents who testified about
the neaning of code words used in taped conversations and al so
noting that “[u]lnder these circunstances, the appellants’
objections go to the weight, rather than the admi ssibility, of
t he agents’ testinony”).

In support of his unpreserved “predicate of reliability”

conplaint, Smth now cites to Poulin v. Flem ng, 782 So. 2d 452

(Fla. 5th DCA 2001) (I.B., p. 68). In Poulin, the Fifth
District ruled that the trial court correctly excluded expert
medi cal opinion testinony because it did not neet the standard

for admssibility of novel scientific evidence under Frye .
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United States, 293 F. 1013, 1014 (D.C. Gir. 1923). Smith has

not attenpted to establish any relevant |ink between the
exclusion of novel scientific evidence addressed in Poulin and
the explanation of coded jargon used by nenbers of John Doe in
this case.

Even now, Smth does not seriously contend that Julian
Mtchell was not exceedingly well-qualified, based on his own
crimnal record and integral association with these sane drug
dealers, to explain the neaning of the coded term nology used
during the calls between the John Doe nenbers (See |I.B., p. 67).
Mtchell initially testified in this case on October 27, 2004
(Vv37/1830; 1827A). At the tinme of Smith's trial, Mtchell was
29 years old (Vv37/1835). Mtchell testified at |ength regarding
hi s extensive personal drug dealing experience in Liberty City,
whi ch began when he was 17, working with the “Lynch Mdb.”
(V37/1840- 1879) . He related his personal experience with “John
Doe,” where Mtchell was the third highest ranking nenber
(Vv37/1850, 1879, 1895). He was famliar with their accounting
system and he recognized the street books and the big books,
which kept track of the noney and drugs (V37/1880-85; 1888;
1893). Coded initials and abbreviations were used in the books
(Vv37/1884; 1887). The letter B neant crack cocaine, P was the

m ddl e “pooch,” with snmaller pieces of cocaine, D was dine ($10)
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powder; and half meant a bigger size of <crack (for $20)
(V37/1884-85; 1887).

Mtchell was keenly famliar wth the coded jargon and he
explained it during his unobjected-to testinony on Wdnesday,
Novenber 24, 2004. Smith's belated objections on Mnday,
Novenber 29, 2004, were insufficient to fairly preserve any
conplaint now raised on appeal. Furthernmore, Mtchell was
undeniably qualified to testify based on his own personal
observations and experience and, if necessary, to give his

opi nion, as both an expert and lay witness. See al so Brooks v.

State, 762 So. 2d 879, 892 (Fla. 2000) (Trial court did not err
in allowing an experienced crack cocaine dealer to express
opinion testinony regarding the identity and approxi mate wei ght
of substance). Lastly, error, if any arguably exists, which the
State strongly disputes, is clearly harmess under State v.

DiGuilio, 491 So. 2d 1129 (Fla. 1986).

| SSUE |V
I NTRODUCTI ON OF POLI CE REPORT.
Smth next argues that the lower court erred in allow ng
the State to introduce a police report concerning the hom cide
of Dom ni que Johnson which was found on a nightstand in Corey

Smith's bedroom (V44/1212) The State introduced the police
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report to show that Smith knew Cynthia Brown was pointing to him
as the shooter and, therefore, had a notive to nurder the victim
Brown. (Vv44/ 1214) Smth contends that this stated purpose was
nmerely a pretext and that the State was actually introducing the
police report to establish that Smth killed Johnson. Thi s
claimis without nmerit for the follow ng reasons.

Qut-of-court statements offered for the truth of the matter
asserted are inadmssible as hearsay. § 90.801(1)(c), Fla.
Stat. As this Court has recogni zed, however, a statenent nay be
offered to prove a variety of things besides its truth. Foster

v. State, 778 So. 2d 906, 914-915 (Fla. 2000); Breedlove V.

State, 413 So. 2d 1, 7 (Fla. 1982); Escobar v. State, 699 So. 2d

988, 997 (Fla. 1997) (motive); Colina v. State, 570 So. 2d 929,

932 (Fla. 1990) (know edge); State v. Freber, 366 So. 2d 426,

427 (Fla. 1978) (identity). As long as the alternative purpose
for which the statement is offered relates to a material issue
in the case and its probative value is not substantially
out wei ghed by its prejudicial effect, an out-of-court statenent

is adm ssible. See State v. Baird, 572 So. 2d 904, 907 (Fla.

1990) . Accordingly, in the instant case, the fact that the
police report was not admissible for the truth of the matters

asserted within it, i.e., that Corey Smth killed Dom nique
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Johnson, does not render it inadmssible to establish Smth’s
know edge and noti ve.

In Foster v. State, 778 So. 2d 906, 914-915 (Fla. 2000),

this Court rejected a simlar argunment and found that hearsay
statenents regarding victim Mirk Scwhebe's statenents about
reporting Foster to authorities was properly admtted to
establish both know edge and notive. Simlarly, in Koon v.
State, 513 So. 2d 1253 (Fla. 1987), this Court wupheld the
adm ssion of evidence that at a prelimnary hearing on Koon's
federal counterfeiting charges, the U S. magistrate stated in
Koon's presence that “she would have dism ssed the charge
agai nst him had there been only one witness.” This Court found
no error because the statenment was not hearsay in the first
pl ace. Explaining that an “out-of-court statement is adm ssible
to show know edge on the part of the listener that the statenent
was nmade if such know edge is relevant to the case,” this Court
found “that the testinmony was not offered to prove the truth of
the magistrate’s statement but rather to show that having heard
t he statenent, Koon could have fornmed the notive for elimnating
one of the two prosecuting wtnesses.” Koon, 513 So. 2d at

1255. See also Blackwood v. State, 777 So. 2d 399, 407 (Fla.

2000) (holding that wvictinms statenents admissible where

appel l ant’ s knowl edge of the victims past abortions, pregnancy,
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and intention not to see him anynore were material to the issue
whet her appel | ant possessed a notive to kill the victim.

In the instant case, the State established through a nunber
of witnesses that Smith knew there was only one wtness who
could identify him as the shooter in the Dom nique Johnson
nmur der . Prior to the adm ssion of the police report regarding
the Dom nique Johnson nurder which was found on Smth’s
nightstand in his bedroom (V8/ 978, V44/1212), Det. A fonso
testified that he arrested Smith and told him that an unnanmed
witness had identified him as the shooter in the Dom nique
Johnson nurder. Al fonso stated that Smth was shocked, he
became very nervous and “was |i ke, no way.” (V44/1204-05).

Al fonso then described executing a search warrant of
Smth's residence and finding a copy of his police report and
his deposition in the Johnson case taken by Corey Smth's
defense counsel. (v44/ 1206, 1209, 1211-12) The report
summarized Brown’s statenent to Al fonso concerning the Johnson
nmur der . (Vv8/978-995) Portions were redacted at the request of
def ense counsel . (Vv44/1213-1228) The wunredacted portions
provided to the jury in the report were to the effect that M.
Brown saw two black males stop the victim and one of them shot
the victim Ms. Brown stated that she could identify the

shoot er. She heard them nake a statenent then get into a
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“primer colored Chevy with a vinyl top and tinted w ndows.”
(Vv8/980, 983, 985) She recognized the shooter by his voice,
nose and the way he ran. She had known him for approximtely
seven years from the neighborhood; his street nane was “Baba”
and he ran the “John Doe drug hole.” (v8/990) Ms. Brown
stressed that the shooter was a very dangerous man and she was
afraid for her safety and that of her famly. She identified
the second offender as Antonio Cotton. Subsequently, after
initially stating that her famly did not want her to becone
i nvol ved, she identified a single photograph of Corey Smith as
t he person she saw shoot and kill Dom ni que Johnson (V8/991).

This evidence clearly establishes that Smth knew Brown’s
identity related to a material issue in the case and its
probative value was not outweighed by any potential prejudice
with regard evidence establishing Smth' s guilt for the Johnson
mur der .

Smith also asserts that it was error to admt the portions
of the report which referred to Ms. Brown’s concern for her
safety. Al though Smith asserts that he objected to the
adm ssion of statenents concerning safety, the record does not
support any contention that a specific objection was raised
concerning the adm ssion of evidence in the report that M.

Brown was concerned for her safety. (Vv44/ 1224-27). Def ense
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counsel nerely objected to all of the information on pages 14,
15 and 16. (Vv44/1225-26) This is not sufficient to preserve
this claim for review Mor eover, even if this claim was
properly preserved, the admi ssion of this evidence, as well as
the other evidence contained in the report is harnless as the
jury heard from several w tnesses that Ms. Brown saw the nurder,
could identify the shooter and that she was concerned for her

safety. This claimshould be denied.

| SSUE V
LI M TATI ON OF CROSS EXAM NATI ON OF THREE W TNESSES.

Smith next asserts that he was denied a fair trial when the
trial court Ilimted his cross examnation of three State
W tnesses. According to Smith, the trial court’s restriction of
his attenpts to inpeach Anthony Fail and Denetrius Jones about
uncharged crinmes they had commtted, along with prohibiting him
from questioning Dr. Enma Lew further about autoerotic asphyxia,
violated his Sixth Amendnent right to confront the wtnesses
against him These evidentiary rulings are reviewed for an

abuse of discretion, Geralds v. State, 674 So. 2d 96, 100 (Fla.

1996), and no abuse has been denonstrated in this case.
Smth failed to preserve the challenged ruling on Anthony

Fail by proffering the particular answers which he sought to
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elicit. It is not even clear what particular questions Smith
was attenpting to ask. Fail testified on direct exam nation
that he met Smth when Fail was released from prison in July,
1996 (V48/3269). Fail had been in prison for seven years
(v48/ 3269) . He acknow edged that he had eight prior
convictions, and at the tinme of trial was serving tw life
sentences, plus a thirty year sentence with a fifteen year
m ni mum mandat ory (V48/ 3267- 68).

Prior to starting cross examnation, defense counsel
requested clarification on a pretrial ruling, granting the
State’s notion in limne to preclude the defense from exploring
the facts behind Fail’s prior convictions (V48/3330). Counsel
asserted that the State had opened the door to testinony about
the particulars of the prior convictions, by asking Fail about
having been in prison and about the sentences he was currently
serving (Vv48/3330-32). The judge ruled the door had not been
opened for such testinony (VvV48/3332). Defense counsel explained
that he wanted to be able to explore the fact that Fail had been
involved in shootings and other crinmes, and the judge advised
that no one had suggested counsel could not explore those areas
(\Vv48/ 3332). The judge indicated that he could not rule in
advance but woul d have to hear the question asked and would rule

on any objection offered at that tinme (Vv48/3335).
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Def ense counsel elicited testinobny that Fail had hel ped
Smith earn a reputation for violence, by doing whatever Smth
wanted him to do, including shooting people, hurting people,
beati ng people up (Vv48/3342). When Fail was asked if he had
shot soneone nanmed Grlton Tanner after Fail got out of jail,
the State’s objection was overruled, and Fail acknow edged t hat
he had (V48/3343). Fail was asked if he and Rashad Ward had
shot Tanner, and again Fail responded affirmatively (V48/3343).
Counsel then inquired about the State having asked if Fail knew
Ward; the State objected to inproper inpeachnment and a sidebar
conference ensued (V48/3343). The State asserted that the
defense was bringing up an entirely unrelated incident, and the
court requested nore information on Tanner (VA48/3344). The
def ense stated that Tanner had been shot by Fail, and Fail had
never been charged with the killing (Vv48/3344). The court ruled
that Tanner’s killing did not appear to be related to the case
against Smith, and therefore Fail’s involvenent in his death was
not relevant (V48/3348). The court noted that the defense had
been able to bring out that Fail had been a nurderer for hire
(V48] 3348) .

Def ense counsel then asked Fail if he had ever been charged
with a crinme; the State’s objection was sustained (V48/3349).

Def ense counsel indicated to the court he had a docunment to show
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the court, but would continue wth his questioning first
(v48/ 3349) . Counsel then asked what Fail did in addition to
shooting and beating people, and Fail acknow edged that he sold
drugs (Vv48/3349). A few transcript pages |ater, defense counsel
asked Fail why Smith would offer him $50,000 to kill soneone,
and Fail responded that was his line of work (Vv48/3355). Fail
acknow edged again that he killed people for noney, but only
when asked by Smth (Vv48/3356). Counsel then explored an
incident where Fail shot Martin Lawence in the back of the
head, as Fail, Lawence, and Harrison Riggins were sitting
around snoking a joint (V48/3360). Fail testified that he was
arrested for the shooting a few nonths later, but was rel eased
on bond with an ankle bracel et (V48/3361).

Def ense counsel also inquired as to Fail’s normal fee for
killing someone, exploring why Snith had offered him $50,000 to
kill Cynthia Brown but only $25,000 to kill Jackie Pope
(Vv48/ 3367). Counsel asked how many other people Fail had killed

for noney, to which Fail responded “not rmany,” noting Booby
Dread had not died and Martin Lawence had not died (Vv48/3367).
Counsel continued with the thene, saying “You get paid to kill,
how many did you actually kill?” (Vv48/3367) and “You m ssed
twice, how many did you actually kill?" (Vv48/3368); objections

wer e sustai ned both tines. Fail was then asked if the State had
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ever asked how many people Fail had killed, and Fail testified
that the State had asked him to identify any shooting he had
been involved in, and that he had done so (V48/3368). He was
asked if he had been charged in any of the shootings he had been
involved in, and he responded that he had not been charged
(Vv48/ 3369). When counsel asked again how many people Fail had
killed, the State’s objection was again sustai ned (V48/3369).

At sidebar, the defense argued that the fact that a w tness
is wunder actual or threatened charges is always relevant
(Vv48/ 3369-70). The court agreed, but noted that the defense had
al ready secured testinony that Fail was involved in a nunber of
shootings, had admtted such to the State, and had not been
charged (Vv48/3370). The court noted that at that point, the
only pending question was how many people Fail had killed
(Vv48/3370). The defense indicated they also wanted to ask about
Tanner, as Fail had previously admtted being involved in that
mur der (V48/3370). The judge ruled that the jury would not hear
it, and the defense notion for mstrial was denied (Vv48/3370).

On this record, there is no particular ruling for this
Court to review. Smith's brief does not identify any specific
guestion he was precluded from asking, his argunent is offered
only with conclusory generalities. To the extent that he was

seeking sonething nore specific than the “not many” response he
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initially got to the question of how nmany people Fail had
killed, he did not proffer an answer to the question for this
Court’s consideration, precluding appellate review Finney, 660
So. 2d at 684 (failure to proffer precludes appellate review of
i ssue). Simlarly, to the extent that he wanted to question
Fail further about Carlton Tanner, he did not specify what he
wanted to ask or how Fail would respond; the jury heard Fail
twice admt that he had shot Tanner (V48/3343). Because this
claim was not adequately devel oped below, review of this issue
i s barred.

To the extent that any claim can be discerned, no error is
presented. The court agreed that Fail could be questioned about
uncharged crinmes, and the defense was granted wide latitude to
denmonstrate that Fail had commtted nunerous serious offenses
for which he had never been charged. Smth's appellate argunent
suggesting that this was not permtted is refuted by the
transcri pt. In addition, the trial ~court’s ruling that
particular acts of msconduct are not adm ssible as inpeachnent

is well supported by case law. Rogers v. State, 511 So. 2d 526,

532 (Fla. 1987); Fulton v. State, 335 So. 2d 280, 282-84 (Fla.

1976) . As to the argunent that actual charges pending or

threatened may be proper inpeachnent, there was no indication
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t hat such was the case herein, or that Fail believed that he was
under any threat of prosecution for these of fenses.

Finally, any potential error would necessarily be harm ess
in this case. Wiile Fail’s testinony was damaging to the
defense, it was substantially corroborated by a nunber of other
W t nesses. The jury was well inforned about Fail’'s past
violence and the fact that he appears to have gotten away wth
murder. The defense was able to use this ruling effectively in
their closing argunment, remnding the jurors that he had not
been allowed to ask Fail how many other people Fail had killed,
and repeating the point even after the State's objection was

sust ai ned (V69/5921-22). No harm can be shown. See Mobl ey v.

State, 409 So. 2d 1031, 1038 (Fla. 1982) (inproper limtation on
cross exam nation harm ess where testinony was corroborated by
other wtnesses and jury was aware wtness was awaiting
sent enci ng) .

Smith’s claim with regard to witness Denetrius Jones is
also without nmerit. Jones testified on direct exam nation that
he dropped out of high school in tenth grade and started selling
drugs in order to support his nother and famly (V52/3770). He
admtted that he had eleven prior felony convictions, which
arose from six different <cases, including a federal case

(V52/3770-71). He was currently serving a federal sentence of
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fifteen years, and acknow edged that he had made plea agreenents
with both federal and state prosecutors, which required his
truthful testinony in this case (V52/3771).

On cross exam nation, defense counsel brought out that
Jones was not charged in the Indictnment in this case, and had
never been indicted for any drug offenses in federal court
(Vv52/ 3816) . H s federal sentence was inposed on a carjacking
conviction which had nothing to do wth the John Doe
organi zation (V52/1816). The court sustained the State’'s
obj ecti on when counsel attenpted to elicit the factual basis for
the carjacking arrest (V52/3816). Counsel elicited that the
maxi mum sent ence Jones faced w thout the plea bargain was twenty
years, but then counsel suggested it was actually twenty years
to life (V52/3817). Jones indicated his understanding was
twenty years, and counsel asked if it didn’t include a firearm
charge (V52/3817). Wen the State’s objection to that question
was sustai ned, defense counsel was granted a sidebar (V52/3818).

The court explained that counsel was not permtted to
explore the underlying charges when inpeaching wth prior
convictions (V52/3819). Def ense counsel nentioned at that
point, “mght as well get it out now,” that Jones had admtted
to shooting four people before he was ever a nenber of John Doe,

and counsel wanted to ask him about those shootings (V52/3819).
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The State asserted that counsel could not bring out specific bad
acts, and defense counsel represented that Jones had been
granted immunity on those acts to testify in this case
(V52/3819).7 The judge ruled that the nature of specific charges
was not adm ssible (V52/3819).

Cross exam nation continued, and Jones testified that his
federal plea bargain did not require his truthful testinony, but
that his state plea bargain did (V52/3821). Jones al so
acknowl edged that he “already commtted perjury to the people
who offered [] this plea bargain” (V52/3821). Counsel then
expl ored Jones’ drug dealing and drug use since Jones was about
fourteen or fifteen years old (V52/3822-28).

At a later sidebar, defense counsel wanted to explore how
to ask about Jones having shot and killed people during the tine
he was with John Doe (V52/3851-52). The court ruled that
information could not be used to inpeach (V52/3819). Def ense
counsel remnded the judge of his previous argunent, when the
issue was raised in Anthony Fail’s testinony, that the fact a
wi tness is under actual or threatened charges is always rel evant
(V52/3852-53). The court then asked the State whether Jones was

under actual or threatened charges and the prosecutor responded

" Defense counsel stated that Jones had al ready been asked what
he had been given immunity for, but the record does not reflect
any such questi on.
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he was not, because a subpoena had been issued for his
deposition, and therefore he was immunized for anything
di scussed in the deposition (V52/3853). The State was not
investigating any of those charges (V52/3853-54). The court
ruled that inpeachnment by actual or threatened charges was not
avail able on these facts (V52/3854). Def ense counsel then
suggested that, because Jones had shot seven people in different
drug altercations or incidents, that it was just as |ogical that
Jones had shot Dom nique Johnson as it was that Smth had shot
Johnson (V52/3855).8 The judge instructed counsel not to go into
that area, as there was no evidence of that, “other than
fabricated in your own m nd” (V52/3855).

Def ense counsel continued his cross exam nation, asking
Jones whether he had informed the State of crines that he had
commtted as a John Doe nenber, and Jones stated that he had not
(V52/ 3856) . Jones did not believe his failure to offer this
information violated his plea agreenent (V52/3857).

Smth’s current ar gunment descri bes t he facts for
consideration of this issue in three sentences, citing to the
first bench conference, then asserts it was necessary for the
jury to hear exactly what Jones was receiving in exchange for

his testinony in order to accurately assess Jones’ notivation to

8 Jones had testified that he witnessed Smith shoot and kill
Johnson (V52/3783-92).
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lie (1.B., p. 78 . The record reflects that defense counsel was
permtted to inpeach Jones beyond the strict limts of the |aw
More inportantly, the record refutes Smth's suggestion that
there was sone sort of immnity agreenment which absol ved Jones
of responsibility for these particular acts in exchange for his
testi nony. In fact, the prosecutor noted that the immunity was
a result of Jones having been subpoenaed for a deposition;
therefore, imunity was conferred by statute without regard to
any testinony in this case. See 8§ 914.04, Fla. Stat.

Once again, no error is shown. Rogers, 511 So. 2d at 532.
In addition, any possible error would be harmn ess. Jones’ s
testinmony was corroborated by other witnesses, i ncl udi ng
Shaundr eka Anderson, and Jones was extensively inpeached by his
crimnal history.

Finally, Smth' s assertion that his cross exam nation of
the Deputy Chief Medical Exam ner, Dr. Enma Lew, was inproperly
restricted also fails due to the lack of a proffer or adequate
obj ecti on. Smith clainms that he should have been permtted to
have Dr. Lew “explain” autoerotic asphyxiation (1.B., p. 80).
At trial, Dr. Lew testified that Cynthia Brown died from
asphyxi ation, and she discussed several nmnechanisnms by which
asphyxi a could occur (V49/3469-71). Based on the scene, she was

able to determne that this was not a case of strangul ation,
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drowni ng, positional asphyxia, carbon nonoxide poisoning, or
asphyxia during sex (V49/3471, 3551-54). Al of the physical
evi dence was consistent with Brown having been snothered with a
pillow, including snmall blood snmears on the pillow correspondi ng
with scrapes on her lip from having been pressed into her teeth
(V49/ 3462- 63, 3466). Dr. Lew explained why she did not believe
it was likely that Brown had died accidentally during sex,
al though she ultimtely acknow edged that it was possible Brown
had died during sex and her body then staged to hide the fact
(V49/ 3567- 68) .

The State’s objection when defense counsel asked if Dr. Lew
could explain autoerotic asphyxia was sustained (V49/3556). At
si debar, defense counsel indicated that he wanted the doctor to
explain the practice, and the court ruled that counsel could ask
whether it applied in this case, but if he wanted it expl ained,
he would need to call his own wtness (V49/3557). Counsel
responded by indicating he would recall Dr. Lew later, which the
court indicated would be fine (V49/3557).

Def ense counsel’s affirmati ve acqui escence to the court’s
ruling precludes appellate review of this issue. Counsel failed
to put the court on notice that he did not agree with the
court’s ruling, but instead agreed to handle the 1issue as

directed by the judge. The requirenment of a contenporaneous

66



objection has not been satisfied, and appellate review is
precluded. Finney, 660 So. 2d at 682-683.

In addition, no error is presented because this claimis
affirmatively refuted by the record. Smth clains only that the
jury “should have been allowed to hear that accidental death
from asphyxiation could occur during a sex act,” (I.B., p. 81),
but in fact they did hear this (V49/3568). Dr. Lew extensively
di scussed her reasons for concluding that Brown was snothered to
death, and for excluding other causes of death, including an
acci dental death during sex. The prinmary defense theory was
that Brown died of an accidental drug overdose. Mor eover,
overwhel ming evidence established that Smth paid Davis to
elimnate Brown as a witness to the Johnson nurder

A nmotion for mstrial should only be granted where the
error is so prejudicial as to vitiate the entire trial. Cole v.
State, 701 So. 2d 845, 853 (Fla. 1997). That standard has not
been met with regard to any aspect of this issue. As no Sixth
Amendnment violation has been denonstrated, no relief is

warranted on this claim

67



| SSUE VI
HYPOTHETI CAL QUESTI ON TO THE MEDI CAL EXAM NER.

Smth next disputes the trial court’s ruling to permt the
prosecutor’s hypothetical question to Dr. Lew. According to
Smith, the trial court properly sustained two objections to the
same question, but then permtted an answer when the sane
guestion was repeated. This is again an evidentiary ruling,
reviewed on appeal for an abuse of discretion, but again no
abuse has been denonstr at ed.

This issue presents another claim which has not been
preserved for appellate review Al t hough defense counsel did
object to the prosecutor’s hypothetical question when first
asked, and even a second tinme when the question was refraned,
there was no objection to the question which was actually asked
and answered (V49/3592-93). There was a notion for mstria
after the wtness had been excused, but that notion offered
different grounds than the argunent now asserted on appeal, and
was therefore insufficient to preserve the issue. Reynolds, 934

So. 2d at 1150; Steinhorst, 412 So. 2d at 338.

Smth characterizes the hypothetical as “inproper” in his
fram ng of the issue, but the entire I egal argunent presented in
his brief nmerely asserts “Assunptions of fact in a hypothetica

guestion asked of an expert wtness nmust be based upon facts
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establ i shed by conpetent, substantial evidence,” citing Fekany

v. State Road Departnent, 115 So. 2d 418 (Fla. 2d DCA 1959)

Young v. Pyle, 145 So. 2d 503 (Fla. 1st DCA 1962), and Roberts

v. State, 189 So. 2d 543 (Fla. 1st DCA 1966) (I.B., p. 83).
That argunent was never presented below and, in fact, would not
have been offered because the defense had just asked several
hypot heti cal questions which were inconsistent with the evidence
(V49/ 3551- 54).

The actual objection initially |odged below was “This is
not a hypothetical, Your Honor. W object to this.” The judge
asked for l|egal grounds, and counsel stated, *“Legal grounds,
this is no hypothetical. Legal grounds that these are the facts
of the case and I don’t want to nmake a speaking objection, but
we also have a notion, Your Honor” (V49/3587). The court
directed a sidebar and adnoni shed both parties against nmaking
speaki ng objections, but noted the necessity of identifying the
| egal basis for any objection at the time it is made (V49/3587-
88) . When asked at that point for |legal grounds, defense
counsel responded, “It is a hypothetical question” (V49/3588).
The judge asked again, and counsel responded it was an inproper
guestion, then stated it was an inappropriate question, at which
time the judge asked counsel to refer specifically to the

evi dence code (V49/3588). Counsel continued to struggle to
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identify the legal grounds, but ultimately the court sustained
an objection that the question was conpound and was a narrative
(Vv49/ 3589-90) . The prosecutor offered a shorter version and
asked if “Based on your training and your expertise and anal ysis
of that hypothetical, are the physical findings of asphyxia
consistent with that scenario?” (V49/3591-92). The defense
objected, “this is not a proper basis for this expert’s
opi nion,” which the court sustained (V49/3592).

The prosecutor then told Dr. Lew to assune the facts
outlined in the hypothetical, and asked, “Are those facts
consistent with the manner of death, asphyxia?’ (V49/3592).
There was no objection to that question, and Dr. Lew responded
that the facts were consistent with the cause of death of
asphyxi a (Vv49/3592-93). No further objection was offered until
after the witness was excused, at which point the defense nade a
notion for a mistrial, “based on the inproper and inappropriate
hypot hetical question that had to do exactly with the facts of
the case they asked of a witness that they knew could not give
such an opinion, Your Honor” (V49/3594).

No abuse of discretion has been shown in the denial of
Smth's notion for mstrial. As to the argunent presented on
appeal which was not asserted bel ow, no error can be

denonstr at ed. The question posed was not based on facts
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unsupported by the evidence, as is clear from the defense
obj ection below that this was not a hypothetical but “had to do

exactly with the facts of the case.” Fekany, Young, and Roberts

are easily distinguished on that basis.

As to the argunent presented bel ow which is not asserted on
appeal and therefore has been abandoned, mistrial was again not
war r ant ed. The evidence code does not prohibit the use of
hypot heti cal questions; rather, such questions are conmon,
particularly when directed at nedical exam ners and ot her expert

W t nesses. State v. Hickson, 630 So. 2d 172, 173 (Fla. 1993)

(di scussing proper scope of expert testinony); Chavez v. State,

832 So. 2d 730, 744, n. 20 (Fla. 2002) (noting wuse of

hypot heti cal question to expert); Jennings v. State, 583 So. 2d

316, 321 (Fla. 1991) (sane).

Smth's primary conplaint in this issue appears not to
chal l enge the propriety of the question asked and answered, but
the fact that the State would attenpt to ask any related
guestion in light of the initial objections being sustained.
This argunment is not persuasive since the sane question was not
asked three tines; there were three different questions,
nodi fied based on two different objections. The prosecutor’s
changing the question in order to avoid the |egal grounds

previously ruled upon did not warrant a new trial.
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Smth's brief nmakes a perfunctory argunment that the alleged
error contributed to the verdict because there was no physi cal
or eyewitness testinony connecting Smth to the physical act of
killing Cynthia Brown (I1.B., p. 84). Certainly the jury was
well aware that Smith did not physically commt this nurder; the
State’s position consistently portrayed Smth as having hired
Brown’ s boyfriend, Chazre Davis, to kill Brown. That position
was anply supported by the evidence and no doubt served as the
basis for the jury verdict on the murder and conspiracy charges
for Brown’ s death. The defense theory was that Brown was not
murdered at all, but that she died accidentally either from a
drug overdose, a heart attack during sex, or autoerotic
asphyxi ation (V35/1521-28; V49/3512, 3551-54, 3567-68; V69/5906-
09, 5917-18). Smth clained the nedical examner refused to
conclude that Brown’'s death was an accident due to pressure
pl aced on the nedical examner by |aw enforcenent and/or the
State Attorney’'s Ofice (V35/1521-28; V49/3520-21; V69/5906- 09,
5915-17). In that regard, the hypothetical did no nore than
affirm Dr. Lew s consistent testinony from direct, cross, and
rebuttal as to the cause of death. Dr. Lew did not endorse the
State’s claim that Smith had been ultimately responsible, but
indicated only that the physical evidence in this case was

consistent with her determ nation that the cause of death was
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asphyxi a. Any possible error could not have been harnful, and

relief nust be denied.

| SSUE VI |
FAI LURE TO DI SCLOSE A W TNESS STATEMENT.

Smth next argues that the trial court erred in denying his
motion for a new trial based on the State's disclosure of a
potential w tness statenment prior to the penalty phase. Mar k
Roundtree, a witness listed by the State for the guilt phase,
did not testify at Smth's trial or penalty phase. During the
di scovery process, the State disclosed to the defense statenents
made by Roundtree regarding the Hadl ey nurder. On April 24,
1996, Roundtree gave a statenent to CGeorge Slattery denying his
involvenent in the Hadley nurder and Roundtree failed a
pol ygraph given to him by Slattery (V74/6-8). After he was
convicted for Hadley’'s murder and had exhausted his appeal s and
post convi cti on proceedi ngs, Roundtree gave another statenent to
Slattery (V74/8-10). On January 25, 2001, Roundtree clained
that he, Smth, Phillip Wite and Kelvin Cook were involved in
Hadl ey’ s nurder. Roundtree clainmed in this statenent that he
shot Hadley with an AK-47 and that Smith shot him with a nine

millimeter (V74/11-12; V1/124,#47). Slattery took another
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pol ygraph on Roundtree after this statenment and sone of his
answers indi cated deception (V74/7; V23/2858).

Smth listed Slattery as a penalty phase w tness and called
himto testify about Roundtree’s statenents (V76/78-91). Prior
to the penalty phase, the State provided defense counsel with an
Amended Di scovery Exhibit:

Mark Roundtree nade statenents to CGeorge Slattery in

July, 2004. He denied commtting the hom cide of Leon

Hadl ey. He stated that Corey Smith commtted the

hom ci de of Leon Hadley. He stated that he previously

inplicated hinself in the homcide so that he could
serve as a witness in proceedi ngs against Corey Smth.
(V21/ 2797). Based on this disclosure, Smth noved for a new
trial and argued that the State had commtted a Brady violation
by failing to disclose this statenent (V21/2856-59). After
argunent, the trial court denied the nmotion. (V74/2-19).
A notion for new trial is directed to the sound discretion

of the trial court and its ruling will not be disturbed absent a

cl ear showi ng of abuse. Wods v. State, 733 So. 2d 980, 988

(Fla. 1999). In the instant case, the trial court acted within
its discretion in denying the notion for new trial. The tria
court denied the notion because the defense was well aware that
Roundtree had perjured hinself nunmerous times in giving his
mul ti ple sworn statenents

Contrary to Smth's assertion, Roundtree’s statenent does

not constitute Brady material. In Brady v. Maryland, 373 U.S.
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83, 87 (1963), the United States Suprene Court held that the
State violates a defendant’s due process rights when the
prosecution fails to disclose evidence favorable to an accused
that is material to either guilt or punishnment. This duty
enconpasses excul patory evidence, as well as i npeachnent

evi dence. United States v. Bagley, 473 U S. 667, 676 (1985).

The Bagley Court further stated that “[t] he evidence is materia

only if there is a reasonable probability that, had the evidence
been disclosed to the defense, the result of the proceeding
would have been different. A ‘reasonable probability’ is a
probability sufficient to underm ne confidence in the outcone.”
1d. at 682.

In this case, Mark Roundtree did not testify at trial as to
either guilt or penalty. H's prior statenments, disclosed to the
defense prior to trial, were that he did not have any
i nvolverent in the Hadley nurder and knew nothing about it
(Septenber 1996), and after he was convicted of the nurder, he
gave another statenent indicating that he participated in the
murder along with Smth and both individuals shot and killed
Hadl ey (January 2001). Roundtree’ s subsequent statenent in
July, 2004, to Slattery denied any involvenent in the nurder,
but continued to claim that Smth was responsible. Roundtr ee

explained that he had inplicated hinmself in the nmurder so that
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he could be a witness against Corey Smith. Cdearly, Roundtree’s
| atest statenent was not exculpatory to Smith, but indicated
that Smith was responsible for the nurder; a fact established
beyond a reasonable doubt at Smith's guilt phase trial
Furthernore, Roundtree’s 2004 statenent was not i npeachnent
evi dence because he was never called as a w tness.

Al t hough Roundtree’s statenent does not constitute Brady
evidence, this Court has recently held that the State has a duty
to disclose a potential wtness’ oral statenent when the w tness
is listed as a potential witness by the State and the oral

statenent materially changes a prior statenent. See Scipio v.

State, 928 So. 2d 1138 (Fla. 2006) (holding that State comm tted
a discovery violation when it failed to disclose a material
change in the nedical examner’'s investigator’s deposition
testi nony because the State was fully aware that the defendant
intended to rely heavily on the investigator’s testinony and
woul d be taken by surprise given the changed testinony); but see
Scipio, 928 So. 2d at 1155-59 (Cantero, J., dissenting) (noting
that the State had not violated the witten discovery rules by
failing to disclose the oral changes to the wi tness’ deposition

testinony). Even assum ng arguendo that the State had a duty to
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tinely disclose Roundtree’s oral statenment,® the late disclosure
did not prejudice Smth's defense.

In Scipio, this Court held that the proper inquiry when
dealing with a discovery violation is “whether there is a
reasonabl e possibility that the discovery violation ‘materially
hi ndered the defendant’s trial preparation or strategy.

[Qnly if the appellate court can determ ne beyond a reasonable
doubt that the defense was not procedurally prejudiced by the
di scovery violation can the error be considered harnless.”

Sci pio, 928 So. 2d at 1150 (quoting State v. Schopp, 653 So. 2d

1016 (Fla. 1995)). In this case, despite defense counsel’s
representations to the trial court that Roundtree’s statenent
was “a snoking gun” and validated their entire defense, there is
no reasonable possibility that Roundtree’ s statenment woul d have
materially altered Smth' s trial strategy.

Smth asserts that had he known of Roundtree’s 2004
statenent denying involvenent in the Hadley nurder, he would
have called Roundtree as a witness during the guilt phase and
established his defense that the State’'s w tnesses were willing
to testify falsely in order to secure favorable treatnent or

reduced sentences while incarcerated. However, Smith has not

® The prosecutor noted at the hearing on the notion for new trial
that the State was not in possession of any witten docunments or
reports detailing Roundtree’s July, 2004 statenent to George
Slattery. (V74/7-8).
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identified a different strategy he woul d enploy, he sinply would
have used Roundtree, an inherently wunreliable wtness, to
bol ster the sane defense his jury rejected. Mor eover, the fact
that one witness was willing to |ie about his own involvenent in
order to inplicate Smth is not conpetent evidence to show that
ot her witnesses were lying at trial. Finally, the defense used
the belief that Roundtree was still in prison at the tine of
Smith’s trial, serving a life sentence for Hadley's nurder, to
i npeach State witnesses with the suggestion that they were |ying
at Smith's trial in order to help Roundtree get out of jail
(Vv40/ 2318; VA41/ 2414). On these facts, no harnful error can be

shown, and relief on this issue nust be deni ed.

| SSUE VI I |
W TNESS TESTI FYI NG | NCONSI STENTLY W TH H S DEPGSI Tl QN.
Smith next asserts that the trial court erred in failing to

conduct a Richardson!® inquiry when a state wtness testified

inconsistently with his pretrial deposition. According to
Smth, the differences between the testinony given at trial by
state witness Carlos Wil ker and the statenents nmade in his
deposition violated due process because the defense had not been

notified of the change.

10 Richardson v. State, 246 So. 2d 771 (Fla. 1971).
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State witness Carlos Wal ker testified on direct exam nation
regarding his role as a lieutenant in Smth's drug organization
and inplicating Smth in the nurders of Dom nique Johnson and
Cynthia Brown (V52/3880-3925). After Walker had fully testified
on direct exam nation, defense counsel noved for a mstrial
based upon the state calling a “wtness to the stand wthout
telling us or giving us an opportunity to tell us the man is a
perjuror [sic] saying | was a perjuror [sic].” (V52/3923).
Def ense counsel continued: “And we feel |ike, nunber one, they
shoul d have never called a perjuror [sic] and, nunber two, they
shoul d have noticed in advance of the perjury so we could at
least find out what is going on.” 1d. In response, the
prosecutor noted the follow ng: “He knows what the issues are.
He al so has the witness’s prior statenment where he gave the sane
testinmony.” (V52/3923). The court said that the defense could
i npeach the witness and denied the notion for mstrial. 1d.

It nmust be noted initially that this issue is not preserved
for review The defense counsel in this case asked for a
mstrial, but did not seek an inquiry into the circunstances or
even allege that there had been a discovery violation.
Reynol ds, 934 So. 2d at 1150 (issue on appeal nust be the sane
specific claim raised bel ow). Al t hough Smith now asserts the

trial court failed “to give the Defense the opportunity to show
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how their trial preparation was hindered by the State’'s failure
to disclose the wtness's recantation of his discovery
statenment” (I.B., p. 96), the defense nmde no such request
bel ow. Counsel did not assert that his preparation or strategy
woul d have been different and he never requested a R chardson

inquiry. See generally Suggs v. State, 644 So. 2d 64 (Fla.

1994) (noting that [pre-Schopp] “failure to conduct a Richardson
hearing in the face of a discovery violation is per se
reversible error once the violation has been brought to the

court’s attention and a Richardson hearing has been requested.”)

(enphasi s added); Copeland v. State, 566 So. 2d 856, 858 (Fla

1st DCA 1990) (no “nmagic words” required to necessitate inquiry,
only the fact that a discovery request has not been net). Thus,
the instant claim should be deenmed waived on appeal. In any
case, Smthis clearly not entitled to relief.

First, the defense was fully aware of Carlos Wlker’s
initial statements to the police inplicating Smth in the
murders of Cynthia Brown and Dom nique Johnson. | ndeed, on
redirect, Walker testified that he told hom cide detectives the
sane information he provided at trial (V53/3961-62). The record
reflects that several of Wlker’s pretrial statenents were
di scl osed, including Wlker’s taped statenent (V1/128), and

sworn statenments of 14 pages (V1/131), 26 pages (V1/131), and 22
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pages (V1/133). Smith has not identified any statement by
Wal ker that was not disclosed to the defense. Under these
facts, Smth has failed to show any discovery violation by the

St at e. See Materno v. State, 766 So. 2d 358, 359 (Fla. 3d DCA

2000) (no discovery violation where statenent was included in
the detective’'s witten report turned over to the defense).
Consequently, the trial court did not abuse its discretion in

denying Smith's notion for a mstrial. See Pender v. State, 700

So. 2d 664, 667 (Fla. 1997) (when “a trial court rules that no
di scovery violation occurred, the reviewing court nust first
determ ne whether the trial court abused its discretion”).

Smith's reliance on Scipio v. State, 928 So. 2d 1138 (Fla.

2006) is m splaced. In Scipio, this Court found a discovery
violation by the State when it failed to disclose to the defense
a material change in the nedical examner’'s investigator’s
deposition testinmony where the State was aware the defendant
intended to rely upon the investigator’'s earlier testinony and
woul d be taken by surprise at trial. The defense in Scipio was
never infornmed that the investigator had reviewed a photograph
after the deposition and determned that the object under the
victims body was a pager, not a gun. The claimof self-defense
was predicated, in part, wupon the investigator’s deposition

testinony that he observed what appeared to be a gun under the
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victims body, so the change in testinony prejudiced the
def ense.

In this case, the defense was fully aware of Carlos
Wal ker’s statenments to the police inplicating Smth in the
murders as well as his deposition wherein he denied such
know edge. There was certainly no surprise to the defense
Wal ker’s trial testinmony sinply mrrored his earlier statenents
which had been turned over to the defense. Thus, Scipio
provi des no support for reversing Smth's convictions.

Simlarly, State v. Evans, 770 So. 2d 1174 (Fla. 2000),

provides |little support for Smth s argunent on appeal. In
Evans, a witness told the police in a pretrial statement that
she did not see or hear anything relevant to the nurder. In a
pretrial deposition, the witness also testified that she did not
see the defendant shoot the victim Evans, 770 So. 2d at 1176.
At trial, however, the witness called by the State testified not
only that she heard the defendant threaten to kill the victim
but that she actually saw the defendant shoot the victim 1d.
This Court determned that “the State conmtted a discovery
violation in this case by withholding from the defense the fact
that Green had changed her original police statement to such an
extent that she transforned from a wtness who ‘didn’'t see

anyt hi ng’ into any eyew tness-indeed, apparently the only
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eyewi tness-to the shooting.” Evans, 770 So. 2d at 1182. I'n
reversing the defendant’s conviction, this Court observed that
Florida s discovery rules are designed to “prevent surprise by
ei ther the prosecution or the defense.” I[d.

In Evans, both the wtness's pretrial statement to the
police and pretrial deposition indicated that she did not see
the shooting and had no relevant information about the offense.
Thus, the defense was truly surprised by her trial testinony
directly inplicating the defendant in the nurder. Sub j udice,
the defense was clearly not surprised by Wlker’s testinony.
Wal ker testified consistent with his pretrial statenments to the
police which had been turned over to the defense. Consequently,
this Court’s concern in Evans about surprise to the defense and
trial by “anbush” are sinply not inplicated in the present case.

Even assum ng, arguendo, the defendant has shown a
di scovery violation by the failure to disclose Wilker had
retracted his deposition testinmony and readopted his earlier
sworn statements to the police, the error was harmess in this
case. In Scipio this Court noted that a harmnmless error analysis
in this context focuses on “whether there is a reasonable
possibility that the discovery violation ‘materially hindered
the defendant’s trial preparation or strategy.’” 928 So. 2d

1138, 1149-1150 (quoting Schopp, 653 So. 2d at 1020). Only “if
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the appellate court can determ ne beyond a reasonabl e doubt that
the defense was not procedurally prejudiced by the discovery
violation” the error can be considered harmess. 1d. at 1150
The defense has articulated no plausible basis to find
procedural prejudice in this case. That is, there is no
reasonabl e possibility that Wal ker’s statenment [consistent with
statenents already in defense counsel’s possession] would have
materially altered Smth' s trial strategy.

The defense was fully aware of Wil ker’s sworn statenents to
the police inplicating Smith in a large scale drug ring and at

| east two nurders. See Armstrong v. State, 862 So. 2d 705, 715

(Fla. 2003) (no reasonable probability of a different result
where “Armstrong was in fact in possession of the sane
information he would have had if he had received the actual
transcripts of Noreiga's investigation statenents.”); State V.
Muhanmad, 866 So. 2d 1195, 1202-1203 (Fla. 2003) (defendant
failed to show prejudi ce based upon witten statenments of prison
personnel which were not turned over to the defense where “there
has been no denonstration that the allegedly w thheld docunents
contai ned any information not already disclosed to Muhamrad by
ot her means”). The record reflects that defense counsel was
clearly prepared to cross-exanm ne Walker at the tine of trial

Def ense counsel extensively cross-exam ned Wal ker regarding his
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i nconsi stent deposition testinony and the plea agreenent he
reached with the state (V53/3925-3956). |Indeed, Smith fails to
identify any potential area of cross-exam nation not covered as
a result of the alleged non-disclosure.

Smth fails to assert how his trial strategy would have
changed if he had been notified of Wal ker’s intended testinony.
Mor eover, Wal ker’s testinony was cunul ative to the testinony of
numerous wtnesses that inplicated Smth in the charged
of f enses. Consequently, the record establishes beyond a
reasonable doubt that the alleged discovery violation and
failure to conduct a R chardson inquiry was harmess in this

case. See Cox v. State, 819 So. 2d 705, 713 (Fla. 2002).

| SSUE | X
PROSECUTORI AL M SCONDUCT.

Smth's final issue challenges the trial court’s denial of
his notion for a new trial based on alleged prosecutorial
m sconduct . However, his claim that the cunulative effect of
several instances of inproper coment denied him a fair trial
has not been preserved for appellate review Al t hough the
i ndividual conplaints were brought to the trial court’s
attention during the trial, Smth never clainmed below that these

incidents had to be considered cunul atively. Hs notion for a
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new trial presented only two of the six particular conplaints he
raises in this issue, and made no assertion that i ndividual
trial errors needed to be considered for any collective effect
(Vv23/ 3061-68). The purposes of the contenporaneous objection
rule would be thwarted by any consideration of this issue, since
the trial court was never urged to cunulatively assess the

errors alleged. Castor v. State, 365 So. 2d 701, 704 (Fla.

1978) .

As previously noted, the standard of review for the denial
of a notion for new trial is for an abuse of discretion. Wods
733 So. 2d at 988. A new trial is only required for
prosecutorial msconduct where “it is reasonably evident that
the remarks may have influenced the jury to reach a nore severe
verdict of guilt than it would have otherw se done.” Thonas v.
State, 748 So. 2d 970, 984 (Fla. 1999). That standard has not
been nmet on the facts of this case

A review of the particular conmments in the context of the
argunents made and in light of the evidence presented bel ow
clearly denonstrates that no new trial is warranted in this
case. Smth identifies six specific conplaints, over the course

of a trial spanning a five-nonth period,’ which he asserts

1 Jury selection commenced on Cct. 4, 2004, and voir dire was
conpleted on Cctober 15 (V26-V34). The guilt phase |asted from
Cctober 25 until Decenber 3, 2004 (V35-V72). The penalty phase
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conmbi ned to deprive himof a fair trial (I.B., pp. 94-95). One
comment was made during voir dire; one comment was made to begin
State’s opening argunent; one comrent was made during testinony
by State witness Det. Alfonso; one conplaint relates to the
State’s asking a hypothetical question of a nedical exam ner
(presented as Issue VI herein); one conplaint sinply relates to
“numer ous” unspecified objections to the State s guilt-phase
closing argunment; and the |ast coment was made during the
State’s rebuttal guilt-phase closing argunent. As wll be seen

none of these conplaints, individually or collectively, conpel a
new trial in this case.

The first allegation of msconduct is prem sed on a defense
objection to AA Chol akis’'s characterization of the charges as
stemming from “drug wars” during voir dire (V32/929-930). The
record reflects that, on the sixth day of jury selection, five
i ndi vidual panels that had been <culled from hundreds of
prospective jurors were conbined into one |arge prospective
panel of 70 people (V31/826, V32/840). Up to that day, all
questioning had been conducted by the court, posing only
prelimnary questions designed to identify prospective jurors

that could be excused due to information based on their

began on February 7, 2005, wth the jury s reconmendation
returned on February 10 (V73-V78). Sentence was inposed March
17, 2005 (V79).
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guestionnaires, their opinions about the death penalty, their
famliarity with the facts of the case or attorneys or w tnesses
i nvol ved, and any other reason denonstrating an inability to
serve on what was recognized to be a lengthy trial. The State
had its first opportunity to address the prospective panel on
Oct ober 13, 2004 (Vv32/841-47). ASA Novick initially questioned
the panel about their opinions on the death penalty (V32/847-
921). Following a lunch recess, questioning resuned by ASA
Chokalis, exploring pretrial publicity and any know edge of the
case (V32/922). The attorneys had been warned to avoid
characterizing the John Doe organization as a “gang,” since an
entire prelimnary panel, panel #4, had been stricken when a
prospective juror indicated his understanding that John Doe was
a “gang” (V29/564-571).

Chokalis was attenpting to describe the allegations in the
Indictment in an effort to determne whether the jurors were
famliar with the crines charged. He initially stated that, in
1998, a drug war devel oped between nenbers of the John Doe group
— to which the defense objected as outside the allegations of
the indictnent. The prosecutor asked for a sidebar discussion
and agreed to avoid use of the term “drug wars” (V32/929-931).
Returning to the panel, Chokalis rephrases and states that, in

1998, there were several shootings and hom cides that occurred
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bet ween John Doe and anot her group, sort of |led by Anthony Fai
(Vv32/931- 32). The defense objection was again sustained, and

the prosecutor asked the court to review the Indictnent, which

the court declined to do (V32/932-33).12 The prosecutor
attenpted to rephrase the question, asking the panel if the
nanes or facts sounded famliar (V32/933-36). When he again

mentioned shootings and homcides between two groups, the
def ense objected and noved for a mstrial (V32/936-37). The
defense proposed that counsel should only be asking about
speci fic individual incidents and the court instructed Chokalis
to avoid any reference to rival gangs or there being two groups,
as this language was not in the Indictnment (V32/937). The
notion for mstrial was denied, no further relief was requested,
and no further objection to Chokalis’'s questioning was |odged.?3
Smith asserts that this incident was inproper because the
State was creating an inpression that the case was the result of
drug wars, a “highly inflammatory and prejudicial description”
which “was not supported by the evidence” (I.B., p. 96).

However, it is clear on this record that the prosecutor was

12 The Indictnent did allege two conspiratorial acts based on the
murders of “rival drug dealer[s]” and another act based on a
murder “over a dispute concerning profits from drug sales”
(Vv1/73).

13 There was additional discussion on the issue the follow ng
nmorni ng, when the defense renewed its notion to strike the
panel, but the court’s ruling remained the sane (V33/1007-09).
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sinply attenpting to describe the offenses charged in a nmanner
that would assist the prospective jurors in recognizing whether
they were famliar with the case being tried. A juror is nore
likely to recall nedia accounts of the charged offenses if the
facts are described in a manner simlar to those accounts than
to renenber a particular victims nanme as an unrel ated incident.
Most inportantly, the evidence thereafter presented at trial
clearly established that several of the crinmes alleged were in
fact the result of the drug wars in which John Doe engaged in
the late 1990s. The trial court’s sentencing order expressly
notes that several w tnesses described the relationship between
Smth and Anthony Fail as a “war,” and that Angel WIson was an
innocent victim of that war (V23/3104). In light of the
ext ensi ve evi dence present ed at trial confirm ng t he
prosecutor’s description of these crinmes, no prejudice could

have resulted fromthe comments in voir dire.

Simlarly, no prejudice can be attributed to the
prosecutor’s opening remarks that “If you” conpete with ne,
steal fromnme, or snitch on nme “you will be killed” (V35/1488).

These comments were again proven to be well-founded based on the

evi dence presented. In fact, the prosecutor offered simlar
sentinents during cl osi ng ar gunent, Wi t hout obj ection
(Vv69/5879) . While the defense objection to the comments in
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opening was sustained, Smith never requested a mstrial, a
curative instruction, or a new trial based on this coment; it

is therefore barred from consideration (V35/1488-89; V23/3061-
68). In addition, the isolated comment would not be prejudicia

because evidentiary support was thereafter provided.

The prosecutor’s reference to a newspaper belonging to
Smth as a “souvenir” is simlarly innocuous. The comment was
made during the direct questioning of Sgt. Alfonso. Alfonso was
discussing the itenms recovered when a search warrant was
executed at the honme of Smith's sister, Todra, and her husband,
WIlliam Austin (V59/4471-72, 4493). Austin was a John Doe
menber and had been heard in intercepted phone conversations
arranging to deliver marijuana to other nenbers (V59/4475-76;
V64/5116-18; V65/5216-17). Anmong the evidence confiscated were
several five gallon buckets filled wth marijuana, a |oaded
sem autonmatic pistol, envel opes and Zi pl oc baggi es for packagi ng
marijuana for street sales, and other drug sale paraphernalia
(V59/ 4479-82) . In the kitchen, there was another scale for
wei ghing the marijuana, Ziploc baggies, amunition, and nore
mar i j uana and paraphernalia (V59/4489-90).

Also found in the kitchen was a newspaper article about the
Cynthia Brown nurder (V59/4490). The search was conducted on

Novenber 2, 1998, but the article was not current, it was dated
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back to the time Brown was killed, in July, 1997 (V59/4491,
4493). Wthout objection, Alfonso noted it appeared soneone had
saved the article from an ol der paper (V59/4491). The State
noved to admt the article into evidence, and the defense
obj ected, based on hearsay; the court found it was not offered
for the truth of the matter asserted, but because the newspaper
had no “prem se of accuracy,” sustained the objection because
the probative value was outweighed by its prejudicial effect
(V59/4491-93). Al fonso was then asked and reiterated that it
was an ol der article, to which ASA Novick stated, “Souvenir in
the kitchen, right?” (V59/4493). The defense objected and noved
for a mstrial due to the prosecutor’s use of the word
“souvenir” (V59/4493). The court sustained the objection, but
denied the notion for mstrial; the court agreed to give a
curative instruction and thereafter advised the jury “to
disregard the word souvenir” (V59/4495). This claim was not
included in the notion for new trial argued bel ow (V23/3061-68).
The prosecutor’s reference to the article as a souvenir
could not have been prejudicial, particularly in light of the
previ ous testinony which was not objected to indicating that the
article was old and appeared to have been saved (V59/4491). Any
mnimal prejudice that could have occurred would be rendered

harm ess by the i mediate curative instruction
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The State’s hypothetical question of Dr. Lew is fully
explored in Issue VI, and did not warrant a mstrial or
i nproperly contribute to the verdict. The State’s theory of how
and why Cynthia Brown was killed was well known to the jury, and
the fact that the physical evidence was consistent with this
theory is neither surprising nor wunfairly prejudicial. The
defense consistently mai nt ai ned that Brown’ s death was
accidental and entirely unrelated to Smth' s efforts to avoid a
trial on his charge of killing Dom ni que Johnson.

Finally, no prejudicial error can be ascribed to the
prosecutor’s closing argunent. As to the conclusory conpl aint
that “nunerous” objections were sustained, the record reflects
that the prosecutor’s initial <closing argunment conprises 95
pages of transcript (V69/5788-5883). Eight of the 21 objections
posed were sustained. The defense closing is transcribed in 46
pages, with six of eleven objections sustained (V69/5883-5929).

There were seven objections sustained in the State's rebuttal

argunent of 29 pages (V69/5929-5958). The mjority of
obj ections sustained throughout all argunents were based on
arguing facts not supported by the evidence. As to many, the
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corment was clarified and substantially repeated w thout further
obj ection.*

The only particular comments which Smth discusses in this
conplaint relate to suggestions that, if |aw enforcenent wanted
to frane Smith for Brown’s nurder, they could have built a nore
persuasive case. These conmments, however, were clearly invited
by the defense argunent that Dr. Lew and forensic toxicol ogist
Dr. Hearn has ignored evidence of a drug overdose and bowed to
pressure from |law enforcenent to conclude that Brown had been
mur dered (V69/5906-09, 5916-17).

The final allegation of msconduct concerns the statenent
in the prosecutor’s rebuttal closing that “nobody knows better,
who Kkilled Leon Hadley, than M. Smth” (V69/5954). Wi | e
Smth's objection was sustained, this coment does not appear,
in the context in which it was offered, to reasonably be
interpreted as a coment on silence. The prosecutor was
addressing attorney Handfield s |ack of concern for the defense
in the Dom nique Johnson case, and noted that it was Snmith's

concern that mattered. bserving that Smth was aware that

4 In addition, several of the objections sustained as not

supported by the evidence were in fact established by the
t esti nony. For exanple, the prosecutor stated that Carlos
Wal ker had heard Smith direct Chazre Davis to kill Cynthia Brown
by suffocation or strangulation, |eaving no bullets or evidence
at the scene; three of the sustained objections arose fromthis
coment (V69/5735), but Walker did testify to this (V52/3911).
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Roundtree had been convicted even though Roundtree was innocent,
her comment about Smith knowi ng who actually killed Hadley was a
reference to the fact he was aware of Roundtree’s innocence, and
was not a comment on his silence about his own guilt.

Even if the comment is interpreted as an inproper coment
on silence, it was not prejudicial on these facts. The conment
was isolated and Smth's presunption of innocence had been fully
explained. Since Smth did not testify, his jury was instructed
again that his silence could not be considered (V70/6034).

Dessaure v. State, 891 So. 2d 455, 464-466 (Fla. 2004) (mstrial

not required for isolated comment that “only two people knew

what happened” in the victinis apartnment); Heath v. State, 648

So. 2d 660, 663 (Fla. 1994) (simlar coment held harmn ess).
No new trial was conpelled on these facts. As this Court
has repeatedly recognized, attorneys are permtted wi de |atitude

in their closing argunents. See Thomas v. State, 748 So. 2d

970, 984 (Fla. 1999); Breedlove v. State, 413 So. 2d 1, 8

(Fla.), cert. denied, 459 U S 882 (1982). A prosecutor is

clearly entitled to offer the jury his view of the evidence

presented. Shellito v. State, 701 So. 2d 837, 841 (Fla. 1997)

cert. denied, 523 U. S 1084 (1998).

This Court has routinely denied relief on comments nore

egregi ous than those challenged in this case. Conpare Knight v.

95



State, 746 So. 2d 423, 433 (Fla. 1998); Chandler v. State, 702

So. 2d 186, 201 (Fla. 1997), cert. denied, 523 U. S. 1083 (1998);

Crunp v. State, 622 So. 2d 963, 971 (Fla. 1993).

None of the particular instances of alleged m sconduct in
this case were egregious; they did not denigrate the defense,
al lude to inadm ssible evidence or collateral crines, or inject
i nfl ammatory consi derations. On this record, any inpropriety

was harm ess, and did not require a newtrial.

STATEMENT REGARDI NG PROPORTI ONALI TY
Al t hough Smth presents no | egal claim of a
di sproportionate sentence, the following is offered to assist

the Court in its mandated proportionality review. See R nmer v.

State, 825 So. 2d 304, 331 (Fla. 2002). The trial court’s
sentencing order outlines the findings to support the death
sentences. As to the nmurder of Cynthia Brown, the court found
three aggravating factors: prior violent felony convictions,
based on the contenporaneous convictions; nurder comritted to
di srupt or hinder |aw enforcenment; and CCP (V23/3081-91). Each
factor was allotted great weight. The court found that the
pecuni ary gain aggravator applied, but did not consider or weigh
that factor in order to avoid any inproper doubling (V23/3083-

85). The court also considered the HAC factor, but rejected it
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as too speculative, despite noting the nedical examner’s
undi sputed testinony that Brown would have been aware of her
i npendi ng death, and woul d have suffered pain and terror for the
several mnutes it would take to die (V23/3087-89).

In mtigation, the court gave little weight +to the
statutory mtigating circunstances of (1) no significant
crimnal history; (2) extrene disturbance, despite noting that
there was no evidence to support it and that, in fact, testinony
from Smth's nother refuted it; and (3) age, noting that Smth
was in his md-20s at the tinme of these events (V23/3092-95).
The court specifically rejected the mnor participant and under
substantial dom nation of another factors, finding the evidence
affirmatively refuted this mtigation (V23/3093-95). The court
addressed the proposed nonstatutory mtigators as follows:
Smith was only a mnor participant (rejected); Smth was born
and raised in a crinme-infested neighborhood (little weight);
Smth was raised in a gang controlled conmunity (little weight);
Smith was a good famly nman (some weight); Smith s good behavi or
in his federal trial and in this trial (little weight); Smth
was exposed to chronic and systematic violence in his childhood
and adol escence (little weight); Smth graduated from high

school (little weight) (V23/3096-3100).

97



As to the nurder of Angel WIson, the court gave great
weight to three aggravating factors: prior violent felony
convi ctions, based on the contenporaneous convictions; pecuniary
gain; and CCP (V23/3100-07). The court nade the sane findings
in mtigation that had been made with regard to Cynthia Brown’s
mur der (V23/3108-15).

The court also addressed the issue of proportionality.
Conmparing the case to other reported cases and sentences, the
court found that, “Wth four first degree nurder convictions and
two mansl aughter convictions, with multiple victinms dying in a
hail of bullets, and wth eyew tnesses executed to circunvent
judicial prosecution, this cases [sic] presents facts at |east
as disturbing, if not nore so, than any this Court has ever
consi dered” (V23/3116). The court considered proportionality
between the co-defendants, finding that, as to each nurder,
Smth was at |east as culpable, if not nore so, than the actual
killers (V23/3116-17). The court concluded that the mtigation
“pales in conparison to the enormty of the circunstances in
this case,” and that the aggravating factors “clearly and
convi nci ngly” outweighed the mtigation (V23/3117).

The outrageous facts of this case nmake finding a factually

conparabl e case difficult. In Johnson v. State, 696 So. 2d 317

(Fla. 1997), this Court affirnmed a death sentence for Ronnie
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Johnson, who orchestrated and participated in the nurder of
victim targeted for his anti-drug efforts in the community.
Johnson was hired to commt the nurder, recruited acconplices,
and secured sem autonmatic weapons, opening fire on the victim

and several others around a nei ghborhood store. See al so Koon

v. State, 513 So. 2d 1253 (Fla. 1987) (upholding death sentence

in wwtness elimnation nurder); Lara v. State, 464 So. 2d 1173

(Fla. 1985) (sane). The instant facts are nore egregious than
any of these cases and clearly warrant the death sentences

i nposed.
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CONCLUSI ON

WHEREFORE, the State respectfully requests that this
Honorabl e Court affirm the convictions and sentences inposed on
Corey Smith by the trial court bel ow
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