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STATEMENT OF THE CASE AND FACTS

A. Trial Stage

On Decenber 13, 1995, the Gand Jury of Hillsborough County
indicted Gen Edward Rogers and charged him with first degree
mur der, robbery with a weapon, and grand theft of a notor
vehicle. (DAR V1:32-34).' After his original counsel withdrew,
the trial court appointed Nick Sinardi to represent Rogers.
(DAR V1:55-57; 61). The court subsequently appointed Robert
Fraser as penalty phase counsel. (DAR V1:84). The case
proceeded to a jury trial presided over by the Honorable Judge
Di ana Al |l en.

The facts of the case are recited in this Court’s opinion
on the direct appeal of Rogers’ convictions and sentences,

Rogers v. State, 783 So. 2d 980, 985-87 (Fla. 2001) (footnote

omtted):

Rogers was convicted of first-degree nurder,
arned robbery, and grand theft of a notor vehicle and
sentenced to death for the brutal stabbing of Tina
Marie Cribbs in a Tanpa notel room Cri bbs was | ast
seen alive leaving the Showtown Bar in Tanpa wth
Rogers on Sunday, Novenmber 5, 1995. A Dbart ender
testified that Rogers arrived at the bar around 11
a.m Cribbs and three fermale friends arrived a few
hours | ater. Rogers purchased the wonen a round of
drinks and introduced hinself to several bar patrons

! Ctations to the direct appeal record will be referred to by
“DAR,” followed by the appropriate volune and page nunber.
Citations to the postconviction record on appeal wll be

referred to by “PCR,” followed by the appropriate volune and
page nunber.



as “Randy.” Rogers informed Cribbs and her friends
that he had no interest in married wonmen or wonen with
boyfri ends. Rogers asked Cribbs, the only single wonman
of the group, for “a ride” and she agreed. Upon
|l eaving the bar with Rogers, Cribbs told one of her
friends that she would be back in fifteen or twenty
m nutes to neet her nother.

Wen Cribbs’ nother, Mary Dicke, arrived twenty
mnutes later to neet her daughter as they had
pl anned, Cribbs had not yet returned. D cke waited
for her daughter at the bar for nearly an hour and a
hal f. Then D cke began paging Cribbs, but received no
response despite thirty pages. According to Dicke, it
was unusual for her daughter not to return her calls.
The next norning, Cribbs did not show up for work.

A notel clerk testified that Rogers had arrived
at the notel by cab on Saturday, Novenber 4, 1995.
Rogers told the notel clerk that he was a truck driver
whose truck had broken down. At that tinme, Rogers
paid for a two-night stay. A desk clerk testified
that Rogers returned to the notel office on Sunday
eveni ng, Novenmber 5, 1995. Shortly before Rogers
entered the notel office, the clerk had observed
Rogers wth tw suitcases near his notel room
According to the clerk, it appeared as if Rogers was

packing a white Ford Festiva autonobile. Rogers then
entered the notel office, paid for an additional
night's stay at the notel, inforned the clerk that he

did not want anyone going into his room and requested
a “Do Not D sturb” sign. Wwen the clerk inforned
Rogers that the notel did not have such signs, Rogers
requested that the clerk | eave a note for the cleaning
crew not to enter and clean his room The next
norni ng, at approximately 9 a.m, the clerk saw Rogers
| eaving the notel alone in the sanme white autonobile.
The evidence at trial established that the white
vehi cl e bel onged to Cri bbs.

On Tuesday, Novenber 7, 1995, a cleaning person
at the notel went into the room that Rogers had
rented. The cleaning person noticed a handwitten “Do
Not Disturb” sign hanging on the doorknob. She
testified that she had observed the same sign hangi ng
on the door on Monday norning and thus did not enter
the room to clean it. Upon entering the room on
Tuesday, the cleaning person found Cribbs' body in the
bat hr oom Cribbs was found lying on her back in the



bat ht ub. She was clothed, wearing a danp T-shirt,

under wear , and socks. On the Dbathroom floor
authorities found a danp pile of clothes and
bl oodst ai ned towels. A pager and black wistwatch

were lying at Cribbs’ feet in the bathtub. Al t hough
Cribbs’” mother testified that her daughter habitually
wore a sapphire and dianond square ring and a gold
heart -shaped watch, no such jewelry was recovered from
Cri bbs’ body.

The State’s forensic pathologist estimted that
Cri bbs could have been dead for one to three days
before she was found. He testified that Cribbs died
as a result of two stabs wounds, one to the chest and
one to the buttocks. In addition to these injuries,
Cribbs had several Dbruises and abrasions, and a
shall ow wound to her left arm which the pathol ogi st
beli eved was a defensive wound. The evi dence showed
that Cri bbs had been wearing her clothing when she was
st abbed.

A senior forensic serologist with the Florida
Departnment of Law Enforcenment (“FDLE') also testified
for the State. He found no evidence of senen in
Cri bbs’ body. An FBI agent who was an expert in the
field of forensic serology also testified that the
blue jean shorts and T-shirts found in the notel
bat hroom tested positive for blood. In addition, a
bi ol ogi cal forensic exam ner for the DNA unit of the
FBI testified that neither Cribbs nor Rogers could be
excluded as a contributor to the blood stains on the
j ean shorts. He also stated that Rogers was a
potential contributor to the DNA sanples found on a T-
shirt recovered fromOCribbs’ vehicle

The State established through the testinony of
mai nt enance workers that Cribbs’ wallet was found
early in the afternoon of Mnday, Novenber 6, 1995, at
a rest ar ea on Interstate-10 (“1-10") near
Tal | ahassee, Fl ori da. A crinme lab analysis reveal ed
that two latent fingerprints belonging to Rogers were
inside the wallet. Fingerprints lifted fromthe note
room al so matched Rogers’ fingerprints.

Rogers was eventually apprehended in Kentucky on
Novenber 13, 1995, a week after Cribbs was nurdered.
After being infornmed that Rogers was in the area,
Detective Robert Stephens saw Rogers driving a white
Ford Festiva and requested back-up. A high speed
chase ensued, and during this pursuit, Rogers threw



beer cans at the pursuing officers as he tried to

elude them Authorities set up a roadblock and
successfully forced Rogers off the roadway.
A subsequent i nventory  of Cri bbs’ vehicl e

revealed a substantial anmount of food, a cooler, a
duffel bag, a conforter, two pillows, M ssissippi and
Florida license plates, a key to the notel room where
Cri bbs” body was found, and a bl oodstained T-shirt. A
small snmear on the inside driver’'s door tested
positive for blood. Police also found a pair of blue
j eans, which contai ned bl ood.

During an interview with Kentucky Police, Rogers
clainmed that “a girl,” whom he could not describe,
| oaned him the vehicle. Rogers stated that he net the
“girl” in a bar and brought her to his notel room
After dropping the “girl” off at the notel, Rogers
left to get sonme beer and cigarettes. According to
Rogers, the “girl” was alive when he left and Rogers
clained that he never returned, or intended to return,
to the notel. This statenent contradicted the
testinmony of the notel desk clerk, who testified that
he saw Rogers leaving the notel on Mnday norning.
When the investigating officer stated that he just
wanted Rogers to tell the truth, Rogers replied, *“I
can't tell you the truth.”

In his defense, Rogers attenpted to establish
that soneone else was the perpetrator of Cribbs’
mur der . First, the defense introduced the testinony
of Tanpa police officers who stated that the
surrounding area of the notel was a high crinme area
and that many of the residents of that notel and the
notel |ocated across the street had crimnal records.
The defense established that the Tanpa Police did not
investigate any of these individuals as potential
suspects in the nurder. According to the defense,
this supported the defense’s theory that the Tanpa
police “rushed to judgnent” in this case.

Second, the defense called another highway
mai nt enance worker who testified that Cribbs wallet
was not recovered on Monday afternoon, but that it was
found around 10:30 a.m According to the defense, the
time the wallet was found was crucial because if
Rogers had left the Tanpa area at 9 a.m, as the notel
desk clerk testified, he could not have disposed of
the wallet at the highway rest stop near Tall ahassee
any earlier than 1 p.m



Finally, the defense also called several expert

W tnesses, including Dr. John Feegel, a forensic
pat hol ogi st consul ting medi cal exam ner and
practicing attorney. Doctor Feegel estinmated that

Cribbs died approximately twenty-nine or thirty hours

before she was found. Contrary to the State expert’'s

estimate, Dr. Feegel opined that it was unlikely that

Cri bbs had been dead for forty-eight hours before her

body was di scover ed.

After the jury convicted Rogers of the three charged
offenses as alleged in the indictnent, the trial judge foll owed
the jury’ s unaninmous recomrendation for the death penalty, and
sentenced Rogers to death. (DAR V3:411). The court found two
aggravating factors: (1) the nurder was committed while the
Def endant was engaged in the comm ssion of a robbery and was
commtted for pecuniary gain; and (2) the capital felony was
especi ally heinous, atrocious, or cruel. (DAR V3:488-91). In
mtigation, t he court f ound t he statutory mtigating
circunstance that the capacity of the Defendant to appreciate
the crimnality of his conduct or to conform his conduct to the
requi rements of the |law was substantially inpaired. The court
al so found the following nonstatutory mitigating circunstances:
(1) Rogers had a chil dhood deprived of |ove, affection or nora
gui dance and |acked a noral upbringing of good famly val ues;
(2) Rogers’ father was an alcoholic who physically abused

Rogers’ nother in the presence of Rogers and his siblings; (3)

Rogers was introduced to controlled substances at a young age



and encouraged by his older brother to participate in
burglaries; (4) Rogers has been lawfully and gainfully enployed
at various tines in his adult Ilife; (5) Rogers was solely
responsi ble for the care of his two children at one tinme in his
adult life; and (6) Rogers had been drinking alcohol for a few
hours on the day he cane into contact with the victim (DAR
V3: 491- 93).

On direct appeal to this Court, Rogers raised ten issues in
his 100-page brief:

(1) THE TRIAL COURT ERRED BY FAILING TO GRANT A
JUDGVENT  OF ACQUI TTAL AS TO FIRST-DEGREE MJRDER
BECAUSE THE STATE FAILED TO PRESENT  SUFFI Cl ENT
EVIDENCE (1) THAT ROGERS | NTENDED TO ROB TI NA CRI BBS
AT THE TIME OF HER MJRDER, OR (2) THAT HE PREMEDI TATED
THE MJURDER.

(2) THE TRIAL JUDGE ERRED BY DENYING THE DEFENSE
MOTI ON TO DI SQUALIFY THE HI LLSBOROUGH COUNTY STATE
ATTORNEY'S OFFICE AFTER THE  PROSECUTORS  SEI ZED
ATTORNEY/ CLI ENT PRI VI LEGED DOCUMENTS FROM ROGERS

CELL, A MONTH PRI OR TO TRI AL.

(3) THE TRI AL COURT ERRED BY DENYI NG DEFENSE COUNSEL’ S
MOTI ONS TO HAVE A PET SCAN PERFORMED ON ROGERS BEFCRE
THE COMVENCEMENT OF TRI AL.

(4) THE TRIAL COURT ERRED BY ALOW NG W TNESSES FROM
CALI FORNI A TO TESTI FY, DURI NG THE PENALTY PHASE, ABOUT
THE DETAILS OF A M SDEMEANOR OF WHI CH ROGERS WAS
CONVI CTED, BECAUSE IT WAS NOT A PRI OR VI OLENT FELONY
AND THUS DI D NOI' SUPPORT THE “PRIOR VI OLENT FELONY”
AGGRAVATOR.

(5) THE PROSECUTOR MADE OUTRAGEQUS AND | MPROPER
ARGUMENTS N PENALTY PHASE CLOSING IN ADDITION TO
OTHER PROSECUTORI AL M SCONDUCT.



(6) THE TRI AL COURT ERRED BY DENYI NG A DEFENSE MOTI ON
FOR A NEW TRI AL BECAUSE OF NEWY DI SCOVERED EVI DENCE,
WHEN A NEW DEFENSE W TNESS CAME FORWARD AFTER TRI AL.

(7) THE TRIAL COURT ERRED BY I NSTRUCTI NG THE JURY ON,
AND FI NDI NG THE TWO STATUTORY AGGRAVATORS: THAT (1)
THE HOM CIDE WAS COW TTED DURING A ROBBERY OR FOR
PECUNI ARY GAIN, AND (2) THE HOM CIDE WAS HEI NOUS,
ATROCI QUS OR CRUEL.

(8) THE TRIAL COURT ERRED BY (1) FAILING TO FIND THE
“MENTAL AND EMOTIONAL DI STRESS” M TIGATOR, AND (2)
FAILING TO GVE BOIH MENTAL M TIGATORS GREAT OR
SI GNI FI CANT WEI GHT.

(9) THE TRIAL COURT ERRED BY FAILING TO CONSI DER AND
APPROPRI ATELY WEIGH ALL M TIGATORS SHOMW BY THE
EVI DENCE, | N ACCORDANCE W TH CAWMPBELL.

(10) THE TRIAL COURT ERRED I N SENTENCI NG ROGERS TO
DEATH BECAUSE THE DEATH SENTENCE WAS NOT
PROPCORTI ONALLY WARRANTED.

Initial Brief of Appellant, Rogers v. State (Case No. 91, 384).

After hearing argunent in the case, this Court affirmed Rogers’

convi ctions and sentence of death. Rogers v. State, 783 So. 2d

980 (Fla. 2001).
B. Post convi ction Proceedi ngs

On Septenber 28, 2001, Appellant filed a Mdtion to Vacate
Judgnent of Conviction and Sentence wth Special Request for
Leave to Amend. (PCR Supp. V1:26-53). Appellant filed numerous
anmendnents to his postconviction notion, and after the Honorable
Rex Barbas presided over a case nanagenment conference, the court
entered an order denying, in part, Appel lant’s anended

postconviction notion. The court granted an evidentiary hearing



on Claims I (A, 1(B), I1(C, I(E) in part, V(A and VIII. (PCR
V5: 883- 97) .

On June 4, 2004, Appellant filed a notion to reconsider the
trial court’s denial of an evidentiary hearing on Caimll of
his anended postconviction notion, or in the alternative, to
proffer evidence regarding the claim? (PCR Supp. V1:70-193).
The trial court conducted an evidentiary hearing on June 18,
2004, and on August 3, 2004. At the outset of the hearing, the
judge heard argunment on Appellant’s notion to reconsider claim
Il and a proffer of evidence from defense expert Dr. Acton.
After collateral counsel argued for reconsideration of the
denial of an evidentiary hearing on his newy discovered
evidence claim counsel proffered the testinony of Dr. Ronald
Acton, a defense expert who had testified at Appellant’s 1997
trial. (PCR V3:558-86).

Dr. Acton testified that he recalled the testinony of the
State’s expert from the FBlI |aboratory, D. Baechtel. At the
time of Appellant’s trial, Dr. Acton was aware that Dr. Baechte
had not performed any DNA testing on a pair of Appellant’s blue

shorts, but had nerely reviewed the FBI technician’s report and

2 In daim Il of his notion, Appellant alleged that newy
di scovered evidence surrounding the FBI |aboratory created a
substantial |ikelihood that he would have been acquitted of the

murder had the jury been aware of the alleged problems with the
| aboratory.



signed it. (PCR V3:560). Dr. Acton testified that he did not
have any problems with the nethodology utilized by the FBI in
performng the DNA testing because the nethodology was
standardi zed. (PCR V3:560-61). Dr. Acton testified that at the
time of Appellant’s trial, it was his belief that the FBI
| aboratory had not achieved accreditation, and he had never seen
any evidence of their accreditation. (PCR V3:566). In regards
to the DNA testing done on Appellant’s shorts, D. Acton
testified that the DNA testing was a test of exclusion; neither
the wvictim nor Appellant could be excluded as possible
contributors to the blood stain on the shorts. (PCR V3:572-74).
At Appellant’s trial, Dr. Acton generally agreed wth Dr.
Baechtel, with the exception of Dr. Baechtel’s opinion that one
could quantify whether a contributor to a mxed stain was a
maj or or mnor contributor based on the intensities of the
alleles. (PCR V3:571-72).

At t he post convi cti on heari ng proffer, Dr. Act on
acknow edged that even after reviewing the reports on the
inproprieties at the FBI | aboratory provided to him by
coll ateral counsel, he did not know if his trial testinony would
be any different. (PCR V3:575). Dr. Acton did not have any
specific information that the DNA testing perfornmed by the FBI

in Appellant’s case was suspect in any manner. Upon further



guestioning by the court and counsel, Dr. Acton admtted that,
because he did not possess any specific information regarding
inproprieties at the FBI |aboratory at the tinme of the testing
in Appellant’s case, he was unable to testify whether his tria

opi nions or testinony would be different. (PCR V3:575-83).

In its original order denying an evidentiary hearing on
claimIl, the trial court found that the report on the FBI |ab
was newy discovered evidence, but ruled that the newy
di scovered evidence woul d not have had any effect on the outcone
of Appellant’s trial. (PCR V5:890-92). Specifically, the court
found that the report did not attack the credibility of the FB
anal yst involved in Appellant’s trial, Dr. Baechtel; there was
sufficient other evidence proving Appellant’s qguilt; and Dr.
Baechtel’s report nerely stated that Appellant could not be
conclusively ruled out as the perpetrator. (PCR V5:890-92).
After hearing collateral counsel’s argument on his notion to
reconsider and hearing the proffered testinony from Dr. Acton,
the court again denied Appellant an evidentiary hearing on his
new y di scovered evidence claim (PCR Supp. V1:60-62).

After the court heard the proffered testinony from Dr.
Acton, collateral counsel called wtnesses in support of his

ot her postconviction clains. Robert Fraser, a very experienced

10



defense trial attorney,® testified that he represented Appell ant
in his 1997 trial and was responsible for the penalty phase
portion of the trial. M. Fraser testified that he did not find
that the prosecutor attenpted to denigrate the defense during
her closing argunent, but nerely attacked the facts that the
defense presented. (PCR V4:610-11). M. Fraser testified that
the prosecutor had the right in closing argunent to argue that
the testinony regarding Appellant’s brain damage did not have
any relationship to his violent and aggressive behavior.* M.
Fraser testified that at the time of Appellant’s penalty phase
proceeding, this Court had not issued its opinion in Ruiz v.
State, 743 So. 2d 1 (Fla. 1999), condemming the prosecutor’s
“Operation Desert Stornmf closing argunent. Defense tria
counsel testified that had this opinion been issued at the tineg,
he would have |odged an objection and noved for mstrial when
the prosecutor nade a simlar argunent in Appellant’s case.

(PCR V4: 613) .

3 At the tinme of the postconviction hearing, M. Fraser had been
a crimnal defense attorney for over twenty-eight years and had
been involved in approximately 15 death penalty cases, including
10 as the penalty phase attorney. (PCR V4:609-10).

“ Contrary to collateral counsel’s legal conclusion in his
statenent of facts that the prosecutor’s argunent denigrated the
defense (Initial Brief at 9), defense trial counsel noted that
t he prosecutor had every right to make such an argunent based on
the testinony introduced. (PCR V4:612).

11



Nick Sinardi represented Appellant during the guilt phase
of his trial. M. Sinardi utilized an investigative team from
Brown | nvestigative Services to assist himin his investigation
of Appellant’s case. (PCR V4:617). M. Sinardi was aware that
there were two reports, one from his investigator and one from
t he Tanpa Police Departnment, which referred to a w tness, Robert
Thonpson, having seen a white femal e wal king away from the notel
in the conmpany of an older white gentlenman, approxinmately 60
years of age.® (PCR V1:120; V4:622). M. Sinardi testified that
it was assuned in the reports that the female was the victimin
the instant case. Furthernore, the report from his investigator
indicated that M. Thonpson saw Appellant and the victim
together later that evening. (PCR V4:622-23). After review ng
the reports and having a |l engthy conversation with M. Thonpson,
M. Sinardi decided not to call himas a witness. (PCR V4:625-

629; 652-53).

® M. Sinardi also briefly testified to the existence of another
W t ness, Thomas Anbrose, who apparently canme into contact wth
Appel lant at the Mdtel 8. Anbrose described seeing either a
Mexi can or Hispanic nmale in the notel room with Appellant and
the victim (PCR V4:624). This witness did not cone forward
until the conclusion of Appellant’s trial. (DAR V24:9-14; PCR
V4: 645-46; 653-55). Sinardi proffered Anbrose’s testinony at a
hearing on his notion for a new trial, but the trial judge
denied the notion after hearing Anbrose’s testinmony and finding
that he lacked credibility. (PCR V4:655-56, 687; DAR V24: 36-
127, V25:238-43).

12



M. Sinardi testified at length regarding his extensive
investigation into attenpting to |ink another suspect, Jonathan
Lundin,® to the nmurder of Tina Mrie Cribbs. M. Sinardi
searched the hotel registrations for the Mtel 8 and Tropicana
Mot el and showed photographs of Lundin to Robert Thompson® and
Thomas Anbrose and other witnesses in an attenpt to place Lundin
at the scene.® (PCR V4:646-47). The best evidence the defense
had regarding Lundin was a statenent from another inmate who was
housed with Appellant and Lundin at the Hillsborough County
Jail. According to a statenent by Mtchell Monteverdi, at one
point when Appellant left, Lundin told Monteverdi that “the
bitch had to answer to ne.” (PCR V4:630-31). M. Sinardi

deposed Monteverdi and soon thereafter, the State Attorney’'s

® Jonathan Lundin was incarcerated at the Hillsborough County

Jail awaiting charges on a first degree nurder case that
occurred a year after Tina Cribbs’ nurder. Like the victimin
the instant case, the victimin Lundin's case was stabbed. (PCR
V4: 635- 37). Sinardi researched the possibility of introducing
reverse Wllianms rule evidence, but did not find that there were
enough simlarities betwen the two nurders. Despite
Appel  ant’ s argunent that counsel was ineffective for failing to
present the simlarities of these nmurders to the jury, Initial
Brief of Appellant at 47, trial counsel testified that there
sinply were not any simlarities between the nurders other than
the fact that both victins were wonen and both had been stabbed.
" Athough the nurder occurred at the Mtel 8, the Tropicana
Mot el was right next door.

8 Thonpson stated that Lundin was not the older white nan he
W t nessed acconpanying the victim (PCR V4:651-52).

® Sinardi was recalled and shown a report from his investigator
that indicated that a notel clerk recognized the photograph of
Lundin, but she could not renmenber when or where she had seen
him (PCR V4:769-70).

13



Ofice investigated Mnteverdi and spoke to him privately
regarding an alleged conspiracy at the jail to have Jonathan
Lundin take the wap for the Tina Mrie Cribbs nurder. (PCR
V4:638-42; V5:823-37). Appellant’s trial counsel never called
Monteverdi as a w tness because he concluded that Monteverdi was
not credible and he was concerned that the State would be able
to establish through numerous inmates that Appellant was trying
to pin the nmurder on Lundin while they were housed in the county
jail. (PCR V4:642-45; 654; 657-60).

Col l ateral counsel questioned M. Sinardi regarding his
know edge of reports detailing problems wth the FBlI's
| aboratory. At the tinme of Appellant’s trial, Sinardi was aware
of an investigation into the FBI lab which was not related to
their DNA/serology section. (PCR V4:647-50). Subsequent to
Appellant’s trial, GCerald Lefcourt, president of the National
Association of Crimnal Defense Lawers, issued statenents
alleging problenms with the FBI |aboratory’s DNA section. M.
Sinardi testified that had this information been avail able at
the time of trial, he would have wutilized it when cross-
examning the State’'s expert, Dr. Baechtel, and would have
advi sed his own expert, Dr. Acton, regarding the report. (PCR
V4. 649- 50) . Sinardi acknowl edged that neither expert could

conclusively identify the mxed stain found on Appellant’s
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shorts. The State was contending that the blood found in the
m xed stain was the victims blood mxed with Appellant’s DNA,
whil e the defense was contending that the m xed stain contained
Appel lant’s blood mxed with the victins DNA Nei t her expert
could identify whose blood was in the mxed stain so the

defense’s theory that Appellant and the victim had engaged in

consensual sex was consistent with the DNA evidence. (PCR
V4: 663- 65) .
Mtchell Monteverdi testified at the evidentiary hearing

that he had conversations with Jonathan Lundin while housed at
the Hillsborough County Jail. According to Mnteverdi, Lundin
| aughed at the fact that Appellant had been charged with the
Tina Marie Cribbs nurder because, according to Lundin, he knew
for a fact that Appellant did not commt the nurder because “the
bitch had to answer to nme.” (PCR V4:692-93). Mont ever di
testified that the day after he gave his deposition in this
case, prosecutors returned to the jail and started talking to
him about perjury and he got scared and felt like they were
threatening him They returned a few hours later to take a
tape-recorded statenent. (PCR V4:695-98). Mont everdi  went
along with what he thought the prosecutors wanted him to say,

and in his second statenent, he nade changes to his deposition
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testinmony, but nmmintained that Lundin had stated that “the bitch
had to answer to nme.” (PCR V4:697-703).

On cross-exam nation, Monteverdi could not recall exactly
why he had filed a Mtion for Reduction or Modification of
Sentence in his own case expressing a desire to be a state
witness in Appellant’s case rather than a defense witness.?°
(PCR V4:704-08). He indicated that a friend of his was sonehow
related to the victim and his friend was “giving him flack”
about testifying as a defense wtness for Appellant. (PCR
V4. 706-07) . Monteverdi also admitted that he was taking
psychotropic nedication at the time he filed his notion and does
not really remenber what was going through his mnd at the tine.
(PCR V4: 722).

Appel lant testified at the evidentiary hearing regarding
trial counsel’s decision not to call Robert Thonpson. According
to Appellant, Nick Sinardi told himhe was going to call Robert
Thonmpson, but after the prosecutor spoke to Thonpson during a

recess, Thompson “went haywire” and changed his story.!! (PCR

10 A few weeks prior to giving his deposition in Appellant’s
case, Mnteverdi filed a notion in his own pending case
i ndi cating that he was supposed to be a defense witness in den
Rogers’ nmurder trial, however, “upon lengthy reflection and
consideration, | prefer to be a state’s witness with information
in support thereof.” (PCR V4:724).

1 Trial defense counsel’s testinmony contradicted Appellant’s
testinmony on this point. Trial counsel testified that he had
made the decision, prior to trial, not to call Thonpson because
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V4: 733). Appel l ant al so denied that there was a conspiracy at
the jail to inplicate Lundin, and denied that he asked other
inmates to be witnesses for him (PCR V4:735-39).

The State presented evidence from an investigator with the
State Attorney’s Ofice, Dougl as Vi eni ek, regarding his
investigation of a conspiracy at the jail involving an attenpt
to inplicate Jonathan Lundin in the Tina Marie Cribbs nurder
case. (PCR V4:796). M. Vieniek testified that the day after
prosecutors Karen Cox and Lyann Goudie took the deposition of
M tchel | Monteverdi,'? he acconpani ed the prosecutors back to the
jail to interview Monteverdi. Vieniek testified that there were
two reasons they went back to the jail to talk with Monteverdi;
one was that a pleading had been discovered where Monteverdi
indicated that he wanted to be a State witness rather than a
defense wtness, and two, Vieniek had been informed by a
confidential informant at the jail regarding the conspiracy and
now it was comng to light given Mnteverdi’s deposition
testinmony that Lundin was apparently taking responsibility for

the nmurder. (PCR V4:796-98).

he lacked credibility, but counsel had him present at the
courthouse “in an abundance of caution.” (PCR V4:625-27; 791).

12 Monteverdi’s deposition was taken on April 22, 1997, and the
prosecutors returned to the jail on April 23, 1997, for the
sworn statenent. (PCR V4:795).
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When Vieniek and the prosecutors returned to the jail on
April 23, 1997, and spoke with Mnteverdi they did not threaten
or coerce himin any manner, and Monteverdi was never threatened
with perjury if he did not change his testinony. (PCR V4: 799-
800) . M. Vieniek explained that in his experience with the
State Attorney’s Ofice, when interviewing people, his office
al ways explains that they want the truth and nothing el se. I f,
however, the person tells a story that is not true, they would
be subject to being charged with perjury. (PCR V4:800). During
the April 23rd sworn statenment, Monteverdi was the person who
brought up perjury, and the prosecutors explained to him that
t he defense of recent recantation could be used as a defense to
perjury. The prosecutors did not prom se Mnteverdi that they
woul d not charge him with perjury. (PCR V4-5:800-01). During
his April 23rd sworn statenment, Mnteverdi changed his story and
told them about the conspiracy at the jail. (PCR V5:801-02).

Attorney Lyann CGoudie testified that during her tenure with
the State Attorney’'s office, she participated in the prosecution
of Appellant for the first degree nurder of Tina Marie Cribbs.
(PCR V5:823-24). (Goudie testified that she and prosecutor Karen
Cox deposed Mtchell Monteverdi in the presence of Appellant’s
counsel, N ck Sinardi, on April 22, 1997. During this

deposition, Mnteverdi did not nention any alleged conspiracy at
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the jail to inplicate Jonathan Lundin with the nmurder. (PCR
V5:825-26). After the deposition was taken, Goudie becane aware
of a pleading filed by Monteverdi in his case asking the court
to reduce his sentence because he had information in the den
Rogers’ nmurder case and wanted to be a state witness rather than
a defense witness.!?

The information in Mnteverdi’s pleading pronpted the
prosecutors to return to the jail the next day to see what
information Monteverdi had to support the State’ s case. When
Goudi e and investigator Vieniek first spoke with Mnteverdi on
April 23, 1997, he expressed concern with being charged wth
perjury if he changed or nodified his deposition testinony.
(PCR V5:849-50). The issue of perjury was first raised by
Mont everdi, and Goudie infornmed him about the doctrine of recent
recantation. (PCR V5:830-31). Goudie testified that she never
t hreat ened or coerced Mnteverdi and, because he was not under
subpoena, he could have refused to speak with them (PCR
V5:831-33). After Mnteverdi informed Goudie and Vi eni ek about
the conspiracy at the jail between Appellant and Lundin, Goudie

returned to the State Attorney’s Ofice and spoke wth her

13 The notion was served on the State Attorney’s Office on April
14, 1997, but was directed to Assistant State Attorney Jay
Pruner who was handling Monteverdi’s case. Goudie testified
that she did not become aware of the notion wuntil after
Mont everdi’s deposition on April 22, 1997. (PCR V5:825-28).
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supervi sor, Karen Cox. The decision was nmade to return to the
jail and take a sworn statenent. (PCR V5:834). Mont everdi’ s
sworn statenment was the same as his earlier off-the-record
di scussion. (PCR V5:834-35).

On cross-exam nation, prosecutor Goudie testified that she
was not concerned “one iota” with the fact that various inmate
W tnesses mght testify that Jonathan Lundin had commtted the
murder because she felt it would “annihilate” Appellant’s
def ense theory. (PCR V5: 845). Because Goudie was the
prosecutor assigned to the Jonathan Lundin nurder case, she had
tracked down Lundin's whereabouts on the date of Tina Mirie
Cribbs’ nurder and knew that Lundin could not have commtted the
mur der because he was in Texas at the tine. (PCR V5: 845; 856-
58). Goudie testified that both she and Karen Cox concl uded
that Monteverdi was a liar and they were not concerned with the

prospect of him being a defense witness. (PCR V5:846-47).
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SUMVARY OF THE ARGUMENT

The Ilower court properly denied Appellant’s claim of
ineffective assistance of counsel based on trial counsel’s
decision regarding the presentation of a defense theory that an
al ternate suspect commtted the nurder. Trial counsel nade the
strategic decision to forego presenting evidence from Mtchell
Monteverdi, a felon housed at the Hillsborough County Jail
regarding statenments nmade by fellowinmte Jonathan Lundin
Def ense counsel investigated the possibility that Lundin was
i nvol ved and was unable to find any corroborating evidence that
he was in the vicinity of the nurder at the tinme. Counsel also
declined to present Mnteverdi as a defense w tness because he
| acked <credibility and could open the door to testinony
regarding a conspiracy at the jail to inplicate Lundin in the
mur der . Additionally, Appellant has failed to establish any
error based on the lower court’s denial of his postconviction
claiminvol ving all eged prosecutorial m sconduct.

The postconviction court properly denied Appellant’s claim
based on new y di scovered evi dence regar di ng al | eged
inproprieties involving the FBlI'’s |aboratory. As the |[|ower
court noted when finding that the information would probably not
produce an acquittal on retrial, the newy discovered evidence

did not establish that the State’s DNA expert was unreliable
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because the alleged inproprieties could not be |inked to any DNA
testing done in Appellant’s case. Furthernore, the DNA evidence
at trial did not conclusively identify Appellant as the
perpetrator, but nerely established that neither Appellant nor
the victim could be excluded as a contributor from the m xed
bl ood stain found on Appellant’s shorts. Because of the other
evi dence establishing Appellant’s qguilt, there is no question
that the newy discovered evidence of alleged inproprieties at
the FBI's |aboratory would not |ikely produce an acquittal after
retrial.

The lower court properly summarily denied Appellant’s
ineffective assistance of counsel claimbased on trial counsel’s
failure to object to coments made by the prosecutor during her
guilt phase closing argunent. The court properly found that
trial counsel was not deficient for failing to object to the
prosecutor’s renmarks because her conments were not inproper.
Even assuming that Appel | ant could establish deficient
performance, he is unable to show that he was prejudiced in any
manner as a result of trial counsel’s failure to object.

Li kewi se, the court properly denied Appellant’s claim of
ineffective assistance of ©penalty phase counsel based on
counsel’s failure to object to comments nade by the prosecutor

during her penalty phase closing argunent. After conducting an
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evidentiary hearing on this claim the court found that
Appellant failed to establish either deficient perfornmance or

prejudice as required under Strickland v. Washington, 466 U.S.

668 (1984). The mjority of the prosecutor’s comments
conplained of were not inproper so trial counsel was not
deficient for failing to object to the comments. Furt her nore
Appel l ant raised nost of these comments on direct appeal and
this Court found that nobst of the comments did not constitute
error, nuch |less fundanental error. Accordi ngly, Appell ant
cannot establish that he was prejudiced based on counsel’s
failure to object.

Al t hough the prosecutor erred at the 1997 trial by giving a
version of her “QOperation Desert Storni argunent that this Court

condetmmed in Ruiz v. State, 743 So. 2d 1 (Fla. 1999), defense

counsel was not deficient for failing to foresee the Ruiz
deci si on. Furthernore, because this Court found on direct
appeal that the prosecutor’s “Qperation Desert Storni argunent
did not warrant a mstrial, Appellant is unable to establish
prej udi ce.

Finally, because Appellant has failed to establish any
error regarding the court’s ruling on his allegations of
i neffective assistance of counsel, he is not entitled to relief

under a cunul ative error analysis.
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ARGUMENT
| SSUE |

THE LONER COURT PROPERLY DEN ED APPELLANT'S CLAIM OF

| NEFFECTI VE ASSI STANCE OF COUNSEL BASED ON TRIAL

COUNSEL' S FAI LURE TO PRESENT A DEFENSE THECORY OF AN

ALTERNATE SUSPECT AND | N DENYI NG APPELLANT' S CLAIM OF

| NEFFECTI VE ASSI STANCE OF COUNSEL FOR FAILURE TO

OBJECT TO | NSTANCES OF ALLEGED PROSECUTORI AL

M SCONDUCT.

In his first issue on appeal, Appellant argues that the
post conviction court erred in denying his clains of ineffective
assi stance of counsel based on trial counsel’s decision to
forego presenting evidence of an alternate suspect and in
failing to object to alleged prosecutorial msconduct. The
State submits that the | ower court properly denied these clains.
A. The Alternate Suspect Defense Theory

Appel l ant’ s first sub-i ssue i nvol vi ng a claim of
ineffective assistance of trial counsel at the guilt phase
revolves around his assertion that defense counsel was
ineffective for failing to present evidence that an alternate
suspect, Jonathan Lundin, commtted the nurder of Tina Mrie
Cri bbs. Specifically, Appellant asserts that counsel should

have attenpted to inplicate Jonathan Lundin as the perpetrator

of the murder and trial counsel could have presented the

4 As this Court noted on direct appeal, Appellant’s defense
theory “attenpted to establish that sonmeone else was the
perpetrator of Cribbs’ nurder.” Rogers, 783 So. 2d at 986-87.
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evi dence of Lundin, Mtchell Monteverdi, or Thomas Anbrose to
support the defense theory that soneone else conmtted the
mur der . After hearing all of the evidence on this sub-claim
the | ower court issued an order denying the claim

In Davis v. State, 30 Fla. L. Wekly S709 (Fla. GCct. 20,

2005), this Court recently reiterated that, pursuant to the

United States Suprene Court’s decision in Strickland .

Washi ngton, 466 U S. 668 (1984), a <claim of ineffective

assi stance of counsel, to be considered neritorious, nmust
i ncl ude two general conponents.

First, the claimant nust identify particular acts or
om ssions of the lawer that are shown to be outside
the broad range of reasonably conpetent performance
under prevailing professional standards. Second, the
clear, substantial deficiency shown nust further be
denonstrated to have so affected the fairness and
reliability of the proceeding that confidence in the
outconme i s underm ned.

ld. at 710 (quoting Maxwell v. Winwight, 490 So. 2d 927, 932

(Fla. 1986)). Furthernore, as the United States Suprene Court
noted in Strickland, there is a strong presunption that trial

counsel ’s performance was not ineffective. Strickland, 466 U. S

at 690. A fair assessnent of an attorney’s performance requires
that every effort be made to elimnate the distorting effects of
hi ndsi ght and to eval uate the conduct from counsel’ s perspective
at the tine. Id at 689. The defendant carries the burden to

“overcone the presunption that, under the circunstances, the
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chal l enged action ‘mght be considered sound trial strategy.

Id. (quoting Mchel v. Louisiana, 350 U S. 91 (1955)).

When reviewing a trial court’s ruling on an ineffectiveness
claim this Court mnust defer to the trial court’s findings on
factual 1ssues, but nust review the trial court’'s ultimte
conclusions on the deficiency and prejudice prongs de novo.

Bruno v. State, 807 So. 2d 55, 62 (Fla. 2001). In this case,

the court denied the claim because Appellant failed to neet his
burden of proof.

Appel lant raises the nanes of three individuals, Jonathan
Lundin, Mtchell Mnteverdi, and Thomas Anbrose, in his initial
brief in support of his argunent that counsel was ineffective.
Appel |l ant argues that trial counsel was ineffective for failing
to investigate and present a defense theory to the jury that
Jonat han Lundin was a possible alternate suspect in the nurder
of Tina Marie Cribbs, and asserts that Mnteverdi and Anbrose’s
testinmony would have supported the alternate suspect defense
t heory. Appel l ant asserts that had counsel investigated and
devel oped Lundin as a possible suspect, the outcone of the guilt
phase woul d have been different.

In denying this aspect of Appellant’s claim the |[|ower
court found that Appellant failed to neet his burden of proof

because he failed to present Lundin at the evidentiary hearing
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and because Lundin was not a viable alternate suspect. (PCR
V5:870-73). Appellant takes issue with the court’s ruling that
he failed to neet his burden because he failed to call Lundin as
a wtness at the evidentiary hearing. However, coll ateral
counsel questioned trial counsel Sinardi regarding the prospect
of presenting Lundin as a witness at trial. Sinardi testified
that he could have attenpted to call Lundin, but he could not
force him to testify. (PCR V4:642). Al t hough the court
addressed this aspect of Appellant’s claim in a conclusory
fashion, the fact remains that the |lower court correctly found
that Appellant failed to neet his burden of proof on his claim
Trial counsel Sinardi testified at Ilength regarding his
extensive investigation into Jonathan Lundin’s prior crines in
an attenpt to formulate a defense theory that Lundin commtted
the nurder. Tri al counsel researched Lundin’s prior
convictions, had ordered the police and autopsy reports in

Lundi n’s nurder case, °

and searched hotel records, but counse
was unable to discover any evidence that showed Lundin was in
the vicinity at the time of Tina Marie Cribbs’ nurder. In fact,

the unrebutted testinony at the evidentiary hearing, relied on

by the lower court, established that the prosecuting attorney

15 Jonathan Lundin was convicted of nurdering Janet Ragland in
Cct ober, 1996, alnost a full year after Appellant nurdered Tina
Mari e Cri bbs.
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had researched Lundin’s whereabouts at the tinme of the nurder
and found that he was in Texas. (PCR V5:845; 857-58).

Col |l ateral counsel asserts that because the prosecutor
| acked any “hard evidence” of Lundin’s whereabouts, her
unrebutted testinony should not be credited. Yet, collateral
counsel relies on a newspaper clipping to argue that Lundin was
“clearly” in the area at or near the tinme of the nurder.
Qobviously, reliance on a newspaper article as evidentiary
support is of dubious val ue. In the case at bar, however, the
situation is even nobre unpersuasive. The beginning of the
newspaper article states:

In the days after her daughter’s mnurder in 1995,

Mary Dicke was approached by l|ots of people in

G bsonton who offered confort and help

One of them she said, was Jonathan *“Rock”
Lundin, a shrinper and a regular custoner at her

rest aur ant. Dicke would later recall that Lundin
appeared outraged at the fatal stabbing of her

daughter, 34-year-old Tina Marie Cribbs, Ilast seen

| eaving a G bsonton bar
(PCR Supp V1:5). Contrary to collateral counsel’s assertion,
the article does not “clearly” place Lundin in the vicinity of
the nurder at or near the tinme of the nurder. If actually
accurate, the best that can be said is that Lundin spoke to the
victims nother “in the days” after her daughter’s nurder.

Col |l ateral counsel further argues that trial counsel was

ineffective for not presenting Lundin as a possible suspect
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based on evidence that Lundin may have been near the Tanmpa 8 Inn
around the tinme of the nurder. In addition to his newspaper
article, Appellant asserts that defense exhibit 14, a Crim nal
Report Affidavit from Lundin’s arrest in 1996 for the nurder of
Janet Ragl and, established that Lundin had resided in the area.
Def ense counsel Sinardi testified that he aware of the report as
a result of his investigation into using reverse Wllians rule'®
evi dence of Lundin’s nurder, but he was unable to corroborate
the information in the report regarding Lundin's residence.
(PCR V4:771-75). Furthernore, trial counsel’s investigator had
shown a photograph of Lundin taken fromthe | ocal newspaper to a
notel clerk at the Tanpa 8 Inn and she apparently recogni zed the
person, but could not say when or where she had seen him (PCR
V4:671; 774-75). Nevert hel ess, defense counsel Si nar di
testified that he believed Lundin had frequented the area, he
just was unable to find any evidence to present to the jury to
support his theory.

Col | ateral counsel did not call or present a single wtness
or piece of evidence at the evidentiary hearing that contradicts
the prosecutor’s testinony that Lundin was in Texas at the tine
of the nurder. Appel l ant presented evidence from trial

counsel’s defense file that, at best, inferred Lundin’s presence

16 See Wllianms v. State, 110 So. 2d 654 (Fla. 1959).
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in the vicinity around the tinme of the nurder, but trial counsel
had no concrete evidence to present to the trial judge in an
attenpt to inplicate Lundin in the murder.!” As the trial court
properly found, Appellant failed to neet his burden.

Furthernore, given trial counsel’s extensive investigation
into this matter, there clearly has been no show ng of deficient
per f or mance. Rat her, counsel made a strategic decision not to
present evidence that Lundin was an alternate suspect because it
woul d have opened the door for the State to introduce evidence
regarding the conspiracy at the jail to inplicate Lundin. As
trial counsel testified, and t he prosecuting attorney
corroborated, the introduction of such evidence would have
anni hil ated the defense.

In order to establish an ineffective assistance of counsel
claim Appellant nust first establish that counsel’s performance
was deficient. In this instance, counsel’s decision to forego
presenting evidence inplicating Lundin was clearly a sound
strategic decision that does not equate to a finding of

i neffective assi stance of counsel. See Ccchicone v. State, 768

So. 2d 1037, 1048 (Fla. 2000) (“Strategic decisions do not

7 Collateral counsel faults trial counsel for an alleged
m sapprehension of the law regarding the corroboration of a

reasonabl e doubt. Trial counsel Sinardi testified that he was
unaware of any legal principle that required corroboration of a
reasonable doubt, but felt it was his responsibility to

corroborate a reverse WIllians rule defense. (PCR V4:778-82).
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constitute ineffective assistance of counsel if alternative
courses have been considered and rejected and counsel's decision
was reasonabl e under the norns of professional conduct.”). In
this case, it is not even necessary to address the second prong
of Strickland to determ ne whether Appellant has nade a show ng
of prejudice because he has failed to establish the deficiency

prong.*® See Strickland, 466 U S. at 697 (“There is no reason

for a court deciding an ineffective assistance claim. . . to
address both conponents of the inquiry if the defendant nakes an
insufficient showing on one.”). Trial counsel thoroughly
investigated the possibility of presenting a defense theory that
Lundin commtted the nurder, but after investigating this
t heory, counsel nmade the strategic decision not to present this
evidence. Appellant has failed to show any deficiency in this
regard.

Even if this Court were to address the second prong of the

Strickland analysis, the State submts that there is no

reasonabl e probability that the outconme of the trial would have

been different had this defense been raised. The evi dence of

8 Cearly, Appellant has failed to show that the outcone of the
proceedi ngs would have been different had he presented the
defense theory that Lundin had commtted the nurder. Had trial
counsel presented this theory, the State would have easily
discredited it by introducing evidence of the conspiracy at the
jail and introducing evidence that established Lundin’s presence
in Texas at the tinme of the nurder
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Appellant’s guilt presented at his trial was overwhel m ng.
Briefly, this evidence consisted of: (1) evidence placing him at
the scene of the nurder; (2) the discovery of the victins body
in Appellant’s | ocked notel room after Appellant had instructed
the notel office not to go into his roonm (3) DNA evidence; (4)
Appellant’s fingerprints l|ocated in the wvictims abandoned
purse; (5) Appellant’s possession of the victims notor vehicle
after the nurder; and (6) flight fromthe police just prior to
hi s apprehension in Kentucky. None of this evidence applied to
Lundin and, in fact, it totally elimnated him as a viable
alternate suspect for the defense. Consequently, it is clear
from the trial record that defense counsel was not ineffective
for failing to raise this defense. Because there can be no

showi ng of prejudice under the Strickland standard, this Court

must affirm the lower court’s order denying postconviction
relief.
B. M tchell Monteverd

In a related argunent, Appellant argues that the testinony
of inmate Mtchell Mnteverdi would have supported the defense
theory that Lundin commtted the instant nurder and trial
counsel was ineffective for failing to call Monteverdi. In
denying this aspect of the claim the trial court properly found

that Monteverdi |acked credibility and any attenpt by defense to
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establish that Lundin conmtted the nurder would be “wholly
incredible.” (PCR V5:872-73). The State submits that the court
properly denied this sub-issue based on the testinony presented
at the evidentiary hearing.

On April 22, 1997, Mtchell Monteverdi gave a deposition
where he testified that Jonathan Lundin told himthat “the bitch
had to answer to ne.” Monteverdi interpreted this statenent as
an admi ssion by Lundin that he had killed Tina Marie Cribbs.
The next day, the prosecutors involved in Appellant’s case
becanme aware of a notion Monteverdi filed in his pending case
wherein he indicated that he had information in Appellant’s case
and wanted to be a State witness rather than a defense wtness.
After obtaining this notion, the prosecutor returned to the jail
to inquire what information Monteverdi had that caused him to
want to be a State witness. Mnteverdi expressed a concern with
bei ng charged with perjury given the fact that he had just given
hi s deposition the day before, but he subsequently acknow edged
that there was a conspiracy at the Hillsborough County Jail to
inplicate Lundin in the nurder.

At the evidentiary hearing, Monteverdi testified that the
prosecutors talked to him about perjury and he got scared and
felt like they were threatening him They returned a few hours

|ater to take a tape-recorded statenent. Mont everdi went al ong
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with what he thought the prosecutors wanted him to say and
changed his deposition testinony to include information about
the conspiracy.

Trial counsel Sinardi gave extensive testinony at the
evidentiary hearing regarding his reasons for not calling
Monteverdi as a witness during the guilt phase. (PCR V4:642-45;
654- 60) . Sinardi testified that he did not find Monteverdi
credible in the |east and was unsure what type of testinony he
would give in front of the jury. Counsel had a sound basis for
such a conclusion. A review of Mnteverdi’s statenents clearly
establishes that he lacks credibility. Furthernore, as tria
counsel properly concluded, he had no idea what type of w tness
Mont everdi woul d be given the fact that he had indicated that he
wanted to be a State’s witness and had given sworn testinony
indicating that there was a conspiracy at the jail 1involving
Appel lant’s attenpt to inplicate Lundin. (PCR V2:272-78)

Col l ateral counsel faults trial counsel for not calling
Mont everdi because Monteverdi never retreated from his statenent
that Lundin told him “the bitch had to answer to ne.” O
course, Appellant ignores the fact that had trial counse
presented such evidence, the State could have presented a
multitude of wtnesses to testify regarding the conspiracy at

the jail to pin the nmurder on Lundin. The fact that the State
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never filed any formal charges regarding the conspiracy does not
negate the fact that the State possessed sufficient evidence of
the conspiracy to, as prosecutor Goudie stated, “anni hilate” the
defense if they attenpted to utilize this theory. Deposi tions
of other inmates and the sworn statenent of Mnteverdi indicated
that nunerous inmates were involved in the conspiracy or had
been asked by Appellant to give false testinony. (PCR V2: 266-
88; 343; 352-56; 391-426). G ven such a wealth of information
that Appellant was conspiring to inplicate Lundin in the nurder,
trial counsel made the strategic decision not to call
Mont ever di .

In Rose v. State, 675 So. 2d 567, 570 (Fla. 1996), this

Court rejected a defendant’s ineffective assistance of counse
claim based on trial counsel’s failure to <call certain
W t nesses. Trial counsel testified at the evidentiary hearing
that each of the witnesses had inherent problens and he felt he
woul d not be able to control them 1d. This Court found that
the defendant’s claim sinply constituted a disagreement wth
trial counsel over a choice of strategy. Counsel was aware of
the pros and cons of calling the wtnesses and nmade an i nforned
strategic decision not to call them Id.  Furthernore, had
counsel presented the witnesses, the State would have been able

to inmpeach them Accordingly, this Court found that there was
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no deficient performance and there was no showing that the
al l eged errors underm ned confidence in the outcone of the guilt

phase proceedi ngs. Rose, 675 So. 2d at 570; see also Rutherford

v. State, 727 So. 2d 216, 223 (Fla. 1998) (“Strategic decisions
do not constitute ineffective assistance if alternative courses
of action have been considered and rejected.”).

Likewise, in the instant case, Appellant’s conplaint is
sinply a disagreenent with trial counsel’s infornmed strategic
deci si on. Trial counsel thoroughly analyzed the decision
whether to present Mnteverdi and concluded that he would not
call him because he |acked credibility, counsel was unsure what
the witness would say on the stand, and his testinony woul d have
opened the door for the State to present evidence regarding
Appellant’s conspiracy with other inmtes to present false
evi dence. Qobviously, as trial counsel acknow edged, this would
have been highly detrinmental to the defense. A review of
Monteverdi’s inconsistent statenents reveals that trial counse
made an informed strategic decision. Because Appellant failed
to nmeet his burden of establishing ineffective assistance of
counsel, this Court should affirm the lower court’s denial of

postconviction relief.
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Thomas Ambr ose

Al t hough Appellant has a section in his initial brief

|l ed “Thomas Anbrose,” counsel does not nmake any argunent

ding this witness in his brief. |In denying this claim
court stated:

Def endant alleges ineffective assistance of
counsel for failing to present wtnesses that would
have corroborated testinony given by Thomas Anbrose at
the hearing on Defendant’s Mtion for New Trial.
Specifically, Defendant contends that had defense
counsel presented the testinmony of Robert Thonpson and
Mtchell Monteverdi, the testinony of Thonas Anbrose
woul d  not have been considered incredible and
i nconsi stent with the evidence produced at trial.

In its Response, the State contends that defense
counsel was not ineffective because the trial court
made clear its reason for denying the Mtion for New
Tri al based on M. Anbrose’s total lack  of
credibility. The trial court, as the State points
out, could not believe M. Anbrose’'s testinony, not
only because of its inconsistency with the evidence
produced at trial, but also due to the timng of the
statenment and that nost of the information offered
could have been gl eaned from watching tel evision news
reports or reading the newspaper.

As the testinmony given by Lyann Goudie at the
August 6, 2004 hearing suggests, Jonathan Lundin could
not have been presented as an alternative suspect.
Therefore, trial counsel was not ineffective for
failing to present witnesses to bolster M. Anbrose’s
testi nony.

V5: 873-74).

Trial counsel discovered Thomas Anbrose at the concl

of Appellant’s trial and presented his testinony to the

court

127).

at a hearing on his nmotion for a new trial. (DAR V2

After hearing his testinony, the trial judge
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Anmbrose |acked credibility. (DAR V25: 238-43). In denying the
notion for mstrial, the trial judge stated, in part:

[ T] he evidence — considering the credibility of

the witness, not only would it not have produced a
different result in this case or at a retrial, should
that occur, in all likelihood |I can’t even imagine a
defense attorney putting on that w tness.

| find that his testinobny is inconsistent. Hi s
testinony is incredible. It was totally unworthy of
belief. And I am entirely disregarding or discarding
anyt hi ng he had to say.

(DAR V25: 238-43). On direct appeal, Appellant argued that the
trial court erred in denying his notion for new trial based on
t he di scovery of Thomas Anbrose, and this Court upheld the |ower

court’s ruling. See Rogers v. State, 783 So. 2d 980, 1004 (Fl a.

2001) (stating that conpetent substantial evidence supports the
trial court’s finding regarding Anbrose’s lack of credibility).

Al t hough Appellant does not raise any argunent regarding
Anbrose in the instant appeal and has therefore waived any error
regarding this ruling, the argunent presented to the
postconviction court below was properly denied. As previously
argued, trial counsel was not ineffective for failing to raise a
defense that Lundin committed the nurder. Trial counsel nade an
i nformed decision based on his extensive investigation of this
defense theory. Appel lant’s argunent to the postconviction
court that had defense counsel presented the testinony of Robert

Thonmpson and Mtchell Mnteverdi at the guilt phase, the
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testi nmony of Anmbrose woul d not have been consi dered inconsistent
with the evidence presented at trial is without nerit. It is
abundantly clear fromthe trial court’s findings concerning the
lack of credibility of Anbrose that there is no reasonable
probability that the trial court would have granted defense
counsel’s notion for new trial even had Thonpson and Monteverd

testified at trial. Thus, no prejudice has been shown under

Strickland and Appellant is entitled to no relief from this

Court.
D. Prosecutorial M sconduct

Appel l ant argues in his brief that trial counsel’s failure
to call Mtchell Monteverdi was the result of both ineffective
assi stance of counsel and prosecutorial msconduct. |In denying

this claim the | ower court stated:

Def endant alleges ineffective assistance of
counsel for failing to object to several instances of
prosecut ori al m sconduct . Specifically, Def endant

contends that counsel failed to object to:

1.) the prosecution conducting a warrantl ess search of
certain prisoner’s cells, including Defendant’s, in
order to investigate a runmor of a conspiracy to blane
the nurder on M. Jonathan Lundi n;

2.) the prosecution taking a sworn statenent from a
defense wtness w thout notifying defense counsel and
assuring said counsel’s presence;

3.) the prosecution inplying that defense w tness, M.
Mtchell Monteverdi, would be charged wth perjury
unl ess he recanted his prior testinony regarding an
al ternate suspect, Jonathan Lundi n;
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4.) the prosecution’s failure to provide counsel to
M. Mtchell Mnteverdi after he requested counsel
during the second, unnoticed, deposition; and

5.) the prosecution’s blatant attenpt to conceal M.

M t chel | Mont ever di as a potential wi tness by
transferring him to Union Correctional Institution
under one of his aliases.

In its Response and at the Huff Hearing, the
State refutes this issue, generally, claimng that it
is procedural |y barred because prosecutori al
m sconduct nust be raised, if at all, on direct
appeal. The State cites Spencer v. State, 842 So. 2d
52, 60 (Fla. 2003) to support its position.

However , Def endant has raised prosecutorial
m sconduct as a claim of ineffective assistance of
counsel, which is properly raised in a notion for
post - conviction relief. Mannonlini v. State, 760 So.
2d 1014 (Fla. 4th DCA 2000). Therefore, the Court wll
address the claimon its nerits.

1. Warrantl ess searches.

Def endant al l eges that defense counsel was
ineffective when he failed to object when the
prosecution conducted a warrantless search of certain
prisoner’s cells, including Defendant’s, in order to
investigate a runor of a conspiracy to blanme the
murder on M. Jonat han Lundi n.

In its Response to this issue, the State contends
that the issue was raised on direct appeal and denied
by the Suprenme Court. Therefore, not only was defense
counsel not ineffective, but even if he were, there
was no prejudice.

Having reviewed the record, the Court finds that
this issue was raised on direct appeal and di sposed of
by the Suprene Court. Rogers v. State, 783 So. 2d
980, 990-992 (Fla. 2001). Defense counsel filed a
notion to suppress the evidence that was found as a
result of the search and also filed a notion to
disqualify the Hillsborough County State Attorney’s
Ofice. The trial ~court granted the notion to
suppress and denied the notion to disqualify. The
Supreme Court did not find any error in these rulings,
t heref ore, def ense counsel could not have done
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anything further with respect to the searches. As
such, the Defendant is not entitled to any relief on
this issue.

2. Unnoticed Deposition of Mtchell Monteverdi; Threat
of perjury charges; Failure to provide counsel to
M tchell Monteverdi; Transfer of defense w tness under
al i as.

Defendant alleges: a.) the prosecution took a
sworn statenment from a defense wtness w thout
notifying defense counsel and assuring said counsel’s
presence; b.) the ©prosecution threatened perjury
charges in order to elicit M. Mnteverdi’'s change of
testinmony; <c¢.) the prosecution failed to provide
counsel to M. Mnteverdi after he expressed concern
over his rights when challenged with possible charges
of perjury; and d.) the prosecution arranged the
transfer of M. Mnteverdi to the custody of the
Department of Corrections under one of his aliases,
maki ng it inpossible to determ ne his whereabouts.

At the August 6, 2004 hearing, M. Lyann Goudie
testified that the State Attorney’'s Ofice interviewed
Mtchell Mnteverdi on April 23, 1996 in order to
investigate a possible conspiracy to defraud the
court, specifically, to create an alternative suspect
in the trial against G en Rogers. Because the State
Attorney’s Ofice is charged wth the power to
investigate crines by interviewng suspects, M.
Mont everdi was subject to questioning by those present
at the April 23, 1996 interview. Mor eover, because
this interview was an investigation in a new case, the
attorney for den Rogers was not entitled to be
present.

The remainder of the allegations in this portion
of the claim are irrelevant based on M. Goudie’'s
testinmony that Jonathan Lundin was known by the
prosecution to not be a viable alternative suspect.
Any suggestion that M. Lundin could have been a
suspect woul d have been discredited because he was in
Texas at the tinme of M. Cribbs’ abduction. (See
August 6, 2004 Transcript, pp. 312, 324 attached). As
such, there is no prejudice to the Defendant wth
respect to the remainder of the allegations in this
portion of the claim

(PCR V5: 874- 76) .
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On appeal, Appellant does not state how the |ower court
erred, but nmakes vague and unsupported allegations regarding
prosecutorial msconduct. For instance, counsel states that the
actions taken against Mtchell Mont everdi, “including the
threats made to M. Mnteverdi by Prosecutor Cox at the

unnoti ced deposition where defense counsel was not present was

nmerely a pretext to ensure that the chilling effect would take
hold.” Initial Brief of Appellant at 50-51. Collateral counsel
clearly msrepresents the evidence presented below First,

there was never any evidence presented regarding “threats” made
by the prosecution to Mnteverdi at the “unnoticed deposition.”
Prosecut or Goudie, the only prosecutor present at the unrecorded
interview with Monteverdi, specifically testified that she never
threatened Monteverdi in any nmanner whatsoever. Li kewi se, a
review of Monteverdi’s taped sworn statenment clearly shows that
there were no threats. The best argunent Appellant can make
regarding alleged “threats” is Mnteverdi’s own testinony, which
contradi cted prosecutor Goudie’'s testinony, indicating that he
“felt like they were threatening ne.” (PCR V4:695).

Col l ateral counsel further states in his brief that the
State never had a real interest in investigating the conspiracy
at the jail, but rather conducted the search of inmates’ cells

in order to intimdate any possible w tnesses for Appellant.
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Appel lant msinterprets prosecutor Goudie’'s testinony at the
evidentiary hearing to support his argunent. Prosecut or Goudi e
testified that she first l|earned of the conspiracy from the
State Attorney’'s Ofice s investigator Doug Vieniek at a neeting
with Vieniek and prosecutor Karen Cox. (PCR V5:838-40). Goudie
testified that she was not concerned “one iota” wth the
prospect of the defense attenpting to pin the nmurder on Lundin
by presenting inmate w tnesses because she knew Lundin was not
in the area at the tinme of the nurder and she felt that
presenting such a defense would “anni hilate” the defense’ s case
because the w tnesses would be I|vying. (PCR V5:845-46). (Coudie
testified that she had no concern with this type of testinony
affecting Appellant’s trial, but she was concerned with inmates
sitting in the jail and conspiring to perpetrate a fraud on the
court. (PCR V5:847-48).

The State submits that the |ower court properly denied
Appel lant’s five sub-issues regarding prosecutorial m sconduct.
As noted, Appellant raised five sub-issues under this claim (1)
the prosecution conducted a warrantless search of certain
prisoner’s cells, including Appellant’s, in order to investigate
a runor of a conspiracy to blanme the nurder on M. Jonathan
Lundin; (2) the prosecution took a sworn statenent from M tchell

Monteverdi, a defense wtness, wthout notifying defense trial
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counsel and assuring said counsel’s presence; (3) t he
prosecution inplied that Mnteverdi wuld be charged wth
perjury unless he recanted his prior testinony regarding an
alternate suspect, Jonathan Lundin; (4) the prosecution failed
to provide counsel to Monteverdi after he requested counsel
during the second, wunnoticed, sworn statenent; and (5) the
prosecution attenpted to conceal Mnteverdi as a potential
witness by transferring him to Union Correctional Institution
under one of his aliases.

As the lower court properly found, the issue regarding the
search of the inmates’ cell was dealt with on direct appeal and

di sposed of by this Court. See Rogers v. State, 783 So. 2d 980,

990-92 (Fla. 2001). Trial counsel filed a notion to suppress
the evidence found during the search and also noved to
disqualify the State Attorney’s Ofice fromthe prosecution. As
t he postconviction court correctly found, “defense counsel could
not have done anything further with respect to the searches.”

(PCR V5:875). As to the other four sub-clainms dealing wth
Mtchell Monteverdi, the court found that the State had the
power to investigate the separate crinme of a possible conspiracy
to defraud the court and therefore, the State was entitled to
question Monteverdi w thout notifying Appellant’s trial counsel.

(PCR V5:876). The renmaining sub-clainms were disposed of based
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on the court’s finding that Appellant suffered no prejudice
because Lundin was never a viable alternate suspect to the
def ense. Appellant has shown no error in this finding.
Accordingly, this Court should affirm the |lower court’s denia

of postconviction relief.
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| SSUE 11

THE POSTCONVI CTION  COURT PROPERLY CONCLUDED THAT

APPELLANT'S CLAIM OF NEWY DI SCOVERED EVI DENCE

REGARDI NG  ALLEGED | MPROPRI ETI ES AT THE FBI’ S

LABORATORY WOULD NOT HAVE AFFECTED THE OQUTCOME COF HI S

TRI AL.

In Claim Il of his postconviction notion, Appellant
asserted that he was deprived of his right to a reliable
adversarial testing due to newy discovered evidence regarding
alleged inproprieties at the FBlI Laboratory’ s DNA section. The
trial court initially ruled that Appellant was not entitled to
an evidentiary hearing on this <claim because the newy
di scovered evidence would probably not produce an acquittal on
retrial. (PCR V5:890-92). Appel l ant noved to reconsider the
claim and after proffering testinony from an expert w tness at
the outset of the evidentiary hearing, the postconviction court
again denied the claim

The State submits that the lower court properly denied
Appellant’s claim because the evidence of the alleged

inproprieties at the FBI's |ab would probably not produce an

acquittal on retrial. In Jones v. State, 709 So. 2d 512, 521

(Fla. 1998), this Court stated:

Two requirenments nust be nmet in order for a conviction
to be set aside on the basis of newy discovered
evi dence. First, in order to be considered newy
di scovered, the evidence ‘nust have been unknown by
the trial court, by the party, or by counsel at the
time of trial, and it nust appear that defendant or
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hi s counsel could not have known [of it] by the use of
due diligence.’” Torres-Arboleda v. Dugger, 636 So. 2d
1321, 1324-25 (Fla. 1994).

Second the newly discovered evidence nust be of
such nature that it would probably produce an
acquittal on retrial. Jones, 591 So. 2d at 911, 915.
To reach this conclusion the trial court is required
to ‘consider all newly discovered evidence which woul d
be admi ssible’ at trial and then evaluate the ‘weight
of both the newly discovered evidence and the evidence
whi ch was introduced at the trial.’” [1d. at 916.

Furthernore, as nenbers of this Court have noted, the test
of prejudice for newy discovered evidence is the nost difficult

standard for a defendant to neet. Trepal v. State, 846 So. 2d

405, 438 (Fla. 2003) (Pariente, J., concurring). Newl y
di scovered evidence warrants a new trial only if the evidence
woul d probably produce an acquittal. 1d. In the instant case,
the trial court followed the standard set forth in Jones and
viewed the entirety of the evidence presented at t he
postconviction proceeding and conpared it wth the evidence
presented at the trial and concluded that the evidence regarding
the FBI |ab would not have likely produced a different result.'®
To uphold the lower court's summary denial of a claimraised in

a postconviction notion, the claim nust be either facially

19 The lower court also went one step beyond the allegations and
found that, even without the DNA evidence, the outcone at a new
trial would likely not have been different. (PCR Supp. VI1:61).

The newly discovered evidence would not have precluded the
adm ssion the DNA evidence, but would have only served to
i npeach the State’s expert w tness.
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invalid or conclusively refuted by the record. Peede v. State,

748 So. 2d 253, 257 (Fla. 1999). Further, where no evidentiary
hearing is held below, this Court nust accept the defendant's
factual allegations to the extent they are not refuted by the

record. 1d.; Lightbourne v. Dugger, 549 So. 2d 1364, 1365 (Fla.

1989) .

Appellant’s allegations of newly discovered evidence
involving the FBlI's laboratory fails to satisfy the test set
forth by this Court in Jones. The defense expert wtness at
Appellant’s trial, Dr. Ronald Acton, had his testinony proffered
at the evidentiary hearing. Dr. Acton recalled the State’s
expert fromthe FBI |aboratory, Dr. Baechtel, and was aware that
Dr. Baechtel had not perforned any DNA testing on a m xed bl ood
stain found on a pair of Appellant’s shorts, but had only
reviewed the technician’s report and signed it. (PCR V3:560).
Dr. Acton testified that he did not have any problenms with the
nmet hodol ogy utilized by the FBI in performng the DNA testing
because the nethodol ogy was standardi zed. (PCR V3:560-61). Dr.
Acton further testified that at the tinme of Appellant’s trial
it was his belief that the FBI |aboratory had not achieved
accreditation, and he had never seen any evidence of their

accreditation. (PCR V3:566).
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In regards to the DNA testing done on the m xed bl ood stain
found on Appellant’s shorts, Dr. Acton testified that the DNA
testing was a test of exclusion; neither the wvictim nor
Appel lant could be excluded as possible contributors to the
bl ood stain on the shorts. (PCR V3:572-74). At Appellant’s
trial, Dr. Acton generally agreed with Dr. Baechtel, wth the
exception of Dr. Baechtel’s opinion that one could quantify
whether a contributor to a mxed stain was a major or mnor
contributor based on the intensities of the alleles. (PCR
V3:571-72).

After reviewing the newWy discovered evidence of reports on
the inproprieties at the FBI |aboratory, Dr. Acton did not know
if his trial testinony would be any different. (PCR V3:575).
The newly discovered evidence did not have any specific
information that the DNA testing perfornmed by the FBI in
Appel lant’s case was suspect in any nanner. Upon further
guestioning by the court and counsel, Dr. Acton admtted that,
because he did not possess any specific information regarding
inproprieties at the FBI |aboratory at the tinme of the testing
in Appellant’s case, he was unable to testify whether his tria
opi nions or testinony would be different. (PCR V3:575-83).

As the l|lower court properly found when initially denying

this claim the newy discovered evidence does not specifically
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address the work done by the State’'s expert from the FBI |ab.
Dr. Baechtel testified at trial that neither the victim nor
Appel I ant coul d be excluded as a contributor to a stain found on
Def endant’ s shorts. The lower court stated that “[i]f this
opinion was the sole basis for the onviction, then the Court
woul d be nore inclined to believe the outcone of the trial was
t ai nt ed. However, the State provided substantial, conpetent
other evidence to sustain the conviction.” (PCR V5:892).
Accordingly, the court found that there is no evidence that the
outconme of the trial probably would have been different had this
newl y di scovered evidence been introduced.

The |ower court properly concluded that the newy
di scovered evidence would not have likely produced an acquittal.
The newl y di scovered evidence did not establish that the State’s
expert wtness, Dr. Baechtel, was in any way unreliable or
unpr of essi onal . Dr. Baechtel’s testinony did not conclusively
identify Appellant as the perpetrator; it only established that
neither the wvictim nor Appellant could be elimnated as a
contributor to the mxed stain on a pair of Appellant’s shorts.
Cbviously, this could have been consistent wth consensual
sexual intercourse between Appellant and the victim because
Baechtel testified that nunerous types of body fluid could

provide DNA in this mxed stain. (DAR V16: 1838- 39). Trial
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counsel Sinardi capitalized on just this point in defense of his
client in closing argunents. (DAR V20: 2425- 27) . Appel | ant’ s
DNA expert, Dr. Acton, generally agreed with Dr. Baechtel’s
nmet hodol ogy and concl usions with the exception of who was or was
not a major or mnor contributor to the mxed stain. This again
was pointed out by defense counsel during closing argunents.
(DAR V20:2428). Even after reviewing the newy discovered
evi dence of reports on the inproprieties at the FBI | aboratory,
Dr. Acton did not know if his trial testinony would be any
different. (PCR V3:575). The overwhelm ng nature of all of the
ot her evi dence presented agai nst Appel | ant conpels the
concl usion reached by the |lower court that the newy discovered
evidence is not of such a nature that it would probably produce
an acquittal after retrial. Accordingly, this Court should
affirm the lower court’s order denying Appellant relief on his

claimof newy discovered evidence.
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| SSUE |11

THE LOWER COURT DID NOT ERR |IN SUMVARI LY DENYI NG
APPELLANT" S | NEFFECTI VE ASSI STANCE OF COUNSEL CLAIM
BASED ON COUNSEL’' S FAI LURE TO OBJECT TO COMVENTS MADE
BY THE PROSECUTOR DURI NG HER CLCSI NG ARGUMENT.

Appel l ant next asserts that the lower court erred in
summarily denying his ineffective assistance of counsel claim
based on trial counsel’s failure to raise an objection to
comments made by the prosecutor during her guilt phase closing
argunent. In its order denying Appellant an evidentiary hearing
on this claim the |lower court stated:

Def endant alleges that he was deprived of his
right to a reliable adversarial testing due to

i neffective assistance of counsel at the guilt phase

of his capital trial, in violation of M. Rogers’

Fifth, Sixth, Ei ghth and Fourteenth Anmendnent rights

under the United States Constitution and his

corresponding rights under the Florida Constitution.
Def endant contends that trial counsel was ineffective

in failing to object to inproper prosecutorial
comments during closing argunents in the guilt phase
of his trial. Specifically, Defendant alleges that

counsel was ineffective for failing to object during
closing argunents when State Attorney, Karen Cox,
inproperly attacked defense counsel, denigrated a
defense and inproperly bolstered the credibility of
her wi tnesses.

In its Response, the State contends that the
comrents made by M. Cox were proper. Ther ef ore,
there was no need for defense counsel to object.
Furthernore, the State contends that even if the
coments were inproper, Defendant has failed to show
how the comrents resulted in prejudice, as there was
subst anti al evi dence agai nst him to sustain a
convi cti on.

The record reflects that Ms. Cox stated nultiple
times in her rebuttal closing argunment that defense
counsel’s «closing argument was a product of his
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i magi nati on. Specifically, M. Cox stated, “M.
Sinardi has a very vivid imagination, but what we're
to do here today is to look at facts, not M.
Sinardi’s inmagi ned scenarios that are based on nothing

that was testified to here in court; i magi ned
scenarios that there's no basis in the evidence. In
fact, there’'s direct evidence refuting that.” Trial
Transcri pt, volume XXII, p. 2451, 11. 12- 18,
attached).

Ms. Cox's statenents concerning M. Sinardi’s
i magi nation, taken in context, are entirely proper as
rebuttal to the argunent nmade by defense counsel in
his closing argunent. (See Trial Transcript, volune
XXI'l, attached). A close reading of M. Sinardi’s
closing argunent denonstrates that his intent was to
cast doubt on Defendant’s involvenent in the nurder by
pr oposi ng certain scenari os t hat coul d have
transpired. The scenarios were not based on facts in
evi dence, but were extrapolations based on a fraction
of the evidence. Ms. Cox properly represented to the
jury that M. Sinardi’s scenarios were not evidence,
but products of his imagination that could be given
wei ght or ignored. (See Trial Transcript, volune XXI,
p. 2459, 11. 4-5 and pp. 2486-2487, attached).
Therefore, M. Cox’s statenents were proper and
def ense counsel was not required to object. As such,
Defendant’s claim does not neet the first prong of
Strickland and is not entitled to any relief on this
part of claimlll.

Wth respect to Ms. Cox’s conments to bolster the
credibility of State wtnesses, the coments were
proper as rebuttal to M. Sinardi’s closing argunent.
M. Sinardi’s closing argunment sought to cast doubt on
the reliability of Dr. Schultz’'s testinony and the
i nvestigation done by the Kentucky Police Departnent.
It is well settled that the State may bolster the
credibility of its wtnesses that have been attacked
by defense counsel during closing argunents. None of
the coments nmade by M. Cox in rebuttal closing
argunent did anything nore than rehabilitate the
State’s witnesses. (See Trial Transcript, volume XX I,
pp. 2451-2487, attached). As such, defense counsel
was not required to object to the comments.
Therefore, Def endant has not nmet prong one of
Strickland with respect to this part of claimlll. No
relief is warranted.
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(PCR V5: 892-94).

This Court has previously stated that “a defendant is
entitled to an evidentiary hearing on a postconviction relief
notion unless (1) the notion, files, and records in the case
concl usively show that the prisoner is entitled to no relief, or
(2) the nmotion or a particular claimis legally insufficient.”

Freeman v. State, 761 So. 2d 1055, 1061 (Fla. 2000). *“Were the

notion |acks sufficient factual allegations, or where alleged
facts do not render the judgnment vulnerable to collatera

attack, the notion nay be summarily denied.” Ragsdale v. State,

720 So. 2d 203, 207 (Fla. 1998) (citing Steinhorst v. State, 498

So. 2d 414 (Fla. 1986)). However, in cases where there has been
no evidentiary hearing, this Court “nust exam ne each claimto
determine if it is legally sufficient, and, if so, determne

whet her or not the claimis refuted by the record.” Atwater v.

State, 788 So. 2d 223, 229 (Fla. 2001).

In the instant case, the record supports the |ower court’s
finding that Appellant is not entitled to relief on this claim
due to his failure to establish deficient perfornmance based on
trial counsel’s failure to object to the prosecutor’s closing
ar gunment . As previously noted, in order to establish an
ineffective assistance of counsel <claim a defendant nust

establish two elenents: first, that counsel’s performance was
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deficient; and second, that the deficient performance prejudiced

t he defense. Strickland v. Wshington, 466 U S. 668, 687

(1984). In the instant case, trial counsel was not deficient in
failing to object to certain comments nade by the prosecutor in
her rebuttal closing argunent.

Appel lant first conplains that trial counsel was deficient
for failing to object to the prosecutor’s argunent that defense
counsel had a “vivid inmagination.” As the trial court properly
found, the prosecutor’s comments, when taken in context, were
entirely proper as rebuttal to defense counsel’s defense in his
cl osi ng argunent. The lower court found that defense counsel
attenpted to create reasonable doubt by proposing certain
scenarios that could have transpired. The scenarios were not
based on facts introduced into evidence, but were extrapol ations
based on a fraction of the evidence. (PCR V5:893).

The law is well settled that a prosecutor’s argument shoul d
be exam ned in the context in which it is made, particularly so

when invited by the nature of the defense. Stancle v. State,

854 So. 2d 228, 229 (Fla. 4th DCA 2003) (and cases cited
t herein). Because defense counsel’s closing argunent was based
on speculative theories based only on a fraction of the
evi dence, the prosecutor did not err by comrenting on counsel’s

i magi nation. See Chandler v. State, 848 So. 2d 1031, 1044 (Fl a.
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2003) (prosecutor’s characterization of defense counsel’s
argunent by use of words such as “desperation, distortion, and
hal f-truths,” *“charade,” and “totally irrational” was not
i mpr oper). Even assumi ng Appellant could establish deficient
performance based on trial counsel’s failure to object to the
prosecutor’s comments, Appellant has failed to show prejudice

under Strickland. Appellant has not shown, given the quantum of

evidence against him that the outcome of the trial would have
been different had there been an objection to the prosecutor’s
argunent .

Appel  ant next argues that trial counsel was ineffective
for failing to object to the prosecutor’s argunent concerning
Dr. Schultz, a forensic pathologist who testified for the State
at trial regarding the victinms injuries. During his closing
argunent, defense counsel argued that Dr. Schultz was young and
i nexperienced and urged the jury to conpare his credibility to
the defense expert, Dr. Feegel. (DAR V20: 2438-43). In
response, the State argued:

Dr. Schul t z IS a young, eager, i nterested

pr of essi onal . Dr. Schultz is a man who clearly likes

what he is doing and is good at what he’'s doing. He's

a man who when questions are put to him he goes and

does further research. He didn't talk to other
experts. Wat he said is he went on the Internet and
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| ooked at the npbst forensic literature as to onset of
rigor nmortis.?°

M. Sinardi sonehow tried to suggest that Dr. Schultz

was here trying to please sonebody |ike, oh, Dr.
Schultz has to push it back for the State. Gve ne a
br eak. This guy is in Mchigan as a forensic

pat hol ogi st up there. He has no bias and no desire to
do anything but to tell the truth.

( DAR V20: 2464- 65) .

The argunent by the prosecutor was not inproper because it
was sinply a coment on the deneanor of the wtness while
testifying, the witness’ trial preparation, his know edge, and
hi s apparent |ack of bias. These were clearly proper subjects
for comment by either party and for consideration by the jury
under the standard jury instructions regarding the credibility
of w tnesses. Florida courts have held that prosecutoria
corments are not inproper where, incident to evaluating a
witness' credibility, jurors are told to ask thenselves what

motive the witness would have to deceive them Johnson .

State, 801 So. 2d 141, 142-43 (Fla. 4th DCA 2001). In this

20 puring his cross-exanination of Dr. Schultz, defense counse

i npeached the witness with his deposition testinony wherein he
opined that full rigor nortis begins about four to eight hours
after death. (DAR V16: 1941-42). At trial, he testified that
after reading literature and doing further research, he believed
full rigor begins between eight to twelve hours after death.
(DAR V16: 1942- 44) .

During his closing argunment, defense counsel m stakenly
argued that Dr. Schultz had testified that he had spoken to
ot her experts and changed his opinion. (DAR V20: 2440). Thus,
the prosecutor corrected defense counsel’s recollection of the
testinony during her rebuttal closing argunent.
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case, the prosecutor was not personally vouching for the
credibility of the wtness but, just as defense counsel was
doi ng, the prosecutor was pointing out factors the jury could
utilize in making a credibility determ nation.

Li kewi se, Appellant’s related argunent that the prosecutor
i nproperly bolstered the testinony of the Kentucky State Police
Departnment is without nerit. As the |lower court properly found
when addressing these related clains, “[i]t is well settled that
the State may bolster the credibility of its witnesses that have
been attacked by defense counsel during closing argunents. None
of the comments made by Ms. Cox in rebuttal closing argunent did
anything nore than rehabilitate the State’s wtnesses.” (PCR
V5: 893-94). The prosecutor’s comments that the Kentucky crine
lab did a “fantastic” job and the wi tnesses were professional in
every respect were not inproper. Cearly, Appellant has failed
to establish deficient performance based on trial counsel’s
failure to object to the prosecutor’s innocuous comments in her
rebuttal closing argunent.

Even assuming that Appellant was able to establish
deficient performance, the State submts that the record
conclusively shows that Appellant is not entitled to relief

based on his inability to establish prejudice under Strickl and.

See Mann v. State, 770 So. 2d 1158, 1164 (Fla. 2000) (upholding
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trial court’s summary denial of ineffectiveness claim because
defense counsel’s failure to object to prosecutor’s coments
during closing argunent did not denonstrate a deficiency that
prejudi ced the defendant). If trial counsel had objected to the
comments, the trial judge would have overruled the objections
because the comments were proper rebuttal arguments. Certainly,
the outcone of the proceedi ngs would not have been different had
defense counsel objected to the conments. Accordingly, this
Court should affirm the lower court’s sunmary denial of

Appel lant’ s ineffective assistance of counsel claim
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| SSUE |V

THE TRI AL COURT PROPERLY DENI ED APPELLANT' S CLAIM OF

| NEFFECTI VE ASSI STANCE OF COUNSEL BASED ON TRIAL

COUNSEL’ S FAILURE TO OBJECT TO COWMMENTS MADE BY THE

PROSECUTOR DURI NG HER CLOSI NG ARGUMENT | N THE PENALTY

PHASE.

Appel l ant m stakenly states in his issue statenent that the
trial court denied this claim w thout conducting an evidentiary
heari ng. In Caim Four of h s postconviction notion, Appellant
raised two separate ineffective assistance of penalty phase
counsel cl ai ns. Sub-claim (A) dealt with counsel’s failure to
object to coments made by the prosecutor during penalty phase
closing argunments, and sub-claim (B) dealt wth counsel’s
failure to object during the charge conference to the exclusion
of a jury instruction. The lower court denied sub-claim B
wi thout an evidentiary hearing and Appellant does not raise an
i ssue on appeal regarding this summary denial. (PCR V5: 895).
The trial court granted an evidentiary hearing on sub-claimA,
and after hearing from penalty phase counsel, denied this aspect
of Appellant’s claim (PCR V5:878-79).

Col | ateral counsel further confuses the issue by m squoting
the lower court’s order. On pages 71-73 of his initial brief,
Appel lant correctly states that the trial court “denied M.

Rogers a hearing on all sub-issues in this claim with the

exception of ‘A. Inproper prosecutorial coments during penalty
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phase closing argunents,’” but counsel then block quotes from
two separate orders. After the case managenent conference, the
| ower court denied an evidentiary hearing on sub-claim B, but
granted an evidentiary hearing on sub-claimA:

Def endant alleges that he was deprived of his
right to a reliable adversarial testing due to
i neffective assi stance of counsel at the penalty phase
of his capital trial, in violation of M. Rogers’
Fifth, Sixth, Ei ghth and Fourteenth Amendnent rights
under the United States Constitution and his
corresponding rights under the Florida Constitution.
Trial counsel was ineffective in failing to object to
I npr oper prosecutori al coment s during cl osi ng
argunents in the penalty phase of his trial and for
failing to object during the Charge Conference when
the Court did not include the instruction on extrene
mental or enotional disturbance.

A.  Inproper prosecutorial coments during penalty
phase cl osi ng argunents.

Def endant contends that defense counsel was
ineffective in failing to object to certain inproper
comments nmade by prosecution during the penalty phase
cl osing argunents. Specifically, Defendant contends
that defense counsel failed to object to: 1.) the
prosecution’s coments regarding the victinms final
monments which were designed solely to inflame the
passion of the jury and were not based on facts in
evidence; 2.) the prosecution’s denigration of a
statutory mtigator; 3.) the prosecution’s denigration
of non-statutory mtigators; and 4.) the prosecution’s
use of the “Operation Desert Storni story.

The State contends, generally, that the Suprene
Court has addressed the issues raised in this ground
and that the Court did not find any fundanental error
with respect to the penalty phase closing argunent by
t he prosecution. As such, Defendant is wunable to
denonstrate any prejudice as a result of defense
counsel’s failure to object to the prosecution’s
comments during the penalty phase closing argunent.
The State contends, further, that each of the
al l egedly inproper prosecutorial coments were proper
and therefore, defense counsel was not ineffective.
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In an abundance of caution, the Court believes
that an evidentiary hearing is necessary to resolve
the issues raised in part A of ground IV.

B. Charge Conference.

Def endant contends that defense counsel was
ineffective for failing to object during the charge
conference to the exclusion of an instruction that
Def endant killed the victim while he was under the
i nfl uence of extrenme nental or enotional disturbance.

The State contends in its Response that the issue
of excluding the instruction was raised on direct
appeal and the Suprenme Court rejected Defendant’s
claim As such, Defendant cannot denonstrate that the
outcome of the penalty phase wuld have been any
di fferent had counsel objected. The Court agrees.

In its opinion, the Suprenme Court devoted several
pages to the issue of the excluded instruction.
Rogers v. State, 783 So. 2d 980, 994-997 (Fla. 2001).
The Suprene Court stated that the trial court did not
abuse its discretion in excluding the proposed
instruction because the record did not denonstrate its

necessity. Further, the trial court addressed the
mtigators individually and determ ned the anount of
wei ght given to each. Therefore, it is clear that

even had defense counsel objected to the exclusion of
the instruction, the outcone of the penalty phase
woul d not have been different. As such, Defendant is
not entitled to any relief on this ground.

(PCR V5:894-95). After conducting the evidentiary hearing, the
| ower court denied sub-claim A of the <claim stating in
pertinent part:

In order for a defendant to be successful in a
claimof ineffective assistance of counsel for failure
to object to allegedly inproper comrents during
closing argunent, the defendant nust show that the
comments that counsel failed to object to constitute
fundanmental error. Chandler v. State, 848 So. 2d
1031, 1045 (Fla. 2003). Here, the Suprenme Court
stated in its Opinion that “npbst of the argunents
conplained of do not constitute error, nmuch |ess
fundanental error.” Rogers v. State, 783 So. 2d 980,
1002 (Fla. 2001). As such, Defendant is wunable to
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denonstrate any prejudice as a result of counsel’s
failure to object to the allegedly inproper comments.

Furthernore, trial counsel for Defendant, Robert
Fraser, Esq., stated at the June 18, 2004 hearing that
he believed the prosecution’s comments to be proper
based on facts in the record. Also, M. Fraser stated
that had the Supreme Court decision that condemed
Assistant State Attorney, Karen Cox, for the use of
the “Desert Storni argunent been rendered prior to its
use in the instant case, he would have objected. (June
18, 2004 Transcript, pp. 76-80). Counsel cannot be
held to anticipate future developnents in the |aw
Meeks v. State, 382 So. 2d 673, 676 (Fla. 1980). As
such, trial counsel was  not defi ci ent in his
representation. Therefore, Defendant is not entitled
to any relief on this issue.

( PCR V5: 879).

The State submits that the lower court properly denied
Appellant’s claim of ineffective assistance of penalty phase
counsel based on counsel’s failure to object to comments made by
the prosecutor in her penalty phase closing argunent. When
reviewing a postconviction court’s order denying relief after
conducting an evidentiary hearing, this Court defers to the
trial court’s findings on factual issues, but reviews the trial

court’s ultimate conclusions on the Strickland deficiency and

prejudi ce prongs de novo. Bruno v. State, 807 So. 2d 55, 62

(Fla. 2001). In this case, the lower court properly analyzed
Appel lant’s ineffectiveness claim and concluded that he failed
to show deficient performance or prejudice.

Appel lant first argues that defense counsel was ineffective

for failing to object to comments namde by the prosecutor
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regarding the victinis final nonents which were allegedly nade
solely to inflane the passion of the jury. Contrary to
Appel lant’s assertion, the prosecutor’s coments were based on
t he evidence produced at trial, nanely, the victim was stabbed
twce and the knife was tw sted, she struggled wth her attacker
and had defensive wounds, the attack occurred in a small space
of a hotel bathroom the victim would have remained conscious
for a short period of tine, and her beeper was found next to her
body. (DAR V23:2819-21).

The prosecutor’s coments were clearly permissible as
comenting on the evidence presented at trial and draw ng
reasonable inferences from that evidence that the nurder was
especi al ly heinous, atrocious, or cruel. \Wether the victimwas
aware of her inpending death, whether she experienced prol onged
suffering before death, whether the cause of death was painful
or even torturous, whether she fought for her life, and whether
she experienced feelings of fear, terror, and hel pl essness are
entirely relevant issues in a penalty phase proceeding in
support of the statutory aggravating factor of especially
hei nous, atrocious, or cruel. In fact, this Court relied on
these facts when affirmng the trial court’s finding of HAC on
di rect appeal:

Tina Marie Cribbs died as a result of tw fata
stab wounds inflicted while she was consci ous. One
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stab wound was in the buttock and the knife was driven
in with such great force that the wound path was nine

and one-half inches deep. VWile in her body, the
knife was twi sted ninety degrees before being pulled
from its path. Tina Marie Cribbs was alive and

conscious during the infliction of this fatal wound.
The other stab wound was to her chest and was driven
in with such force that the wound path was eight and
one- hal f inches deep. Wiile in her body, the knife
was tw sted ninety degrees before being pulled from
its path. Tina Marie Cribbs was alive and conscious
during the infliction of this fatal wound.

At some point during the attack on Cribbs, she
struggled for her life, evidenced by blunt inpact
injuries to her torso and a l|aceration to her left
wist indicative of a defensive wound. Al'l this took
place in the small confines of a notel bathroom with
little if any chance of escape, where Cribbs would
have been face to face with her killer and his weapon
of choice, a knife with a blade at |east nine and one-
hal f i nches |ong.

Cri bbs was conscious at the |east |ong enough to
realize her |ifeblood was flowing down the bathtub
drain and that she could not escape death.

Rogers v. State, 783 So. 2d 980, 994 (Fla. 2001).

At the evidentiary hearing, penalty phase counsel Robert
Fraser testified that he did not see anything wong with the
State’s argunent concerning the victims perceptions at the tine
of her death. (PCR V4:610-11). M. Fraser testified that he
was aware of caselaw allowng the State to argue facts in
support of the HAC aggravator that caused the jury to focus on
the victims perception of the circunstances. (PCR V4:610).
Qobvi ously, the caselaw supports trial counsel’s reasoning for
not objecting to the prosecutor’s argunent. This Court has

stated that in determ ning whether HAC applies, the trial court
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considers the circunstances of the murder from the “unique

perspective of the victim” Banks v. State, 700 So. 2d 363, 367

(Fla. 1997). The victinms “fear and enotional strain may be
considered as contributing to the heinous nature of the nurder,
even where the victims death was alnost instantaneous.”

Preston v. State, 607 So. 2d 404, 410 (Fla. 1992). Because

Appel | ant cannot show either deficient performance or prejudice
as a result of trial counsel’s actions, this Court should affirm
the lower court’s ruling denying this sub-claim

Appel l ant next contends that the prosecutor denigrated a
statutory nental mtigating factor by making the follow ng
coment s:

M. Rogers is a violent, aggressive person and brain
damage has nothing to do with it. That’'s G en Rogers.

s there anything about the excuse of voluntarily use

of alcohol that in any way mitigates the death of Tina

Marie Cribbs? Oh, M. Rogers goes to a bar, spends

his noney to drink alcohol and then kills sonebody and

we’'re supposed to say, oh, well, that sonehow takes

away fromthe horror of that wonman’ s death.
(DAR V23:2827-28). At the evidentiary hearing, trial counsel
Fraser testified that the prosecutor was not denigrating any
defense,?! but was sinply attacking the facts presented by the

defense; sonething she was legally entitled to do. Counsel

testified that he could not show that Appellant’s alleged brain

2L pppellant did not present a defense at trial of voluntary
i nt oxi cati on.
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damage was responsible for the violent nmurder, so he could not
stop the prosecutor from arguing the opposite proposition. (PCR
V4:611-12).

After hearing the testinony and considering the record, the
| ower court found that Appellant could not establish prejudice
because this issue was raised on direct appeal and this Court

found that “nobst of the argunents conplained of do not

constitute error, much |ess fundanental error.” Rogers v.
State, 783 So. 2d 980, 1002 (Fla. 2001). In Chandler v. State,

848 So. 2d 1031, 1045 (Fla. 2003), this Court found that in
order for a defendant to be successful in a claimof ineffective
assistance of counsel for failure to object to allegedly
i mproper comments during closing argunent, the defendant nust
show that the coments that counsel failed to object to
constitute fundamental error. Because this Court has previously
found that the prosecutor’s comrents did not constitute error,
much | ess fundamental error, Appellant is wunable to establish
prej udi ce. 22

Li kewi se, Appellant has failed to establish prejudice based
on his claim regarding the prosecutor’s alleged denigration of

non-statutory mtigation during closing argunent. Agai n,

22 The instant comments were raised on direct appeal in
Appellant’s Initial Brief at 64, Rogers v. State (Case No.
91, 384).
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Appel l ant raised these specific comments on direct appeal and
this Court found that the comments were not erroneous, nuch |ess
fundanental error. Initial Brief of Appellant at 64-65, Rogers
v. State (Case No. 91,384). Accordingly, Appellant is unable to

establish prejudice under Strickland. Rogers, 783 So. 2d at

1002; Chandler, 848 So. 2d at 1045.

Finally, Appel | ant asserts that trial counsel was
ineffective for failing to object to the prosecutor’s “QOperation
Desert Stornf argunent. Trial counsel testified that had this

Court’s opinion in Ruiz v. State, 743 So. 2d 1 (Fla. 1999),72

been issued prior to the comments nmade by the prosecutor in the
instant case, he would have |odged an objection. The | ower
court denied this aspect of Appellant’s claim based on his

failure to establish prejudice, see Chandler, supra, and based

on his failure to establish deficient perfornmance. The | ower
court noted that trial counsel could not be deficient for
failing to anticipate future developnents in the law.  Meks v.
State, 382 So. 2d 673, 676 (Fla. 1980).

Appellant argues in his brief that had trial counsel
objected to this comment, the probability of reversal on appeal

woul d have been great. Initial Brief of Appellant at 80.

22 |n Ruiz, this Court condemed prosecutor Cox’s “Operation
Desert Stornf argunment and found that she presented “virtually
the sane” argunent in the instant case. Rogers, 783 So. 2d at
1002 n. 6.
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Contrary to Appellant’s assertion, this Court found that the
i nproper coment did not warrant a mstrial and did not
constitute fundanental error. Rogers, 783 So. 2d at 1002.
Thus, even if counsel had objected, a mistrial would not have
been warranted and therefore no prejudice can be shown.

Appellant also asserts that the trial court erred in
concluding that trial counsel could not be deficient for failing
to anticipate future devel opnents in the |aw because he asserts
that Ruiz was not new |law. CQbviously, because Ruiz had not been
i ssued, counsel was not aware at the tine of Appellant’s penalty
phase that this Court would condemrm an argunent simlar to the
one given in this case. Al t hough there was obviously casel aw
out at the tinme regarding prosecutorial msconduct, counsel
cannot be faulted for failing to foresee this Court’s decision

in Ruiz.

Finally, trial counsel mtigated any prejudice from the
i nproper “QOperation Desert Storni argunment by utilizing his own
i nproper argunent extolling the love and loyalty of his 82-year-
ol d, 85-pound nother who would battle bailiffs on his behalf,
the noral courage taught in the Marine Corps thirty years ago,
and the inproper enotional appeal that the State wanted to
“cook” Appel | ant. (PCR V23:2835, 2837, 2854). Trial counse

testified at the evidentiary hearing that he capitalized on sone
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of the prosecutor’s argunment and nade the same types of
argunents that she nade. (PCR V4:615). Because Appel | ant
cannot show any deficient performance or prejudice based on
counsel’s failure to object to the prosecutor’s comments, this
Court should affirm the lower court’s order denying Appell ant

relief on this claim
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| SSUE V

APPELLANT HAS FAILED TO SHOW ANY | NDI VI DUAL ERRCRS,
MJUCH LESS, ANY CUMJLATI VE ERROR

Appellant clainms in his final issue that the argunents
contained in his brief, when considered cunulatively by this
Court, should cause this Court to vacate his judgnent and
sentence and order a new trial. The State has shown, however
that none of Appellant’s clains have nerit. The | ower court
agreed and found that because Appellant had failed to establish
any of his allegations of ineffective assistance of counsel, he
was not entitled to relief under a cunulative error analysis.
(PCR V5:881).

Because there is no individual error to consider, Appellant
is not entitled to conbine neritless issues together in an
attenpt to create a valid “cunulative error” claim See Brown
v. State, 846 So. 2d 1114, 1126 (Fla. 2003) (upholding | ower
court’s denial of cunulative error claim when each of the
i ndividual clainms of ineffective assistance of counsel had been

denied); Mnn v. More, 794 So. 2d 595 (Fla. 2001) (finding no

cunul ative effect to consider where all <claims were either

nmeritless or procedurally barred); Downs v. State, 740 So. 2d

506, 509 (Fla. 1999) (concluding that where allegations of
individual error do not warrant relief, a cunulative error

argument based thereon is without nmerit).
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CONCLUSI ON

In conclusion, Appellee respectfully requests that this
Honorable Court affirm the trial court’s denial of Appellant’s
notion for postconviction relief.
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