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PROCEDURAL HI STORY

Earline Wal ker was nurdered on January 9, 1978. She was
found, nude and nutilated, in an open field approximtely one-
quarter mle from Prestonss honme. She had been abducted from a
conveni ence store in the early hours of the norning. Preston was
convicted of preneditated nmurder, felony nurder commtted in the
course of a robbery, felony nurder conmtted in the course of a
ki dnappi ng, robbery, and kidnapping. The jury recomended a
sentence of death by a margin of 7-5. The trial judge foll owed
the jury reconmendati on and f ound three aggravati ng
ci rcunst ances:

1. Prior violent felony (throwing deadly m ssile);

2. Commtted during a felony (robbery and ki dnap);

3. Heinous, atrocious and cruel (victimkidnapped,

driven 1.5 mles, wal ked at knife point 500 yards
cut throat, nunerous stab wounds, cross on
forehead);

4. Cold, calcul ated and preneditated.

The trial judge found no mtigating circunstances, even
t hough Preston had argued he was under the influence of extrene
mental or enotional disturbance, did not have the capacity to
appreciate crimnality and was substantially inpaired, and his
age should be considered statutory mtigation. This Court

affirmed the death sentence, but struck the aggravating

circunstance of cold, calculated and preneditated. Preston v.



State, 444 So. 2d 939 (Fla. 1984). In affirm ng, the Court made
the follow ng fact findings:

Early in the afternoon on January 9, 1978, the nude
and nutil ated body of Earline Wal ker was di scovered in
an open field in Sem nole County by a detective of the
Al tanonte Springs Police Departnent. The victinm s body
had sustained nultiple stab wounds and | acerations
resulting in near decapitation.

Earline Wal ker was enployed as a night clerk at a
conveni ence store and had been di scovered mi ssing from
the store at approximately 3:30 A M when an officer
of the Altanonte Springs Police Departnent made his
regular patrol. The officer also found that the sum of
$574. 41 was missing from the store. The appellant,
Preston, was arrested on the following day on an
unrel ated charge. While he was in the custody of the
Sem nol e County Sheriff, a deputy recovered a |ight
brown pubic hair from Preston's belt buckle. Police
al so found a jacket of Preston's and several detached
food stanp coupons in Preston's bedroom at his
mot her's house the day after his arrest during a
search conducted after the police had received
Preston's nother's consent. Conparison of the serial
nunbers on the food stanmps recovered from the
wast ebasket in Preston's bedroom with those on two
coupon booklets turned over to the police by an
enpl oyee of the conveni ence store showed four matching
coupons. In addition, fracture pattern analysis
confirmed the coupons had been used at the conveni ence
store to nmeke purchases several days before the
murder. No latent fingerprints were obtained from
t hese sources.

Anal ysis reveal ed that the pubic hair recovered from
Preston's belt and another discovered on his jacket
could have originated fromthe victim Blood sanples
taken fromthe victimand Preston were conpared with
two stains found on Preston's jacket. The stains
proved to be of the same blood type and sanme enzyne
group as those of the victim |In processing the
victim s autonobile, which had been found abandoned on
the day of the nmurder, several usabl e | atent
fingerprints were obtained. One was identified as
bei ng Preston's.



Preston, 444 So. 2d at 941-942.
Preston filed a Rule 3.850 notion to vacate during his first
death warrant. After an evidentiary hearing, relief was denied.
Denial of the notion was affirmed by this Court. Preston v.

State, 528 So. 2d 896 (Fla. 1988).

After a second death warrant was signed, Preston filed a
habeas petition/coram nobis based on Anew y di scovered evi dencef
t hat Preston:zs brother, Scott, actually nmurdered Earline Wl ker.

The trial court denied relief and this Court affirmed. Preston
v. State, 531 So. 2d 154 (Fla. 1988); cert. denied 489 U S 1072.

(1989). In affirmng, this Court made the follow ng additional

findings of fact:

Earline Wal ker, who was working as a night clerk at
the Li'l Chanp convenience store in Forest City, was
noticed mssing at approximately 3:30 a.m on the
norni ng of January 9, 1978. All bills had been renoved
from the cash register and the safe, and it was
subsequently determ ned that $574.41 had been taken.
Wal ker' s autonpobil e was found | ater that day parked on
the wong side of the road approximately one and a
half mles fromthe Li'l Chanp store. Thereafter, at
about 1:45 p.m of the same day, Wl ker's nude and
mutil ated body was discovered in an open field
adj acent to her abandoned aut onobil e.

Preston lived with his brothers, Scott and Todd, at
his nother's home which was | ocat ed about one-quarter
of a mle fromthe field in which Wil ker's body was
found. Scott Preston testified that he spent the
evening of January 8, 1978, at the house with his
brothers and his girlfriend, Donna Maxwel|l. At about
11:30 p.m, he retired to the bedroom with Donna.
About an hour later, Robert knocked on the door,



asking Scott to go with himto the Parlianment House
"to get sone noney." When Scott declined, Robert asked
one of themto help himinject some PCP. After Scott
and Donna refused to do so, they heard the door slam
as Robert left the house. At about 4:30 a.m, Robert
returned and asked them to cone to the living room
where he was attenpting to count sone noney. Because
he "wasn't acting normal,"” they counted the noney for
him which canme to $325. Robert told themthat he and
a friend, Crazy Kenny, had gone to a gay bar called
the Parlianment House where they had hit two people on
t he head and taken their noney. Scott and Donna went
back to bed. Donna gave simlar testinony concerning
Robert's actions. She also said that shortly before
9:00 a.m, Robert returned and told her that he had
heard that a body of a woman who worked in a store
near their house had been discovered in a field.

The head security guard at the Parlianment House
testified that he observed no di sturbance nor was any
di sturbance reported to him at that establishnment
during his shift which began in the early evening on
January 8 and ended at 5:00 a.m on January 9. There
was no police report of any incident at the Parlianent
House on January 9, 1978.

A woman returning home from her late night job at
about 2:20 a.m saw Preston wearing a plaid CPO jacket
at a location near the vacant | ot where Wal ker's body
was found.

Preston was arrested the day follow ng the nurder on
an unrelated charge. As part of the booking process,
his personal effects, including his belt, were
renoved, and his fingerprints were taken. A pubic hair
was di scovered entangled in Robert's belt buckle. A
m croscopi ¢ analysis of the hair together w th another
one di scovered on his jacket indicated that they could
have origi nated from Wal ker's body.

Bl ood sanples were taken from the victim and from
Preston and conpared with two blood stains found on
Preston's CPO jacket. The bl ood sanples were conpared

as to eight separate factors, including type, Rh
factor, and enzynme content. The sanple from the coat
and the victim matched in all eight tests, while

Preston's blood did not match in three. An expert
opi ned that the blood on the coat could not have been



Preston's but could have been the victinms. He also
testified that only one percent of the population
woul d have all eight factors in their bl ood.

Several detached food stamps were also found in
Preston's bedroom pursuant to a consent search
authorized by his nother. As a result of a fracture
pattern analysis, an expert wtness testified that
t hese coupons had been torn from a bookl et used by
Virginia Vaughn to nake purchases at the Li'l Chanp
food store several days before the nurder. Vaughn
testified that at the time of her purchase the coupons
had been placed either in the cash register or the
saf e.

Five usable latent fingerprints and pal minpressions
were obtained from Walker's autonobile and were
identified as having been nmade by Preston. One of
these was from a cellophane w apper of a Marlboro
cigarette pack found on the front console. The other
prints were |ocated on the doorpost and the roof of
the car. Preston took the stand in his own behalf. He
agreed that he was at his nother's house in the
conpany of his brothers and Donna Maxwel | the night of
January 8. However, he said he had injected PCP and
had no recoll ection of what occurred during the m ddle
portion of the night. He did recall trying to count
some nmoney and had sone recollection of going to the
Parliament House in a car driven by Crazy Kenny.
Preston denied having touched Wlker's abandoned
autonobile. He also said that he had not been in the
vicinity of the Li'l Chanp store for approxi mtely
six nmonths before the nurder. He testified that the
food stanps discovered in his roomwere found by him
on a path behind the Li'l Chanp store on the norning
of the nmurder when he went there to purchase
cigarettes. He admtted talking to Donna WMaxwell
regarding the discovery of the store clerk's body but
said that the conversation did not occur until about
3:30 to 4:30 p. m

Preston v. State, 531 So. 2d at 155 -157 (Fla. 1988).
Preston filed a second Rule 3.850 notion for postconviction
relief because the underlying felony for the Aprior violenti

aggravating circunmstance had been vacated. Pursuant to Johnson



V. M ssissippi, 486 U S. 578 (1988), this Court vacated Prestons
death sentence and remanded for re-sentencing. Preston v. State,
564 So. 2d 120 (Fla. 1990). After a re-sentencing hearing on
January 28, 1991, the jury recommended the death penalty by a
margin of 9-3. The trial judge granted a new sentenci ng hearing
when it was discovered one of the jurors had not accurately
responded in voir dire. On April 15, 1991, the jury recomended
the death sentence by a vote of 12-0 after the third penalty
phase. The trial judge followed the jury:ss recomendati on and
sentenced Preston to death on May 8, 1991. The trial court found
four aggravating circunstances:

1. During comm ssion of kidnapping;

2. Commtted to avoid arrest;

3. Pecuniary gain;

4. Heinous, atrocious and cruel.
The trial judge held there was no extreme enotional disturbance
and Preston:s capacity to appreciate the crimnality of his
conduct was not inpaired. The trial court gave minimal weight to
Preston:s age of 20 and found he was not a nere acconplice. As
non-statutory mtigation, the trial court found Preston had a
difficult childhood, a good prison record, and a good potentia
for rehabilitation. This Court affirmed the death sentence.

Preston v. State, 607 So.2d 404 (Fla. 1992), cert. denied, 507

U.S. 999 (1993).



Preston filed a third Rule 3.850 notion for postconviction
relief on May 23, 1994. The notion was anended March 22, 1995,
and February 28, 2000. By order dated Septenber 20, 2000, the
trial judge granted an evidentiary hearing on selected clains.
Preston filed an anmended Claim 41 and a new Claim 42 based on
Ring v. Arizona, 536 U S. 584 (2002). The evidentiary hearing
on the Rule 3.851 took place on January 7 and 27, 2004. The
trial judge denied relief on all clainms in a conprehensive order
dated March 31, 2005. The denial of the Rule 3.851 clains is
currently pending appeal in this Court. Case No. SC05-781

CLAI MS

Claim1l. RING V. ARI ZONA DI D NOT RENDER

FLORI DA* S DEATH PENALTY STATUTE

UNCONSTI TUTI ONAL.

This claimwas raised as Claim42 of the Rule 3.850 notion
for postconviction relief and is raised as Argunment 6 in the
appeal presently pending before this court. Case No. SC05-781.
Habeas corpus petitions are not to be used for additional
appeal s on questions which could have been or were raised on
appeal or in a rule 3.850 notion. See Hardw ck v. Dugger, 648
So. 2d 100, 105 (Fla. 1994); Rodriguez v. State, 31 Fla.lL.
Weekly S39, 49 (Fla. May 26, 2005).

Furthernore, the trial court found the aggravating
ci rcunmst ance of during-a-kidnapping, thus taking Preston outside

the application of Ring. A unaninmous jury found Preston guilty

7



beyond a reasonabl e doubt of ki dnapping, thereby satisfying the

mandates of the United States and Florida Constitutions. See
Ki mbr ough v. State, 886 So. 2d 965, 984 (Fla. 2004); Doorbal v.
State, 837 So. 2d 940, 963 (Fla.), cert. denied, 539 U S. 962
(2003).

The United States Suprenme Court's recent decision in Schriro
v. Summerlin, 542 U S. 348 (2004), held that the decision in
Ring is not retroactive. A nmpjority of this Court has also

concluded that Ring does not apply retroactively in Florida to

cases that are final, under the test of Wtt v. State, 387 So.
2d 922 (Fla. 1980). See Johnson v. State, 904 So. 2d 400, 412
(Flla. 2005). Accordingly, Preston’s Ring clains are procedurally

barred in these postconviction proceedings.

Further, this Court has rejected sinmlar clainms that Ring
requi res aggravating circunstances be alleged in the indictnent
or to be individually found by a unaninous jury verdict. See

Bl ackwel der v. State, 851 So. 2d 650, 654 (Fla. 2003); Porter v.
Crosby, 840 So. 2d 981, 986 (Fla. 2003). Thus, Preston is not
entitled to postconviction relief on his Ring clains. Walls v.

State, 31 Fla. L. Wekly S101 (Fla. Feb. 9, 2006).

Claim 2. CALDWELL V. M SSI SSI PPI DOES NOT RENDER
FLORI DA’ S DEATH PENALTY STATUTE UNCONSTI TI ONAL.

This issue was not raised at trial is procedurally barred.



Duf our v. Crosby, 905 So.2d 42 (Fla. 2005). Appellate counsel is
not ineffective for failing to raise issues not preserved for
appeal . See Medina v. Dugger, 586 So. 2d 317, 318 (Fla. 1991);
Roberts v. State, 568 So. 2d 1255, 1261 (Fla. 1990). This issue

was raised in the first Rule 3.850 appeal, and this Court held:

Rel yi ng upon the rationale of Caldwell v. M ssissippi
472 U.S. 320, 86 L. Ed. 2d 231, 105 S. C. 2633
(1985), appellant further asserts that the judge's
instructions to the jurors msled themw th respect to
the significance to be attached to their sentencing
verdi ct. Appellant cannot now raise this claim not
only because there was no objection interposed at the
trial but because the issue was not raised in his
direct appeal. Moreover, even if the claim were not
procedurally barred, it could not be sustained on the
nmerits. See Combs v. State, 525 So.2d 853 (Fla. 1988)
Grossman v. State, 525 So.2d 833 (Fla. 1988).

ld. at 899. This issue is procedurally barred and has no
merit.

This Court has repeatedly rejected objections based on
Caldwell v. M ssissippi, 472 U S. 320 (1985), to Florida's
standard jury instructions. See Sochor v. State, 619 So. 2d 285,
291 (Fla. 1993); Turner v. Dugger, 614 So. 2d 1075, 1079 (Fl a.
1992). Mansfield v. State/Crosby, 30 Fla. L. Wekly S598 (Fl a.
July 7, 2005). Since this issue has no nerit, counsel cannot be
ineffective. If a legal issue "would in all probability have
been found to be without nerit' had counsel raised the issue on
direct appeal, the failure of appellate counsel to present the

meritless issue will not render appellate counsel's perfornmance



ineffective." Rutherford v. Moore, 774 So. 2d 637, 643 (Fla.
2000); (quoting WIlianson v. Dugger, 651 So. 2d 84, 86 (Fla.
1994)). This is generally true with regard to issues that woul d
have been found to be procedurally barred had they been
presented on direct appeal. See id. Mreover, appellate counse

is not required to present every conceivable claim See Atkins

v. Dugger, 541 So. 2d 1165, 1167 (Fla. 1989).

Claim 3. WHETHER PRESTON | S COMPETENT TO BE

EXECUTED IS NOT REVI EWABLE AT THI' S TI ME SI NCE

THERE |'S NO ACTI VE DEATH WARRANT.

Preston alleges no facts in support of this allegation, nor

did he offer any support of this claimat the trial court. In
fact, he even concedes that this claim is not ripe for
consideration at this tine. (Habeas petition at p. 17). See
Thonpson v. State, 759 So. 2d 650, 668 (Fla. 2000); Provenzano
v. State, 751 So. 2d 37 (Fla. 1999); Fla. R Crim P. 3.811(d).

This claim has no nerit. Johnson v. State, 804 So. 2d 1218,

1225-1226 (Fla. 2001).
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Claim4. APPELLATE COUNSEL WAS NOT | NEFFECTI VE FOR
FAI LI NG TO ARGUE AN | SSUE VWHI CH WAS NOT PRESERVED
TRI AL AND HAS NO MERI T.
Preston cl ai ns appel |l ate counsel was ineffective for failing
to raise the issue that Florida's rule prohibiting counsel from
interviewng jurors is unconstitutional. Preston acknow edges

that he raised this claimin his Rule 3.850 motion as Claim 8,

and the trial judge found the issue procedurally barred (Habeas

Petition at 19). The issue is concurrently raised in the Rule
3.850 postconviction appeal pending in this court. Case No.
SCO05- 781.

Habeas corpus petitions are not to be used for additional
appeal s on questions which could have been or were raised in a
rule 3.850 notion. See Hardw ck v. Dugger, 648 So. 2d 100, 105
(Fla. 1994); Rodriguez v. State, 31 Fla. L. Wekly S39, 49 (H a.
May 26, 2005).

Preston has all eged no suspicion of m sconduct which woul d
require interviews. Rule 4-3.5(d)(4) of the Rules Regulating the
Fl orida Bar prohibits a lawer from initiating conmunication
with any juror regarding a trial with which the |awer is
connected, except to determ ne whether the verdict may be
subject to legal challenge. The rule provides that the |awer
"may not interview the jurors for this purpose unless the | awer

has reason to believe that grounds for such challenge nay

11



exist." R Regulating Fla. Bar 4-3.5(d)(4)1. Before conducting
such an interview, the lawer nust file a notice of intent to
interview, setting forth the name of the juror to be
interviewed. The |awer nust also deliver copies of the notice
to the trial judge and opposing counsel a reasonable tinme before
the interview This Court has cautioned "against permtting
jury interviews to support post-conviction relief" for
al l egati ons which focus upon jury deliberations. Johnson v.
State, 593 So.2d 206, 210 (Fla. 1992) (stating that "it is a
well settled rule that a wverdict cannot be subsequently
i npeached by conduct which inheres in the verdict and relates to

the jury's deliberations").

! Preston also challenges new Rule 3.575, Fla.R CrimP. which
[imts juror interviews. As stated in the court commentary,
this rule does not abrogate the Florida Bar rule. Furthernore,
even if this rule applied retroactively to Preston, he cannot
meet the time limts in that rule.

12



CONCLUSI ON

VWHEREFORE, based upon the foregoing argunments and
authorities, the Respondent respectfully requests that the
petition for wit of habeas corpus be denied.

Respectfully subm tted,

CHARLES J. CRI ST, JR
ATTORNEY GENERAL

BARBARA C. DAVI S
Assi stant Attorney General
Fl ori da Bar No. 0410519
Counsel for Respondent
444 Seabreeze Blvd., Suite 500
Dayt ona Beach, Florida 32118
Tel ephone: (386) 238-4990
Facsim|le: (386) 226-0457
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