To: Justices of the Florida Supreme Court
Re: Comments on all proposed stalking instructions

Please consider the following comments about dl the stalking jury
instructions that were published in the July 1% Florida Bar News.

1) All of the stalking statutes contain the word “maliciously,” but that term
Is not defined in any of the proposed instructions. The problem is that
“malicioudy” is defined two ways in Florida. For instance, in the
instructions for Shooting a Missilein a Dwelling (790.19 Fla. Stat.),
“malicioudy” is defined as “wrongfully, intentionally, without legal
justification or excuse, and with the knowledge that injury or damage will or
may be caused to another person or the property of another person.” But in
the instructions for Aggravated Child Abuse (827.03 Fla. Stat.),
“malicioudly” is defined as “done from ill will, hatred, spite, or an evil
intent.” To make matters worse, the giving of the first definition creates
reversible error if the second definition should have been given. Young v.
State, 753 So. 2d 725 (Fla. 1™ DCA 2000).

(It is not clear which definition should be given. But the correct definition
should obvioudly be given so as to avoid confusion for tria judges and a
possible retrial.)

2) There are two problems with the proposal for Aggravated Stalking,
784.048(4). Thefirst problem is that the term “credible threat” is defined in
the proposed standard instruction, but the phrase “credible threat” is not an
element. That is easily fixed by deleting the definition on “credible threat.”
The second problem is that the proposed instruction does not tell the jurors
that the defendant had to know about the injunction or court-ordered
prohibition of conduct. Cases that highlight this problem include Gaspard v.
State, 848 So. 2d 1161 (Fla. 1% DCA 2003) and Cazeau v. State, 873 So. 2d
528 (Fla. 4" DCA 2004). The statute does not say that knowledge of the
injunction/court-ordered prohibitions of conduct is an eement. But if this
Court agrees with the First and Fourth Didtricts, then jurors should be
instructed that there is athird element of “knowledge.”
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