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STATEMENT OF CASE AND FACTS

On February 18, 1992, Defendant, along wth Leonardo
Franqui and Pablo Abreu, were charged by indictnent with the
first degree nurder of Raul Lopez, the attenpted first degree
murder of Danilo Cabanas, Sr., the attenpted first degree nurder
of Danilo Cabanas, Jr., the attenpted arned robbery of the
Cabanases, two counts of grand theft auto and the unlawf ul
possession of a firearm during the conm ssion of an offense.
(R 1-5) Prior to trial, Abreu entered into a plea agreenent
with the State.? (R 2) The matter proceeded to trial on July 7,

1993. (R 20) After considering the evidence, the jury found

! The symbols “R” and “T.” will refer to the record on appeal
and transcript of proceedings from Defendant’s direct appeal,
FSC Case No. 83,611, respectively.
> Defendant, Franqui, Abreu, Ricardo Gonzalez and Fernando
Fernandez were also charged, convicted and sentenced to death
for the nmurder of Oficer Steven Bauer. This Court affirned all
of the convictions but reversed all of the death sentences.
Fernandez v. State, 730 So. 2d 277 (Fla. 1999); San Martin v.
State, 717 So. 2d 462 (Fla. 1998); Gonzalez v. State, 700 So. 2d
1217 (Fla. 1997); Franqui v. State, 699 So. 2d 1332 (Fla. 1997).
This Court ordered that Fernandez and Defendant be resentenced
to life. Fernandez, 730 So. 2d at 283; San Martin, 717 So. 2d
at 471-72. Resentencings were ordered for Franqui and CGonzal ez.
Gonzal ez, 700 So. 2d at 1219; Franqui, 699 So. 2d at 1336.
After the resentencings, Franqui and Gonzalez were again
sentenced to death, and this Court affirnmed those sentences.
Franqui v. State, 804 So. 2d 1185 (Fla. 2002); Gonzalez .
State, 786 So. 2d 559 (Fla. 2001). Bot h Franqui and CGonzal ez
sought and were denied post conviction relief, This Court has
affirmed the denial of post conviction relief regarding Franqui.
Franqui v. State, 32 Fla. L. Wekly S210 (Fla. May 3, 2007).
Gonzal ez’ s post conviction appeal remains pending before this
Court. Gonzalez v. State, FSC Case No. SC04-225.
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Def endant guilty as charged on all counts. (R 634-40)

trial

court adjudicated Defendant in accordance wth

The

t he

verdicts. (R 641-42) The facts adduced at trial, as found by

this

Court, were:

Danil o Cabanas Sr., ad his son Danilo Cabanas, Jr.
operated a check-cashing business in Mdley, Florida.
On Fridays, Cabanas Senior would pick up cash from his
bank for the business. After Cabanas Seni or was robbed
during one of his bank trips, his son and a friend,
Raul Lopez, regularly acconpani ed himto the bank.

On Friday, Decenber 6, 1991, the trio left the
bank with $25,000 in cash. The Cabanases rode together
in a Chevrolet Blazer driven by the son; Lopez
followed in his Ford pickup truck. As the trio drove
al ongsi de the Pal netto Expressway, their vehicles were
“boxed in” at an intersection by two Chevrolet
Suburbans. Two rmasked nen exited from the front
Suburban and began shooting at the Cabanases. When
Cabanas Senior returned fire, the assailants returned
to their vehicles and fled. Cabanas Junior also saw
one masked person exit the rear Suburban.

Followng this exchange of gunfire, Lopez was
found outside his vehicle with a bullet wound in his
chest. He was transported to the hospital, but died
shortly thereafter.

The Suburbans driven by the masked nen were found
abandoned. It was subsequently determned that both
vehicles had been stolen. The Suburbans suffered
bul l et damage, including thirteen bullet holes in one
vehicle. The Cabanases’ Blazer was also riddled wth
ten bullet holes.

[ Def endant ’ s] conf essi on and a subsequent
statement, in which he told the police where he had
di sposed of the weapons used in the incident, were
admtted at trial. [Defendant] refused to allow either
statement to be recorded stenographically, but did
sign a waiver of his Mranda rights and orally
confessed to the crime. [Defendant] admtted his



i nvol verrent in the incident and recounted the details
of the plan and how it was executed. He expl ai ned that
Fernando Fernandez had told him and Franqui about
Cabanas’s check cashi ng busi ness several nonths before
this incident and that they had planned the robbery by
wat ching Cabanas to learn his routine. He also
expl ai ned how they used the stolen Suburbans to “box
in” the victimse at an intersection: [Defendant] and
Abreu drove in front of the Cabanases’ Blazer and
Franqui pulled alongside the Blazer in the second
Suburban so that the Cabanases could not escape. He
al so recounted that a brown pickup driven by Cabanas’s
“bodyguard” drove up behind the Blazer. [Defendant]
stated that he exited the passenger side of the first
Suburban armed with a 9nmm sem automatic pistol and
that Abreu exited the driver side arned with a “snall
machi ne gun.” [Defendant] admtted that he initiated
the robbery attenpt by telling the occupants of the
Bl azer not to nove and that he shot at the Bl azer when
the driver fired at them However, he denied firing at
Lopez’s pickup. [Defendant] also detailed Franqui’s
role in the planning and execution of the crinme. He
pl aced Franqui in proximty to Lopez’'s pickup, but
could not tell if Franqui fired his gun during the
incident. [Defendant] initially clained that he had
thrown the weapons used in the incident off a Mam
Beach bridge, but in a subsequent statenent admtted
that he had thrown the weapons into a river near his
home and drew a map detailing the |location. Two
weapons, a 9nm sem automatic pistol and a .357
revolver, were later recovered fromthat |ocation by a
police diver. [Defendant] did not testify at trial,
but his oral confession and subsequent statenent about
the guns were admtted into evidence.

Franqui’s formal witten confession was also

admtted at trial, over [Defendant’s] objection.
Franqui initially denied any know edge of the Lopez
shoot i ng, but conf essed when confronted wth

phot ographs of the bank and the Suburbans. Franqui
recounted the sanme details of the planning and
execution of the crinme that [Defendant] had detail ed.
Franqui admtted that he had a .357 or .38 revolver.
He also stated that [Defendant’s] 9mm sem automatic
jammed at tinmes and that Abreu carried a Tech-9 9 mm
sem automatic which resenbles a snmall rmachine gun

3



Franqui claimed that he returned fire in Lopez’'s
direction after Lopez opened fire on him

A police firearnms expert testified that the

bull et recovered from Lopez’s body was consistent with

the .357 revolver used by Franqui during the attenpted

robbery. The expert also stated that a bullet

recovered from the passenger mrror of one of the

Suburbans and a bullet found in the hood of the Bl azer

were definitely fired from the same gun as the Lopez

bull et. However, due to the rust on the .357 recovered

from the river, the expert could not rule out the

possibility that all three bullets had been fired from

anot her . 357 revol ver.
San Martin v. State, 705 So. 2d 1337, 1341-42 (Fl a.
1997) (footnote omtted).

The penalty phase commenced on Novenber 2, 1993. (R 38)
At the penalty phase, the State presented the testinony of Craig
Van Ness, Det. Boris Mntecon, Pedro Santos, Det. Ralph Nazario
and Abreu. M. Van Ness testified to the events that lead to
Defendant’s convictions for arned kidnapping and arnmed robbery
of M. Van Ness. (T. 2554-73) Det. Montecon testified
regarding his arrest of Defendant for the Van Ness crinmes on
January 14, 1992, the day the crinmes were commtted, and
Def endant’s confession regarding these crines. (T. 2574-96)
M. Santos testified to the events that lead to Defendant’s
convictions for attenpted nurder and attenpted robbery of M.
Santos that occurred on Novenber 29, 1991. (T. 2600-17) Det.

Nazario testified regarding Defendant’s confessions to the

crinmes regarding M. Santos. (T. 2617-37)
4



Abreu testified regarding the planning and execution of the
crimes against the Cabanases and M. Lopez. (T. 2710-63)
During this testinony, Abreu described a neeting that occurred
in the days before the crine. (T. 2713-17) The State then
elicited the discussion regarding the plan regarding M. Lopez:

[ The State:] M. Abreu, did Franqui tell vyou
that the people getting the noney out of the bank had
sonebody that protected themor was with thenf

[ Abreu:] Yes, that there was one behind them
that was |ike a bodyguard or an escort, and the ones
up front had the noney.

[ The State:] And what did Franqui tell you
about the bodyguard, what he would have with hinf?

[ Abreu:] He said not to worry about it, that the
only one that could shoot there was the bodyguard, not
t he ot hers.

[ The State:] And what did Franqui tell you or
Pablo they were going to do to the bodyguard, if
anyt hi ng?

[ Abreu:] That it would be better for him to be
dead first than Franqui.

[ The State:] What did Franqui tell you that
they were going to do with the bodyguard during the
crime?

[ Abreu:] First he was going to crash against him
and throw him down the curbside, and then he would
shoot at him but he didn’t do it that way.

(T. 2717-18)

Def endant presented the testinony of Abreu; Dom ngo
Mal donado, a prison mnister; Julio Calveiro, another prison
mnister; Juan San Martin, Defendant’s brother; Javier San
Martin, another brother; Daisy San Martin, Defendant’s sister;
Paul i na Martinez, Defendant’s grandnother; Francisca San Martin,

Def endant’s nother; Dr. Dorita Marina, a psychologist; and Dr.
5



Jorge Herrera, a neuropsychol ogi st. Def endant’ s school records
and a report of an evaluation conducted by Dr. Lourenco were
also admitted by stipulation.? (T. 2911) There was also a
stipulation that Defendant had not received any disciplinary
reports while incarcerated. (T. 2913-14)

Abreu testified that he was Defendant’s cousin and that
Def endant cane from a good famly, which included four brothers
and a sister. (T. 2764-65) He stated that Defendant’s father
drank a | ot but was a hard worker who supported himfamly. (T.
2765- 66) Def endant’ s parents fought and separated at tines
because Defendant’s father drank. (T. 2766) Abreu knew that
Def endant had a problem with his vision because of a chil dhood
accident. (T. 2767) However, he did not know if Defendant had
been to any nental health professionals. (T. 2767)

Mal donado testified that he had nmet Defendant about seven
or eight nonths before trial and had seen him at |east six or
seven times thereafter. (T. 2777-78) Mal donado bel i eved that
Def endant had accepted God, repented his sins and was renorseful
for his actions. (T. 2779) As such, WMaldonado believed that
Def endant was a changed man. (T. 2780)

Calveiro testified that he had net Defendant seven nonths

3 Defendant had indicated earlier in the proceedings that he
would only present Dr. Lourenco if the State objected to the
adm ssion of his report because he planned to have Dr. Herrera
testify regarding the findings. (T. 2813-14)
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to a year before trial and had seen him on several occasions.
(T. 2788-89) He also believed that Defendant had changed, had
confessed and repented his sins and was renorseful. (T. 2789-
90)

Juan San Martin testified that neither he nor any of his
si blings, other than Defendant, had ever been convicted of a
crime, and that he and the other siblings were gainfully
enpl oyed. (T. 2825-27) He and Defendant had previously worked
together for a period of three years. (T. 2827-28) Juan stated
t hat Defendant had worked throughout his |life and had hel ped to
support the famly. (T. 2728-29) He stated that Defendant was
very good at school. (T. 2828) However, Juan did not know his
grades but was aware that Defendant skipped school and never
finished high school. (T. 2828) Juan did not believed
Def endant was a violent person, felt that his conmm ssions of
these crimes was out of character and found Defendant to be
friendly and a good brother. (T. 2828-30)

Juan recalled little of his life in Cuba. (T. 2830) He
stated that his parents were separated, that his father drank
“nore than a little bit,” and that his father did not have nuch
contact with the children. (T. 2830-32) Juan descri bed
Def endant as nervous, easy-going and a foll ower because he was

not smart enough to think for himself. (T. 2832, 2837-38) Juan



stated that his parents were not abusive to any of their
children but that Defendant would be hit with a belt by his
father for m sbehaving. (T. 2835)

Javier San Martin testified that Defendant was a good
br ot her, who worked and hel ped to support the famly. (T. 2843-
45) He stated that his famly always had food and a hone and
that Defendant was the only nenber of the famly to get in
trouble. (T. 2846)

Daisy San Martin testified that Defendant was a good
brot her, not a violent person and a follower. (T. 2850-52) Her
parents were separated but Daisy did not know what caused the
separation and did not consider her father to be an al coholic.
(T. 2852-53) She admtted that the famly always had a hone and
food and that Defendant was the only nmenber of the famly to get
in trouble. (T. 2855-56) She stated that Defendant was
nervous. (T. 2856, 2858) She stated that Defendant was a hard
wor ker . (T. 2857) Dai sy stated that Defendant had stuck
scissors in his eye when he was young and had “cracked” his head
in a bicycle accident. (T. 2860)

Martinez testified that Defendant’s father had been a
political prisoner in Cuba before the Mariel boatlift. (T.
2861- 62) She had always lived near Defendant’s famly and

visited them frequently. (T. 2862) She considered Defendant to



be a good person and grandchild. (T. 2862-63)

Francisca San Martin testified that Defendant accidentally
cut hinself in the eye with a pair of scissors when he was four.
(T. 2865-66) As a result, Defendant had surgery but his vision
in that eye was inpaired and he had to wear glasses. (T. 2867)
Before this accident, Defendant enjoyed going to school but
afterward, he did not I|like going to school because he was
t eased. (T. 2867) The school, however, never conplained of
Def endant’ s behavior. (T. 2867) Wen Defendant was 16, he fell
of his bicycle, hit his head and | ost consciousness. (T. 2868)

Def endant had held a job for three year but lost it when
t he conmpany went bankrupt. (T. 2868) Thereafter, Defendant had
difficulty obtaining enploynment because he |acked an education
(T. 2868)

Franci sca believed that Defendant was a nonviolent person
and a good son, who always helped her. (T. 2869) However, she
bel i eved that Defendant had al ways been nervous. (T. 2869) She
stated that she and her husband had separated because her
husband drank. (T. 2869) However, her husband had always
supported the famly, and she considered him to be a good
f at her. (T. 2870-71) VWhile her husband had disciplined
Def endant was a belt two or three tinmes, he was not abusive to

Def endant. (T. 2871)



Dr. Marina testified that she evaluated Defendant and
obt ai ned an extensive psychosocial history fromhim (T. 2914)
She al so reviewed his school records and Dr. Lourenco’ s report.
(T. 2925, 2955) She administered the WAIS-R, an arithnetic
achi evenent test, the Bender Gestalt, trail making test,
Rorschach test, the MWI and the house-tree-person test (T.
2937-38, 2945, 2946, 2947, 2951, 2953)

From this assessment, Dr. Mrina |earned that Defendant’s
eye had been injured in a childhood accident, which resulted in
him being alnost blind in that eye, and that Defendant had a
facial tic. (T. 2921) Defendant stated this eye injury nmade it
difficult for him to learn to read and wite and that he
performed badly in school. (T. 2924, 2925) It also caused him
to be teased in school and to feel inferior. (T. 2924)

Def endant had cone to this country when he was 13. (T
2921) One of Defendant’s brothers had been raised by his
grandnot her but Defendant did not know why. (T. 2922-23)
Def endant asserted that his father drank, that he later started
to drink with his father as a teenager and that his father had
been abusive when the famly Ilived in Cuba. (T. 2923, 2928)
Def endant had used marijuana as a teenager also but stopped
after having a frightening experience with it. (T. 2928)

Def endant held nunerous jobs. (T. 2927) He had once quit

10



a job because the boss reprimanded him and he felt humli ated.
(T. 2927) Def endant had broken off a romantic relationship
because he was jealous that his girlfriend was talking to other
men and had never engaged in sexual relations. (T. 2927-28)
Def endant provided a brief outline of the facts of the case and
clained to be renorseful. (T. 2936)

On the WAIS-R, Defendant obtained a 76 verbal 1Q an 84
performance 1Q and a 77 full scale 1Q (T. 2939, 2943, 2945)
Def endant did very poorly on the achievenent test. (T. 2946)
The Bender Gestalt results indicated enotional difficulty but no
organicity. (T. 2946, 2947) Def endant had to take the
Rorschach test three tines because the result was invalid the
first tinme and the second admnistration was inconplete. (T.
2948-49) The eventual results were indicative of schizophrenia,
but Dr. Marina believed this was the result of Defendant’s eye
injury, as there were no other signs of schizophrenia in
Def endant or his famly. (T. 2949-50) The MWl was invalid
because of the elevated F scale, which Dr. Mrina again
attributed to Defendant’s vision problem (T. 2951-53)

Based on this information, Dr. Marina opined that Defendant
was deprived of a normal famly l|ife, had poor judgnent, had
borderline i ntellectual functi oni ng, had narci ssistic

personality disorder, had cyclothyma and had a |earning

11



disability. (T. 2940, 2943, 2945, 2954, 2955, 2961) Dr. Marina
stated that Dr. Lourenco’'s finding of an abnormality in |eft
tenporal area in the EEG he did was consistent wth her
findi ngs. (T. 2957) Dr. Marina stated that based on these
di agnoses, she believed that the extreme nental or enotional
statutory mtigators applied. (T. 2961) She also believed that
Defendant’s intellectual functioning, learning disability, his
good behavior in pretrial detention, his lack of potential for
future dangerousness, his famly background, his father’s
al coholism his abuse as a child and his use of al cohol were all
mtigating. (T. 2961-63)

On cross, Dr. Marina stated that the fact that the other
fam |y nmenbers denied abuse and minimzed the father’s drinking
did not affect her opinion because they were sinply in denial.
(T. 2983, 3022-23) She insisted that the best way to get
i nformati on about a defendant’s nental state was not to speak to
the person or their famly. (T. 3004) She stated that if one
accepted that Dr. Lourenco found evidence of organicity, her
di agnosi s of cyclothym a would be incorrect because the synptons
of the disorder would be caused by the organicity. (T. 3011)
However, she did not consider Dr. Lourenco’s finding to be
i nconsistent with her evaluation because the synptons would

still exist. (T. 3011-12)
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Dr. Herrera testified that he evaluated Defendant and
obtained a history from him (T. 3024-41) He also reviewed
Def endant’ s school records. (T. 3045) He al so adm nister the
Dash 2 test of nonverbal intelligence, the Wsconsin Card Sort
test, the Synbol Digit Mdalities test, the Gip Strength test,
Visual Search test, Color Namng test, the Finger Tap test,
Serial Digit Learning test, the Goove Pegboard test, Trail
Making test, Vigilance test, Verbal Fluency test, Rey Auditory
Ver bal Learning Test, Rey-Osterreith Conplex Figure test,
Fifteen Semantic Menory test, Figural Menory test and the
interview version of the MWI (T. 3049, 3050, 3051, 3052, 3053,
3054, 3055, 3057, 3058, 3060, 3061)

Through the history, Dr. Herrera |earned that Defendant had
difficulty learning to read, a history of truancy from school
and sustained an injury to his eye when he was a child. (T.
3044- 45) Def endant also related having been involved in two
accidents in which he suffered head trauma as a teenager, one of
whi ch involved a | oss of consciousness. (T. 3046) After having
been socially pronoted to the eighth and ninth grades, Defendant
dropped out of school when he was 16. (T. 3047) He also
reported Defendant’s work history. (T. 3047)

On the Dash 2, Defendant obtained an 1Q of 75, in the

borderline range of intellectual functioning. (T. 3049) The
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results of the Wsconsin Card Sort test were not normal but
there was no mmjor deviation. (T. 3051) The Synbol Digit
Modalities test yielded a nornmal result on the witten portion
and a mldly inpaired result on the oral portion. (T. 3052)
The Gip Strength test revealed that Defendant was weak. (T.
3052) The Visual Search, Color Nam ng, Serial Digit Learning,
Groove Pegboard, Vigilance, Rey-Gsterreith Conplex Figure and
Figural Menory tests yielded normal results, and the results of
the Finger Tap test was insignificant. (T. 3054-55, 3057, 3060,
3061) The MWPI showed no pathology. (T. 3061-62) The result on
the first half of the Trail Mking test was normal, but
Def endant failed the second half. (T. 3056) Defendant scored
in the noderately inpaired range on the Verbal Fluency test.
(T. 3058) Defendant was mldly to noderately inpaired on the
Rey Auditory Verbal Learning test. (T. 3060) Defendant was in
the noderately to severely inpaired range of the Fifteen
Semantic nenory test. (T. 3061)

Based on the results fromthe Verbal Fluency test, the oral
portion of the Trail Mking test, the Rey Auditory Verbal
Learning test and Fifteen Semantic Menory test, Dr. Herrera
suspected that Defendant had a lesion in his left tenporal |obe
caused by head traunma. (T. 3056-57, 3058, 3060, 3061, 3063-64)

He had a brain topograph or qualitative EEG perfornmed by Dr.

14



Lourenco to confirm his suspicions. (T. 3064-65) Dr. Herrera
stated that the reason he requested this test rather than a
medi cal imaging test was that the lesions he believed existed
did not show up in nedical images. (T. 3064) This test showed
an asymmetry of EEG anplitudes in the left tenporal region,
which confirmed Dr. Herrera' s suspicions. (T. 3065-66) The test
also found a pattern of immaturity in the frontal | obe. (T.
3066) He stated that the Ilesion caused Defendant to be
i mpul sive. (T. 3059)

Based on this evaluation, Dr. Herrera opined that
Def endant’s capacity to appreciate the <crimnality of his
conduct was substantially inpair. (T. 3069-70) He based this
on his belief that Defendant did not consider the results of his
actions. (T. 3070) He al so opined that Defendant would be a
foll owner. (T. 3072) He also felt Defendant’s |earning
disability, his ability to adapt to incarceration, and his |ack
of future dangerousness were mtigating. (T. 3073-75) He stated
that he had not found the extreme nental or enotional
di sturbance mtigator because he had not |ooked for it and he
had not found a nental disorder. (T. 3081-82)

On cross, Dr. Herrera opined that an inconsistency between
Defendant’s performance on a test he gave and his performance on

the sanme test when Dr. Marina gave it was the result of the
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nature of Defendant’s brain danage. (T. 3109) He expl ai ned
that the statement in Dr. Lourenco’s report about a finding
being of wunclear <clinical significance concerned Defendant’s
frontal | obe and not his tenporal |obe. (T. 3112, 3122)

The State then called Dr. Charles Miutter, a psychiatrist,
in rebuttal. (T. 3239-40) Dr. Mitter testified that he
eval uated Defendant, reviewed a summary  of Def endant’ s
confession, the depositions of Defendant’s experts and his
famly nmenbers, the raw data from Defendant’s experts’ testing
and Dr. Lourenco’ s report. (T. 3243-45)

Def endant told Dr. Mitter that he did not intend to harm
the victinms, only fired his gun in response to the victins
firing at him and fired his gun up in the air. (T. 3246)
Def endant did admt to planning and attenpting to rob the
victinms and knowng it was wong to rob people. (T. 3246)
However, Defendant stated that he was sinply not thinking of the
consequence of his actions when he was committing them (T.
3246) G ven this discussion, Dr. Miutter believed that Defendant
appreciated the crimnality of his conduct when he commtted the
crimes. (T. 3247)

Dr. Mitter stated that the Rorschach test did not provide
i nformati on about how long a person nay have suffered from any

mental di sorder. (T. 3251) He did not believe that Dr.
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Lourenco’s report indicated brain dysfunction in the [eft
tenporal |obe as the report stated the findings were of unclear
clinical significance. (T. 3247) Thus, Dr. Mutter opined that
the report did not clearly show a lesion and that any |esion

that did exist was irrelevant because it did not affect

Def endant’ s behavi or. (T. 3247-48) He also found no
psychol ogi cal disturbance or nobod swings in Defendant. (T.
3249) However, Defendant did have borderline intellectual

functi oni ng. (T. 3254) As such, Dr. Mitter opined that neither
of the statutory nental mtigators applied. (T. 3249, 3251-53)

During cross, Defendant questioned Dr. Mitter about the
fact that Dr. Lourenco’s statenent about unclear clinical
significance only applied to one of two findings. (T. 3296-97)
Dr. Mitter admtted that it did but asserted that the other
finding was due to Defendant’s eye injury in his opinion. (T.
3297-98) He acknowl edged that the second finding could be due
to a |l esion caused by a head injury but stated that it would not
affect his opinion even if it were true. (T. 3298-3300)

After considering this evidence, the jury recomrended that
Def endant be sentenced to death for the nurder of M. Lopez by a
vote of 9 to 3. (R 1038) The trial court followed the jury's
recommendati on and sentenced Defendant to death. (R 1095-1117)

In aggravation, the trial court found three aggravators: (1)

17



prior violent felony, based on Defendant’s convictions for the
armed kidnapping and arned robbery of M. Van Ness, the
attenpted nurder and attenpted arned robbery of M. Santos, and
the attenpted nurders of the Cabanases; (2) during the course of
a robbery and for pecuniary gain, nerged; and (3) cold,
cal cul ated and preneditated (CCP). (R 1096-99) In mtigation,
the trial court found only that Defendant was |loved by his
famly, as a nonstatutory nitigator. (R 1113) It considered
and rejected both of the statutory nental mtigators, the
extreme duress statutory mtigator, the age statutory mtigator,
Defendant’s 1 Q score as a nonstatutory mtigator, alleged brain
damage as a nonstatutory mtigator, the fact that Defendant did
not fire the fatal bullet as a nonstatutory mtigator, Abreu’'s
plea to a |life sentence as a nonstatutory mtigator, the fact
t hat Def endant conf essed as a nonstatutory m tigator,
Def endant’s all eged renborse as a nonstatutory mtigator, nental
problens not rising to the level of the statutory mtigators as
a nonstatutory mtigator, and Defendant’s request for nmercy as a
nonstatutory mtigator. (R 1099-1115)

The trial court also sentenced Defendant to life
imprisonnent with a three year mninum nandatory term for each
of the attenpted nurders, 15 years inprisonnment wth a three

year mnimum mandatory term for the attenpted arnmed robbery, 5
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years inprisonnent for each of the grand theft autos, and 15
years inprisonnment for the possession of the firearm (R 1116-
17, 1121-25) The trial court ordered that all of these
sent ences be served consecutively to each ot her and
consecutively to his sentences for the Van Ness and Santos
cases. (R 1125)

Def endant appealed his convictions and sentences to this
Court. In his initial brief, Defendant raised 16 issues:

l.

THE COVBI NATION OF THE PRACTICE OF DEATH QUALI FYI NG
THE JURY ON VO R DI RE AND THE REFUSAL OF THE COURT TO
GRANT THE DEFENSE MOTI ONS FOR | NDI VIDUAL VO R DI Rl NG
OF THE PROSPECTIVE JURORS DENED [DEFENDANT] HI'S
FEDERAL AND STATE DUE PROCESS AND FAIR TRIAL RIGHTS
AND H' S RIGHT TO NOT BE SUBJECTED TO CRUEL AND UNUSUAL
PUNI SHVENT.

1.

THE TRIAL COURT ABUSED ITS DI SCRETION IN FAILING TO
GRANT [ DEFENDANT’ S] OFT- ASSERTED MOTIONS FOR A TRI AL
SEVERANCE FROM FRANQUI I N VI OLATI ON OF [ DEFENDANT §]
CONFRONTATION RIGHT, H'S DUE PROCESS RIGHT, H'S FAIR
TRIAL RIGHT, AND H S RIGHT TO NOI BE SUBJECTED TO
CRUEL AND UNUSUAL PUNI SHVENT AS GUARANTEED H M BY THE
CONSTI TUTI ONA OF THE UNI TED STATES AND OF THE STATE OF
FLORI DA.

(I
THE COURT ERRED IN ALLOWNG THE PROSECUTION TO HAVE
USED AS EVI DENCE AGAI NST [ DEFENDANT] THE | NCULPATI NG
PART OF H S PURPCRTED STATEMENTS TO THE POLI CE AND TO
HAVE USED AS EVIDENCE AGAINST H M THE PARTS OF
LEONARDO FRANGUI'S THAT WERE | NCULPATING TO BOTH
DEFENDANT, OR TO FRANGUI ALONE, VWH CH RULI NG VERE | N
VI OLATION OF H'S FEDERAL AND STATE CONSTI TUTI ONALLY
PROTECTED RI GHTS TO HAVE COUNSEL, TO REMAIN SILENT, TO
BE ACCORDED THE DUE PROCESS OF LAW TO HAVE A FAIR
TRIAL AND TO NOI' BE SUBJECTED TO CRUEL AND UNUSUAL
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PUNI SHVENT.

| V.
THERE WAS AN | NSUFFI CI ENCY OF EVI DENCE FOR THE COURT
TO HAVE SUBM TTED TO THE JURY THE STATE' S CLAIM THAT
DEFENDANT [] WAS QU LTY OF PREMEDI TATED FI RST DEGREE
MURDER I N THE KI LLI NG OF RAUL LOPEZ.

V.
THERE WAS AN | NSUFFI Cl ENCY OF EVIDENCE TO SUSTAIN THE
CONVI CTI ONS OF [ DEFENDANT] FOR PREMEDI TATED MJRDER
BECAUSE THE ONLY PLAN THE EVI DENCE SHOWED TO BE WORTHY
OF BELI EF WAS THE PLAN TO COW T AN ARMED ROBBERY.

VI .
[ DEFENDANT’ S] CONSTI TUTI ONAL  RIGHT  AGAI NST  SELF-
| NCREM NATION ---- H'S RRGHT TO REMAIN SI LENT ---- WAS

VI OLATED BY THE PROSECUTOR'S BRING NG TO THE JURY' S
ATTENTI ON THAT AFTER [DEFENDANT] GAVE AN | NFORVAL
STATEMENT, HE REFUSED TO G VE A FORVAL ONE, AND THE
COURT ERRED IN REFUSING TO GRANT [DEFENDANT] ANY
RELI EF THEREFROM

VI,

[ DEFENDANT] WAS DENIED H'S FEDERAL AND STATE
CONSTI TUTI ONAL RIGHTS TO BE ACCORDED DUE PROCESS, TO
BE G VEN A FAIR TRIAL AND TO NOT BE SUBJECTED TO CRUEL
AND UNUSUAL PUNI SHVENT BY THE FACT THAT THE COURT
BELOW NEVER REQUI RED THE MEMBERS OF THE JURY TO ADVI SE
THE COURT WHETHER THEY FOUND HI M GUI LTY OR NOT GUILTY
OF PREMEDI TATED FI RST DEGREE MJURDER AND WHETHER THEY
FOUND HM GUILTY OR NOT GUILTY OF FI RST DEGREE FELONY
MURDER.

VIIT.
THE COURT ERRED |IN REFUSI NG [DEFENDANT'S] RIGHT FOR
HS COUNSEL TO UTILIZE THE SERVICES OF A JURY
SELECTI ON EXPERT AND BY THE REFUSAL OF THE COURT TO
ALLOWN THE DEFENSE TO GO TO DENMARK TO TAKE THE
DEPCSI TION OF THE MEDI CAL EXAM NER' S REPRESENTATI ON
WHO PREPARED THE AUTOPSY OF THE BCODY OF RAUL LOPEZ.

I X.
[ DEFENDANT' S] RI GHT TO NOT BE DEPRIVED OF H'S RIGHT TO
LI FE W THOUT BEI NG ACCORDED THE DUE PROCESS OF LAW AND
NOT TO BE SUBJECTED TO CRUEL AND UNUSUAL PUNI SHVENT
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VERE VI OLATED BY THE PENALTY PHASE JURY HEARI NG THE
STATE' S MENTAL HELATH REBUTTAL DOCTOR M SSTATE THE LAW
THAT NO STATUTORY OR NON STATUTORY MENTAL HEALTH
M Tl GATING C RCUMSTANCE WOULD BE  APPLICABLE TO
[ DEFENDANT] OTHER THAT THAT HE DIDN T KNOW RI GHT FROM
VWRONG, AND BY THE COURT'S SENTENCING H M TO DEATH
BEI NG BASED ON SUCH M SREPRESENTATI ON OF THE LAW AND
BY ITS FAILING TO G VE ANY WEI GAT TO [ DEFENDANT S]
CLAI MED M Tl GATI NG CI RCUMSTANCES CONSI DERED BY | T.

X.
THE COURT ERRED AT THE PENALTY PHASE I N CHARG NG THE
JURY THAT | T SHOULD CONSI DER AGGRAVATI NG Cl RCUMBTANCE
(5)(1), |.E, “THE CAPITAL FELONY WAS A HOM Cl DE AND
WAS COMM TTED IN A COLD, CALCULATED AND PREMEDI TATED
MANNER W THOUT ANY PRETENSE OF MORAL OR LEGAL
JUSTI FI CATION,” AND |T ERRED THEREAFTER IN |TSELF IN
CONSI DERING AND FINDING THE APPLICABILITTY OF TH'S
AGGRAVATI NG Cl RCUMSTANCE.

Xl .

THE COURT ERRED | N PRECLUDI NG DEFENSE COUNSEL FROM
ARGUI NG TO THE ADVI SORY JURY AT PENALTY PHASE AS TO
THE NUMBER OF YEARS TO WHI CH [ DEFENDANT] COULD BE
SENTENCED ON THE COUNTS OF THE | NDI CTMENT OTHER THAN
THE FI RST DEGREE MJURDER COUNT AND | N KEEPI NG FROM THE
JURY THE FACT THAT [ DEFENDANT] HAD PREVIOQUSLY BEEN
SENTENCED TO TWENTY- SEVEN YEARS | N A SEPARATE CASE.

X,

[ DEFENDANT] WAS DENIED HI'S DUE PROCESS, FAIR TRIAL,
AND PROTECTI ON AGAI NST CRUEL AND UNUSUAL PUNI SHVENT
RIGHTS BY THE PROSECUTION BEING ALLONED TO PLACE
BEFORE THE  SENTENCING JURY  EXTENSI VE  TESTI MONY
REGARDI NG [ DEFENDANT’ S] I NVOLVEMENT IN TWO OTHER
ALLEGED VIOLENT FELONIES, BUT WTH H'S COUNSEL NOT
BEING ALLONED TO ATTEMPT TO MNIMZE H'S ROLES IN
THESE TWO OTHER VI OLENT FELONI ES.

X,
THE COURT ERRED IN REFUSING TO CHARGE THE ADVI SORY
JURY AS TO THE SUBSTANCE OF ANY OF THE NON- STATUTORY
M Tl GATING CI RCUMSTANCE BEING CONTENDED FOR BY
[ DEFENDANT] BEI NG APPLI CABLE.
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XI'V.

IN G VING THE STANDARD PENALTY PHASE JURY | NSTRUCTI ON
THAT IF THE JURY DETERM NED THERE WERE SUFFI Cl ENT
AGGRAVATI NG CI RCUMSTANCES TO JUSTI FY THE | MPCSI TI ON OF
THE DEATH PENALTY, |IT S NEXT DUTY WAS TO DETERM NE
WHETHER THERE WERE SUFFI Cl ENT M TI GATI NG Cl RCUMSTANCES
TO OQUTWEI GH THE AGGRAVATED ClI RCUMSTANCESM THE COURT
VI OLATED [ DEFENDANT’ S]  CONSTI TUTI ONAL DUE PROCESS,
FAIR TRIAL RIGHTS AND H'S RIGHAT TO NOT BE SUBJECTED TO
CRUEL AND UNUSUAL PUSNI SHVENT BY SHI FTI NG THE BURDEN
OF PROCF TO HIM TO SHOW WHY HE SHOULD NOT BE G VEN THE
DEATH PENALTY.

XV.

THE SENTENCE | MPOSED UPON DEFENDANT [] WVIOLATES HI S
RI GHT UNDER THE EI GHTH AMENDMENT TO THE UNI TED STATES
CONSTI TUTI ON  AND UNDER ART | SECT. 17 OF THE FLORI DA
CONSTI TUTI ON TO NOI' BE SUBJECTED TO CRUEL AND UNUSUAL
PUNI SHVENT, AND | T VI OLATES ONE OF THE MOST | MPORTANT
STANDARDS OF DECENCY FOLLOWED BU CIVILIZED SOCI ETI ES
i.e., THAT THEY DO NOT PUT H MAN BEI NGS TO DEATH.

XVI .
THE STATE WAS GUILTY OF PROSECUTORI AL M SCONDUCT | N
THI'S CASE WH CH ROSE TO LEVEL OF DEPRVI NG [ DEFENDANT]
OF A FAIR TRIAL, THE DUE PROCESS OF LAW AND H S RI GHT
TO NOT' BE SUBJECTED TO CRUEL AND UNUSUAL PUNI SHMVENT.

Initial Brief of Appellant, FSC Case No. 83,611. After ora
argunment, Defendant filed a supplenental brief, adding an
addi tional issue:
XVI | .
THE SENTENCI NG COURT VI OLATED [DEFENDANT'S] RIGHT TO
BE PRESUMED | NNOCENT BY MAKING REFERENCE TO THE
SEPARATE BUT UNTRI ED CHARGE (AT THAT TI ME) THAT HE WAS
UNDER AN | NDI CTMENT FOR THE MURDER OF POLI CE OFFI CER
STEVEN BAUER
Suppl enent al Poi nt on Appeal, FSC Case No. 83,611.
On Decenber 24, 1997, this Court affirnmed Defendant’s

convi ction and sentences. San Martin v. State, 705 So. 2d 1337
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(Fla. 1997). This Court determined that the issues regarding
death qualification of the jury and individual voir dire were
not preserved or neritorious, that sone of the argunents in
support of the suppression issue were not preserved, that the
rest of the issue was without nerit and that Defendant | acked
standing to raise an issue regarding the suppression of
Franqui’'s confession, that the issue also |acked nerit and that
testinmony about his refusal to have his confession recorded did
not anmount to a comment on silence. Id. at 1342-45, 1346. This
Court determned that the evidence was sufficient to sustain the
convictions under either a preneditated or felony nurder theory
and there was no requirenment for a special verdict regarding the
theory of first degree nurder. ld. at 1345-46. It determ ned
that the issue regarding the jury selection expert was not fully
preserved and was wthout nerit and that the issue regarding
traveling to Dennmark was waived. I1d. at 1346-47. It determ ned
that any error in the adm ssion of the rebuttal testinony was
invited, that the trial court had properly found the aggravators
and rejected the mtigators, that the trial court had not abused
its discretion regarding the admssibility of evidence at the
penalty phase and that the jury instruction on nonstatutory

mtigation was proper. ld. at 1347-50. This Court also

determ ned that the issues regarding the alleged burden shifting
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and the State’s coments were unpreserved and wthout nerit.
ld. at 1350. However, this Court did determne that the trial
court erred in denying Defendant’s notion for severance but the
error was harnl ess. ld. at 1344. This Court also determ ned
that the trial court had erred in discussing the disparity in
roles in the Bauer nurder in discussing Abreu' s life sentence
but found that error harm ess. 1d. at 1350-51

Def endant then sought certiorari review in the United
States Suprene Court. The Court denied certiorari on Cctober 5,
1998. San Martin v. Florida, 525 U S. 841 (1998)

On Cctober 14, 1998, the State notified the Ofice of the
State Attorney and the Departnment of Corrections of the
affirmance of Defendant’s convictions and sentences. (PCR- SR.*
1-4) The State Attorney then notified the Florida Departnent of
Law Enforcenent (FDLE), the M am -Dade Police Departnent, the
North Mam Police Departnment, the Hialeah Police Departnent and
the Cty of Mam Police Departnent of the affirmance on
Novenmber 4, 1998. (PCR SR. 5-14) On January 12, 1999, the
State Attorney also notified the Ofice of the Attorney Cenera

that the FBI, Dade County Departnent of Corrections, Dade County

* The synmbols “PCR” and “PCT.” will refer to record on appea
and transcript of proceedings in this appeal, respectively. The
synmbol “PCR-SR.” w Il refer to the supplenmental record on
appeal. The State is noving to supplenment the record with the
m ssing docunments concurrently with the filing of this brief.
As such, the page nunbers are estinates.
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Medi cal Exam ner and Sweetwater Police Departnent had additional
public records. (PCR SR. 15-16) On January 25, 1999, the
Ofice of the Attorney Ceneral notified the court and parties
that the FBI was not covered by Fla. R Crim P. 3.852 and woul d
not be notified. (PCR SR 17-20) It also sent notices to
produce public records to the Dade County Departnent of
Corrections, the Dade County Medical Examiner’'s Ofice and the
Sweet wat er Police Departnent on that sanme day. (PCR SR 21-26)
On May 18, 1999, Defendant noved for an extension of tine
to file requests for additional public record. (PCR SR 27-29)
Def endant claimed that agencies had not conplied with their
public records obligations but did not identify which agencies
had allegedly not conplied nor did he attenpt to conpel
conpl i ance. (PCR SR. 28-29) The post conviction court granted
a 30 day extension. (PCR SR 30, PCT. 25-26) On July 2, 1999,
Def endant again nmoved to extend the time for seeking additional
public records. (PCR-SR  31-38) This time he asserted that
none of the agencies except the Ofice of the State Attorney,
the Departnent of Corrections and the Medical Exam ner had
conpl i ed. I d. However, Defendant still took no action to
conpel conpliance. At the hearing on the notion, the State
obj ected because Defendant had not diligently sought the

allegedly mssing records by noving to conpel. (PCT. 29-33)
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The post conviction court granted a 60 day extension, ruling
that Defendant had no responsibility to seek the records
diligently and stated that it would keep granting extension
unl ess the State noved to conpel for Defendant. (PCT. 34)

On July 29, 1999, the State noved to conpel the agencies
that allegedly were not in conpliance to produce public records.
(PCR-SR. 39-61) At the hearing on the State’s notion, the
agencies indicated that they were in the process of conplying
and would have all the records sent within 30 days. (PCT. 37-
38) Def endant then noved the lower court to have the seal ed
records transported to the court for an in canera inspection.
(PCT. 38-41, PCR SR 62-69) The lower court agreed to do so.
(PCT. 39, PCR SR 70-71)

On Septenber 9, 1999, Defendant again noved to extend the
time for seeking additional public records. (PCR SR 72-80)
Def endant noted that several agencies had conplied but that the
records were unavailable for review because they were being
processed. | d. The |ower court again granted an extension.
(PCT. 47)

On Cctober 4, 1999, Defendant filed a shell notion for post
conviction relief. (PCR 31-60) Def endant clainmed that the
motion was inconplete because his counsel was overworked and

under funded and because he did not have public records. I d.
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However, the notion did not identify any agencies that were not
in conpliance and nerely conplained that the in canera
i nspection had not occurred. (PCR 42-43)

At the next status hearing on Cctober 12, 1999, the State
informed the Court that all of the agencies were in conpliance.
(PCT. 50) Wth regard to the in canmera inspection, the Sate
informed the Court that an order to transport the records had
never been served. (PCT. 50) At that point, the |ower court
directed that the order be faxed to the repository and reset the
matter. (PCT. 50-52)

On Cctober 29, 1999, Defendant again noved for an extension
of time to seek additional public records. (PCR-SR 81-87) In
this notion, Defendant conplained that he believed the State
shoul d have noticed other, unspecified agencies to submt public
records. 1d. At the next hearing, the State infornmed the court
that the clerk’s office had received the exenpt naterials and
that a hearing needed to be set to open the boxes. (PCT. 55-58)
After the hearing was set, Defendant then conplained that
records from Bi scayne Park, Opa Locka and South M am were not
at the repository and asked for an extension of tinme to seek
addi tional public records. (PCT. 59-60) The State responded
that it had not noticed those agencies and that the appropriate

procedure if Defendant believed these agencies had additional
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records was for Defendant to file additional public records
requests. (PCT. 60-62) Def endant insisted that the State
should do his requests for additional public records for him or
that he should be given nore tine to nmake the requests hinself.
(PCT. 61-65) The lower court agreed to all ow Defendant to make
untinely requests for additional public records but ordered that
Defendant file his final anmended notion by Decenber 10, 1999, a
nmonth after the hearing. (PCT. 64-68) The next day, the Court
ext ended that deadline until January 11, 2000. (PCR SR 88)

On Decenber 16, 1999, the lower court held a hearing to
open the boxes containing the sealed records. (PCT. 78-85) On
Decenber 23, 1999, Defendant noved to continue the deadline for
filing his final amended notion until Mrch 8, 2000, because he
had been granted extensions to seek additional public records.
(PCR. 61-64) The | ower court granted the notion and extended
the filing deadline until March 8, 2000. (PCR 65) At the
begi nning of the next hearing, the | ower court indicated that he
had reviewed the trial transcript and realized that Marilyn
Mlian, a close personal friend, had been one of the trial
pr osecut ors. (PCT. 94-95) At that point, Defendant voiced no
objection to the participation of the particular judge. (PCT.
95) The State, however, provided the lower court with this

Court’s decision in Mharaj v. State, 684 So. 2d 726 (Fla.
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1996), and asked the lower <court to review it and act
appropri ately. (PCT. 130) After reviewng the opinion, the
| ower court recused itself. (PCT. 130)

At the first hearing before the new judge assigned to
handl e the matter, Defendant again sought a continuance because
the public records had not been reviewed. (PCT. 146-58) \When
the court inquired what Defendant had done to review the
records, it was informed that Defendant had sinply waited for
the State to conpel his discovery for him (PCT. 158-59) The
| ower court found that Defendant was responsible for getting his
own discovery and set a deadline for the filing of a final
notion for March 22, 2000. (PCT. 159)

On March 10, 2000, Defendant noved to recuse the new judge.
(PCR-SR. 89-99) The notion clainmed that the new judge coul d not
be fair because Marilyn MIlian was now a judge herself and that
Maharaj required a recusal. Id. At the sanme tinme, Defendant
al so noved for another extension of the filing time, asserting
that he had only recently obtained the record from direct
appeal, gotten the public records from the repository and
|l earned that trial counsel’s file was |ost. (PCR SR 100-03)
The State filed a response to the npotion to recuse, asserting
that the nmotion was untinely and legally insufficient. (PCR

81-87)
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At the hearing on the notion to recuse, the |ower court
denied it as untinely and insufficient. (PCT. 173-80) However,
it indicated that it mght reconsider the issue if there was a
claim of egregious prosecutorial msconduct nade. | d. Wth
regard to the extension, the | ower court found there was no good
cause but granted an additional 30 days because it had extended
the time for Franqui to file his notion based on a personal
probl em experi enced by Franqui’s counsel. (PCT. 184-85)

On April 18, 2000, Defendant finally filed his final
anended notion for post conviction relief, raising 30 clains:

l.

[ DEFENDANT] |IS BEING DENIED H'S RIGHT TO EFFECTIVE

REPRESENTATI ON BY THE LACK OF FUNDI NG AVAILABLE TO

FULLY | NVESTI GATE AND PREPARE H'S POST- CONVI CTI ON

PLEADI NGS, UNDERSTAFFI NG AND THE WORKLOAD ON PRESENT

COUNSEL AND | NVESTI GATOR, IN VIOLATION OF H'S SI XTH,

El GHTH, AND FOURTEENTH AMENDMENT RIGHTS UNDER THE

UNI TED STATES CONSTITUTION AND IN VICLATION OF
SPALDI NG V. DUGGER.

I,

[ DEFENDANT] 1S BEING DENIED H'S RI GHTS TO DUE PROCESS
AND EQUAL PROTECTI ON AS GUARANTEED BY THE EI GATH AND
FOURTEENTH AMENDMENTS TO THE UNI TED STATES
CONSTI TUTI ON  AND THE CORRESPONDI NG PROVI SIONS OF THE
FLORI DA CONSTI TUTI ON BECAUSE ACCESS TO THE FILES AND
RECORDS PERTAINING TO [DEFENDANT'S] CASE |IN THE
POSSESSI ON O CERTAIN STATE AGENCIES HAVE BEEN
WTHHELD IN VICLATION OF CHAPTER 119, FLA.  STAT.
[ DEFENDANT] CANNOT PREPARE AN ADEQUATE 3.850 MOTI ON
UNTIL HE HAS RECEIVED PUBLIC RECORDS MATERI ALS AND
BEEN AFFORDED DUE TIME TO REVI EW THOSE MATERI ALS AND
AMEND.

[,
[ DEFENDANT' S] CONVI CTI ONS ARE MATERI ALLY UNRELI ABLE
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BECAUSE NO ADVERSARI AL TESTING OCCURRED DUE TO THE
CUMULATI VE EFFECTS OF | NEFFECTIVE ASSI STANCE OF
COUNSEL, THE W THHCOLDI NG OF EXCULPATORY OR | MPEACHVENT
MATERI AL, NEWY DI SCOVERED EVI DENCE, AND/ OR | MPROPER
RULINGS O THE TRIAL COURT, IN  VIOLATION OF
[ DEFENDANT' S] RIGHTS AS GUARANTEED BY THE FIFTH,
SI XTH, ElI GHTH, AND FOURTEENTH AMENDMENTS

| V.
[ DEFENDANT] WAS DENIED H'S RIGHT TO A FAIR TRI AL AND
WAS DEN ED EFFECTIVE ASSI STANCE OF COUNSEL WHERE
DEFENDANT WAS NOT ALLOWED TO TESTIFY BY HI S ATTORNEYS
AT THE GUI LT AND PENALTY PHASES OF H' S TRI AL.

V.
[ DEFENDANT" S] CONVI CTI ONS ARE CONSTI TUTI ONALLY
UNRELI ABLE IN VIOLATION OF THE FIFTH, SIXTH, EI GHTH,
AND FOURTEENTH AMENDMENTS AS ESTABLI SHED BY NEWY
DI SCOVERED EVI DENCE.

VI .

[ DEFENDANT] WAS DEPRIVED OF H'S RI GHTS TO DUE PROCESS
UNDER THE FOURTEENTH AMENDMENT TO THE UNI TED STATES
CONSTI TUTION AS WELL AS HI'S R GHTS UNDER THE FI FTH,
SIXTH, AND ElIGHTH AMENDMENTS, BECAUSE THE STATE
W THHELD EVI DENCE THAT WAS MATERI AL AND EXCULPATORY | N
NATURE. SUCH OM SSI ONS RENDERED DEFENSE COUNSEL’ S
REPRESENTATI ON | NEFFECTI VE AND PREVENTED A FULL
ADVERSARI AL TESTI NG OF THE EVI DENCE.

VI,

[ DEFENDANT' S] RIGHTS UNDER THE FIFTH, SIXTH, EI GHTH,
AND FOURTEENTH AMENDMENTS TO THE UNTED STATES
CONSTI TUTI ON  AND THE CORRESPONDI NG PROVI SIONS OF THE
FLORI DA CONSTI TUTION WERE VI COLATED BY COUNSEL' S
| NEFFECTI VENESS DURING VO R DIRE WHETHER DUE TO
COUNSEL’ S DEFI Cl ENCI ES OR BEI NG RENDERED | NEFFECTI VE
BY STATE ACTI ON OR COURT ACTI ON.

VI,
[ DEFENDANT] WAS DENIED A FAIR TRIAL AND A FAIR
RELI ABLE AND I NDI VI DUALI ZED CAPI TAL SENTENCI NG
DETERM NATION IN VIOLATION OF THE FIFTH,  SI XTH,
El GHTH, AND FOURTEENTH  AMENDMENTS, BECAUSE THE
PROSECUTOR' S ARGUMENTS AT THE GUI LT/ 1 NNOCENCE AND
PENALTY PHASE PRESENTED | MPERM SSI BLE CONSI DERATI ONS
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TO THE JURY, M SSTATED THE LAW AND FACTS, AND WERE
| NFLAMVATORY AND | MPROPER. DEFENSE COUNSEL’ S FAI LURE
TO RAI'SE PROPER OBJECTI ONS WAS DEFI Cl ENT PERFORVANCE
VH CH DEN ED [ DEFENDANT] EFFECTIVE ASSI STANCE OF
COUNSEL.

I X.
[ DEFENDANT] WAS DENIED H'S R GHITS TO EFFECTIVE
ASS| STANCE OF COUNSEL AND MENTAL HEALTH EXPERTS AT THE
GUI LT/ 1 NNOCENCE AND SENTENCI NG PHASES OF HI S CAPI TAL
TRI AL, WHEN CRI Tl CAL | NFORMATI ON REGARDI NG
[ DEFENDANT' S] MENTAL STATE WAS NOT PROVIDED TO THE
JURY AND JUDGE, ALL IN VIOLATION OF [ DEFENDANT' S]
RIGHTS TO DUE PROCESS AND EQUAL PROTECTI ON UNDER THE
FOURTEENTH AMENDVENT TO THE UNI TED STATES
CONSTI TUTI ON, AS WELL AS H' S RIGHTS UNDER THE FI FTH,
SI XTH, AND EI GHTH AMENDMENTS.

X.
[ DEFENDANT' S] TRIAL WAS FRAUGHT W TH PROCEDURAL AND
SUBSTANTI VE ERRORS VWH CH CANNOI BE HARMLESS WHEN
VIEWED AS A WHOLE, SINCE THE COMBI NATION OF ERRORS
DEPRIVED HM O THE  FUNDAMENTALLY FAIR TRIAL
GUARANTEED UNDER THE SI XTH, EIGHTH, AND FOURTEENTH
AMENDMENTS.

Xl .
[ DEFENDANT] 1S I NNOCENT OF FI RST DEGREE MJURDER AND WAS
DENI ED AN ADVERSARI AL TESTI NG

X,
[ DEFENDANT] IS INNOCENT OF THE DEATH PENALTY.
[ DEFENDANT] WAS SENTENCED TO DEATH I N VI OLATION OF THE
El GHTH AND FOURTEENTH AMENDMENTS TO THE UNI TED STATES
CONSTI TUTI ON.

X,

[ DEFENDANT' S] SENTENCE OF DEATH VI OLATES THE FIFTH,
SI XTH, EIGHTH, AND FOURTEENTH AMENDMENTS BECAUSE THE
PENALTY PHASE JURY | NSTRUCTI ONS WERE | NCORRECT UNDER
FLORI DA LAW AND SHI FTED THE BURDEN TO [ DEFENDANT] TO
PROVE THAT DEATH WAS | NAPPROPRI ATE AND BECAUSE THE
TRIAL COURT EMPLOYED A PRESUMPTION OF DEATH |IN
SENTENCI NG MR SAN  MARTI N. TRIAL COUNSEL WAS
| NEFFECTI VE FOR NOT OBJECTI NG TO THESE ERRORS.
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Xl V.

[ DEFENDANT" S] SENTENCE OF DEATH |S PREM SED UPCON
FUNDAMENTAL ERROR BECAUSE THE JURY RECEI VED | NADEQUATE
GUI DANCE CONCERNI NG THE AGGRAVATI NG CI RCUMSTANCES TO
BE CONS| DERED. FLORI DA’ S STATUTE SETTING FORTH THE
AGGRAVATI NG CIRCUMSTANCES TO BE CONSIDERED IN A
CAPITAL CASE 1S FACALLY VAGUE AND OVERBROAD I[N
VI OLATION OF THE EIGHTH AND FOURTEENTH AMENDMVENTS TO
THE UNI TED STATES CONSTI TUTI ON.

XV.
[ DEFENDANT' S] DEATH SENTENCE 1S PRED CATED UPON AN
AUTOVATI C AGGRAVATI NG CI RCUMSTANCE, CONTRARY TO THE
El GHTH AND FOURTEENTH AMENDMENTS. TO THE EXTENT TRI AL
COUNSEL FAILED TO KNOW THE LAW FAILED TO ARGUJE
EFFECTI VELY, AND/COR FAILED TO OBJECT, TRI AL COUNSEL
WAS | NEFFECTI VE.

XVI .

[ DEFENDANT' S] EIGHT AND FOURTEENTH AMENDMENTS WERE
VI OLATED WHEN, CONTRARY TO FLORI DA LAW THE JURY WAS
M SLED BY THE JURY RECOMVENDATI ON THAT A MAJORITY VOTE
| S REQUI RED TO RECOVWMEND LI FE OR DEATH. TO THE EXTENT
TRI AL COUNSEL FAILED TO KNOW THE LAW FAILED TO ARGUE
EFFECTI VELY, AND/COR FAILED TO OBJECT, COUNSEL WAS
| NEFFECTI VE.

XVII .
[ DEFENDANT" S] EI GHTH AMENDVENT RI GHT WAS VI OLATED BY
THE SENTENCI NG COURT' S REFUSAL TO FI ND ANDY OR CONSI DER
THE M TI GATI NG Cl RCUMSTANCES SET OUT CLEARLY IN THE
RECORD.

XVIILT.
THE TRI AL COURT" S SENTENCI NG ORDER DOES NOT' REFLECT AN
| NDEPENDENT WEI GHI NG OR REASONED JUDGVENT, CONTRARY TO
FLORI DA LAW AND THE EI GHTH AND FOURTEENTH AMENDMENTS.

Xl X
[ DEFENDANT] |IS DENIED H' S FIRST, SIXTH, EIGHTH AND
FOURTEENTH AVENDMENTS TO THE UNI TED STATES
CONSTI TUTI ON  AND THE CORRESPONDI NG PROVI SIONS OF THE
FLORI DA CONSTI TUTI ON AND 'S DENI ED EFFECTI VE
ASSI STANCE OF COUNSEL IN PURSU NG H S POSTCONVI CTI ON
REMEDI ES BECAUSE OF THE RULES PROHI Bl TI NG
[ DEFENDANT' S] ATTORNEYS FROM | NTERVIEW NG JURORS TO
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DETERM NE | F CONSTI TUTI ONAL ERROR WAS PRESENT.

XX.
[ DEFENDANT' S] RI GHTS GUARANTEED BY THE FIFTH, SI XTH,
El GHTH, AND FOURTEENTH AMENDMENTS WERE VI OLATED WHEN
THE JURY AND JUDGE WERE PROVIDED WTH, AND RELIED
UPON, M SI NFORMATI ON  OF CONSTI TUTI ONAL MAGNI TUDE | N
SENTENCI NG [ DEFENDANT] TO DEATH.

XXI'.
[ DEFENDANT] IS DENIED H S RI GHTS UNDER THE EI GATH AND
FOURTEENTH AMENDMENTS OF THE UNI TED STATES
CONSTI TUTI ON AND UNDER THE CORRESPONDI NG PROVI SI ONS OF
THE  FLORIDA  CONSTI TUTION  BECAUSE  EXECUTION  BY
ELECTROCUTI ON ANDY OR LETHAL INJECTION IS CRUEL AND/ OR
UNUSUAL PUNI SHMVENT.

XX .
FLORI DA’ S CAPI TAL SENTENCI NG STATUTE IS
UNCONSTI TUTI ONAL ON | TS FACE AND AS APPLIED IN TH' S
CASE BECAUSE |T FAILS TO PREVENT THE ARBI TRARY AND
CAPRI Cl OQUS | MPCSI TI ON OF THE DEATH PENALTY.

XXl

[ DEFENDANT] WAS DENI ED A PROPER DI RECT APPEAL FROM HI S
CONVI CTI ONS AND SENTENCES, | NCLUDING H S SENTENCE OF
DEATH, CONTRARY TO FLORI DA LAW AND THE SI XTH, EI GHTH
AND FOURTEENTH AMENDMVENTS, DUE TO OM SSIONS IN THE
RECORD. TO THE EXTENT COUNSEL FAILED TO KNOW THE LAW
FAI LED TO ARGUE EFFECTI VELY, AND/ OR FAILED TO OBJECT,
COUNSEL WAS | NEFFECTI VE.

XXI V.
[ DEFENDANT] WAS DENIED A FAIR TRIAL AND EFFECTIVE
ASS| STANCE OF COUNSEL, CONTRARY TO FLORI DA LAW AND THE
SI XTH, EI GHTH, AND FOURTEENTH AMENDMENTS.

XXV.
[ DEFENDANT] IS DENIED H' S FIRST, SIXTH, EIGHTH AND
FOURTEENTH AMENDMENTS TO THE UNI TED STATES
CONSTI TUTI ON AND THE CORRESPONDI NG PROVI SIONS OF THE
FLORI DA CONSTI TUTI ON AND 'S DENI ED EFFECTI VE
ASSI STANCE OF COUNSEL I N PURSI NG H' S POST- CONVI CTI ON
REMEDI ES BECAUSE H'S TRIAL ATTORNEYS HAVE LOST OR
M SPLACED ALL OF THEIR FI LES.

34



XXVI .

[ DEFENDANT" S] EI GHTH AND FOURTEENTH AMENDMENTS AND THE
CORRESPONDI NG FLORI DA CONSTI TUTI ONAL  PROVI SI ONS  WERE
VIOLATED WHEN THE TRIAL COURT REFUSED TO G VE
APPROPRI ATE I NSTRUCTIONS AT THE GUI LT AND PENALTY
PHASES. TO THE EXTENT TRI AL COUNSEL FAILED TO KNOW
THE LAW FAILED TO ARGUE EFFECTI VELY, AND/ OR FAILED TO
OBJECT, COUNSEL WAS | NEFFECTI VE.

XXVI | .

[ DEFENDANT" S] EI GHTH AND FOURTEENTH AMENDMENTS AND THE
CORRESPONDI NG FLORI DA CONSTI TUTI ONAL  PROVI SI ONS  WERE
VIOLATED WHEN THE TRIAL COURT REFUSED TO 4 VE
CONSI DERATION IN I TS ORDER TO M TI GATOR OF AGE. TO
THE EXTENT TRIAL COUNSEL FAILED TO KNOW THE LAW
FAI LED TO ARGUE EFFECTI VELY, AND/ OR FAILED TO OBJECT,

COUNSEL WAS | NEFFECTI VE.

XXVIIT.

[ DEFENDANT' S] ElI GHTH AND FOURTEENTH AMENDMENTS AND THE
CORRESPONDI NG FLORI DA CONSTI TUTI ONAL  PROVI SI ONS  WERE
VIOLATED WHEN THE TRIAL COURT DEN ED DEFENDANT' S
MOTIONS IN LIMNE PRIOR TO THE PENALTY PHASE. TO THE
EXTENT TRI AL COUNSEL FAILED TO KNOW THE LAW FAI LED TO
ARGUE EFFECTI VELY. AND/CR FAILED TO OBJECT, COUNSEL
WAS | NEFFECTI VE.

XXI X.

THE FLORI DA SUPREME COURT | GNORED M TI GATI NG EVI DENCE
I N UPHOLDI NG DEFENDANT' S DEATH SENTENCE AND DI D NOT
PROPERLY WEIGH THE  AGGRAVATING AND M TI GATI NG
Cl RCUMSTANCES. THE FLORI DA SUPREME COURT DID NOT
CONDUCT A PROPER PROPORTI ONALI TY REVI EW ESPECI ALLY | N
LI GHT OF THE FACT THAT DEFENDANT WAS NOT' THE SHOOTER

THE FLORI DA SUPREME COURT DID NOT CONDUCT A PROPER
HARMLESS ERRPR ANALYSIS ON BOTH GU LT AND PENALTY
PHASE | SSUES.

XXX,
TH'S COURT SHOULD DI SQUALIFY | TSELF FROM CONSI DERI NG
DEFENDANT’ S MOTI ON TO VACATE CONVI CTI ON AND SENTENCE.
(PCR. 104- 297)

On April 28, 2000, the State filed a response to the notion
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for disqualification contained in claim XXX of the notion for
post conviction relief. (PCR 341-47) The State again asserted
that the disqualification request was untinely and facially
i nsufficient. I d. At the hearing on the notion, the |ower
court stated that it did not believe the notion was tinely but
recused itself anyway because it did not believe he could fairly
adjudicate the claimthat M. MIlian coerced Abreu to testify
fal sely. (PCT. 204-15) Mor eover, because these sane grounds
could apply to every judge in the circuit, the |lower court
agreed to ask the Chief Judge to recuse the entire circuit and
ask this Court to appoint judge from another circuit. (PCT.
215-18) The Chief Judge agreed, and this Court appointed Judge
Paul Backman to hear this matter. (PCT. 222-23, 229)

On July 6, 2000, the State filed its response to the
amended notion for post conviction relief. (PCR 351-417) The
State agreed that an evidentiary hearing was necessary on the
clains that Defendant was prevented fromtestifying at the guilt
and penalty phases (Claim V) and that Abreu was recanting his
testinmony at the penalty phase, claimng it was coerced (C ains
Vand VI). Id.

On January 8, 2001, the lower court held the Huff hearing.
(PCT. 252-319) Def endant asked the |ower court to continue the

hearing because he wanted to have a notion to conpel public
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records considered and wanted the |lower court to conplete its in
canera review of the exenpt materials. (PCT. 288-89) The | ower
court refused to delay the hearing but stated that it would hold
additional hearings if any new records were disclosed. ( PCT.
289) During argunent on the notion for post conviction relief,
Def endant conceded that C aim XXX was nmoot. (PCT. 304) He then
argued that an evidentiary hearing was necessary on the other 29
clainms, claimng that the notion fully detailed his allegations.
(PCT. 304-12) The State responded that it had agreed to an
evidentiary hearing regarding clains 1V, V, and VI but that the
rest of the clains were procedurally barred and facially
insufficient. (PCT. 312-15) The State al so asserted that while
the claim about the attenpted nurder counts was really a claim
of ineffective assistance of appellate counsel, it would concede
that the convictions were due to be vacated. (PCT. 315-16)

On January 7, 2002, the lower court entered its order
regarding the Huff hearing. (PCR 550-66) In the order, the
| ower court summarily denied clains |, XX, XXII, XXV and XXl X
as without nerit as a matter of law. (PCR 550-51, 561, 562,
564) It denied claim Il because it had conducted an in canera
review of the sealed materials from the repository and found
that nothing was inproperly wthheld. (PCR. 551, 548-49) It

determined that <claim I1Il and IX were in part facially
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insufficient and in part conclusively refuted by the record.
(PCR. 551-52, 554, 610-24) It summarily denied clains VI,
VI, X, X, XEV, XV, XVI, XVII, XVIII, XX, XXII, XXIIl, XXV,
XXVI, XXVII and XXVIII as procedurally barred. (PCR 552-55,
556- 559, 560, 561-64) It summarily denied clains XlI, Xl and Xl X
as facially insufficient. (PCR 556, 560) However, it granted an
evidentiary hearing on clainms IV, V and VI. (PCR 552) It also
held that Defendant’s convictions for the attenpted nurders
should be vacated pursuant to State v. Gay, 654 So. 2d 552
(Fla. 1995), but that the vacation of these convictions did not
af fect Defendant’s death sentence. (PCR 555)

On March 20, 2002, Defendant noved for |leave to anmend to
add an additional post conviction claim and filed a supplenent
to his notion, adding one claim

[ DEFENDANT] WAS DENIED HIS RIGHT TO DUE PROCESS

BECAUSE  SECTION  921. 141, FLORI DA  STATUTES, IS

UNCONSTI TUTI ONAL, IN THAT IT DOES NOI' REQU RE

AGGRAVATI NG CIRCUMSTANCES TO BE CHARGED IN THE

| NDI CTMENT, DOES NOT' REQUI RE SPECIFIC, UNAN MOUS

FI NDI NGS OF AGGRAVATI NG Cl RCUMSTANCES, AND DCES NOT

REQUI RE A UNANI MOUS VERDI CT TO RETURN A RECOVMENDATI ON

OF DEATH.

(PCR- SR 104-18) On March 26, 2002, the lower court granted
| eave to add the claim (PCR SR 119)
On Septenber 10, 2002, Defendant again noved to |eave to

add yet another claim and filed a second supplenent to his

notion for post conviction relief, adding another claim
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[ DEFENDANT] WAS DENIED H'S RI GHT TO BE FREE FROM CRUEL
AND/ OR UNUSUAL PUNI SHVENT UNDER ARTI CLE I, SECTION 17,
FLORI DA CONSTITUTION AND THE EIGHTH AND FOURTEENTH
AVENDVENTS, UNI TED STATES CONSTI TUTION, IN THAT IT IS
UNCONSTI TUTI ONAL TO SUBJECT AN | NDI VI DUAL TO EXECUTI ON
VWHERE SAID | NDI VI DUAL SUFFERS FROM  SUBSTANTI AL

LI M TATI ONS I N PRESENT FUNCTI ONI NG  AND/ OR HAS

SI GNI FI CANT SUBAVERAGE GENERAL | NTELLECTUAL

FUNCTI ONI NG,

(PCR-SR 120-35) On Septenber 13, 2000, the State responded to
the two additional clainms. (PCR 736-58)

At the next status hearing, Defendant requested the
opportunity to file a reply to the State’s responses, which the
| ower court granted. (PCT. 341-45) The |lower court then set
the evidentiary hearing for Decenber 18, 2002. (PCT. 347-54)
On Novenber 13 and 19, 2002, Defendant submtted his replies to
the State’s responses to his supplenental clains. (PCR 948a-
480, PCR-SR. 136-44)

At the beginning of the evidentiary hearing, Defendant
asserted that he was not prepared to discuss his second
suppl emental claim as he had only recently had an MRl conducted
and needed to obtain a report. (PCT. 362-63) He also asked the
ower court to consider granting an evidentiary hearing on
i neffective assistance of counsel at the penalty phase. ( PCT.
363-64) The State briefly responded that the issue of whether

Defendant was retarded had already been raised and rejected.

(PCT. 364-65) The lower court decided to defer consideration of
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the issues. (PCT. 367)

Def endant then presented his own testinony. (PCT. 368-93)
According to Defendant, he wanted to testify at trial and
i nformed Fernando de Aguero, his attorney, of his desire to
testify. (PCT. 368) Defendant did not recall testifying at the
hearing on the nobtion to suppress. (PCT. 368-69) Defendant
stated that he told the trial court that he did not want to
testify because his attorney “had directed ne not to testify.”
(PCT. 369) Defendant stated that he still wanted to testify.
(PCT. 369-70) Def endant did not renenber why he had been
advi sed agai nst testifying. (PCT. 370) Defendant did recall
havi ng di scussed the issue of his testinony with M. de Aguero
and did not recall if WM. Vasquez, his other attorney, was
present for these discussions. (PCT. 370)

Def endant asserted that he would have testified about the
ci rcunstances regarding his confession. (PCT. 370) According to
Def endant, he would have stated that he was “under depression
and under violence from the detectives.” (PCT. 371) He would
have stated that he was directed to sign the confession “under
vi ol ence.” (PCT. 371) He stated that he would also have
testified about his life. (PCT. 371)

Defendant clainmed that he also wanted to testify at the

penalty phase. (PCT. 375) He stated that he again discussed
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testifying with M. de Ageuro. (PCT. 375) Defendant stated that
M. de Aguero again advised him against testifying but that he
again did not recall why M. de Aguero had given that advice.
(PCT. 375) Defendant again clained that he told the trial court
he did not want to testify because M. de Aguero had “directed
me not to testify.” (PCT. 376)

Def endant stated that he would have stated that there was
no plan to kill anyone. (PCT. 376) He woul d have asked the jury
for nmercy and clained to be a different, religious person.
(PCT. 376) He would have told the jury that he once fell froma
bi ke, hit his head and | ost consciousness. (PCT. 376) He would
have infornmed the jury that he had worked for 3 to 5 years in a
factory. (PCT. 376) He would have clainmed that his father beat
himand tied himto a chair with a chain. (PCT. 377)

Def endant asserted that he did not get along with M. de
Aguer o. (PCT. 378) He stated that he had once sought to have
M. de Aguero renoved as counsel. (PCT. 378)

On cross, Defendant admitted that evidence about his
background, including the alleged abuse by his father and the
injury from the fall, was introduced at trial through the
testinony of Dr. Marina and Defendant’s famly nenbers. (PCT.
380-31) He also acknow edged that evidence about his alleged

religious conversion was presented through the testinony of his
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two pastors. (PCT. 381-82)

Def endant stated that he wanted to testify at the penalty
phase that he never intended to kill anyone. (PCT. 382-84) He
woul d have stated that he did plan to rob the Cabanases but that
he fired his gun in a panicked response to the shots fired by
the victinms. (PCT. 382-85)

Def endant deni ed having had a colloquy with the trial court
regarding his right to testify. (PCT. 386-87) |Instead, he
insisted that the trial court nerely asked if he wanted to
testify and that he answered no because M. de Aguero had told
himto say no. (PCT. 386-87)

Def endant insisted that he did not recall the hearing on
the notion to suppress. (PCT. 388-90) He stated that he did not
recall ever testifying at it. 1d.

Def endant admtted that he carried a load gun to the scene
of the robbery. (PCT. 390) He acknow edged that he knew his
codef endants were arnmed and that one of them had a submachine
gun. (PCT. 390) He admtted that he planned to rob the
Cabanases. (PCT. 391)

Def endant next called Mnica Jordan, his post conviction
investigator, to testify. (PCT. 393-96) When Def endant
attenpted to ask about Jordan’s visit to Abreu, the State

objected that it appeared that Defendant was attenpting to
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elicit hearsay. (PCT. 396) Def endant responded that he was
attenpting to admt Abreu s affidavit. (PCT. 396) The State
replied that the affidavit was inadm ssible hearsay. (PCT. 396-
97) The trial court ruled that the affidavit was inadm ssible
but that Defendant could ask questions about the circunstances
under which it was procured. (PCT. 397-98) Jordan then
testified that he visited Abreu in Decenmber 1999 and March 2000,
and obtained an affidavit from him on the second visit. (PCT.
399)

On cross, Jordan admitted that she did not speak Spanish
and that Abreu spoke Spanish nore fluently than English. (PCT
400- 01) No interpreter was used in Jordan’s discussions wth
Abreu. (PCT. 401)°

Def endant next called Abreu. (PCT. 415-77) Abr eu
testified that he was involved in the planning and execution of

these crimes. (PCT. 418-19) The day that Abreu, Defendant and

°® After Jordan testified, Franqui attenpted to call his
investigator to testify regarding an affidavit procured from
Fer nando Fer nandez, whi ch al l egedl y bol st er ed Abreu’s
recantation, and to present Fernandez’ s testinony. The | ower
court refused to allow the investigator to testify until Abreu
and Fernandez testified. (PCT. 402-14) VWhen  Franqui

subsequently attenpted to call Fernandez, Fernandez invoked his
Fifth Amendnent privilege and refused to testify, and the | ower
court refused to admt his affidavit. (PCT. 478-89, 497-500)
Fernandez’ s attorney explained that Fernandez invoked his rights

because his actions in Fernandez’s own post conviction
l[itigation had caused the State to consider whether there was
sufficient evidence to charge Fernandez in this matter. (PCT.
490- 95)

43



Franqui stole the cars, they did not discuss killing anyone.
(PCT. 419) However, the day that the crines were conmtted,
Abreu, Defendant and Franqui drove around in Abreu’ s van, the
pl an was again discussed and the fact that Franqui would Kkill
the bodyguard while Abreu and Defendant took the nobney was
di scussed. (PCT. 420-21) Abreu stated that this discussion
occurred a half an hour or so before the crimes were conmmtted.
(PCT. 421) Abreu stated that he had informed the State of this
di scussion and its timng before trial. (PCT. 421) He recalled
his trial testinmony having been the sanme as his evidentiary
hearing testinony. (PCT. 423) \When asked if the State had ever
asked himto change his testinony, Abreu responded that he had
al ways been consistent in his statenments. (PCT. 424)

On cross, Abreu stated that he had also been truthful in
his testinmony and neetings with the State. (PCT. 429-30) He
stated that he was not threatened. (PCT. 430) No one ever
suggested that he testify in a particular mnner. (PCT. 430)
Abreu acknow edged that the plan always called for Defendant,
Franqui and Abreu to be arnmed and they always knew there was a
bodyguard. (PCT. 431-32) He stated that Franqui had originally
pl anned to run the bodyguard off the road. (PCT. 433) He
averred that the norning of the crine, he, Defendant and Franqui

drove through the route they expected the Cabanases to take
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| eaving the bank after the bank opened at 8 a.m (PCT. 434)
During this tinme, Franqui announced that he was going to shoot
t he bodyguard in everyone’'s presence. (PCT. 434)

After this discussion, the group picked up the cars they
had stolen to use in the crinmes. (PCT. 435) Abreu acknow edged
that he did not have a watch and that the discussion about
killing the bodyguard may have happened a couple of hours before
t he Cabanases were accosted. (PCT. 435-36) He acknow edged
that the crines were commtted according to the plan except that
the group did not expect the Cabanases to be arnmed as well as
t heir bodyguard. (PCT. 436)

Abreu stated that Jordan had spoken to himin English even
t hough he only knew a little English and could neither read not
wite in English. (PCT. 436-37) Abreu believed that the
affidavit he had signed said that he had fired a gun during the
crimes but had not personally killed M. Lopez. (PCT. 437-38)
Abreu did not know that the affidavit said that the police and
State had told himwhat to say during his testinony and that he
had been threatened. (PCT. 439) Abreu deni ed being threatened.
(PCT. 439-40)

On questioning by Franqui’s counsel, Abreu denied being
under nental health treatnent at or near the tinme of trial.

(PCT. 455) He stated that he had never discussed this case with
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Fer nandez. (PCT. 456-57) He denied telling Fernandez he had
testified falsely in this case. (PCT. 457)

On redirect, Abreu acknow edged that there had been a
di scussion of shooting the bodyguard at a neeting at a house a
day or two before the crinmes occurred. (PCT. 465-66) He then
said that only stealing the car was discussed at this neeting.
(PCT. 466)

The State presented the testinony of both of Defendant’s
trial counsel. (PCT. 502-44) Manuel Vasquez testified that he
represented Defendant at trial. (PCT. 502-03) M. Vasquez
recalled having discussions wth Defendant about testifying.
(PCT. 503) He stated that Defendant insisted that he shoul d not
be held responsible for M. Lopez’s death because he had not
fired the fatal shot. (PCT. 503-04) In response to this
assertion, M. Vasquez attenpted to explain felony nurder to
Def endant and that he was responsi ble for the death. (PCT. 503-
04)

M. Vasquez denied preventing Defendant from testifying.
(PCT. 504) He averred that he did not coerce Defendant and did
not tell Defendant that he had to foll ow counsel’s instructions.
(PCT. 504) After their discussions, M. Vasquez believed that
Def endant had cone to a personal decision not to testify. (PCT

504) He recalled the trial court holding a colloquy wth
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Def endant to ensure that he understood he had a personal right
to testify. (PCT. 504-05) He denied that Defendant ever
i nsisted upon testifying against counsel’s advice. (PCT. 506)
He denied ever telling Defendant to give any particular answer
to the trial court during the colloquy. (PCT. 507)

M. Vasquez stated that he presented evidence regarding
Defendant’s injuries and background through famly nenbers and
Dr. Marina. (PCT. 505-06) M. Vasquez stated that Defendant
never stated that he wanted to nmake a personal plea for nercy.
(PCT. 506)

M. de Aguero testified that he represented Defendant at
trial. (PCT. 514-51) During his representation, he had many
di scussions wth Defendant. ( PCT. 515) Through these
di scussions, M. de Aguero cane to the opinion that Defendant
had difficulty expressing hinself in a clear and conci se manner.
(PCT. 515-16) As such, M. de Aguero felt that Defendant woul d
not make a good wi tness, and he decided to seek other w tnesses
who could testify about the information that Defendant could
provide. (PCT. 516-17)

M. de Aguero stated that he discussed testifying wth
Def endant . (PCT. 517) He informed Defendant of the pros and
cons of testifying and advised Defendant not to do so. (PCT.

517) M. de Aguero recalled that Defendant wanted to testify
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that the felony nurder rule was illogical in his opinion and
that it should not apply to him because he did not believe in
it. (PCT. 517-18) M. de Aguero stated that he discussed with
Def endant the fact that giving this testinony would result in
Def endant’s adm ssion of guilt. (PCT. 518)

At the conclusion of t hese discussi ons, Def endant
grudgingly agreed that it was in his best interest not to
testify. (PCT. 518) However, M. de Aguero insisted that
Def endant nmade the decision not to testify. (PCT. 518-19) He
deni ed ever telling Defendant he could not testify. (PCT. 518-
19) M. de Aguero stated that Defendant never insisted on
testifying against his advice. (PCT. 519-20) M. de Aguero
deni ed ever coercing Defendant about anything. (PCT. 523)

M. de Aguero stated that he recalled Defendant «claimng
that the police did not provide him with drinks in a tinmely
manner when he was being interrogated. (PCT. 520) However, he
did not recall Defendant ever expressing a desire to testify
about this to the jury. (PCT. 520) M. de Aguero did not recall
Def endant expressly stating that he wanted to nmke a personal
plea for nercy. (PCT. 520-21) However, if Defendant had ever
done so, M. de Aguero would have agreed that Defendant could
testify to do so. (PCT. 521)

M. de Aguero felt that he had an understanding of
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Def endant’ s background as M. de Aguero had a simlar background
and did his best to present this background to the jury through
ot her witnesses. (PCT. 521-23)

On cross examnation, M. de Aguero stated that Defendant
has once sought his discharge, alleging that M. de Aguero did
not provide him with all docunmentation about his case and was
not always available to take his phone calls. (PCT. 524-26)
However, M. de Aguero did not believe that he and Def endant had
probl ems conmuni cating. (PCT. 526)

M. de Aguero reiterated that he and M. Vasquez did not
believe that Defendant would be an effective wtness and
counsel ed Defendant against testifying. (PCT. 534) M. de
Aguero insisted that Def endant was never adamant  about
testifying. (PCT. 535-36) I|nstead, Defendant, M. de Aguero and
M . Vasquez di scussed the pros and cons of testifying, and the
attorneys gave Defendant advice against testifying because they
felt that Defendant woul d damage his case. (PCT. 536) M. de
Aguero stated that Defendant never expressed any interest in
testifying about the circunstances of his confession before the
jury. (PCT. 536-37) Instead, Defendant was fixated on his
perspective on the felony nurder rule. (PCT. 537)

On redirect, M. de Aguero stated that the reason why a

def endant m ght be presented to testify at a suppression hearing
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and not at trial was that the scope of cross exam nation at a
suppression hearing is limted. (PCT. 542) M. de Aguero’s
bi ggest fear in having Defendant testify was that Defendant
would admt his guilt to felony nurder. (PCT. 542) M. de
Aguero also did not think that Defendant’s plea for nmercy would
have been very availing because Defendant woul d have insisted on
di sputing the felony nmurder rule; not his guilt. (PCT. 542-43)

M. de Aguero insisted that Defendant mnmade the ultimte
deci sion that he would not testify. (PCT. 543) He denied ever
telling Defendant to give false answers. (PCT. 543) Instead, he
always told Defendant to answer the Court’s questions
truthfully. (PCT. 543)

The State also <called Mirilyn MIlian, one of the
prosecutors at Defendant’s trial. (PCT. 544-45) Ms. Mlian
testified that the State decided to offer Abreu a plea in
exchange for his testinony before trial. (PCT. 545) The
details of the plea agreenent were disclosed to the defense.
(PCT. 545- 46)

During the course of entering into the plea agreenent and
in preparing for trial, Ms. Mlian nmet wwth Abreu and di scussed
his testinmony. (PCT. 546) During these discussions, Ms. MIian
never instructed Abreu to testify in a particular manner. (PCT

546) She also denied ever threatening any cooperating
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codefendant in any case, particularly Abreu in this case. (PCT.
546- 47)

On cross exam nation, Ms. MIlian acknow edged that Abreu’s
plea agreenent required Abreu to testify truthfully and
contained a definition of what Abreu's truthful testinony would
be. (PCT. 550) She explained that the definition of the
truthful testinony was based on a proffer Abreu had provided to
the State and had agreed was truthful. (PCT. 550-51) She
admtted that the State could have sought to revoke the plea if
Abreu had changed his testinony. (PCT. 551)

Ms. Mlian stated that she did not independently recall
Abreu stating that killing M. Lopez had al ways been part of the
plan in this case but had seen notes indicating that Abreu had
told the State that information. (PCT. 551-52) M. Mlian did
not recall Abreu having told Det. Fabrigas that killing M.
Lopez was not part of the plan at the tinme of his arrest. (PCT.
552) However, she did not find it surprising that a defendant
woul d have attenpted to have ninimzed his culpability in a
statenent to the police. (PCT. 552-53)

On questi oni ng by Franqui’s counsel , V5. MIian
acknowl edged that the Bauer case was high profile, that this
case was tried first so that it would be an aggravator in the

Bauer case and that the agreement with Abreu was notivated by a
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desire to have as many aggravators as possible in the Bauer
case. (PCT. 555-57) However, Ms. MIlian denied that entering
into a plea agreenent with anyone was necessary in this case.
(PCT. 558) Ms. MIlian acknow edged that Abreu’ s plea agreenent
covered both this case and the Bauer case and stated that the
State obtained a proffer directly from Abreu before entering
into the agreenent. (PCT. 558-59) She stated that one reason
why an agreenent would have been offered to Abreu and not the
ot her defendants was that the State believed Abreu was the | east
cul pable. (PCT. 575)

Wiile Ms. Mlian did not recall when Abreu testified at the
time of trial, she believed that he was only called during the
penalty phase. (PCT. 568) M. MIlian stated that even during
the guilt phase, the State was still considering whether to call
Abreu at that phase. (PCT. 580) She stated that part of the
deci sion about when to call Abreu would have been that he was a
cooperating codefendant and such wtnesses generally have
credibility issues. (PCT. 581)

After the evidence was presented, Defendant argued he was
entitled to relief based on Rng v. Arizona, 536 U S. 584
(2002). (PCT. 593-95) Wth regard to the clains about Defendant
testifying, Defendant argued that his own testinony about

wanting to testify at trial and the content of his proposed
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testinmony proved his claim (PCT. 595-601) He asked the | ower
court to disregard the attorneys’ testinony because Defendant
had asked the trial court to discharge M. de Aguero prior to
trial, M. de Aguero had not kept his file and he was trying his
first death penalty case. (PCT. 601-03) He further asserted
that the |lack of Defendant’s testinony at the penalty phase was
particularly harnful because it would have hunmani zed Defendant
and the wevidence he wanted to present was not otherw se
presented to the jury. (PCT. 603-06)

Wth regard to the clains about Abreu, Defendant admtted
that Abreu s testinony did not conport with what was asserted in
the claim (PCT. 606-09) However, he claimed that Abreu’ s
evidentiary hearing testinony showed that the nurder was not
pl anned because it was discussed the norning of the crines
instead of the day before the crinme. (PCT. 609-12) He further
asserted that because Abreu had insistent that he had provided a
consistent statenent to the State pretrial, there was a Brady
violation. (PCT. 610) Defendant did acknowl edge that the claim
t hat Abreu had been coerced to provide false testinony at trial
was unsupported by the evidence, but asserted that Abreu was not
a credible witness. (PCT. 612)

The State responded that the Ring claim was procedurally

barred, Ring did not apply retroactively and the claim was
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Wi thout nerit. (PCT. 613-14) Wth regard to the claim about
Def endant testifying, the State asserted that the tria
attor neys’ testinony was nore credible than Defendant’s
testinmony and that their testinony did not support a finding of
defi ci ency. (PCT. 614-15) The attorneys’ «credibility was
further bolster by Defendant’s own responses to the trial
court’s colloquies at the tinme of trial. (PCT. 618-19)
Mor eover, there was no prejudice as Defendant’s testinony at the
guilt phase woul d have resulted in Defendant confessing in front
of the jury on cross and his testinony at the penalty phase was
cunul ative to the evidence already presented. (PCT. 615-16)

Wth regard to the Abreu clains, the State responded that
Def endant had failed to show that the State ever knew that
Abreu’s testinony would be anything other than that which he
testified to at trial. (PCT. 616-17) Further, the mnor
i nconsi stency regarding how Ilong before the crines were
committed the plan to kill M. Lopez was fornulated did not
alter the fact that the plan was in place before the crine
started. (PCT. 617-18) As such, CCP still applied, and there
was no prejudice. (PCT. 618, 619)

At the conclusion of the argunents, Defendant asked the

court to vacate the two attenpted murder convictions under G ay.

(PCT. 629) The State responded that the issue was technically
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not properly raised in the proceeding but that the convictions
were due to be vacated. (PCT. 629) At the conclusion of the
hearing, the Ilower court permtted Defendant to file witten
closing argunents within a nonth and to present information
about the MRI. (PCT. 635-42)

I nstead of submtting a post hearing nmeno, Defendant filed
a supplenment to his notion for post conviction relief on March
6, 2003. (PCR 1162-77) In this pleading, Defendant asserted
that he had recently had an MR and been evaluated by a
psychol ogi st who f ound t hat Def endant had borderline
intellectual functioning and neuropsychol ogical deficits. | d.
As such, he asked the trial court to order an evidentiary
hearing on his previously denied clains of ineffective
assi stance of counsel at the penalty phase and on his claimthat
he was retarded. | d. On March 12, 2003, the State responded
that the issue was wuntinmely, that it still did not show
ineffectiveness and that the MI had nothing to do wth
retardation. (PCR 1178-1252)

On April 3, 2003, nearly a nonth after the deadline for
presenting post hearing mnenorandum Defendant filed a post
hearing neno. (PCR  1259-65) In this pleading, Defendant
reiterated the argunents he had nmade to the court two nonths

earlier. 1d. The State responded to the neno, asked that it be
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stricken as untinmely and argued that Defendant had failed to
carry his burden of proof at the evidentiary hearing. (PCR
1266- 85)

In the nonths after the proceedings had concluded
Def endant nmade notions to the trial court to authorize
additional nedical testing without notice to the State. (PCR
1289-99) On August 7, 2003, the State wote to the |ower court
and asked that Defendant be sent back to prison. (PCR 1316)
Def endant then wote to the lower court indicating that
addi tional nedical testing was being conducted and asking that
Def endant not be returned to prison. (PCR  1315) Def endant
then noved to stay his return to prison while additional nedica
testing was conducted. (PCR  1318-22) The State filed a
response, asserting that any claim of ineffective assistance
regarding the test results would be tine barred, that the tests
were irrelevant to the issue of retardation and that Defendant
shoul d be returned to prison. (PCR 1323-48) At the hearing on
the notion, Defendant asserted sinply that his experts had told
him that these tests were necessary to perfect a retardation
claim and that it was easier for them to be done in Mam.
(PCT. 647-49) The State responded the tine had conme to bring a
conclusion to the post conviction litigation, given that the

matter had been pending for about 5 years. (PCT. 649-50) The
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| oner court agreed that the natter had been pending too | ong but
agreed to give Defendant until OCctober 3, 2003, an additiona
month, to conplete his testing ad until October 31, 2003, to
file any additional pleadings. (PCT. 651-52, PCR 1347-48)

On Cctober 15, 2003, Defendant noved to extend the
deadl i nes because his expert wanted to do additional testing but
Def endant had been infornmed that he had exhausted his funds for
expert’s fees and expense so the work had not been conpl et ed.
(PCR. 1379-84) At the hearing on the notion, Defendant asserted
that another MRl had been conpleted but that his expert wanted
to conduct nore neuropsychol ogical testing and Defendant had
refused to submt to the other tests because he was afraid of
needl es. (PCT. 656-58) The State objected that the only issue
that remained pending was retardation and that none of the
testing Def endant sought was relevant to that issue. (PCT. 658-
59) The | ower court then extended the deadline for returning
Def endant until October 31, 2003, and the deadline for
addi ti onal pleadings until Decenber 1, 2003. (PCT. 660-61, PCR
1387- 88)

On Decenber 1, 2003, Defendant submtted an additional
suppl ement to his clains. (PCR. 1391-1405) In this pleading,
Def endant asked the lower court to hold an evidentiary hearing

on his clains of ineffective assistance at the penalty phase and
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his claim that he was retarded. | d. According to the
all egations in the notion, Defendant had scored 80 on an |1Q test
in 1999-2000, 74 on an IQtest in 2003 and probably had nmultiple
scl erosi s. I d. On Decenber 19, 2003, the State responded to
the supplenent, arguing that the attenpt to get reconsideration
of the previously denied ineffective assistance clains was
barred and that the retardation claim was barred, facially
insufficient and conclusively refuted by the record. (PCR SR
145- 92)

At a subsequent hearing, Defendant asserted that what he
was trying to prove was that Defendant had multiple sclerosis,
whi ch he clained was related to retardation. (PCT. 669-71) The
State responded that any claim that Defendant had nultiple
sclerosis would be barred and that having such a condition was
irrelevant to the issue of retardation. (PCT. 672-74)

On July 21, 2004, Defendant filed a notion to reconsider
Claim X and a notion to reconsider Clainms X and XXIV. (PCR SR
193-203) In the notion to reconsider Caim X, Defendant argued
that the Mranda rights waiver form was i nadequate. (PCR SR
193-97) In the notion to reconsider Cainms X and XXV,
Def endant argued that Crawford v. Wshington, 541 US. 36
(2004), showed that the adm ssion of Franqui’s confession at

their joint trial was error. (PCR SR 198-203) The State filed
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a response to these notions, asserting that the case |aw upon
whi ch Defendant relied was not retroactive and did not apply to
this matter. (PCR 1663-64A)

On March 31, 2005, the |lower court entered orders denying
Defendant all relief. (PCR. 88-103, 1665-67) The |ower court
found that Defendant had failed to prove either deficiency or
prejudice regarding the claim about him testifying. (PCR. 89-
91) It also determ ned that Defendant had failed to prove any
of the elenents of his Abreu clains. (PCR. 91-95) It denied
the Ring claim because Ring is not retroactive. (PCR 97-98)
It found the retardation claim procedurally barred and facially
i nsufficient. (PCR. 99-102) It further found no basis to
reconsider the denials of the claim about the Mranda waiver
formand the alleged Crawford claim (PCR 1665-67)

Thi s appeal foll ows.

SUMVARY OF THE ARGUMENT

The lower court properly summarily denied clains. The
claims the lower court summarily denied were insufficiently
pl ead, procedurally barred, refuted by the record and wthout
merit as a matter of |aw

The lower court properly denied the <clains regarding
Abreu’s all eged change in testinony. Defendant failed to prove

that Abreu testified falsely, that the State knew he did so and
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that the State possessed any favorable information that it
suppr essed. Moreover, the mnor inconsistency in the testinony
t hat Defendant did prove was not material.
ARGUNVENT

| . THE SUMVARY DENI AL OF CLAI M5 WAS PROPER

Def endant first asserts that the lower court erred in
summarily denying clains. Specifically, Defendant conplains
about the sunmmary denial of his claims that his counsel was
ineffective for failing to investigate and present evidence of
his fam |y background, that counsel was ineffective for failing
to investigate and present -evidence of his nental state
properly, that he is entitled to relief based on the alleged
effect of cunulative errors in the proceedings, including that
his confession should have been suppressed, that Abreu' s
affidavit constitutes newly discovered evidence that shows he is
i nnocent of first degree nurder and the death penalty, that the
trial court inproperly rejected mtigation, that this Court
failed to conduct a proper proportionality review on direct
appeal and that he was entitled to post conviction relief

because counsel lost his file.® However, the |ower court

® In the heading and introductory sentence to this issue,

Def endant nentions the summary denial of other clains by claim

numnber . However, other than these vague references, Defendant

presents no additional statenments or any argunment regarding the

deni al of any of these clains. As such, Defendant has waived
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properly summarily deni ed t hese cl ai s as they were
insufficiently pled, refuted by the record, procedurally barred
and without nerit as a matter of |aw

Wth regard to the claim concerning Defendant’s famly
background, the lower court properly denied this claim Thi s
Court has repeatedly held that counsel cannot be deened
ineffective for failing to present cunulative evidence. Booker
v. State, 32 Fla. L. Wekly S537, S541 (Fla. Aug. 30, 2007);
Darling v. State, 32 Fla. L. Wekly $486, $S489 (Fla. Jul. 12
2007); Jones v. State, 949 So. 2d 1021, 1036 (Fla. 2006); Valle
v. State, 705 So. 2d 1331, 1334 (Fla. 1997); Provenzano V.
Dugger, 561 So. 2d 541, 546 (Fla. 1990); Card v. State, 497 So.

2d 1169, 1176-77 (Fla. 1986). Moreover, this Court had held

any issue regarding the denial of these clains by failing to
properly brief them Bryant v. State, 901 So. 2d 810, 827-28
(Fla. 2005); Duest v. State, 555 So. 2d 849, 852 (Fla. 1990).

Even if the clainms had not been wai ved, Defendant would still be
entitled to no relief. This Court has repeatedly rejected many
of the clains Defendant raised. Giffin v. State, 866 So. 2d 1
14, 17, 18, 20-21 (Fla. 2003)(Clains I, Il, VIl, XIll, XV, XV,

XX, XXI, XXI'l, XXIIl); Cook v. State, 792 So. 2d 1197, 1200-01
(Fla. 2001)(Claim XVl); Zack v. State, 753 So. 2d 9, 23-24 (Fla.
2000)(Claim VII1); Robinson v. State, 707 So. 2d 688, 697-99
(Fla. 1998)(Claim VIIl); State v. WIson, 686 So. 2d 569 (Fla

1996) (Caim VII). Further, Cdains XVIII, XX XXV, XXVI and
XXVII'l consisted of nothing but conclusory statenents concerning
i ssues that could have been, should have been or were raised on
di rect appeal. (PCR. 270-71, 273, 276-77, 277-78) As such,
these clains were properly sunmarily denied. Ragsdale v. State,
720 So. 2d 203, 207 (Fla. 1998); Francis v. Barton, 581 So. 2d
583 (Fla. 1991). Finally, Cdaim XXX asked that Judge Ferrer
recuse hinself, which he did. (PCR. 278-92) Thus, the claim
was properly denied as noot.
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t hat counsel cannot be deened ineffective for failing to present
testinony from wtnesses when the wtnesses had provided
contrary statements a the tinme of trial. Puiatti v. Dugger,
589 So. 2d 231, 233-34 (Fla. 1991); Correll v. Dugger, 558 So
2d 422, 426 n.3 (Fla. 1990).

Here, the record reflects that counsel presented two of
Def endant’s brothers, his sister, his nother, his grandnother,
his cousin Abreu and Dr. Marina to testify concerning his famly
backgr ound. (T. 2764-67, 2825-35, 2843-46, 2850-60, 2861-63,
2865-71, 2921-28) Through these wi tnesses, Defendant elicited
evidence that Defendant’s father had a drink problem that he
had abused Defendant when the famly had lived in Cuba, and that
the famly always had a hone, food and clothes. Counse
present ed Defendant’s school records that showed that he did not
do well in school. (R 706-36) Further, Defendant’s brother
Juan and Dr. Herrera testified that Defendant never conpleted
hi gh school . (T. 2828, 3047) Counsel had Dr. Marina testify
that the reason why the famly nmenbers of accounts of
Def endant’s father’s drinking and the alleged abuse he suffered
were not fully consistent with each other and the information
she received from Defendant was that the famly nenbers were in
deni al . (T. 2983, 3022-23) Moreover, Defendant’s brother Juan

his sister Daisy and his nother testified that they had al ways
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consi dered Defendant to be nervous. (T. 2832, 2856, 2858, 2869)
The record also reflects that counsel had Defendant’s father
available as a witness. (T. 2812)

In his notion, Defendant asserted that the information that
counsel would have gl eaned from a proper investigation was that
Def endant grew up in poverty, that his father was an al coholic
who abused Defendant, that Defendant was taken for nmental health
evaluations as a child, that Defendant was a bed-wetter and
sl eep-wal ker as a child and that he dropped out of school and
was not a good student when he was in school. (PCR 116-18)
The wtnesses through whom this evidence would have been
presented were Defendant’s sister Daisy, Defendant’s nother
Franci sca, Defendant’s brother Javier and Defendant’s father
Lui s. I d. However, as seen above, counsel did actually cal
Dai sy, Francisca and Javier at the penalty phase and had
Def endant’s father avail able. Moreover, the information that
these witnesses allegedly would have provided, other than the
bed-wetting and sleep-walking as a child and that his nother
took himto a psychol ogist, was either presented to the jury or
was directly contrary to the wtnesses’ testinony at trial.
Under these circunstances, the lower court properly rejected
this claim because it involved the presentation of cunulative

evi dence or evidence that was unavail able to counsel because the
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Wi t nesses provided contrary information. Booker, 32 Fla. L.
Weekly at Sb41; Darling, 32 Fla. L. Wekly at $S489; Jones, 949
So. 2d at 1036; Puiatti, 589 So. 2d at 233-34; Correll, 558 So.
2d at 426 n. 3.

Additionally, the record reflects that counsel was aware
that Defendant’s nother could have testified that she took
Defendant to a psychologist as a child. He elicited this
information from her at deposition.’ (PCR  521) Thus,
Defendant’s claim that counsel did not have this information
because he failed to investigate is refuted by the record. The
| ower court properly rejected it.

Moreover, the lower court also properly rejected the claim
because of a lack of prejudice. In order to obtain post
conviction relief, a defendant nust show that but for counsel’s
al l eged deficiency, there is a reasonable probability that the
result of the proceeding would have been different. Strickl and
v. Washington, 466 U. S. 668, 694 (1984). Here, Defendant’s
death sentence was supported by numerous convictions for prior
violent felonies, the fact that the nurder was conmtted during
the course of a robbery and for pecuniary gain, and CCP. The

jury heard evidence that Defendant did no do well in school and

" The failure to elicit this information before the jury is
under st andabl e, as Francisca testified that the doctor did not
find anything wong with Defendant and sinply stated he had
“lively blood.” (PCR 521)
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dropped out, that his father drank and that his father abused
hi m They heard that the famly nenbers always considered
Def endant nervous and a follower. They heard Dr. Marina explain
that the famly nenbers did not fully divulge information about
drinking and abuse because they were in denial and saw that
contradictions between the famly nenbers’ statenents about his
school performance and the school records to bolster this
t heory. Wiile Defendant’s nother had taken Defendant to a
psychologist in Cuba, no illness was found. (PCR 521) The
only other information that the jury was not provided that was
not inconsistent with the testinony provided at trial was that
Def endant wet the bed and wal ked in his sleep as a child. G ven
that this information had nothing to do wth Defendant’s
decision to participate in a series of planned crimes, it would
have added little. Under these circunstances, it cannot be said
that had this informati on been presented, there is a reasonable
probability that Defendant would not have been sentenced to
death. As such, the lower court also properly summarily denied
this claim because of a lack of prejudice. It should be
af firmed.

Wth regard to the claim concerning Defendant’s nental
state, the Jlower court properly denied this <claim In

presenting t he claim Def endant acknow edged t hat t he
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presentation of both Dr. Marina and Dr. Herrera was a “defense
gambit.” (PCR 204) By doing so, Defendant acknow edged t hat
counsel had nade a strategic decision to present both experts.
Moreover, Defendant did not assert that counsel had failed to
investigate the alleged inconsistency between these two experts
before deciding to present both experts. As such, the |ower
court was presented with a claim that counsel was ineffective
for making a strategic decision regarding what wtnesses to
present after an investigation. However, the law is clear that
strategic decisions nmde after an investigation are not
ineffective assistance of counsel. Haliburton v. State, 691 So.
2d 466, 471 (Fla. 1997)(quoting Palnmes v. Wainwight, 725 F. 2d
1511, 1521 (11th G r. 1984)(quoting Adans v. Wiinwight, 709
F.2d 1443, 1445 (11th Cir. 1983))). Under these circunstances,
the lower court properly denied this claim It should be
af firnmed.

Moreover, even if Defendant had not conceded that the claim
was based on a strategic decision, he would still be entitled to
no relief. Wile Defendant asserted bel ow that the testinony of
Dr. Marina and Dr. Herrera was entirely inconsistent, the record
refutes this assertion. Based on her assessnment, Dr. Mrina
found that Defendant had borderline intellectual functioning,

poor judgnent, a learning disability, and a potential for a |ack
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of future dangerousness while incarcerated. (T. 2961-63) She
stated that she had reviewed Dr. Lourenco’s report and found it
to be consistent with her opinion and continued to do so even
when asked if it showed brain damage and agreed that it could.
(T. 2961-63, 3011-12) Dr. Herrera also found inpulsivity and
poor judgnment, a learning disability, borderline intellectual
functioning and a | ack of future dangerousness. (T. 3049, 3059,
3073-75) Moreover, while Dr. Marina admtted that her original
testing showed no brain danage, she eventually stated that the
synptons she observed were consistent with Dr. Herrera s finding
of brain damage. (T. 3011-12) Dr. Herrera explained that the
different in test results for brain damage between him and Dr.
Marina were consistent because of the nature of the brain
damage. (T. 3109) As such, Dr. Marina and Dr. Herrera provided
| argely consistent testinony.

Moreover, Dr. Marina added that Defendant cane from a
dysfunction famly, suffered abuse as a child, drank and had a
narci ssistic personality disorder. (T. 2923, 2928, 2940, 2954)
Dr. Herrera added evidence of brain dysfunction as the result of
head trauna. (T. 3065-66) Thus, by calling both w tnesses,
Def endant was able to present additional mtigation from each
that otherw se would not have been present. Further, Dr.

Marina’'s conclusion that the extrene nental or enotiona
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di sturbance mtigator was based on her findings that were
largely consistent with Dr. Herrera s finding. (T. 2961) Dr.
Herrera provided the capacity to appreciate mtigator and

mnimzed the contradiction in his failure to find the extrene

di sturbance mtigator by saying he was not |ooking for it. (T.
3081- 82)

Further, it should be renmenbered that both doctors
testinony was contradicted by Dr. Mitter’s testinony that

neither mtigator applied and that Defendant had no nental
illness at all. (T. 3247, 3247-49, 3251-52) \WWile Defendant
attenpts to suggest that Dr. Mitter’'s testinony was consistent
with Dr. Marina’s and Dr. Herrera s testinony because they all
used the words inpaired judgnent, this is not true. Dr. Mrina
and Dr. Herrera stated that Defendant’s bad judgnment was the
result of his nental state. Dr. Mitter explained that his
answer about inpaired judgnent was based on his belief that
anyone who conmitted this type of crime had bad judgnent but
that it was not the result of his nental state. (T. 3317)
Additionally, it should be noted that while Defendant
asserted that the alleged inconsistency between Dr. Marina and
Dr. Herrera resulted in both statutory mtigators Dbeing
rejected, the trial court’s sentencing order shows that it only

consi dered the consistency in passing. (R 1100, 1106) It then
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rejected both of their testinony in favor of Dr. Mitter’s
testi nony because his testinobny was consistent with the facts of
the case. (R 1100-04, 1106-07)

Under these circunstances, there was no reasonable
probability that but for counsel’s decision to present both
experts, he would not have been sentenced to death. Strickl and,
466 U.S. at 694. The sunmmary denial of the claim should be
af firnmed.

Regardi ng Defendant’s contention that both experts did a
bad job of evaluating him because Dr. Eisenstein so opined and
they had not reviewed reports or spoken with Defendant’s famly
menber, the |lower court properly denied this claimas well. 1In
presenting his claimabout failing to provide reports and famly
menbers to the experts, Defendant did not allege how the
presentation of this material to his experts would have altered
their opinions in anyway. (PCR  209-10) He further did not
all ege that the failure to have provided the information created
a reasonable probability of a different result. I d. | nst ead
he nerely alleged that Dr. Marina's |ack of review caused her to
be unaware that the famly nenbers downplayed the drinking and
abuse in the hone and that Dr. Herrera s |ack of review caused
him to be unable to square his opinion with the facts of the

case. | d.
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However, in order to present a facially sufficient claimof
ineffective assistance of counsel, a defendant nust allege both
deficiency and prejudice. Stri ckl and. In order to show that
there was prejudice from a failure to provide background
materials to an expert, it is necessary for a defendant to show
that the provision of these materials would have changed the
opinion of his trial experts in a favorable manner. Br eedl ove
v. State, 692 So. 2d 874, 877 (Fla. 1992); Cats v. Dugger, 638
So. 2d 20, 21 (Fla. 1994). The presentation of the testinony of
a new expert is not sufficient to nmake this show ng because
counsel cannot be deened ineffective for failing to shop for an
expert. Card v. Dugger, 911 F.2d 1494, 1513 (11th Cr. 1990)
see also Asay v. State, 769 So. 2d 974, 986 (Fla. 2000); Jones
v. State, 732 So. 2d 313, 320 (Fla. 1999); Rose v. State, 617
So. 2d 291, 294 (Fla. 1996). Since Defendant did not nmake
al legations that he was prejudice, the claim was facially
i nsufficient. Ragsdale v. State, 720 So. 2d 203, 207 (Fla.
1998). Its sunmary denial should be affirned.

Moreover, the lack of specific pleading is particularly
inportant in this case. Dr. Marina testified that she prefers
to perform her evaluations w thout considering outside sources.
(T. 2922) She further stated that she did not consider

interviewwng famly nmenbers to be valuable. (T. 3004) She
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stated that knowing that the fam |y menbers had deni ed abuse and
mnimzed the father’s drinking would not affect her opinion.

(T. 2983, 3022-23) Thus, it appears that Dr. Marina did not
wish to speak to the famly and that hearing fromthem woul d not
have changed her opi ni on.

Dr. Herrera indicated that he was evaluating Defendant
solely for evidence of brain damage due to head trauma. (T.
3042) Dr. Herrera admitted that the facts of the case were
inconsistent with his opinion of Defendant’s abilities. (T.
3089, 3091) Thus, it appears that providing him with reports
woul d not have caused a favorable inpact on his opinion.

G ven these circunstances, it was inportant for Defendant
to have proffered that the experts opinions would have been
favorable influenced by the provision of the background
materials. Since Defendant did not nake these allegations, the
| oner court properly denied the claim It should be affirned.

Even if Defendant could establish a claim of ineffective
assi stance sinply by namng a new expert, the |lower court would
still have properly sunmarily denied the claim The new expert
upon whi ch Defendant based his claim was Dr. Eisenstein. (PCR
206-07) However, at the tine this matter was being tried, Dr.
Ei senstein had been appointed as the nental health expert for

Ri cardo Gonzal ez, Defendant’s codefendant in the Bauer case.

71



(PCR 408) The Bauer case was pending throughout the time this
matter was pending. Thus, it appears that Dr. Eisenstein would
not have been avail able to eval uate Defendant and testify on his
behal f at the tinme of trial. Sanders v. State, 707 So. 2d 664,
668-69 (Fla. 1998)(attorney-client privilege nust be waived
before defense expert can testify if not called by defense); see
also Cuyler v. Sullivan, 446 U S. 335 (1980) (sinultaneous
representation of codefendants a conflict of interest). Counsel
cannot be deened ineffective for failing to present evidence
that was not available at the tine of trial. State .
Ri echmann, 777 So. 2d 342, 354-55 (Fla. 2000)(cl aim of
i neffective assistance properly denied where evidence did not
definitely show that evidence was available at tine of trial);
see also Elledge v. Dugger, 823 F.2d 1439, 1446 (11th GCir.
1987). As such, the lower court properly summarily denied this
claim

Even if Dr. Eisenstein had been available, the claimwould
still have been properly sunmarily denied because it was
insufficiently plead. In the notion, the only allegation
regarding a conclusion by Dr. Eisenstein was a conclusory
statenent that Defendant was domnated by Franqui. Al of
Defendant’s other allegation in the claim nerely asserted that

Dr. Eisenstein believed that the experts should have further
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eval uated areas of possible mtigation and had an MRl conducted
wi thout any allegation that evaluating these areas or having an
MRI  would produce any opinion. (PCR. 206-07) However
conclusory allegations are not sufficient to state post
conviction clains. Ragsdale v. State, 720 So. 2d 203, 207 (Fla.
1998). The claimwas properly sumarily deni ed.

Moreover, it should be renmenbered that Dr. Herrera
testified that he did not believe that nedical inmagining was
particularly useful in evaluating brain damage. (T. 3064) Dr.
Marina testified that she spent close to 30 hours evaluating
Def endant . (T. 2920) She stated that had her evaluation
indicated a need for further evaluations, she would have done
nore or referred Defendant to another expert. (T. 2947) Thus,
it appears that the reason why counsel did not seek the further
eval uation that Defendant now clainms was necessary was because
the experts did not consider it necessary. Under these
ci rcumnst ances, counsel’s failure to have sought further
eval uation would not support a claim of ineffective assistance
of counsel. See Walls v. State, 926 So. 2d 1156, 1177 (Fla
2006); WIllianms v. Head, 185 F.3d 1223, 1239 (11th Cr. 1999).
The claimwas properly deni ed.

To the extent that Defendant is also claimng that counsel

was ineffective for failing to object to the State’s comment in
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closing about Dr. Marina's alteration of her testinony, this
issue was not raised below and is not properly before this
Court. Giffin, 866 So. 2d at 11 n.5. Moreover, the claimis
procedural |y barred. Robi nson v. State, 707 So. 2d 688, 697-99
(Fla. 1998). Further, Dr. Marina did alter her opinion on the
stand. (T. 3011-12) Thus, there was nothing inproper about the
State commenting on this issue in closing, and counsel cannot be
deened ineffective for failing to mke a contrary claim
Rodriguez v. State, 919 So. 2d 1252, 1281-84 (Fla. 2005).
Defendant is entitled to no relief.

Wth regard to the claim concerning cunulative errors and
suppression, the lower court properly denied the claim Wi | e
Def endant now asserts that the issue was raised as a claim of
ineffective assistance of trial counsel for failing to seek
suppression based on Defendant’s 1Q level as part of Caim X
the record belies this contention. Claim X was |abeled as a
claim that the cunulative effect of errors at Defendant’s trial
entitled himto relief. (PCR 211) 1In the course of presenting
the issue, Defendant asserted nunerous clainms of error. (PCR
211- 67) One of the issues that Defendant raised was the
suppression of his confession on nunerous grounds. (PCR 222-
45) Wi | e Defendant nmade general allegations about a waiver

having to be knowing, intelligent and voluntary and that |ow
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intelligence was a factor to be considered, he did not assert
that his confession should have been suppressed because of his
level of intelligence or inability to understand his rights.
(PCR. 223, 224-25) Mor eover, the only nentions of ineffective
assi stance of counsel were conclusory assertions that counsel
had “failed to present specific argunments in support of
suppression,” and that counsel should have clained that his
conf essi on shoul d have been suppressed because of a delay in his
arrest. (PCR 223, 240, 241, 245) Thus, the record shows that
no claim that counsel was ineffective for failing to seek
suppr essi on of Def endant’ s conf essi on based upon hi s
intelligence level was raised below, and in fact, no issue
concerning his intelligence |evel being grounds to suppress was
rai sed. Since the issue was not presented below, it is not
properly before this Court now and should be rejected. Giffin,
866 So. 2d at 11 n.5.

Even if the issue had been presented below, it should still

be deni ed. The issue of whether Defendant’s confession was
adm ssible was the subject of extensive pretrial [litigation,
which termnated unsuccessfully for Defendant. (R 124-42)

Def endant raised an issue regarding the denial of his notion to

suppress on direct appeal, and this Court affirmed. San Martin,

705 So. 2d at 1344-45. This Court has held that attenpts to
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relitigate issues that were raised and rejected at trial and on
di rect appeal using different argunments are procedurally barred.
Harvey v. Dugger, 656 So. 2d 1253, 1256 (Fla. 1995). Mbreover,
this Court has held that assertions of ineffective assistance of
counsel cannot be used as an attenpt to avoid the procedural bar
on an issue that was raised and rejected on direct appeal.
Cherry v. State, 656 So. 2d 1069, 1072 (Fla. 1995). Her e,
Defendant is attenpting to relitigate the issue of the
voluntariness of his confession by asserting different grounds

and couching the claim in terns of ineffective assistance of

counsel . However, doing so does not prevent the claim from
bei ng procedurally barred. Since the issue was procedurally
barred, it was properly sumrmarily deni ed. The |ower court

shoul d be affirned.

Even if the issue had been raised below and was not
procedurally barred, Defendant would still be entitled to no
relief. In Colorado v. Connelly, 479 U.S. 157, 167 (1986), the
Court held that a defendant’s nental state did not render a
confession or a waiver of one’'s Mranda rights involuntary,
absent evidence of coercive police activity. See also Hudson v.
State, 538 So. 2d 829, 830 n.4 (Fla. 1989). Moreover, in

Godinez v. Moran, 509 U S 389 (1993), the Court rejected the

concept that there is a special l|level of nental conpetence to
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wai ve a constitutional right. Instead, the Court held that a
def endant who was conpetent to stand trial is also conpetent to
wai ve his rights. Thus, pursuant to these cases, the only issue
to which Defendant’s nental state would have been rel evant woul d
be whether Defendant understood his rights generally when he
wai ved t hem

At the suppression hearing, Defendant testified that he did
not understand his rights the first time they were read so he
asked that they be read again. (T. 386) According to Defendant
when the right were read a second tinme, he invoked his right to
counsel but his invocation was ignored and that his subsequent
confession was the result of his fear from hearing others being
beaten. (T. 386-87) 1In contrast, Det. Santos testified that he
read Defendant his rights, Defendant indicated he understood and
was waiving his rights and Defendant signed a waiver of rights
form (T. 268-72, 275) Det. Al bert Nabut also testified that
he read Defendant his rights and Defendant indicated he
understood his rights and was waiving them when he interviewed
Def endant a couple of days |ater. (T. 167-68, 171-73) After
considering this testinony, the trial court found that
Defendant’s testinony was not credible and the officers’
testinony was credible. (R 138)

G ven that Def endant testified that he eventually
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understood and i nvoked his rights, any claimthat his waiver was
invalid because he did not understand his rights would have been
Wit hout nerit. Connel ly; Godinez. As such, counsel cannot be
deened ineffective for failing to make the neritless claimthat
the waiver of rights was invalid because Defendant did not
understand his rights. Franqui v. State, 32 Fla. L. Wekly
S210, S212 (Fla. May 3, 2007). The denial of the claim should
be affirmed.

Wth regard to the claim regarding Abreu’'s affidavit, the
| ower court properly rejected these claims.® In Cains X and
XI'l, Defendant asserted that he was innocent of first degree
nmurder and the death penalty, respectively. (PCR 267-68) As
the United States Suprenme Court has held, a claim of actually
i nnocence of a crine is a claim of newy discovered evidence.
Herrera v. Collins, 506 U S. 390 (1993). In order to prevail on
a claimof newy discovered evidence, a defendant nust show t hat
t he evidence was unknown to defendant, his counsel or the court
at the time of trial, that it could not have been |earned

through the exercise of due diligence, and that it would

8 In the heading of this claim Defendant asserts the issue

pertains to the denial of Clainms X and XI in the notion for post
conviction relief. However, Claim X in the notion for post
conviction relief was a claim of cunmulative error that had
nothing to do with the Abreu affidavit. (PCR 211-67) Instead,
the issues regarding the Abreu affidavit that were summarily
denied were Clains XI and XIl. (PCR 267-68)

78



probably produce an acquittal on retrial. Jones v. State, 591
So. 2d 911, 915-16 (Fla. 1991).

In order to state a facially sufficient claim of innocent
of the death penalty, a defendant nust show “based on the
evi dence proffered plus all record evidence, a fair probability
that a rational fact finder would have entertained a reasonable
doubt as to the existence of those facts which are prerequisites
under state or federal law for the inposition of the death
penalty.” Sawer v. Witley, 505 U S 333, 346 (1992) (quoting
Sawyer v. Witley, 945 F.2d 812 (5th Cr. 1991)). The Court
further noted that “the ‘actual innocence’ requirenment nust
focus on those elenents that render a defendant eligible for the
death penalty, and not on additional mtigating evidence that
was prevented from being introduced as a result of a clained
constitutional error.” ld. at 347. In applying this test to
Florida s sentencing |aw, the Eleventh Circuit stated:

a petitioner may nmake a colorable showing that he is

actually innocent of the death penalty by presenting

evi dence that an al | eged constitutional error

inplicates all of the aggravating factors found to be

present by the sentencing body. That is, but for the
constitutional error, the sentencing body could not
have found any aggravating factors and thus petitioner

was ineligible for the death penalty.

Johnson v. Singletary, 938 F.2d 1166, 1183 (11th Cr. 1991)(en

banc) . This forrmulation was cited wth approval in Sawyer.

Sawyer, 505 U. S. at 347 & n. 15.
79



The totality of Defendant’s allegations regarding Caim Xl
was:

Defendant is innocent of First Degree Murder.
Defendant did not plan to the killing of Lopez as
clainmed by the State. Abreu s affidavit clearly puts
into question the finding of preneditation necessary
to support a conviction for First Degree nurder. Had
Abreu’s truthful testinony been presented Defendant
may have been convicted of |esser offense on hom cide.

(PCR 267) The allegations regarding CaimXl | were:

Defendant is innocent of the death penalty
i nposed for First Degree Mirder. Def endant did not
plan the killing of Lopez as clained by the State.
Abreu’s affidavit <clearly put into question the

finding of heightened preneditation necessary for the

fining of CCP. Had Abreu’'s truthful testinony been

presented Defendant would probably have received a

l'ife sentence.

(PCR.  268) In the affidavit nentioned in both clains, Abreu
admtted that he and Defendant planned to conmit the robbery and
that the nmurder occurred during the robbery. (PCR 314-16)

As can be seen from the foregoing, Defendant’s clains
consisted of little nore than conclusory allegations that Abreu
would testify that there was no plan to kill M. Lopez, which
woul d allegedly affect the findings of preneditation and CCP
Even in these conclusory allegations, evidence was presented
that Defendant conmtted first degree felony nurder and that the
during the ~course of a robbery and for pecuniary gain

aggravators were applicable. Moreover, no allegation was nade

regarding the prior violent felony aggravator. G ven that the
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al l egations were conclusory, that the allegations showed that
Def endant was guilt of felony nurder and two aggravators applied
and that the allegations did not address another aggravator, the
clainms were facially insufficient and properly summarily deni ed.
Ragsdal e v. State, 720 So. 2d 203, 207 (Fla. 1998).

Mor eover, the lack of specific allegations was particularly
acute in this case. The State did not present Abreu s testinony
that there was a prearranged plan to kill M. Lopez until the
penalty phase. The State did present evidence that Defendant
confessed to being involved in these crines at the guilt phase.
(T. 2114-23) Despite the lack of any statenents of intent to
kill, this Court found the evidence sufficient to support a
conviction wunder preneditated and felony nurder theories on
direct appeal based on the plan to rob the Cabanases and the
evi dence of the defendants’ actions:

In issues 4 and 5, [Defendant] argues that the
evidence was insufficient to sustain his conviction
for preneditated first-degree nmurder. We find no nerit
to these issues. Both of the Cabanases testified that
the masked nen initiated the shooting i medi ately upon
exiting the first Suburban. Cabanas Senior also
testified that these assailants shot into the
passenger conpartment of the Blazer, wth one shot
only mssing his head because he ducked quickly. The
physi cal evidence confirmed extensive bullet damage to
the victins’ vehicles. The Cabanases’ Bl azer sustai ned
ten bullet holes, including holes in the w ndshield
and the passenger seat. Lopez’s vehicle revealed
evidence that one bullet had passed through the
wi ndshield over the steering wheel, through the back
wi ndow, and landed in the bed of the truck; another
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bullet ricocheted off the wndshield. The firearns
evidence revealed that at |east four shells were
ejected at the nurder scene from the gun that
[ Def endant] admits wusing; four other spent casings
from the sane gun were found near the Suburban that
[ Def endant | abandoned at anot her | ocati on. Thi s
evidence is sufficient to support [ Def endant ' s]
conviction for preneditated nurder. Furthernore, the
jury returned a general verdict on the first-degree
murder charge and the circunstances of this case
clearly support a conviction under the felony nmnurder
theory: [Defendant] was a principal and a direct,
active participant in the attenpted robbery which
resulted in Lopez’'s nurder and his actions clearly
indicate a reckless indifference to human life. See
Tison v. Arizona, 481 U. S. 137, 158, 95 L. Ed. 2d 127,
107 S. . 1676 (1987) (hol di ng t hat maj or
participation in the felony conmmtted, conbined wth
reckless indifference to human life, is sufficient to
satisfy culpability requirement for inposing death
sentence under felony nurder theory). Thus, we find no
error as to [Defendant’s] conviction for first-degree
nmur der .

San Martin, 705 So. 2d at 1345-46. Since this holding has
nothing to do with Abreu' s testinony, Caim Xl was properly
deni ed. Diaz v. State, 945 So. 2d 1136, 1147-48 (Fla. 2006).
The | ower court should be affirned.

Additionally, it should be renenbered that while the | ower
court sumuarily denied these clains, it did grant an evidentiary
hearing on the <clainms that Abreu s affidavit denonstrated
violations of Brady and Gglio. At that hearing, Abreu
testified that there was a plan to kill M. Lopez in place
before the defendants started to commt the robbery. (PCT. 420-

21, 430-36, 465-66) Based on this testinony, the |ower court
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rejected the Brady and G glio clains. (PCR  91-95) As this
Court has noted, the standard for newly discovered evidence
clainms is stringent. Melton v. State, 949 So. 2d 994, 1011
(Fla. 2006). Thus, the fact that Defendant did not prove that
he was entitled to relief under the |esser standard of prejudice
for Brady and G glio clains shows that these clains too were
wi thout merit. The denial of the clains should be affirned.

Wth regard to the claim regarding the rejection of
mtigation, the Ilower <court properly denied this claim as
facially insufficient and procedurally barred. The totality of
Def endant’ s al |l egati ons was:

The trial court failed to adequately consider the
mtigating circunstances set out in the record. I n
addition, newy available evidence now establishes
much greater mtigation for Defendant.

(PCR.  270) G ven the conclusory nature of these allegations
the I ower court properly denied this claim Ragsdal e v. State,
720 So. 2d 203, 207 (Fla. 1998). It should be affirned.

Moreover, this Court has held that clainms regarding a trial
court’s rejection of mtigation are issues that are procedurally
barred in post conviction litigation. Giffin v. State, 866 So
2d 1, 18 (Fla. 2003). As such, this claimwas properly denied
as procedurally barred.

Wi | e Def endant now suggests that the trial court should

have granted an evidentiary hearing on this claim by considering
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Abreu’s affidavit as newy discovered mtigating evidence, this
claimis not properly before this Court. This claim is being
raised for the first time before this Court. This Court has
held that clains raised for the first time on post conviction
appeal are procedurally barred. Giffin, 866 So. 2d at 11 n.5.
As such, this assertion should be rejected.

Mor eover, the |ower court granted an evidentiary hearing on
Def endant’s clains that the Abreu affidavit denonstrated a Brady
and Gglio violation. After considering the evidence presented
in support of these clains, the |lower court denied them finding
that Defendant had not proven any elenent of either of these
claims.® This Court has held that the standard for relief under
a claimof newy discovered evidence is stringent. Mel ton v.
State, 949 So. 2d 994, 1011 (Fla. 2006). Thus, the fact that
Def endant did not prove that he was entitled to relief under the
| esser standard of prejudice for Brady and G glio clainms shows
that this claimtoo was without nmerit. The denial of the claim
shoul d be affirnmed.

Wth regard to the <claim concerning this Court’s
proportionality review, the lower court properly denied this
claim because it was facially insufficient, procedurally barred

and w thout nerit. The totality of Defendant’s allegations

® The propriety of the denial of these claims is addressed in
| ssue Il, infra.
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under this i ssue was:

The Florida Supreme Court ignored mtigating
evidence in upholding Defendant’s death sentence and
did not properly weigh the aggravating and mtigating
ci rcunst ances. The Florida Suprene Court did not
conduct a proper proportionality review especially in
light of the fact that Defendant was not the shooter.
The Florida Suprenme Court did not conduct a proper
harm ess error analysis on both guilt and penalty
phase i ssues.

(PCR 278) G ven the conclusory nature of these allegations

the lower court properly denied this claim because it was

facially insufficient. Ragsdale v. State, 720 So. 2d 203, 207

(Fla. 1998). It should be affirned.

Even i f the claim could be considered facially
insufficient, the lower court should still be affirned because
the claim was procedurally barred. This Court has held that

clainms regarding this Court’s analysis of the aggravating and
mtigating circunstances on direct appeal, its conduct of a
proportionality analysis and its analysis of errors raised on
direct appeal are procedurally barred in post conviction
not i ons. Trotter v. State, 932 So. 2d 1045, 1050 (Fla. 2006)
Rodriguez v. State, 919 So. 2d 1252, 1287 (Fla. 2005); Giffin
v. State, 866 So. 2d 1, 18 (Fla. 2003). As such, the claimwas
properly denied as procedurally barred. Its denial should be
af firmed.

Further, this Court has held that it is not this Court’s
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function to find aggravators and nitigators or to reweigh the
aggravators and mtigators that the trial court found. See
Connor v. State, 803 So. 2d 598, 612 (Fla. 2001); Blanco v.
State, 702 So. 2d 1250, 1252 (Fla. 1997). Moreover, this Court
has held that it conducts a proportionality review in every case
even when it does not nention the issue in its opinion. Patton
v. State, 878 So. 2d 368, 380-81 (Fla. 2004). As such, the
claimis also without nerit. |Its denial should be affirned.

Wth regard to the claim that the |ower court erred in
denying his claim regarding the loss of trial counsel’s file
Def endant does not now, nor did he in the [ower court, suggest
any basis upon which he would be entitled to post conviction
relief because his trial counsel’s file has been lost. However
this Court has treated such clains as clains regarding the |oss
or destruction of evidence. Jones v. State, 928 So. 2d 1178
1192-93 (Fla. 2006). In order to state a claim based on the
| oss or destruction of evidence, a defendant nust show (1)
either that the State lost or destroyed the evidence in bad
faith or that the lost or destruction of the evidence occurred
when the State was delaying the case and (2) that the |oss of
the evidence prejudiced him Arizona v. Youngblood, 488 U S. 51
(1988); MDonald v. State, 952 So. 2d 484, 494-95 (Fla. 2006);

Rogers v. State, 511 So. 2d 526, 531 (Fla. 1987).
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Here, Defendant did not allege that the file was |ost or
destroyed in bad faith, that the destruction occurred when the
State was delaying the proceedings or that any specific
prejudi ce occurred. Instead, the entirely of Defendant’s
all egations in the |l ower court were:

Def endant is denied his Florida and US.
constitutional rights in pursing his post-conviction
remedi es because his trial attorneys, Mnuel Vasquez
and Fernando DeAguero, have |ost or msplaced their
trial files. As such, the undersigned has been unable
to thoroughly investigate issues of i neffective
assi stance of counsel.

(PCR. 276) G ven the nature of these allegations, the | ower
court properly denied this claim because it was facially
i nsufficient. Ragsdale v. State, 720 So. 2d 203, 207 (Fla.
1998). It should be affirned.

Moreover, rather than showing that the loss of trial
counsel’s file occurred because of bad faith or while the State
was del aying the proceedings, the record actually shows that the
lack of trial court’s files is attributable to Defendant’s |ack
of diligence. Defendant’s trial counsel represented himthrough
the entry of the sentencing order on Novenber 23, 1993. (T.
3635) Def endant’s post conviction counsel was appointed to
represent him on February 11, 1999. (PCR. 6) From the tinme

counsel was appointed until he was forced to file a notion for

post conviction relief in April 2000, Defendant did nothing but
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take extensions while the State sought his discovery for him
At the evidentiary hearing, M. de Aguero, Defendant’s | ead
counsel, testified that he kept his file for seven years and
then destroyed it because he had ceased practicing |aw and had
kept the file for the period required by the rules. (PCT. 527)
Thus, the record shows that the file was not destroyed in bad
faith and that it was Jlost while Defendant delayed the
proceedi ngs. Having caused the delay, Defendant is not entitled
to conplain about it. Keen v. State, 775 So. 2d 263, 277 (Fla.
2000); San Martin v. State, 705 So. 2d 1337, 1347 (Fla. 1997).
The denial of the claimshould be affirned.

1. THE LONER COURT PROPERLY REJECTED THE CLAIM
REGARDI NG ABREU.

Def endant next asserts that the lower court erred in
denying his <claim regarding Abreu. However, Defendant is
entitled to no relief, as the lower court properly determ ned
that Defendant failed to prove any of the elenents of his
cl ai ns.

Wi | e Defendant does not clearly identify the |egal basis
of his claimin this Court, Defendant raised the claimin the
| ower court as a claimthat the State knowi ngly presented false
testinmony from Abreu in violation of Gglio v. United States,
405 U. S. 150 (1972), in claim V of his notion, and as a claim

that the State wthheld evidence in violation of Brady v.
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Maryl and, 373 U.S. 83 (1963), in claimVl of his motion. (PCR
146-55) In order to establish a Gglio violation, a defendant
must prove: “(1) that the testinony was false; (2) that the
prosecutor knew the testinmony was false; and (3) that the
statement was material.” Routly v. State, 590 So. 2d 397, 400
(Fla. 1991). To denonstrate perjury, a defendant nust show nore
than nere inconsistencies. Maharaj v. State, 778 So. 2d 944, 956
(Fla. 2000); see also United States v. Lochnondy, 890 F.2d 817,
822 (6th Cir. 1989); see also United States v. Bailey, 123 F. 3d
1381, 1395-96 (11th Cr. 1997); WUnited States v. Mchael, 17
F.3d 1383, 1385 (11th G r. 1994). False testinony is material if
there is a reasonable Ilikelihood that it contributed to the
verdict. Guzman v. State, 868 So. 2d 498, 506 (Fla. 2003).
Gglio violations are mxed questions of fact and law and
reviewed de novo after giving deference to the lower court’s
factual findings. Sochor v. State, 883 So. 2d 766, 785 (Fla.
2004).
In order to prove a Brady claim a defendant nust show

[1] The evidence at issue nust be favorable to the
accused, either because it is excul patory, or because
it is inpeaching; [2] that evidence nust have been
suppressed by the State, ei t her willfully or
i nadvertently; and [3] prejudice nust have ensued.

Way v. State, 760 So. 2d 903, 910 (Fla. 2000) (quoting Strickler

v. Greene, 527 U. S. 263, 281-82 (1999)). To show prejudice, the
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def endant nust show that but for the State's failure to disclose
this evidence, there is a reasonable probability that the
results of the proceeding would have been different. Guzman v.
State, 868 So. 2d 498, 506 (Fla. 2003). The question of whether
the evidence is excul patory or inpeaching is a question of fact,
as is the question of whether the State suppressed the evidence.
Allen v. State, 854 So. 2d 1255, 1259 (Fla. 2003). Questions of
fact are reviewed to determine if they are supported by

conpetent, substantial evidence. Way, 760 So. 2d at 911. The
guesti on of whether the undisclosed information is material is a
m xed question of fact and |law, reviewed de novo, after giving
deference to the lower court’s factual findings. Rogers v.
State, 782 So. 2d 373, 377 (Fla. 2000); Stephens v. State, 748
So. 2d 1028, 1032-33 (Fla. 1999).

Here, the lower court denied these <clainms after an
evidentiary hearing, finding:

CLAIM YV

* * * %

The Defendant has alleged that the State coerced
Pablo Abreu to falsely incrimnate the Defendant by
presenting perjurious testinony to the jury during the
penalty phase in order to establish the cold
calculated and preneditated aggravator. M. Abreu
testified during the penalty phase that a neeting
regarding stealing cars to be used during the robbery
t ook place a couple of days before the shooting. When
asked about what codefendant Franqui was going to do
about the bodyguard (the victim Raul Lopez), M.
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Abreu responded, “First he was going to crash agai nst
him and throw him down the curb side, and then he
woul d shoot him but he didn't do it that way.” Trial
Transcript, pp. 2717-2718. Later in his testinony,
M. Abreu was asked about the discussion he had with
Franqui and the Defendant about killing the bodyguard
that occurred before the cars were stolen. M. Abreu
i ndi cated that Franqui told him that he was going to
run the bodyguard off the road then shoot him Tri al
Transcript, pp. 2727-28.

During the evidentiary hearing, M. Abreu stated
that the killing was discussed the day of the robbery
while he, the Defendant and Franqui were driving
around in his van before the robbery. M. Abreu
testified on direct that this discussion occurred
thirty mnutes before the robbery. On cross-exam he
testified that this discussion could have taken place
several hours before the robbery. M. Abreu testified
that his testinmony on this subject had always been
consi stent and truthful. Transcript, p. 60, 66-68,
88, 102-04.

In order to prove that the State intentionally
presented perjurious testinmony to the jury, the
Def endant must show.

1. that the testinony was fal se;

2. that the State knew the testinony was fal se;
and

3 that the statenent was nmateri al

Routly v. State, 590 So.2d 397, 400 (Fla. 1991).

Based on the record and the testinony of the
Wi tnesses at the evidentiary hearing, this Court finds
that the Defendant has failed to establish that the
state forced Pablo Abreu to present perjurious
testinony to the jury. During the penalty phase, the
guestion ask about what Franqui was going to do with
t he bodyguard did not actually have a tinme frane. The
Def endant’ s claim assunes t hat t he di scussi on
regarding stealing the cars which occurred several
days before the robbery included the interchange about
killing the bodyguard. M. Abreu s testinony during
the penalty phase does seem to indicate that the
di scussion about killing the bodyguard took place
before the cars to be used in the crime were stolen.
The testinony from Abreu during the -evidentiary
hearing indicates that the discussion about the
killing took place between thirty mnutes and severa
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hours before the robbery and the killing of the
bodyguard. The Defendant, at nost, has shown that the
difference between M. Abreu’s trial testinony and the
testinmony during the evidentiary hearing was an

arguabl e i nconsistency. This Court finds that the
Def endant did not prove that M. Abreu’ s testinony was
fal se. | nconsi stencies are insufficient to show that

testinmony is false. Maharaj v. State, 778 So.2d 944
(Flla. 2000).

Marilyn Mlian, the trial prosecutor testified
during the evidentiary that she only asked w tnesses
to truthfully relate what they knew She st at ed,
“Under no circunstances in this case or any other case
would | ever tell a defendant who is flipping what to
testify to or suggest to himthat if he doesn’t say it
my way he won’t have a plea agreenent or force anybody
to testify contrary to what it is truthfully
happened.” Transcript, p. 171. She further stated,
“that is all we did and anything else would not only

be unethical but suborning perjury. | never did that
in ny career and certainly not on this case either.”
Transcript, p. 172. Ms. Mlian testified that she

never w tnessed John Kastrenakes suborn perjury or
suggest that a witness testify a certain way or else.
Transcript, p. 203. This Court finds that the
Defendant failed to prove that the State knew any
testimony was false or that the State know ngly
presented perjurious testinony.

The inconsistency in Pablo Abreu s testinony
regarding the time that the plan to kill the bodyguard
was d scussed. During the penalty phase, M. Abreu
testified that the discussion took place before the
cars were stolen and perhaps several days before the
r obbery. During the evidentiary hearing, M. Abreu
testified that the discussion took place thirty
m nutes to several hours before the robbery, after the
cars had been stolen. In either event, the time was
suf ficient to support t he CCP aggravati ng
ci rcunst ance. See Knight v. State, 746 So.2d 423, 436
(Fla. 1998); Durocher v. State, 569 So.2d 997 (Fla.
1992); Valle v. State, 581 So.2d 40 (Fla. 1991). This
Court finds that the Defendant had failed to prove
that the M. Abreu' s statenent was naterial. For the
foregoing reasons, this claimis denied.

CLAI M VI
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( PCR.

* * * %

The Defendant <clainms that a Brady violation
occurred because excul patory evidence favorable to the
Def endant was suppressed by the State and the State
presented false or msleading evidence to the jury.
To prove a Brady violation occurred, the Defendant
must proven:

1. that the State possessed evidence favorable
to the defendant’
2. that the defendant does not possess the

evidence nor could he obtain it for hinself
wi th reasonabl e diligence;

3. t hat t he prosecuti on suppr essed t he
f avor abl e evi dence; and
4, that had the evidence been disclosed to the

defense a reasonabl e probability exists that

the outcone of the proceedings would have

been different.
Mendyk v. State, 592 So.2d 1076, 1079 (Fla. 1992);
Hegwood . State, 576 So.2d 170, 172 (Fl a.
1991) (quoting United States v. Meros, 886 F.2d 1304,
1308 (1ith Cir. 1989), cert denied, 493 U S. 932
(1989)).

Based on the record and the testinony of the

W tnesses during the evidentiary hearing, this Court
finds that the Defendant has failed to establish any
of the Brady elenents. As discussed above, Pablo
Abreu testified that he was always truthful and that
no one told him how to testify. The difference
between M. Abreu’'s testinony during the penalty phase
and the wevidentiary hearing was slight, a nere
i nconsi st ency. No evidence was presented that the
State suppressed or failed to disclose any evidence to
t he Defendant. Because the Defendant’s notion and the
evidence failed to establish a Brady violation, this
claimis deni ed.

91-95) Here, the trial court’s factual findings

supported by the record. The penalty phase transcript

are

does

reflect that there was no tine frame stated in the questions

about

Franqui stating that he would kill the bodyguard.
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2712-18) However, it also reflects that the subject was
di scussed during a larger discussion of a neeting that had
occurred days before the crine occur. (T. 2713-18) Abreu did
testify that the plan to kill the bodyguard occurred between a
half hour and several hours before the crines were actually
commtted. (PCT. 419-20, 431-36) Abreu did testify that he had
al ways been consistent in his statenents, including when he
spoke to the State pretrial, at trial and at the evidentiary
hearing. (PCT. 421, 423, 424, 429) He did testify that he was
not told how to testify and that he was not threatened. (PCT.
424, 430) Ms. Mlian did testify that she did not instruct Abreu
regarding testifying in a particular manner or threatening Abreu
about his testinony. (PCT. 546-47) Under these circunstances,
the lower court’s factual findings are supported by conpetent,
substantial evidence and nust be accepted by this Court.
Sochor, 883 So. 2d at 785.

Moreover, given these factual findings, the |ower court
properly determ ned that Abreu’'s testinobny was not false, that
the State did not know Abreu s testinony would be false, and
that the State did not possess any favorable evidence that it
had suppressed. Sochor, 883 So. 2d at 785-86; Mharaj v. State,
778 So. 2d 944, 954, 956 (Fla. 2000)(State cannot be said to

have suppressed evidence it did not have and inconsistencies
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insufficient to show false testinony). The denial of this claim
shoul d be affirned.

Further, the Ilower court properly determned that the
inconsistency in Abreu s testinony was not material. The only
change in Abreu s testinony was that it appeared from the
penalty phase testinony that the discussion of the plan to kil
M. Lopez was discussed in the days before the crinme while he
stated at the evidentiary hearing that the plan was discussed
the norning of the crime at sone point between 30 m nutes and
several hours before the plan was put into effect.® (T. 2713
18, PCT. 420-21, 435-36) However, under both versions of
Abreu’s testinony, the plan to kill M. Lopez was mnade in
advance of the comm ssion of any crinme. This Court has upheld a
finding of CCP when the tinme between the fornmul ation of the plan
and its execution did not extend for days. Knight v. State,
746 So. 2d 423, 436 (Fla. 1998)(CCP properly found even though
def endant may not have decided to kill Kkidnapping victins unti
the drive from bank where defendant had force one victim to
wi t hdrawal noney to secluded area); Durocher v. State, 569 So.
2d 997 (Fla. 1992)(CCP properly found where defendant thought
about killing victim for a few mnutes during robbery before

doing so); Valle v. State, 581 So. 2d 40 (Fla. 1991)(CCP

19 However, Abreu did tell the jury at the penalty phase that the
pl an was di scussed “when we went around.” (T. 2746)
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properly found where defendant decided to kill victim 2 to 5
m nutes before doing so). As such, the |ower court properly
determ ned that the mnor inconsistency regarding the timng of
the plan was not material. The denial of the claim should be
af firnmed.

Despite the support for the |Iower court’s factual findings,
Def endant asserts that the lower court erred in finding that
there was no time frame in the question about the plan was
clearly erroneous because the question was asked in a |arger
di scussion about the neeting in the days before the crine.
However, the finding was not clearly erroneous. The |ower court
acknow edged that the discussion of the plan to kill the
bodyguard was part of a larger discussion about a neeting in the
days before the crine. (PCR  93) The finding regarding the
lack of a tine frame was limted to “the question asked about
what Franqui was going to do with the bodyguard.” (PCR 93) 1In
fact, that question did not have a tine frame in it. (T. 2717-
18) Thus, the lower court’s findings that the question did not
have a tinme frame in it but that it appeared that Abreu was
speaki ng about a neeting that occurred in the days before the
crime is not clearly erroneous. Defendant’s contrary suggestion
shoul d be rejected.

Mor eover, Defendant’s challenge to this finding ignores the
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context in which the finding was nade. The | ower court nade
these findings in support of its conclusion that Defendant had
nmerely shown that Abreu s testinony was inconsistent, not false.
(PCR. 93) In this context, the distinction between the tine
frame in the question at issue and the tinme frame of a |arger
di scussion is significant. This Court has held that a defendant
had failed to show that a witness had testified falsely, where
the inconsistency in the testinony could be attributed to the
witness's failure to understand the question fully or to the
facts that the witness may have understood the subject mtter
differently. Ri echmann v. State, 32 Fla. L. Wekly S135, S139
(Fla. Apr. 12, 2007); WMharaj, 778 So. 2d at 957. Here, it is
clear that Abreu did not understand that he was changing his
testinony, as he repeatedly stated that his statements had not
changed since the time he spoke to the State pretrial. (PCT.
421, 423, 424, 429) Under these circunstances, the |ower
court’s findings regarding the difference between a question and
a larger discussion were proper. The lower court should be
af firmed.

Def endant also asserts that the |ower court should have
found that the State was aware that the testinony was false
because Abreu stated that his pretrial statenment to the State

was the sane as his evidentiary hearing testinony. However, in
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maki ng this argunent, Defendant ignores that Abreu testified
that not only were his pretrial statement and his evidentiary
hearing testinony the sane but that this was also true of the
testinony that he gave at trial.'* (PCT. 421, 423, 424, 429)
G ven that Abreu did not perceive any inconsistencies in any of
his testinmony and that Ms. Mlian testified that she sinply
asked Abreu to be truthful, the lower court’s finding that the
State did not know that there was any falsity in the testinony
is correct. It should be affirned.

Def endant also asserts that the |ower court should have
found that Abreu testified falsely about whether he and
Def endant were the ones who were supposed to kill anyone.
However, this <claim is not properly before this Court.
Def endant did not claimthat Abreu s testinony was fal se because
the plan did not call for Defendant or Abreu to be the killer.
| nstead, his claim was that he never knew that Franqui planned
to kill anyone and that his testinony that Franqui had told him
and Defendant that Franqui would kill the bodyguard was fal se.
(PCR. 146-55) As such, this claimis not properly before this
Court. Giffin, 866 So. 2d at 11 n.5.

Even if the claim was before this Court, Defendant would

1 1n fact, Abreu had testified at trial that shooting M. Lopez
was planned “when we went around.” (T. 2746) As such, it
appears that the defense did not perceive the inconsistency at
the time of trial either.
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still be entitled to no relief. Abreu testified at the penalty
phase that the plan was for Franqui to kill M. Lopez. (T.
2717-28, 2727-28) He stated that he and San Martin were
supposed to get the noney. (T. 2723) He clainmed that he and
San Martin were only shooting at the Cabanases to defend
t hensel ves. (T. 2730) In fact, when this Court affirmed the
finding of CCP on direct appeal, this Court rejected the
argunment that because the plan called for Franqui to commt the
murder, CCP should not apply to Defendant. San Martin, 705 So.
2d at 1349. Abreu’ s evidentiary hearing testinmony was the sane:
the plan was for Franqui to conmt the nurder, not Abreu and San
Martin. (PCT. 421) As such, the claimthat Abreu’ s testinony
was fal se because the plan did not call for Abreu and San Martin
to conmt the nurder is without nmerit. It should be denied.

Def endant further appears to assert that Abreu s testinony
makes it doubtful that Franqui’s plan to kill M. Lopez was ever
comuni cated to Defendant. However, this claim too is not
properly before this Court as it was not asserted below.
Giffin, 866 So. 2d at 11 n.5. Moreover, Abreu testified at the
penalty phase that the plan was discussed in Defendant’s
presence. (T. 2717-18) At the evidentiary hearing, Abreu
reiterated that Defendant was present during the discussion of

the plan to kill M. Lopez. (PCT. 419-20, 434) G ven the
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consistent testinony that Defendant was present during the
di scussion of the plan, the l|lower court properly denied this
cl ai m and shoul d be affirned.

CONCLUSI ON

For the foregoing reasons, the order denying post

conviction relief should be affirnmed.
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