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PRELI M NARY STATEMENT

Citations to the records and transcripts will be designated

as follows: the record on direct appeal will be cited throughout

this Brief as “R° with the appropriate page nunbers (R page#);
the transcripts on direct appeal will be cited as “T" with the
appropri ate page nunbers (T. page#). The post conviction record
will be cited as “PCR" with the appropriate volune and page
nunmbers (PCR V#/ page#); supplenental volunes will be cited as
“SPCR® wth the appropriate volunme and page nunbers (SPCR
V#/ page#); the exhibits fromthe post conviction proceedings are
contained in a single volume (1 of 1) and wll be cited by their

appropri ate page nunbers (PCR Exhi bit page#).



STATEMENT OF THE CASE AND FACTS

In accordance with Fla. R Cim P. 3.851(b)(2), this
appeal from the order denying Defendant's notion for post
conviction relief is being pursued concurrently wth his
Petition for Wit of Habeas Corpus. Rodriguez v. State, FSC
Case No. SC07-1314. The State wll therefore rely on its
statenents of the case and facts contained in its brief in that

matter.

PCST CONVI CTI ON PROCEEDI NGS5

Public Records Litigation: On June 1, 2001, Defendant sent over

twenty demands for additional public records to nunmerous state
and | ocal agencies. (SPCR 2/1638-1725). The majority of agencies
filed objections to Defendant’ s requests. (SPCR 2/ 1726-27, 1730-
31, 174458, 1763-67).

Defendant filed his initial claim for post conviction
relief on Septenber 14, 2001. (SPCR 3/1775-46). Defendant’s
notion indicated it was “inconplete” as the investigation on his
behalf had not concluded due to “public records [which]
remai n[ ed] outstanding.” (SPCR 3/1776). However, Defendant never
attenpted to set a hearing on the objections or nobve to conpe
conpliance by any agency. Instead, on Novenber 6, 2001, the
State Attorney requested a public records hearing and status

heari ng. (SPCR 3/1848).



On Decenber 11, 2001, the court held a status hearing. At
t he hearing, Defendant noved to inspect confidential records and
that request was granted. A public records hearing was then
schedul ed for January 10, 2002. (PCR 2/185).

At the public records hearing, the Court struck a nunber of
Def endant’ s requests as inproperly filed but permtted Defendant
to refile. (PCR 6/ 737, 739-41, 744-45, 749, 761-62, 767, 772-75,
789, 803, 813, 820, 823-24, 831, 835-36)'. Defendant’s requests
were not made pursuant to Fla. R Crim P. 3.852(i) and did not
conply with the requirenments of that rule. The court instructed
Def endant to conply with the rule, provide the agencies wth
nore information, and establish the relevancy of the public
records sought .

In March 2002 Defendant refiled his request to M am -Dade
Pol i ce Departnent. (SPCR 1908-52).2 In May 2002 M ani-Dade filed
its objections, arguing the request was overly broad and
provided insufficient information establishing how the records

sought were relevant. (SPCR 3/1879-95)3%. In July 2002 The State

! Court Order Re: Public Records at SPCR 3/1896-1902 issued
January 10, 2002.

2 The M ami - Dade request becane the focus of subsequent hearings.
® The request sought information regarding over 250 naned
i ndi vidual s and over 100 M am -Dade enpl oyees. These objections
were simlar to those Mam-Dade filed 1in response to
Defendant’s initial June 1 request (SPCR 2/1750-54).

2



Attorney requested another public records hearing. ( SPCR
3/1903).

A hearing was set for Novenber 25, 2002. At the hearing the
court infornmed Defendant that his request to Mam -Dade for all
public records regarding nore than 250 naned individuals was
i mproper and that Defendant would need a better explanation of
how records regarding those individuals were relevant to the
proceedi ngs. (PCR 7/877-82). The court explained that Defendant
was not entitled to public records for those individuals whose
only connection to the case was that their fingerprints had been
conpared to latents lifted from the scene. Defendant was given
30 days to resubmt his request. (PCR 7/881-82). Because there
was insufficient time to conplete the hearing, the hearing was
continued until Decenber 23, 2002. (PCR 7/893).

At the Decenber 23, 2002 hearing, Defendant and M am -Dade
requested additional time to conply with the court’s orders.
(SPCR 12/3209). Defendant served his anmended request on January
22, 2003. (SPCR 4/1953-94). This request did not elimnate
i ndividuals and appeared to be substantially the sanme as the
| ast request. On February 6, 2003, M am -Dade again objected to
the request. (SPCR 4/1996-2011).

On April 23, 2003, Defendant reargued the sane issues that

had been argued at the Novenber 25, 2002 hearing. The court



again made the sane rulings. (SPCR 12/3226-28, 3230, 3232, 3234-
38).

After Judge Rothenberg left the bench, this mtter was
assigned to Judge Victoria Sigler and a public records hearing
was scheduled for Decenber 19, 2003. (SPCR 4/2014-18). The
Decenber 19 hearing was deferred until January 29, 2004, after
Judge Sigler granted in part and denied in part Defendant’s
requests. (PCR 1/30). The court disposed of all pending public
records requests on February 6, 2004 and ordered Defendant to
file his amended notion for post conviction by April 16, 2004.%
(PCR 1/34-34; SPCR 4/2028). Defendant filed his anended notion
for post conviction relief on April 16, 2004 raising 22 Qains
and various subcl ai ns:

CLAIM 1

MVR. RODRI GUEZ’ CONVI CTIONS ARE  MATERI ALLY  UNRELI ABLE
BECAUSE NO ADVERSARI AL TESTING OCCURRED DUE TO THE
CUMULATI VE EFFECTS OF | NEFFECTIVE ASSI STANCE OF COUNSEL,
THE W THHOLDI NG BY THE STATE OF MATERI AL EXCULPATORY OR
| MPEACHVENT EVI DENCE, AND THE EXI STENCE OF NEWY DI SCOVERED
EVI DENCE, IN VIOLATION OF MR RODRI GUEZ’ RIGHTS AS
GUARANTEED BY THE FIFTH, SIXTH, EIGHTH AND FOURTEENTH
AMENDMENTS.

Claiml. A
Trial counsel failed to conpetently present evidence that
M. Rodriguez did not comrit the crines

Claiml.B.
Luis and Isidoro left Olando, FL together to commt the
crinmes

Claiml.C

“ On February 6 Mani-Dade filed its public records notice of
conpliance. (SPCR 4/2023-27).



Luis knew of Ms. Joseph and commented on her jewelry prior
to the date of the crines

Claiml.D.
| sidoro was threatened by police to testify against M.
Rodri guez

Claiml. E
The bag of jewelry was found inside Luis and Isidoro’s
nother’s trailer

Claiml1.F.
Eyewi tness’s description of perpetrator consistent wth
| sidoro’s

Claiml. G
Evidence that refutes the State alleged notive for the
crime

Claiml.H

Luis’ famly possessed jewelry taken fromthe victins
Caim1l.1.

Jewel ry belonging to the victins was sold
Caim1l.J.

St at e agents encouraged, knew of, and allowed Luis to have
sex wth his wife at the police station

Caiml.K
The State promsed to assist Luis on obtaining early
rel ease fromprison

Caim1l.L.
Police threatened Luis with bogus “indictnents” against his
famly

Caimil. M
Failure to inpeach Luis’ testinony about his conviction for
battery upon a | aw enforcenent officer

Claim1.N.
The State failed to disclose that police were investigating
| sidoro for major narcotics-related crines

Caiml.0O
The State failed to disclose that a business partner and
relative of Isidoro was a law enforcenment officer wth
Met r o- Dade Pol i ce Depart nment

Caiml.P.
The State failed to disclose evidence that the State agreed
to reduce Raphael Lopez’s b5-year prison sentence to
community control and probation

Claiml.Q
Trial counsel ineffectively opened the door to allow
evi dence of alleged prior crinmes and acts of violence
Caiml. R




The State failed to disclose other material excul patory and
i npeachnent evi dence

Caim1l.S.
Tri al counsel failed to object Luis’ al l eged prior
consi stent statenent to Raphael Lopez

Caimi1.T.
Trial counsel was i neffective in chal | engi ng t he
adm ssibility of M. Rodriguez statenents to police and in
not presenting evidence of the facts surrounding his
statenment to the jury

Caim1l. U
Trial counsel was ineffective for failing to object to
i nproper victiminpact evidence and conmments

Caim1l. V.
Trial counsel was ineffective for failing to object to
i nproper closing argunments

aiml. W
Failure to object and nove for a mstrial when prosecutor
to strongly inferred to jury that M. Rodriguez exercised
his right to remain silent when he termnated a police
i nterview

CLAIM 2
MR, RODRI GUEZ CONVICTI ON AND SENTENCE WERE OBTAINED I N
VIOLATION H S RIGHTS UNDER THE FIFTH, SIXTH, EIGHTH AND
FOURTEENTH AMENDMENTS WHEN TRIAL COUNSEL’S CONFLICT COF
| NTEREST DEPRIVED HM OF THE RI GHT TO COUNSEL AND THE RI GHT
TO A FAIR TRI AL.

CLAI M 3
MR. RODRIGUEZ WAS DENIED THE EFFECTIVE ASSI STANCE OF
COUNSEL DURING VO R DIRE AND IN VIOLATION OF THE SI XTH,
El GHTH, AND FOURTEENTH AMENDMENTS. COUNSEL FAILED TO
ADEQUATELY | NVESTI GATE AND PREPARE THE DEFENSE CASE AND
CHALLENGE THE STATE'S CASE. THE COURT AND STATE RENDERED
COUNSEL | NEFFECTI VE. COUNSEL’ S PERFORVANCE WAS DEFI Cl ENT
AND AS A RESULT MR RODRI GUEZ" CONVI CTI ONS ARE UNRELI ABLE.

CLAI M 4
MR. RCDRIGUEZ WAS DENIED HS RIGAT TO A FAI R AND | MPARTI AL
JURY BY PREJUDI Cl AL PRETRIAL PUBLICITY, BY THE LACK COF A
CHANGE OF VENUE, AND BY THE EVENTS IN THE COURTROOM DURI NG
THE TRI AL. TRI AL COUNSEL RENDERED | NEFFECTI VE ASSI STANCE | N
THI' S REGARD AND/ OR THE TRI AL COURT ERRED.

CLAIM 5
MR, RCODRI GUEZ | S | NNOCCENT COF FI RST-DEGREE MURDER. EVI DENCE
THAT WAS NOT PRESENTED TO THE JURY DUE TO STATE M SCONDUCT
AND TRI AL COUNSEL’S | NEFFECTI VENESS, AS WELL AS NEWY
DI SCOVERED EVI DENCE PROVES THAT MR RODRI GUEZ |'S | NNOCENT.



THE JURY WAS DEPRIVED OF EVIDENCE NECESSARY TO |ITS
DETERM NATION IN THE QU LT PHASE OF MR LONE'S TRIAL IN
VI OLATION OF THE SI XTH, EI GHTH, AND FOURTEENTH AMENDMENTS.
CLAI M 6
MR RODRIGUEZ WAS DENED THE EFFECTIVE ASSI STANCE OF
COUNSEL AND THE STATE WTHHELD MATERI AL | MPEACHVENT
EVI DENCE AT THE PENALTY AND SENTENCI NG PHASES OF H' S TRI AL
IN VICLATION O THE SIXTH, El GHTH, AND  FOURTEENTH
AMENDMENTS. TRI AL COUNSEL WAS RENDERED | NEFFECTI VE BY THE
TRIAL COURT'S AND STATE' S ACTIONS. TRI AL COUNSEL FAILED TO
ADEQUATELY | NVESTI GATE AND PREPARE M TI GATI NG EVI DENCE,
FAILED TO PROVIDE THE MENTAL HEALTH EXPERTS WTH TH' S
M TI GATI ON, AND FAI LED TO ADEQUATELY CHALLENGE THE STATE' S
CASE. COUNSEL FAILED TO ADEQUATELY OBJECT TO EIGHTH
AMENDMENT ERRCOR. COUNSEL’ S PERFORMANCE WAS DEFI CI ENT, AND
AS A RESULT, MR RODRI GUEZ" DEATH SENTENCE | S UNRELI ABLE.
CLAIM 7

MR. RODRI GUEZ WAS DENIED H'S RI GHTS UNDER AKE v. OKLAHOVA
AT THE GUI LT AND PENALTY PHASES OF H' S CAPI TAL TRI AL VWHEN
COUNSEL FAILED TO OBTAIN AN ADEQUATE MENTAL HEALTH
EVALUATI ON AND FAILED TO PROVI DE THE NECESSARY BACKGROUND
| NFORVATI ON TO THE MENTAL HEALTH CONSULTANT I N VI OLATI ON OF
MR, RODRI GUEZ" RIGHTS TO DUE PROCESS AND EQUAL PROTECTI ON
UNDER THE FOURTEENTH AMENDMENT TO THE UNITED STATES
CONSTI TUTI ON, AS WELL AS HS RI GHTS WNDER THE FI FTH, SI XTH,
AND ElI GHTH AMENDMENTS.

CLAI M 8
MR RODRIGUEZ |S |INNOCENT OF THE DEATH PENALTY. MR
RODRI GUEZ WAS SENTENCED TO DEATH I N VI OLATION OF THE ElI GHTH
AND FOURTEENTH AMENDVENTS TO THE UNI TED STATES
CONSTI TUTI ON.

CLAIM 9
MR. RODRIGUEZ'S SIXTH RI GHT OF CONFRONTATION WAS VI OLATED
DURI NG THE PENALTY AND SENTENCI NG PHASES WHEN THE STATE WAS
PERM TTED TO CALL DURI NG THE PENALTY POLICE OFFICERS TO
TESTI FY TO STATEMENTS MADE TO PCLI CE BY VARI OQUS W TNESSES
WHO WERE NOT CALLED TO TESTIFY AT THE PENALTY AND THEREFORE
NOT SUBJECT TO CRCSS- EXAM NATI ON.

CLAIM 10
MR. RCODRI GUEZ WAS ABSENT FROM CRI TI CAL STAGES OF THE TRI AL
IN VIOLATION OF H'S SIXTH, El GHTH, AND FOURTEENTH
AMENDMVENTS TO THE UNI TED STATES CONSTI TUTI ON.

CLAIM 11
VR RODRI GUEZ’ S CONVI CTI ON AND SENTENCE ARE
UNCONSTI TUTI ONAL UNDER RI NG V. ARl ZONA.

CLAIM 12




MR, RODRI GUEZ WAS DENIED A FAIR TRIAL AND A FAIR, RELI ABLE
AND | NDI VI DUALI ZED CAPI TAL SENTENCI NG DETERM NATION | N
VIOLATION OF THE FIFTH, SIXTH, EIGHTH, AND FOURTEENTH
AMENDMENTS, BECAUSE THE PROSECUTOR' S ARGUMENTS AT THE
GUI LT/ 1 NNOCENCE AND PENALTY PHASES PRESENTED | MPERM SSI BLE
CONSI DERATIONS TO THE JURY, M SSTATED THE LAW AND FACTS,
AND WERE | NFLAMVATORY AND | MPROPER. DEFENSE COUNSEL’ S
FAILURE TO RAISE PROPER OBJECTIONS WAS  DEFI Cl ENT
PERFORMANCE WHI CH DENI ED MR, RODRI GUEZ EFFECTI VE ASSI STANCE
OF COUNSEL.

CLAI M 13
VR. RCDRI GUEZ’ SENTENCE OF DEATH IS PREM SED UPON
FUNDAMENTAL ERROR BECAUSE THE JURY RECEIVED | NADEQUATE
GUI DANCE CONCERNI NG THE AGGRAVATI NG Cl RCUMSTANCES TO BE
CONS| DERED. FLORI DA' S STATUTE SETTI NG FORTH THE AGGRAVATI NG
Cl RCUMSTANCES TO BE CONSIDERED IN A CAPITAL CASE IS
FACI ALLY VAGUE AND OVERBOARD I N VI OLATI ON OF THE EI GHTH AND
FOURTEENTH AMENDVENTS TO THE UNI TED STATES CONSTI TUTI ON.

CLAIM 14
MR, RODRIGUEZ |'S BEING DENIED HI S FI RST, SIXTH, EI GHTH AND
FOURTEENTH AMENDMVENTS TO THE UNI TED STATES CONSTI TUTI ON AND
THE CORRESPONDI NG PROVI SIONS OF THE FLORI DA CONSTI TUTI ON
AND |S BEING DEN ED EFFECTIVE ASSI STANCE OF COUNSEL | N
PURSUI NG H' S POSTCONVI CTI ON REMEDI ES BECAUSE OF THE RULES
PROHI BI TI NG MR. RODRI GUEZ' LAWERS FROM | NTERVI EW NG JURORS
TO DETERM NE | F CONSTI TUTI ONAL ERROR WAS PRESENT.

CLAI M 15
MR. RODRIGUEZ WAS DENIED H'S RIGAT TO A FAIR TRIAL, H'S
RIGAT TO COUNSEL, AND HI' S RIGHT TO CONFRONT THE W TNESSES
AGAI NST H M VHEN HE WAS RENDERED | NCOVWPETENT TO PROCEED DUE
TO MEDI CATI ON AND HI'S MENTAL CONDI TION;, THE TRI AL COURT AND
TRIAL COUNSEL FAILED TO PROTECT HI'S RIGHTS BY FAILING TO
ORDER OR MOVE FOR A COWETENCY EVALUATION DURI NG THE
PROCEEDI NGS.

CLAI M 16
MR, RODRIGUEZ'S GUILTY VERDI CT AND JURY RECOVMENDED DEATH
SENTENCE ARE CONSTI TUTI ONALLY UNRELI ABLE I N VI OLATION OF
THE SI XTH, EIGHTH, AND FOURTEENTH AMENDMENTS, BECAUSE THE
TRIAL COURT ERRONEQUSLY | NSTRUCTED MR RCODRI GUEZ JURY ON
THE STANDARD BY VWHI CH THEY MJUST JUDGE EXPERT TESTI MONY. THE
JURY MADE DECI SI ONS OF LAW THAT SHOULD HAVE BEEN W THI N THE
PROVI NCE OF THE COURT.

CLAI M 17
MR. RODRI GUEZ' SENTENCE OF DEATH |I'S BEI NG EXACTED PURSUANT
TO A PATTERN AND PRACTICE OF FLORIDA PROSECUTI NG
AUTHORI TI ES, COURTS AND JURI ES TO DI SCRI M NATE ON THE BASI S



OF RACE IN THE ADM NI STRATION OF THE RI GATS GUARANTEED BY
THE ElI GHTH AND FOURTEENTH AMENDMENTS TO THE UNI TED STATES
CONSTI TUTI ON.

CLAI M 18
FLORI DA' S CAPI TAL SENTENCI NG STATUTE |'S UNCONSTI TUTI ONAL ON
| TS FACE AND AS APPLIED IN THI S CASE, BECAUSE IT FAILS TO
PREVENT THE ARBITRARY AND CAPRICIOQUS |IMPOSITION OF THE
DEATH PENALTY.

CLAIM 19
MR RODRIGUEZ |S DENTED H'S RIGHTS UNDER THE EI GHTH AND
FOURTEENTH AMENDMVENTS OF THE UNI TED STATES CONSTI TUTI ON,
THE CORRESPONDI NG PROVI SIONS OF THE FLORI DA CONSTI TUTI ON
AND  UNDER | NTERNATI ONAL LAW BECAUSE EXECUTION  BY
ELECTROCUTI ON AND/ OR LETHAL I NJECTION IS CRUEL AND UNUSUAL
PUNI SHVENT.

CLAI M 20
MR RODRIGUEZ IS BEING DENIED H' S RI GHTS TO DUE PROCESS AND
EQUAL PROTECTI ON AS GUARANTEED BY THE ElI GHT AND FOURTEENTH
AMENDMENTS TO THE UNTED STATES CONSTITUTION AND THE
CORRESPONDI NG PROVISIONS O THE FLORI DA  CONSTI TUTI ON,
BECAUSE ACCESS TO THE FILES AND RECORDS PERTAINING TO MR
RODRI GUEZ® CASE I N THE POSSESSI ON OF CERTAI N STATE AGENCI ES
HAVE BEEN W THHELD I N VI OLATION OF CHAPTER 119, FLA. STAT.
MR. RODRI GUEZ CANNOT PREPARE AN ADEQUATE 3. 850 MOTI ON UNTI L
HE HAS RECEIVED PUBLIC RECORDS NATERI ALS AND HAS BEEN
AFFORDED DUE TI ME TO REVI EW THOSE MATERI ALS AND AMEND.

CLAI M 21
MR. RODRI GUEZ IS | NSANE TO BE EXECUTED.

CLAI M 22
MR RODRIGUEZ TRIAL WAS FRAUGHT WTH PROCEDURAL AND
SUBSTANTI VE ERRORS VWH CH CANNOT BE HARMLESS VWHEN VI EWED AS
A WHOLE, SINCE THE COMBI NATION OF ERRORS DEPRIVED H M COF
THE FUNDAMENTALLY FAIR TRI AL GUARANTEED UNDER THE SI XTH,
El GHTH, AND FOURTEENTH ANMENDMENTS.

(PCR 1/ 43-167).
The State filed its response on June 15, 2004. (PCR 2/171-
335).

Huff Hearing: A Huff® hearing was held on August 24, 2004. (PCR

7/915-39. The State conceded that an evidentiary hearing was

5 Huff v. State, 622 So. 2d 982 (Fla. 1993).

9



warranted on six subclaims of Defendant’s Claim|l. (PCR 7/929).
There was not an agreenment regarding Defendant’s conflict of
interest claim (PCR 7/930). The court heard argunent from
Def endant and the State, Defendant opting to rely on his
pl eadings for the majority of his clains. (PCR 7/930-39). At the
conclusion of the hearing, the lower ~court granted an
evidentiary hearing on the six subclainms of Defendant’s Claim]l.
(PCR 5/590; 7/939; 8/1041-1042).

The six subclains can be summarized as follows: daiml.B.

trial counsel was ineffective for failing to present evidence

that Luis had told his girlfriend that he planned to travel from

Olando to Mam wth another person to conmit this crine, and

that |sidoro picked up Luis on the day of the crime; Claiml.F.

trial counsel was ineffective for failing to present avail able

testinony froma witness that he saw a man pull a woman into the

apartnent and that the description of the nan he saw nmatched

| sidoro; Claiml.H trial counsel was ineffective for failing to

present evidence that Luis, Raphael Lopez and other famly

nmenbers possessed jewelry taken fromthe victing; Caiml.J. the

State “knowi ngly presented fal se evidence” that the police knew

Luis was planning to have sex with his wife in the police

station and encouraged himto do so; Caiml|.K that the State

“knowi ngly presented fal se evidence” that it had not prom sed to

10



assist Luis in getting parole; and Claim I.L. that the State

“knowi ngly presented false evidence” that it did not threaten

Luis into confessing by stating that it planned to charge his

famly with crines and confronting Luis with papers that were

all egedly indictnments against the fam|ly.

Evidentiary Hearing: At the evidentiary hearing Defendant called

Si X W tnesses: Edgar Baez, a gentleman questioned regarding the
murders in 1984; Assistant State Attorney Abraham Laeser;
Defendant’s trial counsel Richard Houlihan and Eugene Zenobi;
Luis Rodriguez’s counsel Art Koch; and Luis Rodriguez. (PCR 8 &
10) ©.

M. Baez recalled giving a statenment in 1984 and a
deposition in 1994. (PCR 8/963-65, 972- 73, 978) . When
guesti oned, he was unable to swear to the accuracy of either.

Assi st ant State Attorney Abraham Laeser, the |ead
prosecutor in Defendant’s case, was called by Defendant (PCR
8/ 985). Laeser testified unequivocally that he did not know ngly
present false testinmony. (PCR 8/1014). Laeser was asked to
identify wvarious depositions, a wtness statenent and a
phot ograph. (PCR 8/983-990, 992-993, 994). In regard to the
trial, Laeser testified that Defendant’s trial counsel appeared

to be prepared on each witness (PCR 8/982). Defendant entered

® PCR Volume 9 is substantially a duplicate of PCR Vol ure 8.
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Luis Rodriguez’s plea agreenment into evidence. (PCR 8/990-991
PCR Exhibit 16-23). Defendant also entered into evidence a
letter witten by Laeser.’

Richard Houlihan, Defendant’s first chair trial counsel,
testified that he was licensed to practice in 1977, and was a
veteran crimnal defense attorney. (PCR 8/1026-28). Prior to
Def endant’ s case, Houlihan had represented defendants in capital
cases thirty or forty tinmes. (PCR 8/1027-28). Houlihan and
Zenobi had tried one capital case together prior to Defendant’s,
where the defendant was spared the death penalty and sentenced
tolife. (PCR 8/1030-31).

In this case, Houlihan’s responsibility was primarily for
the guilt phase of the trial and Zenobi, the penalty phase. (PCR
8/ 1029-30). Zenobi, a lecturer for the State Bar on the topic of
voir dire, was considered nore effective in this area and
conducted voir dire. (PCR 8/ 1032, 1070). Both attorneys prepared
and discussed the <case frequently. (PCR 8/1030, 1068-69).

Houl i han specifically noted that he reviewed all police reports

" After trial, Detectives Crawford and Smith were investigated
regarding whether they allowed Luis Rodriguez to have sexual
relations with his wife while in custody. Laeser testified that
he wote a letter in support of Detectives Crawford and Smth
(PCR Exhibit 25-27). Laeser wote the letter outlining their
fine police work, and maintaining that they were not responsible
for any tryst that my have taken place. But, instead, were
tricked by Luis who secreted hinself and his wife for what Luis
claimed was a “very brief nonent of pleasure.” (PCR 1006-07; PCR
Exhi bit 26).
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and depositions nore than once. (PCR 8/1038, 1043, 1049, 1050,
1053). Houlihan and Zenobi conferred on nmatters of trial
strategy. (PCR 8/1054, 1056).

Houlihan’s nmenory of Defendant’s ten-year-old case was
limted. (PCR 8/1029, 1031, 1036, 1037, 1040, 1046-47, 1048,
1050). At the hearing, Houlihan could not recall if he was aware
of the claimthat Luis and his wife were allowed to engage in
sexual relations nor was he able to recall whether he was aware
Luis was allowed to have birthday parties at the police station.
(PCR 8/ 1042- 43, 1045-46).8

Eugene Zenobi, licensed to practice law since 1970, was
al so a veteran crimnal defense attorney. (PCR 8/ 1066-67). Prior
to Defendant’s case, Zenobi had tried twenty or thirty capital
cases. (PCR 8/1067). Zenobi stated the defense theory of the
case was that Defendant was not the perpetrator. (PCR 8/1069-
70). Zenobi’s recollection of the case was also limted. (PCR
8/1074-77, 1079, 1080).

Art Koch, Luis Rodriguez’s counsel, was called to testify
regarding Defendant’s trial counsel. (PCR 10/1223-25, 1233,

1235). Koch testified that trial counsel was aware of privil eges

8 Houlihan in fact cross-exanined Luis regarding relations with
his wife while in custody. (PCR 8/1058-60).
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Luis was afforded but could not recall if they were aware of
phot ographs taken of Luis and his famly. ° (PCR 10/ 1238-39).

Koch did not testify that any fal se evidence was presented,
did not testify that the State withheld evidence, and did not
testify Defendant’s trial counsel acted ineffectively.

Luis Rodriguez, who was seeking to withdraw his plea and
who refused to answer nunerous questions at the evidentiary
hearing, testified regarding his initial interview with the
police, his plea agreenent, and visits with famly nenbers. (PCR
10/ 1246, 1247, 1260-63, 1275-76, 1278, 1279). Luis clainmed that
during his initial interview police showed what appeared to him
to be indictnents and confessions of Defendant, his nother and
brother. (PCR 10/1261). Luis did not testify he told the State
t his occurred.

Luis did testify that while in custody he was able to have
sexual relations with his wife. (PCR 10/1270,1274). Luis clained
that he was told by Det. Smith to place a piece of paper over
the peep hole if he wanted privacy with his wife. (PCR 10/1271-
72). However, he also testified that he did not know whether or
not the officers knew that he had sex with his wfe. (PCR

10/1271). Luis did not testify that he told the State Attorney’s

9 At trial, Crawford, Smith and Luis were all cross-exanined
regardi ng accommodations Luis received. (T. 2342-47, 2876-77,
3178-80, 3183-85, 3204).
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O fice this occurred. In fact, he admtted on cross-exam nation
that he had not told Assistant State Attorney Laeser prior to
trial. (PCR 10/1283). Wen asked if Laeser had instructed himto
lie about his visits with his wife, Luis responded Laeser did
not. (PCR 10/1283). Luis also testified that he was taken to a
| ocal McDonalds to visit with his famly while in custody. (PCR
10/ 1262-63).

In regard to his plea agreenent, Luis clained that the
State had promsed him in off-the-record discussions that he
would be released early. (PCR 10/1275-76). However, Luis later
admtted on cross-exam nation that no one from the State had
ever nmade such a statenent. Instead, he believed it was
inplied. ® (PCR 10/1285).

In response, the State called two wtnesses, M am -Dade
Hom ci de Investigators Gregory Smth and Jarrett Crawf ord.

Both Crawford and Smith denied that they ever showed Luis
any false indictnents. (PCR 10/1289, 1304). Crawford and Smth
bot h denied ever giving consent to Luis to engage in any sexual
activity with his wife activity (PCR 10/1290-92, 1308). Crawford
and Smth both denied Luis was allowed to go to MDonal ds while

in custody. (PCR 10/1301, 1306-07).

1 Luis directly testified at trial that no one fromthe State
had prom sed to help himobtain parole. (T. 2855-56, 2948).

15



At the conclusion of the detectives testinony, Defendant
rested his case. (PCR 10/1311).

Record on Appeal and Mtions to Disqualify:! After the

evidentiary hearing in this case, Defendant filed a Mdtion to
Reconstruct the Record. The State and Defendant then filed
suggestions to correct inaccuracies in the transcript. The | ower
court held two hearings on the matter. At the conclusion of the
hearings the record was submtted to this Court.

During the course of the efforts to reconstruct the record,
Def endant filed a Mdtion to Disqualify Judge Sigler claimng she
was a material wtness based upon her neeting with the court
reporter regarding the record. The notion was deni ed. Defendant
later filed a second Motion to Disqualify Judge Sigler based on
her actions in another case that was reported in the M am
Heral d. The notion was deni ed.

On May 3, 2005 the lower court entered an Oder Denying
Motion for Postconviction Relief. (PCR 5/590-634).

Def endant now appeals to this Court.

SUWARY OF THE ARGUMENT

Defendant failed to prove the clains upon which he was

granted an evidentiary hearing. The remaining clains were

1 The facts surrounding these matters are nore fully outlined

bel ow in response to Argunent I1.
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insufficiently plead, procedurally barred or without nerit. The
| ower court properly denied relief.
As to those clains Defendant has failed to brief, Defendant
has wai ved t hese issues.
ARGUVENT

. THE LOWNER COURT PROPERLY DEN ED DEFENDANT'S CLAI MS
REGARDI NG LU S’ S, | SIDORO S AND DEFENDANT' S CONFESSI ON

The bul k of Defendant’s first argunment centers around the
claimhe is entitled to a new trial due to violations of Gglio
v. United States, 405 U. S. 150 (1972), and Brady v. Maryl and,
373 U.S. 83 (1963), and due to the ineffective assistance of
counsel
Legal Standard for Brady and G glio Violations:

In order to establish that the State violated Brady,
Def endant nust show

[ 1] The evidence at issue nust be favorable to the accused,
either because it is exculpatory, or because it is
i npeaching; [2] that evidence nust have been suppressed by
the State, either wllfully or inadvertently; and [3]
prej udi ce nust have ensued.
Way v. State, 760 So. 2d 903, 910 (Fla. 2000) (quoting Strickler
v. Geene, 527 U S. 263, 281-82 (1999)). “[A] Brady claimcannot
stand if a defendant knew of the evidence allegedly w thheld or
had possession of it, sinply because the evidence cannot then be

found to have been withheld from the defendant.” Occhicone v.

State, 768 So. 2d 1037, 1042 (Fla. 2000). To establish prejudice
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under Brady, a defendant nust denonstrate a reasonable
probability that the jury verdict would have been different had
the suppressed information been used at trial.” Smth v. State,
931 So. 2d 790 (Fla. 2006)(quoting Strickler).

In Gglio, the United State Suprenme Court extended Brady
clains where a key wtness gives false testinony that was
material to the trial. Gglio, 405 U S. at 153-154. In order to
prove a Guglio claim Defendant nust show (1) that the
testinony was false; (2) that the prosecutor knew the testinony
was false; and (3) that the statenent was nmaterial. Routly v.
State, 590 So. 2d 397, 400 (Fla. 1991). In Robinson v. State,
707 So. 2d 688, 693 (Fla. 1998) this Court quoted Routly and
observed that “‘the thrust of Gglio and its progeny has been to
ensure that the jury know the facts that mght notivate a
witness in giving testinony, and that the prosecutor not

fraudul ently conceal such facts from the jury. Robi nson, 707
So. 2d at 693. Once the first two prongs are established, the
evidence is deened material if there 1is any reasonable

possibility that it could have affected the jury' s verdict.
Guzman v. State, 941 So. 2d 1045, 1051 (Fla. 2006).
Legal Standard for Ineffective Assistance of Counsel Caim

In order to prove a claim of ineffective assistance of

counsel , Def endant nmust denonstrate both that counsel 's
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performance was deficient, and that the deficient performance
prejudi ced the defense, which requires a show ng that counsel's
errors were so serious as to deprive the defendant of a tria
whose result is reliable. Strickland v. Washi ngton, 466 U.S. 668
(1984).

Deficient performance requires a showing that counsel's
representation fell bel ow an obj ective standard of
reasonabl eness under prevailing professional norns, and a fair
assessnent of performance of a crimnal defense attorney:

requires that wevery effort be nade to elimnate the
distorting effects of hindsight, to reconstruct the
circunstances of counsel's challenged conduct, and to
evaluate the conduct from counsel's perspective at the
time. . . . [A] court nust indulge a strong presunption
that crimnal defense counsel's conduct falls within the
wi de range of reasonable professional assistance, that is,
t he defendant nust overcone the presunption that, under the
ci rcunst ances, the challenged action mght be considered
sound trial strategy.
Strickland, 466 U.S. at 694-95.

Even if a crimnal defendant shows that particular errors
of defense counsel were unreasonable, the defendant nust show
that they actually had an adverse effect on the defense in order
to establish ineffective assistance of counsel. The test for
prejudice requires the defendant to show that, but for counsel's
unprof essional errors, the result of the proceeding would have

been different, or, alternatively stated, whether there is a

reasonabl e probability that, absent the errors, the fact finder
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woul d have had a reasonabl e doubt respecting guilt. Strickland,
466 U.S. at 694.

The clains that were properly before the post conviction
court were rejected followi ng an evidentiary hearing.'® The | ower
court’s rulings were correct and no basis for reversal has been
offered in Defendant’s brief.

The standard of review to be applied to a court’s ruling on
a post conviction notion following an evidentiary hearing
recogni zes that as long as the court’s findings are supported by
conpetent substantial evidence, a reviewing court wll not
substitute its judgnent for that of the post conviction court on
guestions of fact, the credibility of the wtnesses, or the
wei ght to be given to the evidence by the |lower court. Ml endez
v. State, 718 So. 2d 746 (Fla. 1998); Blanco v. State, 702 So.
2d 1250, 1252 (Fla. 1997); Huff v. State, 762 So. 2d 476, 480
(Fla. 2000) (standard of review for ineffective assistance of
counsel claim requires deference to factual findings of trial
court), cert. denied, 531 U S 1082 (2001). Were, as here, the
| ower court correctly applied the law to supported factual

findings, the lower court’s rulings nust be upheld.

12 A number of claims were summarily denied by the court as
procedurally barred, insufficiently plead, or nonneritorious,
and will be discussed in response to Defendant’s clains that the
trial court erred in summarily denying these clains.
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Def endant first asserts that the lower court erred in
rejecting a nunber of clains regarding Luis Rodriguez.
Specifically, Def endant asserts that the State knowi ngly
presented false testinony or failed to disclose favorable
evi dence about the nunber of visits Luis was allowed to have
with his famly while in pretrial detention, the |ocation and
conditions of these visits, the notivation for allow ng these
visits, letters froman inmate named WIllie Sirvas, whether the
police allowed Luis to have sex with his wife during these
visits, whether the police showed Luis “bogus indictnents” to
i nduce his confession and whether the State had agreed to assi st
Luis in obtaining his parole for his sentences. He al so asserts
that his counsel was ineffective for failing to inpeach Luis’s
testi nony about having perm ssion to have sex properly and for
failing to inpeach Luis's testinony about his prior conviction.
However, Defendant is entitled to no relief, as the |ower court
properly denied these clains.

Wil e Defendant now clains that the State presented false
testinmony concerning the nunber of visits that Luis had with his
famly and about the notivation for these visits and that the
State failed to disclose information about the prosecutor’s
motive for not objecting to the visits and the plea deal, these

clains were not properly raised below. I nstead, the clains
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raised below were that the State knowingly presented false
testinmony about Lui s having perm ssion to have sex and the State
having promsed Luis assistance in obtaining parole. Thus,
Def endant’s present allegations change the factual or |egal
bases of the clains raised bel ow However, attenpts to do so
result in the clains being procedurally barred. Giffin v.
State, 866 So. 2d 1, 11 n.5 (Fla. 2003); Vining v. State, 827
So. 2d 201, 211-13 (Fla. 2002); Thonpson v. State, 759 So. 2d
650, 668 n.12 (Fla. 2000); see also Brown v. State, 894 So. 2d
137, 154 (Fla. 2004) (disapproving of attenpts to raise new
claims in post hearing nenorandum . These clains should be
rej ect ed.

Even if Defendant had properly presented these clains
bel ow, he would still be entitled to no relief. Wile Defendant
now clainms that the State lead the jury to believe that Luis
only had one visit with his famly, the record reflects that the
State presented testinony about nore than one visit between Luis
and his famly. (T. 2292, 2310-11, 2758, 2766-67). In fact, the
very comment from closing argunent that Defendant contends
msled the jury to believe that there had been one visit,

mentioned two separate visits: one on Luis’s daughter’s birthday
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and another for Christmas. (T. 3367).%% Thus, the record refutes
any notion that the State msled the jury regarding the nunber
of visits, and Defendant’s contrary clai mshould be rejected.

The claim regarding the notivation about the visits is
based on a difference in Det. Crawford’'s trial testinony
concerning his notivation for agreeing to the wvisits and
Laeser’s statenent regarding why he did not object to the visits
bei ng al | owed. However, a defendant has to show that soneone
actually lied to establish a Gglio claim nere inconsistencies
are not enough. United States v. Mchael, 17 F.3d 1383, 1385
(11th Cir. 1994); WMaharaj v. State, 778 So. 2d 944, 956 (Fla.
2000). When the allegedly false testinmony can be attributed to
differences of opinions between people, there is no false
testinmony. R echmann v. State, 32 Fla. L. Wekly S135 (Fla. Apr.
12, 2007) . Her e, Defendant’s claim 1is based on such
i nconsi stencies and differences of opinion. Motives are based
on an individual’s state of mnd, which is personal to the
i ndi vi dual . See Taylor v. State, 855 So. 2d 1, 18-19 (Fl a.

2003) . As such, the fact that Crawford and Laeser each had

13 To the extent Defendant is asserting inproper argument by the
State, any claimis procedurally barred as it should have been
rai sed on direct appeal. See Mlton v. State, 949 So. 2d 994,
1009 (Fla. 2006) (arguing false statenment in closing argunent
barred).
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their own notives does not show that anyone lied and is nerely a
difference of opinion. Thus, the claimis without nerit.

Any claim that the State violated Brady by failing to
di sclose the prosecutor’s statenments is also wthout nerit.
Def endant advances no theory on how evidence regarding Laeser’s
notive in not objecting Luis’'s famly visits would have been
adm ssi bl e, particularly as Laeser was not a Wwtness.
| nadm ssi bl e informati on does not support a Brady claim Wod v.
Bart hol onew, 516 U S. 1 (1995). Thus, the claim should be
properly denied.

Further, the record reflects that Defendant was aware of
the details of Luis’s plea agreenent. Defendant was present when
Luis entered his plea agreenment. (R 24). Since Defendant knew
of this information, any belated claimthat the State failed to
di sclose this information is without nerit. WMiharaj, 778 So. 2d
at 954. The cl ai mshould be denied.

The clains that were actually raised below al so provide no
basis for relief. The claimof ineffective assistance of counsel
concerning inpeaching Luis regarding the facts of his prior
conviction was properly sunmarily denied. In asserting the claim
about the prior, Defendant failed to allege what portion of
Luis’s testinony about the prior was subject to inpeachnent or

what admi ssible evidence could have been used to inpeach this
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testinony. Instead, he nerely nmade conclusory allegations Luis’'s
version of the prior was false and should have been i npeached
with unidentified evidence. However, such conclusory allegations
are insufficient to state a claim for post conviction relief
Ragsdale v. State, 720 So. 2d 203, 207 (Fla. 1998). The claim
was properly sunmarily deni ed.

Mor eover, the record reflects that counsel did attenpt to
i npeach Luis about his version of the prior. (T. 2919-22). To
the extent that Defendant was suggesting that counsel should
have attenpted to present extrinsic evidence to support the
i npeachnent, the claim is wthout nerit. Extrinsic evidence
cannot be presented to inpeach a witness on a collateral natter.
Caruso v. State, 645 So. 2d 389, 394-95 (Fla. 1994); Correia V.
State, 654 So. 2d 952 (4th DCA 1995). An issue is considered
collateral unless “the proposed testinony can be admitted into
evidence for any purpose independent of the contradictions.”
Dupont v. State, 556 So. 2d 457, 458 (Fla. 4th DCA 1990). Here,
the only alleged purpose of presenting extrinsic evidence is to
contradict Luis's version of his prior. Thus, the evidence would
not have been adm ssible. Counsel cannot be deened ineffective
for failing to make a nonneritorious attenpt to admt this

i nadmi ssi bl e evidence. Breedlove v. Singletary, 595 So. 2d 8, 11

(Fla. 1992). The claimwas properly denied.
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The claim of ineffective assistance of counsel for failing
to attenpt to inpeach Luis about having perm ssion to have sex
was properly summarily denied for the sane reasons. Again,
counsel did attenpt to inmpeach Luis about having perm ssion to
have sex. (T. 2877-78). Mbreover, to the extent that Defendant
is suggesting that counsel should have called Luis’s wife as
i npeachnent, the issue is again collateral, as any statenent by
Luis’s wife would be used only for its contradiction. Dupont
556 So. 2d at 458. Again, extrinsic evidence is not adm ssible
to inmpeach a witness regarding a collateral matter. Caruso, 645
So. 2d at 394-95. Again, counsel cannot be deened ineffective
for failing to make a nonneritorious attenpt to admt
i nadm ssi bl e evidence. Breedlove, 595 So. 2d at 11. The claim
was properly sunmarily deni ed.

The claim regarding the Sirvas letters was also
insufficient plead. Defendant did not assert what information
M. Sirvas possessed. Instead, he argued only that certain
letters “strongly suggest that M. Sirvas possessed materi al
excul patory or inpeaching evidence,” while acknow edgi ng that he
had never found or spoken to Sirvas. (PCR 1/69). However, the
burden is on Defendant to allege and prove that M. Sirvas, in
fact, possessed nmaterial evidence, what that evidence was and

how it created a reasonable probability of a different result at
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trial. See Smith v. State, 445 So. 2d 323 (Fla. 1983). As he
failed to do so, his claim was facially insufficient under
either a Brady or ineffectiveness theory. Ragsdale. The claim
was properly denied.

The lower court denied the clains that the State know ngly
presented false testinony about Luis having perm ssion to have
sex with his wife, the terns of Luis’s plea agreenent and the
“bogus indictnents” after an evidentiary heari ng:

Defendant alleges that the State knowi ngly presented
fal se evidence that the state agents were unaware that Luis
was having sex wth his wife at the police station.
Def endant also alleges that Luis’ attorneys were aware he
was having sex with his wife at the police station. Lui s
testified he lied to his lawers about the police telling
him to cover the peep hole. (T. 2777-2778). He testified
that his lawers did not know of the visits and when he
told them there did not believe him and asked for
pictures. (T. 2765-2766). An evidentiary hearing was held
on this issue.

Luis testified at the evidentiary hearing that his
wife visited himwhen he was in custody and that he had sex
with her in the police station. Luis stated that Oficer
Smth was aware he was having sexual relations with his
wife. He further testified that the sexual relations
termnated after Internal Affairs becane involved. He
testified that he told his Ilawers of his specia
treatnent. Luis also testified that at all the visits, a
police officer escorted him He was not |eft al one.

Art  Koch testified that Luis enjoyed favorable
treatment or privileges while incarcerated.

Jared Crawford, an investigator for the homcide
bureau of the M am-Dade Police Departnent, and a police
officer for 35 years, testified that he was not aware of
the conjugal visits at the tinme they occurred. He was aware
at the tinme of trial that he was accused of knowi ng of the
conjugal visits and was the subject of an internal affairs
i nvestigation.
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Oficer Smith was with Manm-Dade Police Departnent
for 30 years. He testified that he is aware of a claimthat
Luis was granted conjugal visits in the interview room of
the police departnment He further testified that he is not
aware of a systemthat allows the famly nenber to be al one
w th a suspect.

Testinony was al so presented that Luis received other
favorable treatnent, such as visits with his famly at
McDonal ds. Luis testified that he visited with his famly
outside Dade County jail. He testified that after he was
charged with murder and in custody, he met his famly at
McDonal ds.

Oficer Crawford testified that Luis requested to see
hi s daughter when her birthday was comng up. He did not
take Luis to MDonalds. Oficer Smth also testified that
he recalls a request fromLuis to go to McDonalds with his
famly. The request was denied. Oficer Smth testified
t hat he never took Luis to McDonalds or the park. He would
have had security concerns to let him go to MDonalds.
Oficer Smith did contact the State to see if they could
take Luis fromthe jail to Mam Dade Police Departnent to
visit with his famly.

Evi dence was al so presented regardi ng photographs of
Luis outside Mam -Dade Police Station. These photos were

used at trial, according to the testinony of the
prosecutor, Abraham Laeser. M. Laeser testified that he
investigated the photo issue imediately and that

Def endant’s counsel was aware of the existence of the
photos. M. Laeser also testified that Luis’ wfe brought
Luis street clothes to wear. At that tine, inmates didn’t
al wvays wear jail issue clothing.

Gerald Houl i han, trial counsel for Def endant ,
testified that he does not renenber if he knew Luis had sex
with his wife. He recalls sonething about a piece of paper
and peep holes. He did not recall if Luis got preferentia
treatnment, or seeing the pictures of the birthday party. If
he did know about the party, and could prove that the party
did occur, he would have asked about it.

Eugene Zenobi, who was second chair at Defendant’s
trial, testified that he recalls Luis was allowed to have
sex with his wife. The birthday party sounded famliar, but
he was not sure about the party. He had no recollection
about the pictures, or paper over the peephole. He further
testified that he would have wanted to know of any favors
given to Luis.
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Def endant was represented by two fine trial attorneys
with capital experience. Their recollection of this trial
was limted. They both testified that they reviewed al
materials available to them numerous tines before trial.
They both testified that they conferred on this case often
and that they had worked together previously on a capital
case, that of Kevin Bryant, who was found gqguilty but
received a life sentence.

The court finds the testinony of the police officers
credible and the testinony of Luis lacking in credibility.
Luis testified that the officers left him alone at
McDonal ds, yet he also testified that at all visits, a
police officer was present.

Def endant has failed to neet the burden of proof. This
claimis denied.

* * * *

Def endant alleges that the State know ngly presented
fal se evidence when Luis testified that state agents did
not prom se or suggest to himthat the State woul d assi st
him in obtaining sone form of early release. An
evidentiary hearing was held on this claim

Art Koch, who represented Luis, testified that Luis
was charged with 2 counts of first degree nmurder. He pled
guilty and received a |life sentence. He stated that it was
understood that the State would help Luis obtain an early
rel ease but was cryptic and did not provide details.

Luis testified he is appealing the denial of his
notion to vacate his plea. It was his interpretation that
he woul d be eligible for parole at this tine.

This claim is denied. Luis was vigorously cross-
exam ned regarding his notives for testifying against the
Def endant . Addi tionally, Def endant cannot neet t he
prejudice prong of the Strickland test. Defendant admtted
his involvenent to the police. Rodriguez, 753 So. at 34.
Defendant’s girlfriend, Maria Ml akoff, was inpeached with
her pretrial statement in which she said that Defendant
told her he killed Sam Joseph when Joseph reached for a gun
and that he made sure Luis killed Abraham Rodriguez, at
35. Luis’ brother Isidoro and his nother testified about
the jewelry wunder the trailer and how Defendant and
Mal akof f cane | ooking for it. Rodriguez, 753 So. 2d at 35.
Luis was vigorously cross-exam ned by defense counsel to
show his notives for testifying against the Defendant. The
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result would not have been different if this allegation is
correct and was known at the tinme of trial.

* * * *

Def endant alleges that the State know ngly presented
fal se evidence and failed to disclose inpeachnent evidence
to the defense when state Ilaw enforcement officers
testified that, regarding discussion with Luis about Luis’
famly, police did nothing except talk about his famly and
tell himthat police were going to talk to nenbers of his
famly. He all eges counsel was ineffective for failing to
know about the threats.

An evidentiary hearing was held on this issue. Art
Koch testified that Luis was threatened wth the
indictments of his famly if he did not testify against the
Def endant . Luis testified he was shown docunments of what
| ooked like indictnents of his famly. Oficer Smth
testified that he did not threaten to arrest Luis’ nother,
brother, and wife. He further stated that he did not
contact the famly nenbers.

Even if this allegation is correct, Defendant cannot
nmeet the second prong of the Strickland test, as he cannot
show prejudice. Defendant admtted his involvenent to the
police. Rodriguez, at 34. Defendant’s girlfriend, Maria
Mal akof f, was inpeached wth her pretrial statenment in
whi ch she said that Defendant told her he killed Sam Joseph
when Joseph reached for a gun and that he made sure Luis
killed Abraham Rodriguez, at 35. Luis’ brother |sidoro and
his nother testified about the jewelry under the trailer
and how Defendant and Ml akoff canme |ooking for it.
Rodri guez, 753 So. 2d at 35. Luis was vigorously cross-
exam ned by defense counsel to show his notives for
testifying against the Defendant. The result would not have
been different if the threat of indictnents was known.

(PCR 5/597-600) (enphasi s supplied).

As can be seen from the foregoing, and as Defendant appears
to admt tacitly, all of these clainms were based on Luis’s post
conviction testinony. However, as seen above, the |ower court

denied these clains because it found Luis’s post conviction
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testinmony incredible and the testinony of Det. Crawford and Det.
Smith credible. The record contains anple support for these
credibility determ nations. Luis was insisting that the evidence
provided largely from his owm nouth at trial was lies. He was
seeking to withdraw his own plea at the tinme of the evidentiary
hearing and refused to answer nunerous questions. He provided
answers that ontradicted his own testinony. As an exanple, he
testified on direct that the State had prom sed to assist himin
obtaining his early release from prison. (PCR 10/1275-76).
However, he admtted on cross that no such prom se had ever been
explicitly made. (PCR 10/1285). Moreover, he had signed a plea
agreenent in which he directly acknow edged that the State had
not made any explicit or inplicit prom ses regarding when he
would be released from prison. (PCR Exhibit 22). Under these
circunstances, there is conpetent, substantial evidence to
support the lower court’s credibility finding, and this Court
nmust accept it. Stephens v. State, 748 So. 2d 1028, 1033-34
(Fla. 1999). Further, given this credibility finding, the | ower
court properly denied these clains. Sochor v. State, 883 So. 2d
766, 785 (Fla. 2004). The denial of these clains should be
af firmed.

To the extent that Defendant is conplaining that the | ower

court deprived him of the opportunity to prove his clains
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regarding Luis having pernission to have sex, the conplaint is
wi thout nerit. The only other evidence that Defendant attenpted
to present to support this claim was Luis’'s wife s deposition.
However, depositions are not adm ssible as substantive evidence.
State v. Geen, 667 So. 2d 756 (Fla. 1995); Fla. R Crim P.
3.220 (h)(1). As such, the lower court excluded the deposition
and shoul d be affirned.

Moreover, the evidence also shows that the State did not
know ngly present any false testinony. Laeser testified that he
did not knowi ngly present any false testinony. (PCR 8/1014).
Luis testified that he had told Laeser that the officers did not
gi ve him perm ssion to have sex. (PCR 10/1283). He admtted that
there had never been any statenent made to him that the State
would assist him in obtaining his release from prison and
acknow edged in his plea agreenent that no such agreenent
exi sted. (PCR 10/1285; PCR Exhibit 22). Since evidence that the
State knew the evidence it presented was false is necessary to
prove a Gglio claim the lack of such proof here also supports
the denial of the claim Routly v. State, 590 So. 2d 397, 400

(Fla. 1991).

14 At trial, Luis testified consistent with the plea agreenent
that there was no agreenent for himto get “out on parole.” (T.
2855- 56) .
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Even if Defendant had denonstrated the other elenents of
any of his clainms regarding Luis, the clains would still have
been properly denied for a lack of nmateriality or prejudice
under any standard. Luis had confessed before the visits
occurred or were ever discussed. (T. 2239, 2242, 2246, 2291,
2309, 2310, 3079, 3178, 3180). Further, the jury was told that
Luis was permtted to have visits with his famly, was allowed
to wait to testify in the prosecutor’s office and was given a
meal that was not jail food. (T. 2124-29, 2758, 2766-67, 2876-
78, 2917-19, 3176-84). The jury knew that Luis had entered into
a plea agreenent that spared his life and that he hoped to
obtain an early release even fromthat sentence. (T. 2856, 2870-
73, 2926). Luis was cross exam ned about the police threatening
his famly nenbers and about the famly visits. (T. 2869-72,
2876-77, 2899, 2926, 2935-36). The jury heard that Luis had
originally lied about shooting M. Abraham and that he had
al l egedly previously plead guilty to a crine he clained he did
not commt. (T. 2748, 2860, 2919-22). The jury heard Defendant’s
adm ssion to being involved in the nurders and the five other
versions of the events he had provided to the police. (T. 3130-
35, 3139-45); Rodriguez v. State, 753 So. 2d 29, 34 (Fla. 2000).
They heard evidence that the proceeds of the crines were found

under Luis’'s nother’'s trailer and that Defendant and Ms.
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Mal akof f had cone | ooking for them Rodriguez, 753 So. 2d at 35.
They heard Ms. Mal akoff’s testinony about the false alibi and
her inpeachnment with her prior statenent that Defendant had
admtted to commtting the crinmes. (T. 2723-25); Rodriguez, 753
So. 2d at 35. Under these circunstances, there is neither a
reasonable likelihood that the jury's verdict was affected by
any of the matters Defendant claimed or a reasonable probability
of a different outcone.!® Guzman v. State, 941 So. 2d 1045, 1051
(Fla. 2006); Smth v. State, 931 So. 2d 790 (Fla. 2006). Thus,
the lower court properly rejected these clains because of a |ack
of prejudice or materiality. It should be affirned.

Defendant’s reliance on Mrdenti v. State, 894 So. 2d 161
(Fla. 2004), does not bolster his case. In Mrdenti, this Court
noted the value of the inpeachnent evidence of Gl Mordenti,
the only witness that was able to place the defendant at the
scene of the crine. Even assum ng the evidence Defendant cites
above was inpeachnent evidence against Luis, Luis was not the
sole link between Defendant and the nurders. Defendant placed
hinmself at the scene of the crine. (T. 3139-45); Rodriguez, 753

So. 2d at 34. Additionally, the nother of his child who

> While Defendant conplains that the lower court cited to
Strickland as providing the prejudice standard on some of his

claims, the State would note that the Strickland and Brady
prejudi ce standards are the sane. Mreover, Defendant failed to
show that the State knowi ngly presented any fal se testinony.
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testified that “she did not believe Manuel was involved in the
nmurders” was inpeached with her sworn pre-trial statement that
“Manuel told her he killed Sam Joseph . . . and that Manuel nade
sure they were all dead.” Rodriguez, 753 So. 2d at 35. Thus,
Mordenti does not support the granting of relief here. The | ower
court should be affirned.

Defendant next alleges that the lower court erred in

sunmarily denying a hearing on allegations that would have

i npugned the credibility of Isidoro. Defendant asserted bel ow

that his counsel was ineffective for failing to present evidence
that the State had threatened Isidoro Rodriguez to obtain his
testinmony. Specifically, Defendant asserted that Det. Ledair
had been providing protection to Isidoro as |Isidoro was a
witness in an unrelated case and that Leclair threatened to stop
doing so. However, this claimis refuted by the record. Det.
Ram sh Nyberg testified that he and Sergeant Si ngl et on
interviewed Isidoro. (T. 2380-82).'° As LeCair did not interview
| sidoro he could not have threatened him The claimthat Ledair
m ght have threatened Isidoro at a later tinme is unavailing as
|sidoro had already given a statenent. Mor eover, |sidoro
testified that he noved to the Olando area in 1980 because he

did not feel that he could raise a famly in Mam after the

16 Det. Smith confirmed that Singleton and Nyberg were assigned
to interviewlsidoro. (T. 3166).
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Mar i el Boatlift. (T. 2417) . This is inconsistent with
Defendant’s claimthat he fled to Olando to hide. The claimwas
properly denied. Kokal v. State, 718 So. 2d 138, 143 (Fla.
1998); Breedl ove, 595 So. 2d at 11.

Mor eover, evi dence that Isidoro was threatened into
providing information to the police was presented by Defendant’s
counsel. Isidoro stated that Singleton threatened to arrest him
if he did not give a statenent. (T. 2494). He denied that they
threatened to arrest his nother but stated that they did
threaten to talk to her. (T. 2497). As such, evidence was
presented that Isidoro’s testinony was the product of police
threats and counsel cannot be deened ineffective for failing to
present cunul ative evidence of threats. Henyard v. State, 883
So. 2d 753, 759-60 (Fla. 2004); Ri echmann v. State, 777 So. 2d
342, 356 (Fla. 2000).

As stated above, LeC air did not question Isidoro. As such,
there was nothing to reveal to Defendant’s counsel and thus no
Brady violation. The trial court’s denial of this claim should
be affirnmed.

Def endant next alleges the trial court erred in summrily
denying a hearing on the allegation that Isidoro and his wfe

were the targets of a narcotics investigation. Defendant failed
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to state a proper claimto the court below as the |ower court
f ound:

Defendant alleges that the State failed to disclose

rel evant inpeachnment evidence that |Isidoro was being

investigated for narcotics related offenses. Defendant does

not state when the investigation occurred, what the results

were, if Isidoro even knew he was under investigation, and

how an al |l eged investigation by |law enforcenent in Sem nol e

County is related to this case. Conclusory allegation [sic]

do not support a claim for postconviction relief. Ragsdale

v. State, 720 So. 2d 203, 207 (Fla. 1998).
(PCR 5/600)

Furthernore, this information would have been inadm ssi bl e.

A defendant does not have an absolute right to cross exam ne a
State witness regarding the fact that the wtness is under
crimnal investigation. Breedlove v. State, 580 So. 2d 605, 609
(Fla. 1991). Instead, a defendant my only inquire about
investigations that are not too renpte and are related to the
matter at hand. |1d. Mreover, the theory under which this
evidence is admssible is that the questioning is relevant to
the witness’ bias because he nmay be trying to curry favor with
the State. Breedlove, 580 So. 2d 605 at 607-08. Thus, for this
bias to arise, the wtness nust know about the investigation and
have reason to believe that he can curry favor wth his

testinony. See Sanchez-Velasco v. Moore, 287 F.3d 1015, 1032

(11th GCr. 2002); Breedlove, 580 So. 2d at 607.
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Here, Defendant did not allege when the investigation was
conducted and what the status of the investigation was either at
the tine Isidoro initially gave a statenent to the police about
this case or at the time of trial. He does not even allege that
| sidoro knew he was being investigated, mnuch Iless that he
t hought assisting the Dade County State Attorney’s Ofice would
benefit himin a Sem nole County investigation. Thus, he has not
alleged any facts that would show that the narcotics
i nvestigation could have been used to inpeach Isidoro. The | ower
court’s denial of this claimshould be affirned.

Def endant next alleges that the lower <court erred in
sunmarily denying a hearing on the subclaim that the State

failed to disclose that a business partner and relative of

| sidoro was a |law enforcenent officer with Metro-Dade Police

Departnent. Defendant failed to state a proper claim to the

court below. As noted by the court:

Def endant alleges that Isidoro's wife's cousin was a Metro-
Dade Police Oficer at the tinme of the investigation and
trial and that this information could have been used for
i npeachnment purposes. The Defendant fails to provide the
details of what would have been adm ssible regarding the
relationship. This claimis facially insufficient. Ragsdal e
v. State, 720 So. 2d 203, 207 (Fla. 1998).

(PCR 5/601)
Furt her nor e, this i nformati on woul d not have been

adm ssible. The manner in which a witness may be inpeached is
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l[imted. 890.608, Fla. Stat.; Rose v. State, 472 So. 2d 1155,
1157-58 (Fla. 1985). Here, the fact that Isidoro’s wfe s cousin
was a police officer and that they did business together was not
inconsistent with Isidoros or Luis’s trial testinony, it did
not show that Isidoro or Luis was biased, it did not bear on
their reputation for truthfulness in the comunity, it did not
show that they had previously been convicted of a crine, it did
not affect their ability to observe, renenber or recount their
testinony and it was not proof of a material fact. Under these
circunstances, it was not adm ssible as inpeachnment. Failure to
di scl ose this inadm ssible information does not support a claim
of a Brady violation. Wod v. Bartholonmew 516 U S. 1 (1995).
The claim was properly denied and the judgnent of the | ower
court should be affirmed.

Def endant next alleges that Defendant was prevented from
establishing his ineffective assistance of counsel claim due to
the lower court sustaining the State’'s objections. Defendant
contends that he “was blocked from making his case at every
turn.” The *“case” Defendant asserts he was attenpting to
establish was that trial counsel was ineffective by “failing to:
present evidence that Luis and Isidoro left Olando together to
comrit the crines; call an eye wtness, Edgar Baez, whose

description of the perpetrator was consistent with Isisdoro’ s
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appearance; and present evidence that Luis Rodriguez’'s famly
possessed jewelry taken fromthe victins.”

Def endant asserts that questions regarding closing argunent
and the organization of the file were relevant to whether
counsel made a strategic decision and read the depositions. This
was not the argunent presented to the |ower court when the
objections were made. |nstead, Defendant argued that the | ower
court had to consider evidence regarding clains on which it had
not granted an evidentiary hearing in order to conduct a
cunul ative error analysis. (PCR 8/1039, 1041-42, 1072). Thus,
this issue is not preserved. Steinhorst v. State, 412 So. 2d
332, 338 (Fla. 1982).

In regard to the depositions, Defendant attenpted to enter
into evidence the depositions of persons not before the court
while questioning his own w tnesses. Defendant sought to admt
t hese docunents as substantive evidence. However, hearsay
docunents are not adm ssible at an evidentiary hearing. Randol ph
v. State, 853 So. 2d 1051, 1062 (Fla. 2003). Moreover, if
Def endant was attenpting to inpeach his own wtnesses, the
depositions of others could not have been used to inpeach trial
counsel. Fla. R Cim P. 3.220 (h)(1); see also Lightbourne v.

State, 644 So. 2d 54, 56-57 (Fla. 1994) (rejecting claimthat
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trial court should have adnmitted hearsay docunents at post
convi ction hearing).

Def endant was not bl ocked from presenting this evidence by
the I ower court. But instead, Defendant wholly failed to present
evi dence and instead attenpted to rely on i nadm ssi bl e evidence.
As to the claim that Luis and Isidoro left Olando together to
commit the crines, Luis was called to testify but no testinony
was presented that he and Isidoro left Olando to go anywhere.
Counsel failed to ask a single question on this issue.'’” As to
the claim regarding Edgar Baez, Baez could not recall any
testinony that would have been relevant to these proceedings. He
nmerely recalled giving a statenent in 1984 and a deposition in
1994. (PCR 8/963-65, 971, 972-73, 978). He was unable to swear
to the accuracy of either. As such, any attenpt to introduce
these even as past recollection recorded would have been
fruitless. Mntano v. State, 846 So. 2d 677, 680 (Fla. 4th DCA
2003) (predicate requires witness to testify that the information

was accurate at the time it was recorded); see also Fla. Stat.

890. 803(5). Defendant failed to carry his burden in presenting

7 To the extent that the witness who allegedly could have
testified to these facts was Cathy Sundin, Zenobi testified that
counsel chose not to call M. Sudin because she was unstable.
(PCR 8/1077, 1081). Gven Zenobi’'s testinony that this was a
strategi c decision, Defendant cannot carry his burden of proof.
Strickland. Further, Sundin’s deposition was properly excluded.
Green, 667 So. 2d at 760 n.2. Post conviction counsel nmade no
attenpt to call Sundin.
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this claim!® (PCR 5/596). Regarding the jewelry, a hearing was
held on this issue. Counsel presented no evidence that Luis or
any of his famly nenbers possessed the victinse® jewelry.
Counsel failed to ask a single question on this issue.

A hearing was granted below on six clains. Three of these
claims dealt with ineffectiveness of trial counsel. They were
1. trial counsel was ineffective for failing to present evidence
that Luis had told his girlfriend that he planned to travel from
Olando to Mam wth another person to conmt this crine, and
that Isidoro picked up Luis on the day of the crime, 2. tria
counsel was ineffective for failing to present available
testinmony froma witness that he saw a man pull a woman into the
apartnent and that the description of the man he saw matched
| sidoro, and 3. trial counsel was ineffective for failing to
present evidence that Luis, Raphael Lopez and other famly
menbers possessed jewelry taken fromthe victins. Counsel argues
the lower court erred in sustaining objections as beyond the
scope of the hearing. Defendant highlights objections that were
sust ai ned where counsel attenpted to inquire into the areas of
cl osing argunent and discovery. As to the three ineffectiveness
cl aims, these questions were beyond the scope of the hearing and

did not tend to prove any fact in support of Defendant’s cl ai ns.

18 As discussed previously Baez's deposition was not adnissible.
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The lower court properly excluded depositions presented
bel ow and properly |limted questions that were beyond the scope
of the hearing. Defendant was not unable to present his case not
due to any action of the |lower court, but instead due to his
inability to present evidence in support of his clains.

Def endant alleges next that the lower court erred in

denying a hearing on the claimthat Mnuel Rodriguez was denied

his rights under the Fifth Amendnent to the United States

Constitution due to the ineffective assistance of counsel and/or

governnent misconduct. In regard to Defendant’s claim that

counsel was ineffective in |litigating the suppression of
Def endant’s statenents, this claimwas properly sunmmarily denied
by the lower court. To the extent that Defendant asserts that
counsel was ineffective for failing to provide evidence about
his mental state at the time of his statenment to police, this
claimis procedurally barred and without nerit. First, Defendant
did not allege below that counsel was ineffective for failing to
present an expert during the notion to suppress. (PCR 1/72). He,
thus, is procedurally barred from asserting it here for the
first time.?® Giffin, 866 So. 2d at 11 n.5.  Moreover,

Defendant’s state of m nd when he nade the statenments woul d have

1 Further, the record refutes Defendant’s suggestion that
counsel failed to request the assistance of nental health
experts. The trial court appointed two nental health experts at
Def endant’s request. (R 36, 482).
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been relevant only if there was actual police coercion. See
Col orado v. Connelly, 479 U S. 157, 167 (1986) (coercive police
activity predicate to finding statenent involuntary). The tria

court found that Defendant’s statenments were not the product of
pol i ce coercion. Defendant’s state of mnd therefore was not
relevant. (R 356, 361, 363-64).

Defendant’s assertion below was that his counsel was
ineffective for failing to nove to suppress his statenments to
the police on the grounds that the statenents were coerced. (PCR
1/72). Defendant contended that the statenents were coerced
because the police arranged for Defendant to be noved to Florida
State Prison, to be kept in a strip cell without food and to be
harassed by prison officials before he was arrested in this case
and that they arranged for these conditions to continue after
Def endant was brought back to Mam . However, this claim was
neritless, refuted by the record and properly denied. The
j udgment bel ow shoul d be affirned.

Def endant’s counsel did nove to suppress, clainmng that
Defendant’s statements were coerced. (R 47-49). He thoroughly
questioned the detective about the fact that Defendant’s
conditions of incarceration changed. (T. 270-78, 386-87, 405-13
418-19). In fact, Defendant’s counsel succeeded in having the

trial court suppress the statenent Defendant nade to the
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detectives at the prison. (R 363). As counsel did nove to
suppress and did advance this theory, he cannot be deened
ineffective for failing to do so. Strickl and.

Moreover, this <claim is refuted by the record. Both
Detectives Smth and Crawford deni ed havi ng requested any change
in the conditions of Defendant’s incarceration. (T. 200, 270,
276-78, 325, 386-87, 405-13, 418-19, 4063-64). Dr. Donald
Larned, a psychologist at the prison where Defendant was
incarcerated when the police sought to interview him stated
t hat Defendant was placed into confinenent the day before he was
interviewed in prison. (T. 3995, 4001-03). He stated that was
done as a nmatter of policy with any inmate suspected of nurder
(T. 4003). He stated that Defendant was noved to an isolation
cell the day after the interview because Defendant told the
prison staff that he was suicidal. (T. 4005-07). Defendant was
taken out of the isolation cell when he admtted that he was not
suicidal but had only clained to be to get out of confinenent.
(T. 4009- 10, 4012). Gven this testinony, the record
conclusively reflects that the State did not have the conditions
of Defendant’s confinenent changed to “soften Defendant up” for

questioni ng as Defendant clai med.?°

20 Def endant was booked into Dade County jail after questioning
at the prison. (T. 207-223, 2314-19, 3111-23). As any treatnent
in the Dade County Jail system occurred after any statenent that
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Lastly, Defendant failed to properly state a claim

Def endant alleges that trial counsel was ineffective in
challenging the admssibility of his statenments to police
when counsel failed to present available evidence that
police had prison officials abuse him Defendant does not
state what this evidence is or who would testify to it.
Conclusory allegation [sic] do not support a claim for
postconviction relief. Ragsdale v. State, 720 So. 2d 203

207 (Fla. 1998).

(PCR 5/ 605)

Def endant al so asserted that counsel was deficient in not
presenting evidence to the jury of (what he alleges to be) the
i nvoluntary nature of his statenments. (PCR 1/72). However, any
attenpt to present this evidence at trial would have been nore
harnful than helpful. In order to present this evidence,
Def endant woul d have exposed that he was in prison. Mreover, it
woul d have exposed that Defendant admtted that he clainmed to be
sui ci dal because he did not want to be in confinenment, which
woul d have supported the State’ s assertions that Defendant was
feigning nental illness.?® Gven that presenting this evidence
woul d have exposed that Defendant was in prison and had feigned
being suicidal, there 1is no reasonable probability that

Def endant woul d not have been convicted had counsel attenpted to

present this evidence at trial. Strickland; Breedlove v. State,

was admtted, it could not have been to “soften him up” to give
a statenent.

2l The State wanted to present that Defendant had been
i ncarcerated when he spoke to police but the trial court refused
to allow the presentation of that evidence. (T. 573-77).
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692 So. 2d 874 (Fla. 1997)(counsel not ineffective for failing
to present claim that would have opened the door to harnful
information). No hearing was required on this neritless clai m??

Def endant next alleges that trial counsel’s performance was

deficient in failing to object to the prosecutor’s coments on

the right to remain silent. This claimis procedurally barred.

On direct appeal, Defendant asserted that Det. Venturi’s
testi nony commented on his right to remain silent and that the
State inproperly comented on his right to remain silent in
closing. (Initial Brief of Defendant, Case No. 90,153, at 48-
56). In fact, in his reply brief, Defendant asserted that
Venturi’s testinony indicated that Defendant was only claimnng
to be ill. (Reply Brief of Defendant, Case No. 90, 153, at 4-5).
Def endant now attenpts to support this claim by referring to a
different portion of the State’'s argunent. However, this Court
has held that such clains that could have been raised on direct
appeal are procedurally barred in post conviction proceedings.
Francis v. Barton, 581 So. 2d 583 (Fla.), cert. denied, 501 U S.

1245 (1991). As such, this claimwas properly denied.

22 Defendant alleges in footnote 20 of his brief that he was
entitled to a hearing regarding the effectiveness of counsel
during voir dire as counsel “asked no questions on voir dire
regardi ng confessions”. This claim was not raised below and is
barred. (PCR 1/86-87).
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Moreover, the State’s argument was not inproper. This Court
held that Venturi’'s testinony about Defendant being ill
di mnished the taint of Venturi’'s statenent that Defendant
refused to continue the interview Rodriguez, 753 So. 2d at 36.

Venturi’s testinony was that getting sick neant Defendant was
shaki ng, crying, bowing his head, and saying he was epileptic
and his nedication was affecting him adversely. (T. 2193-94).
The State’s conmment was that “defendant drops his head, starts
to cry, starts to shake, clains that he is too sick.” (T. 3356)
As the coment mrrors the testinony, it did not “erase any
curative effect” of Venturi’s explanation as Defendant clains.
Counsel cannot be deened ineffective for failing to claimthat
it did. Kokal, 718 So. 2d at 143; Breedlove, 595 So. 2d at 11
The claim is procedurally barred, without nmerit and was properly
deni ed.

Defendant’s next claim of Argunment | is that the |ower
court failed to consider the cumulative effects of counsel’s
deficient performance. Defendant clainms the |ower court failed
in this consideration as the court sunmarily deni ed hearings on
some of his ineffectiveness of counsel clains. As discussed
above, the clainms were properly denied. Deficient performance

was not shown. Mreover, Defendant failed to establish “that

confidence in the outcone of [his] original trial has been
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undermined and that a reasonable probability exists of a
different outconme.” State v. Gunsby, 670 So. 2d 920, 924 (Fla.
1996); see also Bryan v. State, 748 So. 2d 1003, 1008 (Fl a.
1999) (cunul ative effect properly denied where allegations of
error were without nerit). Were the individual errors alleged
are either procedurally barred or without nerit, the claim of
cunul ative error also fails. Vining v. State, 827 So. 2d 201,
209 (Fla. 2002); see also Riechmann v. State, 32 Fla. L. Wekly
S135 (Fla. April 12, 2007)(where claim is barred or wthout
merit, evidence not allowed nerely by <claimng cumulative
error).

To the extent Defendant is again arguing the sumary deni al
of his clains as error, Appellee relies on its argunment above as
to those summary denial clains Defendant has already raised.
Def endant here alleges that the lower court erred in denying
addi tional ineffectiveness of counsel clains w thout a hearing.
Defendant |ists a variety of clains that were summarily denied.?3
However, Defendant is entitled to no relief as he has waived
this issue and the clains were properly denied.

Defendant fails to present any argunent regarding why the
deni al of each of the various clains were inproperly summarily

denied. Instead, he sinply cites to the clains and states he

22 Five clains relate to ineffectiveness of trial counsel, two

relate to Brady.
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should have been granted a hearing. Such a presentation is
insufficient to present an issue in this appeal and the issues
have been waived. Bryant v. State, 901 So. 2d 810, 827-28 (Fla.
2005); Duest v. State, 555 So. 2d 849, 842 (Fla. 1990). Even if
Def endant had sufficiently presented the issues in this appeal
Def endant woul d still be entitled to no relief.

Counsel opening the door to prior bad acts. Defendant’s

position, as laid out in his opening, was that Luis was |ying
about his involvenent in this matter because, inter alia, he
disliked him (T. 1741-42, 1743, 1749-50). This theory had the
benefit of explaining why Luis would have blaned Defendant for
this crinme. However, this theory required that counsel get Luis
to admt that he disliked Defendant, as he did. (T. 2896).
However, it was this question that this Court ruled opened the
door to evidence of Defendant’s prior bad acts. Rodriguez, 753
So. 2d at 41-43. Defendant has not proposed any alternative
theory of the case, and no other theory of the case would have
expl ai ned why Luis inplicated Defendant. As such, counsel had no
choice but to open this door, and the claim that counsel was
ineffective for doing so is without nerit. Mreover, the tria

court substantially limted Luis’s testinobny on this issue; the
statenent concerning Defendant’s bad acts was brief (T. 2973-

2980). This Court found the admission of this testinony not to

50



be in error. Rodriguez, 753 So. 2d at 42-43. Under these
circunstances, there is no reasonable probability that Defendant
woul d not have been convicted had counsel not asked Luis if he
i ked Defendant. Strickland. The claimwas properly deni ed.

Failure to object to Luis’s alleged prior consistent statenent

to Rafael Lopez. In this case, Defendant continually asserted

t hroughout trial that Luis's testinony was influenced by his
pl ea agreenent. He also inplied that Luis’s testinony was based
on the fact that the police allowed himto visit his famly at
the police station, that the police allowed himto have sex with
his wife during one of these visits and that the State continued
to provide Luis with special treatnment through trial, including
allowwing himto wait to testify in the prosecutor’s office and
giving him lunch other than jail food when he was testifying.
(T. 2859-37). Al of this occurred after Luis made any statenent
to Lopez. As such, the testinmony of Luis’'s prior consistent
statement was admissible to rebut the claim that Luis was
fabricating his testinony based upon on any deal or special

treatnment. Chandler v. State, 702 So. 2d 186 (Fla. 1997). The

claim counsel was ineffective for failing to object is
nmeritless.
Failure to present evidence of alibi. Defendant did present

testinmony that Defendant, M. Ml akoff and her children had gone
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to the Echanted Forest on the night of the nurders, that the
apartnment had been fum gated, that they spent the night at
Defendant’s nother’s hone and that they took Natasha to the
hospital. (T. 2723-25). As this evidence was presented, counsel
cannot be deened ineffective for failing to present it or for
failing to present cunulative evidence regarding this issue.
Henyard, 883 So. 2d at 759-760. R echmann, 777 So. 2d at 356

Since the record refutes this claimit was without nerit and was
properly deni ed.

Failure to present evidence about Landi that would have refuted

notive. Defendant asserted that his counsel was ineffective for
failing to present evidence that Landi was in school on the day
of the murders and that Defendant had never done any work for
M. Joseph for noney. Defendant asserted that this evidence
woul d have been inconsistent wth the State’'s theory of the
case.

The State’s theory of the case was that Defendant planned
the robbery a week in advance. (T. 3330). As such, the State’s
theory was not based on any dispute about the work that Land
did, or did not do, for M. Joseph that day. The State’'s
evi dence indicated that the Josephs were killed between 6:30 and
7:00 p.m (T. 1814-1815, 1756, 1759, 2621, 2644). The type of

work that ten-year-old Landi allegedly did for M. Joseph was
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washing his car, and there would have been anple tinme between
the end of school and the tinme of death for Landi to have done
so. (T. 2691). Gven all of these circunstances, counsel cannot
be deemed ineffective for failing to present evidence that Landi
was in school on the day of the murders. Kokal, 718 So. 2d at
143; Breedlove, 595 So. 2d at 11.

Mor eover, evidence was presented that Defendant did not
work for the Josephs. M. Malakoff testified that Defendant
never worked for the Josephs. (T. 2691). As the evidence was
presented, counsel cannot be deened ineffective for failing to
present it. Strickland. This claimwas properly denied.

Failure to object to victiminpact evidence.?® The State’s theory

of the case was that Defendant and Luis forced their way into
the apartnment wi thout displaying a gun and that Luis had the gun
with himwhile he searched the back room of the apartnent while
Def endant held the victim in the dining room area unarned. To
explain Defendant’s ability to enter the apartnment and maintain
control of the wvictine without a gun, the State presented
evidence (and indicated in opening that it would do so) that the
victinse’ were elderly and in poor health. As such, evidence of

the Josephs’ age and health status was rel evant and adm ssible.

24 Defendant’s cite to T. 3016-22 is to Rafael Lopez's testinony
where he testified that Luis described the victinse as “[t]wo old
| adi es and an old man”. (T. 3021).
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890.402, Fla. Stat. As this testinony was adm ssible, counsel
cannot be deenmed ineffective for failing to object to its
adm ssion. Kokal, 718 So. 2d at 143; Breedlove, 595 So. 2d at
11.

Wth regard to the testinony concerning the nunber of
children and grandchildren the victinms’ had and the length of
Ms. Abrahamis marriage, Defendant is entitled to no relief. The
Florida Suprenme Court has held that the adm ssion of brief
humani zing testinony is harmless error. Franqui v. State, 699
So. 2d 1332, 1334 n.4 (Fla. 1997); Stein v. State, 632 So. 2d
1361, 1367 (Fla. 1994). Here, the discussion of these issues was
brief. Any error in the admssion of this testinmony and the
maki ng of these comments woul d be harml ess. As such, Defendant
cannot show that there 1is a reasonable probability that
Def endant woul d not have been convicted had counsel objected to
them See Chandler v. State, 848 So. 2d 1031, 1046 (Fla. 2003)
The victiminpact claimwas properly denied.

Def endant s ineffectiveness of counsel clainms were wthout
merit, viewed individually and in toto. A “cunul ative” analysis
of these clains would have been fruitless. Defendant is entitled
to norelief fromthis Court.

Hearing on the Brady claim that Rafael Lopez received a reduced

pri son sentence. Defendant asserted that the State had agreed to
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reduce M. Lopez’s sentence in exchange for his testinony.
Def endant contends that even if the agreenent did not occur
until after Defendant was convicted, a Brady violation occurred.

Here, Lopez cane forward with his information in Mrch
1992. (T. 2223, 3021). Lopez was not arrested until a couple of
nmont hs before May 1996. (T. 547). Lopez’'s trial testinony was
limted to the issue of a statement Luis had nade to himin 1984
or 1985. (T. 3015-29). Lopez was deposed in July 1994, and
testified consistently about this statenment. (SPCR 5/ 2086, 2088-
97). Moreover, evidence was presented that M. Lopez had three
felony convictions and was serving a sentence. (T. 3016). Gven
that Lopez had provided consistent statenments before his arrest,
the limted extent of his trial testinony, the inpeachnent
evidence that had been presented, Luis s inculpatory testinony
and Defendant’s incul patory statenent, any evidence of a deal is
not reasonably likely to have affected the jury’'s verdict.
Guzman v. State, 868 So. 2d 498, 506 (Fla. 2003).

Def endant al so asserted that he is still entitled to relief
even if the State did not agree to reduce Lopez’s sentence until
after the trial. Where the prosecution had not agreed to assi st
a wtness before the wtness testifies, there is no Brady

violation even where the wtness subsequently receives a
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benefit. State v. R echmann, 777 So. 2d 342, 363 (Fla. 2000).
Denial of this claimwas proper.

Hearing on the claimthe State failed to disclose a nenp that

i ndi cated a person naned Joseph Thomas committed the crines.

The lower court found “Defendant fails to show how this
menor andum woul d have been admissible, or how it would have |ead
to admssible material. As Defendant has failed to show this
there is no Brady violation.” (PCR 5/603). In order to show that
evidence the State allegedly failed to disclose was materia
such that Brady is violated, a defendant nust show that the
evidence was adm ssible or at |east would have lead to the
di scovery of adm ssible evidence. Wod v. Barthol onew, 516 U. S
1 (1995). The lower court properly denied a hearing on this
claim

1. THE LOAER COURT PROPERLY DENI ED DEFENDANT' S MOTI ONS TO
Dl SQUALI FY AND THE CLAIM REGARDING THE RECORD IS W THOUT
MERI T.

The standard of review of a trial judge's determnation on
a notion to disqualify is de novo. Chanberlain v. State, 881 So.
2d 1087, 1097 (Fla. 2004), cert. denied, 544 U S. 930 (2005).
Whet her the notion is legally sufficient is a question of |aw
Barnhill v. State, 834 So. 2d 836, 843 (Fla. 2002). The standard

for determining whether a notion is legally sufficient 1is

whether "the facts alleged would place a reasonably prudent
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person in fear of not receiving a fair and inpartial trial." See
MacKenzie v. Super Kids Bargain Store, Inc., 565 So. 2d 1332
1335 (Fla. 1990).

On February 10, 2005, Defendant noved to reconstruct the
transcripts of the evidentiary hearing. (PCR 3/389-92). In his
notion, Defendant failed to identify errors in the transcript
that would affect his appellate rights. Instead, Defendant
nmerely stated in conclusory terns errors existed.

On March 3, 2005, the Ilower court held a hearing on
Def endant’s notion to reconstruct the record. At that hearing,
the court attenpted to determne what errors Defendant was
claimng existed in the transcript and how those errors should
be corrected. However, Defendant, based on his apparent belief
that the hearing was nerely a scheduling hearing, clainmed that
he was not prepared to have the notion heard. (PCR 10/1410-14).
The State suggested that the appropriate procedure for a notion
to reconstruct the record was for Defendant to identify the
corrections that he sought in witing, that the State be all owed
to review the corrections and respond in witing and that a
hearing then be held to settle any disputes about the
corrections. The <court adopted this procedure, wthout any
objection from Defendant, and the parties submtted the

appropriate pleadings. (PCR 3/393-424; 10/ 1414, 1416).
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On April 8, 2005, the hearing on the witten pleading began
with Defendant indicating that the <corrections should be
reviewed to determne whether any testinony would even be
necessary. (PCR 11/1422). The court then indicated that there
were corrected transcripts and that it had infornmed Defendant’s
counsel that the transcripts were being corrected. (PCR 11/1422-
23). Because Defendant was insisting that special court
reporting procedures be enpl oyed, the court reset the matter for
April 22, 2005, so that the type of court reporting that
Def endant was requesting could be used. (PCR 11/1433-35).

At the beginning of the hearing on April 22, 2005,
Def endant attenpted to call <court reporter Stacy Boffman to
testify. (PCR 11/1438). When asked why Boffrman’s testinony was
necessary, Defendant indicated that he wished to call Boffman to
testify about whether she considered the transcript accurate and
about her training and abilities as a court reporter. (PCR
11/1438-40). Defendant clained that such testinony was necessary
to show that the transcript was not accurate. The State
responded that it agreed that the transcript cont ai ned
i naccuracies and that it saw no purpose in having Boffman
testify about the matters proposed. (PCR 11/1440). The court

indicated that it would take the issue of Boffman’s testinony
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under advisenent and would proceed first to address the
corrections to the transcript. (PCR 11/1440).

Def endant then filed a witten notion for continuance so
that he could prepare a notion to disqualify the court since the
court was now a material witness. (PCR 11/1441-43; 1445). After
reviewing the witten notion (clearly having been prepared in
advance of the hearing), the State argued that a continuance was
not necessary because the court had revealed the alleged basis
for the proposed notion to disqualify at the April 8, 2005
heari ng and any notion would be untinely. (PCR 11/1445-46).

On April 29, 2005, Defendant served his first notion to
di squalify. (SPCR 5/2229-38). The notion was denied as untinely
and legally insufficient. (SPCR 5/2239-40). The notion clained
that the court was a material w tness because it had di scussed
the corrections to the transcript that it has previously ordered
with the court reporter, that the court had allegedly evidenced
bi as agai nst Defendant’s attorneys and that the court considered
i ssues beyond the legal sufficiency of the notion to disqualify
when it listened to (but deferred ruling on) the State's

argunent that any motion to disqualify would be untinely.?®

2> Def endant now argues on appeal that the trial court inproperly
met with the court reporter without the parties present. This
was not his basis for disqualification below Nevertheless, the
actions of the court in correcting typographical and grammati cal
errors where Defendant requested correction cannot he held to be
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Florida case law has long defined “material wtness”, as

would lead to a judge' s disqualification, as a two pronged test.

First, that the judge possessed relevant information affecting

the nerits of the cause, and second, that no other w tness m ght

simlarly testify. Van Fripp v. State, 412 So. 2d 915 (Fla. 4th
DCA 1982); State ex rel. Slora v. Wssel, 403 So. 2d 496 (Fla.
4th DCA 1981) (Hurley, concurring); Wngate v. Mch, 117 Fla.
104, 175 So. 421 (Fla. 1934).

In describing how these requirenents are net in a capita
post conviction case, this Court has held that a defendant nust
show that the trial judge' s testinony is “absolutely necessary
to establish factual circunstances not in the record.” State v.
Lewi s, 656 So. 2d 1248, 1250 (Fla. 1994).

Def endant’s own notion showed that the | ower court does not
nmeet this standard. To the extent that the instructions of Judge
Sigler to M. Boffman in the preparation of the transcript
affected the nerits of the proceeding, Judge Sigler is not the

only witness to this conversation: M. Boffrman is available. As

in error. This is especially true where Defendant had no
objection to the corrected version at the hearing on the
record’ s adequacy. (PCR 11/1486, 1543, 1551, 1562, 1573, 1578,
1580) .
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such, Judge Sigler did not qualify as a material wtness and
di squal i fi cati on woul d be inproper. ?°

Wth regard to the claimof bias predicated on this Court’s
ruling that a request to correct the spelling of one’s nane was
“petty,” by Defendant’s own admi ssion, this remark was nade on
April 8, 2005, in open court. As such, any notion to disqualify
based on that remark had to be made no later than April 18
2005. Defendant did not file the nmotion for disqualification
until April 29, 2005. As such, any request for disqualification
based on this remark was untinely and properly denied. Fla. R
Jud. Admin. 2.160(e); see also Wllacy v. State, 696 So. 2d 693
(Fla. 1997). Moreover, this remark would not serve as a basis
for a notion to disqualify even if it was tinely. In Ragsdale v.
State, 720 So. 2d 203, 207 (Fla. 1998), a trial court had
referred to a defendant’s post conviction clainms as “bogus,” “a
shanf and “nothing but abject whining” in the course of ruling
on those clainms. This Court found that these conments did not
serve as a basis for recusal. Here, Judge Sigler’s statenent
that requesting correction of the spelling of one's name was

“petty” was made in the course of explaining this Court’s ruling

26 Regarding the proposed corrections to the transcripts, there

were any nunber of w tnesses who could testify about what was
said: Defendant’s two counsel, Defendant, the bailiff, the
clerk, the three attorneys representing the State or wtness
present during any di sputed correction.
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on the proposed corrections. (PCR 11/1432-33). As such, it did
not provide a basis for a notion to disqualify under Ragsdal e.

Defendant’s claim that the court considered issues beyond
the legal sufficiency of the notion to disqualify when it
listened to the State’'s argunent that any notion to disqualify
woul d be untinely is refuted by the record. The | ower court did
not rule on the State’s notion, but instead reset the matter to
order the transcript of the August 8 proceeding and give
Def endant an opportunity to properly file his notion to
di squalify. (PCR 11/1446-1551). As the court sinply listened to
the argunment, wthout making any ruling, it did not consider
matters beyond the sufficiency of the notion. The |ower court’s
deni al of Defendant’s first Mtion for D squalification was
proper and should be affirnmed.

Defendant filed a second Mdtion to Disqualify on March 15,
2007.%" (SPCR 13/3274-3373). The mption was denied as legally
insufficient. (SPCR 13/3374). Defendant alleges that denial of
this notion was inproper. Defendant does not provide argunent as
to why denial was inproper but instead sinply cites to his

motion.?® (Defendant’s Initial Brief p. 75). By failing to

2’ A hearing was set on the notion wherein Defendant opted to

stand on his pleadings rather than present argunent. (SPCR
13/ 3379) .

28 Defendant’s statement that Judge Sigler had denied a hearing
regarding allegation that Isidoro was an informant is false. The
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properly present an argunent on appeal, Defendant has waived
this issue. Bryant, 901 So. 2d at 827-29. Nevertheless, denia

was proper. Defendant’s suggestion that Judge Sigler should have
recused herself due to the reference to her actions (an
undocketed plea) in an entirely unrelated case in a newspaper
does not establish a legal basis for recusal. Actions in another
matter, with no link to Defendant, cannot form the basis of a
notion to disqualify. Arbelaez v. State, 898 So. 2d 25, 37-38
(Fla. 2005)

Defendant’s entire theory seens to be based on the
specul ation that if Judge Sigler ordered sealing of information
in a different court file, she nust have done so here. However
this Court has stated that post conviction relief and notions to
disqualify are not to be based on specul ation. Mharaj v. State,
778 So. 2d 944, 951 (Fla. 2000); Barwick v. State, 660 So. 2d
685, 693 (Fla. 1995). Moreover, there is no evidence that Judge
Sigler took any action in any prior case involving Isidoro or
any other witness. The second notion was properly deni ed.

M. Rodriguez was denied his due process right to an accurate
transcript of the evidentiary proceedi ngs

Def endant asserts that he is entitled to relief because he

does not have a conplete record of the proceedi ngs.

denied claim was that “lIsidoro was threatened by police to
testify against M. Rodriguez.” (PCR 1/54).
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Specifically, Defendant conplains that the transcripts of the
Huff hearing and evidentiary hearing contain errors and that the
transcripts of several hearings are missing.?° However, the
issue is largely unpreserved and entirely wi thout nerit.

In order to seek relief based on errors or om ssions froma
record on appeal, a litigant nust have sought to correct the
errors or omssions pursuant to Fla. R App. P. 9.200 and had
that attenpt prove unsuccessful. See Craig v. State, 510 So. 2d
857, 860-61 (Fla. 1987); see also Felton v. State, 523 So. 2d
775 (Fla. 3d DCA 1988). Here, while Defendant availed hinself
of that procedure regarding the evidentiary hearing transcript,
he never mde any such attenpt regarding the Huff hearing
transcript or any of the transcripts that he clainms were
m ssi ng. This is true despite the facts that Defendant was
clearly aware of the procedure, it took Defendant two full years
fromthe filing of the notice of appeal to get the final version
of the record prepared, and this Court twce relinquished
jurisdiction for Defendant to have the record corrected and
suppl enent ed. Under these circunmstances, any claim regarding
the Huff hearing transcript or allegedly mssing transcripts

shoul d be rejected.

29 pefendant specifically mentions hearings held on 12/11/01,
10/ 31/03, 11/13/03, 11/25/03, 12/19/03, 1/29/04 and 2/ 6/ 04.
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Moreover, the issue also lacks nerit. In order for
Defendant to be entitled to relief here, Defendant nust
denonstrate “that there is a basis for a claimthat the m ssing
transcript would reflect matters which prejudice [him.” Jones
v. State, 923 So. 2d 486, 489 (Fla. 2006). This requires
Def endant to identify a potential meritorious claimthat cannot
be resol ved because a portion of the record is unavailable. Id.
at 489-90. Here, other than a vague conplaint that there are
“errors that were not pointed out” when the evidentiary hearing
transcript was reconstructed and a vague allegation that he
cannot “fully brief” an issue regarding public records,
Def endant does not offer any explanation of any inpact on the
appel | ate process. (Appellant’s Initial Brief at 3 n.1, 96).
Wth regard to the conplaint about the evidentiary hearing
transcript, Defendant admitted at the tine the transcript was
reconstructed that the state of the transcript did not affect
his rights, stated that he was satisfied with the corrections
and voiced no objection to the corrections nade. (PCR 3/393;
11/1423-24, 1504, 1580; SPCR 13/3379-80, 3393; 11/1470, 1480,
1481, 1482, 1485, 1486, 1487, 1488, 1492, 1494, 1498-99, 1496,
1501- 02, 1503, 1508, 1512, 1519, 1541, 1543, 1545, 1548, 1551,
1553, 1554, 1555-57, 1559-61, 1563, 1567, 1562, 1572, 1573,

1586, 1587, 1580, 1589, 1590; SPCR 13/3382, 3383-84, 3385-87,
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3388, 3394-95). Wth regard to the public records issue, the
record is nore than sufficient to reflect that Defendant failed
to seek public records diligently, that he failed to identify
any mssing records in his notion for post conviction relief and
that the requests that were denied were not properly nade. Under
t hese circunstances, Defendant’s conplaints about the record are

w thout nerit and should be rejected.

L1l DEFENDANT” S JURY WAS FAIR AND | MPARTI AL AND TRI AL
COUNSEL WAS EFFECTI VE DURI NG VO R DI RE

Trial counsel failed to preserve the record regarding the
refusal to allow the Defendant to nake a perenptory chal |l enge.

Def endant alleged that counsel’s error prejudiced him on

direct appeal, not at trial. (PCR 1/87). Defendant thus failed

to neet the requirenents of Strickland and denial of this claim
was proper. Carratelli v. State, 961 So. 2d 312 (Fla. 2007)
Nonet hel ess, Defendant would still be entitled to no relief
because the <claim has no nerit. There is no reasonable
probability that the trial court would not have disallowed the
perenptory challenge to M. Borges, let alone a reasonable
probability of a different result at trial, had counsel clained

that M. Arzuaga was H spanic. 3°

%0 The | ower court partly denied this claimbased on the fact the
Def endant failed to name the juror in question, thus failing to
provide a detailed allegation as required by Fla. R Cim P
3.851(e)(1)(D). The fact the State identified the juror in its
brief does not alleviate Defendant’s burden.
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As this Court noted on direct appeal, the trial court’s
refusal to allow this challenge was based on far nore than the
fact that Defendant did not challenge M. Arzuaga:

In his second claim [Defendant] asserts that the
trial court erroneously refused one of his perenptory
chall enges. During jury selection, [Defendant] tried to
exerci se a perenptory chal |l enge against a venireperson. The
State objected, noting that the venireperson was Hi spanic.
[ Def endant] justified the challenge by stating that the
veni reperson had been charged and arrested for carrying a
concealed firearm and that the charges were eventually
dr opped. [ Defendant] sought to challenge the venireperson
stating that he feared the venireperson would feel a debt
of gratitude to the State. The trial court determ ned that
the explanation was racially notivated and pretextual
because other venirepersons on the panel who had prior
arrests and were simlarly situated were not chall enged.
According to [Defendant], there is no basis in the record
to support the trial court's conclusions, especially given
that one of the other simlarly situated venirepersons was
al so Hi spani c.

* * * *

The record reflects that just before the perenptory
chall enge at issue, [Defendant] sought to perenptorily
challenge a thirty-six-year-old Latin male. The court
allowed the strike based on [Defendant] explanation that
t he prospective venireperson had indicated that the justice
system is wunjust. Two venirepersons |ater, [Defendant]
sought to strike the venireperson at issue, a thirty-six-
year-old Latin male, based on the following: a prior arrest
for which he went through some sort of program which
purportedly indebted him to the State; his purported |ow
intelligence and youth; and because "just |ooking at the
conposition of the jury as | wunderstand it trying to see
who's who | don't feel confortable with him" The court
found that these reasons appeared to be both racially
notivated and pretextual because other venirepersons, whom
[ Def endant] had accepted, also had been accused of crines.
The court additionally noted that no questions had been
asked of the venireperson regarding any special feelings
t he venireperson had toward the State and that he did not
appear to be "slow.” On this record, we cannot say that the
trial court's ruling was clearly erroneous. This is
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especially true given that we cannot determ ne the absence
of pretext where the simlarly situated venireperson used
by [Defendant] to support his argunment was never identified
as Hispanic. Cf. Davis v. State, 691 So. 2d 1180 (Fla. 3d

DCA 1997) (failure to identify race of venireperson nakes
it inmpossible for appellate court to review question of
pretext).

Rodriguez, 753 So. 2d at 39-40. As can be seen from the
foregoing, the perenptory challenge was disallowed not only
because there were simlarly situated venirenmenbers that
Def endant had not challenged but also because the reasons
asserted for the challenge had no basis in the record.

Def endant based his challenge on the assertions that (1)
M. Borges had been charged with an offense, went through a
program and had the charges di sm ssed, which may have caused M.
Borges to feel indebted to the State; (2) he was slow and
unintelligent; and (3) counsel did not feel confortable with M.
Borges on the jury given its conposition. (T. 1645-46). However,
there was no support in the record for these reasons.

M. Borges stated that he had been arrested for having a
gun in his car for protection but was not convicted. (T. 1285-
86). He never explained why he was not convicted, much |ess that
he had been placed in a program and had his charges di sm ssed.
Def endant never asked him about why he was not convicted. (T.
1493- 1580, 1584-1634). As there was no evidence that M. Borges

ever was placed in a program there was further no evidence to
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support Defendant:s assertion that M. Borges felt indebted to
the State for placing him in such a program M. Borges
responded to the questions in a coherent and appropriate nmanner.
(T. 1285-87, 1460, 1493-1580, 1584-1634). The trial court found
that there was no indication that M. Borges was slow (T.
1648). As there was no record support for the ethnically neutra

reasons given for the challenge, the trial court properly
refused to allow Defendant to exercise it. See Dorsey v. State,
868 So. 2d 1192 (Fla. 2003). Thus, counsel cannot be deened
ineffective for failing to nake a neritless claim that this
chal |l enge was proper. Kokal, 718 So. 2d at 143; Breedlove, 595
So. 2d at 11. The claimwas properly sunmarily denied.

Def endant alleges the Ilower court erred in denying a
hearing on the claim that trial counsel was ineffective for
failing to seek a change of venue. This claim was properly
denied as it was facially insufficient and without nerit.

In order to make a showing of prejudice with regard to this
claim the defendant nust, at a mninum “bring forth evidence
denonstrating that there is a reasonable probability that the
trial court would have, or at Ieast should have, granted a
notion for change of venue if [defense] counsel had presented

such a notion to the court.” Meks v. Mwore, 216 F.3d 951, 961
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(11th Cr. 2000); see also Provenzano v. Dugger, 561 So. 2d 541,
545 (Fla. 1990).
The test for determning a change of venue is whether the
general state of mnd of the inhabitants of a community is
so infected by know edge of the incident and acconpanying
prejudice, bias, and pre-conceived opinions that jurors
could not possibly put these matters out of their m nds and
try the case solely on the evidence presented in the
courtroom
McCaskill v. State, 344 So. 2d 1276, 1278 (Fla. 1977); see al so
Rolling v. State, 695 So. 2d 278, 284 (Fla. 1997). In applying
this test, a trial judge nust evaluate two prongs: (1) the
extent and nature of the pretrial publicity; and (2) the
difficulty encountered in actually selecting a jury. Rolling,
695 So. 2d at 285. In applying these criteria, a nunber of
ci rcunst ances nust be considered, including:
(1) when it occurred in relation to the tine of the crine
and the trial; (2) whether the publicity was nmade up of
factual or inflammatory stories; (3) whether the publicity
favored the prosecution's side of the story; (4) the size
of the community; and (5) whether the defendant exhausted
all of his perenptory chall enges.
Chandl er, 848 So. 2d at 1036.

Here, Defendant’s allegations regarding these issues are
facially insufficient and refuted by the record. As such, the
cl ai mwas properly deni ed.

Wth regard to the nature and extent of the pretrial

publicity, the entirety of Defendant’s allegations are that

there was overwhelningly extensive pretrial publicity, that it
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was a highly publicized case, as the victim Genevieve Abraham
and her husband were promnent nenbers of the M am -Dade
comunity, and that there was extensive publicity at the tine of

the crime. (PCR 1/88). However, Defendant did not explain
whet her this publicity was inflamatory or factual, or whether

the publicity favored the State. |In fact, the Defendant did not

descri be the nature of the coverage at all. Mreover, he asserts
only that the publicity was extensive at the tinme of the crine,

whi ch was alnost 12 years before trial. Defendant’s allegations
were wholly conclusory. As such, they were facially insufficient

to state a claim Ragsdale, 720 So. 2d at 207.

Even if the claim was facially sufficient regarding the
nature and extent of pretrial publicity, the claim should stil
be summarily denied as refuted by the record. The record shows
that there had been no nedia coverage of the matter in the
nmont hs preceding trial. (T. 614). At the tinme of trial, there
was only one article about the matter. (T. 852-53, 3151, R
536). The article was brief and published in a side colum. (R
536). Even the publicity at the time of the crinme was described
as no nore than normal and not extensive. (T. 1952-53). As such,
the record refutes Defendant’s allegation that the nature and
extent of the publicity was such that a change of venue should

have been granted. Chandl er.
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Mor eover , Def endant made no allegations about t he
difficulty in selection a jury. Instead, he asserts that nmany
panel nenbers had extensive know edge of new reports about the
case. (PCR 1/89). Again, the allegation is conclusory, which
renders the claimfacially insufficient. Ragsdal e.

Even if the claim was sufficient, the claim is neritless,
as the record reflects that there was no difficulty in selecting
a jury because of publicity. O the 112 venirenenbers exam ned,
only 18 had been exposed to any nedia coverage of the case at
all .3 (R 530-31, 538-39, 540; T. 623-25, 1116-17, 1219, 1392-
93). O these 18, only four had read of the case within the year
preceding trial. (T. 640, 644, 652, 656, 668, 1140-87, 1228,
1403-04). Most of the venirenenbers who had heard about the case
only had vague nenories of the coverage or recalled that M.
Abraham had been nurdered. (T. 640, 642, 644-45, 652-53, 657,
667-68, 1140-41, 1148, 1152, 1156, 1157, 1161-62, 1164, 1165,
1174, 1183-84, 1228-29, 1404, 1472). O the 18 venirenenbers who
had heard of the case, only two stated that they had forned an

opi nion about the case and would be influenced by what they

31 Another venirenenber indicated that he knew about the case.
However, on individual questioning by the trial <court, he
i ndicated that his knowl edge cane from being a personal friend
of the Josephs. (T. 646-47). That venirenenber was excused for
cause. (T. 680).
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read.3? (T. 640, 642, 644-45, 653, 657, 668-69, 1149, 1153, 1156,
1158, 1163, 1164, 1166, 1229, 1404, 1472). Those two indicated
that their opinion was based on synpathy for M. Abraham and
they were excused for cause.3® (T. 1142-43, 1190, 1210). The
remai ni ng venirenenbers agreed to decide the case based on the
evidence presented and set aside what they had read. (T. 642
645, 654-56, 657, 668-69, 1150, 1153, 1156, 1229, 1473). O the
remai ni ng venirenenbers who knew of the case, Defendant only
attenpted to <challenge one of them for cause because of
publicity exposure, and while the trial court denied the cause
chal l enge on that basis, it excused the venirenmenber for cause
on other grounds. (T. 685-687, 1075-1076). At the concl usion of
voir dire, Defendant had only used nine of his ten perenptory
chal | enges. (R 530-31, 538-39, 540).

Thus, the record reflects that there was no difficulty
selecting a jury because of pretrial publicity. Thus, there was
no basis to nove for a change of venue, and counsel cannot be

deened ineffective for failing to claim otherwi se. Patton v.

32 A third venirenmember, Ms. Price, stated that she mght be

i nfluenced by what she read if sonmething occurred during tria

t hat caused her to renenber the nedia coverage. (T. 1184-88).

33 The State attenpted to excuse Ms. Price for cause based on the
nmedi a i ssue and her views about the death penalty. (T. 1206-07).
Def endant objected to excusing her for her media exposure. (T
1207). The trial court excused her only based upon her views on
the death penalty. (T. 1207-1208).
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State, 784 So. 2d 380, 389-90 (Fla. 2000). The claim was
properly sunmarily deni ed.

Wth regard to M. Kennedy, this claimwas properly denied
as facially insufficient and without nerit. Defendant did not
allege the failure to nove to exclude M. Kennedy created a
reasonabl e probability of a different result at trial. To state
a facially sufficient <claim of ineffective assistance of
counsel, a defendant nust allege that but for counsel’s
al l egedly deficient conduct, there is a reasonable probability
that the result of the proceeding would have been different.
Strickland; Carratelli. As Defendant did not do so, this claim
was facially insufficient and properly deni ed.

Mor eover, the claim |acked nerit. Wile Defendant appeared
to assert that M. Kennedy should have been excused for cause,
there was no basis to do so. This Court has held that the test
for juror conpetence is “whether the juror can lay aside any
bias or prejudice and render his verdict solely wupon the
evi dence presented and the instructions on the law given to him
by the court."” Lusk v. State, 446 So. 2d 1038, 1041 (Fla. 1984).
Under this test, this Court has ruled that it is proper to deny
cause chall enges to venirenenbers who knew either the defendant,
the victim or their famlies, where the venirenmenbers stated

they could be fair and inpartial. Foster v. State, 614 So. 2d
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455, 462 (Fla. 1992)(venirenmenber knew defendant from school and
had a couple fights with him; MIls v. State, 462 So. 2d 1075,
1079 (Fla. 1985) (venirenenber distant relative of victim and
knew defendant and his famly). Here, the record reflects that
M. Kennedy did not really know M. Abraham and that he coul d be
fair and inpartial.

During the State’s questioning, M. Kennedy volunteered
that his father had worked for Anthony Abraham Chevrolet and
that he had worked there for a couple of years. (T. 1441, 1469).
He stated that he had worked for the deal ership washing cars and
helping his father wth paperwork around 1973 or 1974. (T.
1470) .

He had never met Ms. Abraham and had only nmet M. Abraham
once. (T. 1441). M. Kennedy stated that neither his father’s
prior enploynent, his having nmet M. Abraham nor a brief
conversation with his father about the nurders would affect his
ability to be fair in this case. (T. 1441-42, 1470). \Wen
Def endant asked how M. Kennedy would feel about sitting on the

jury in this case, M. Kennedy stated:

| was young at that tinme. | didn't have any association
with him [M. Abrahami. M father was the main person
dealing with M. Abraham As far as what can | say, | have
a lot of feelings. | don’'t know what to say.

(T. 1472).
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Gven the totality of M. Kennedy' s responses, it is clear
that he did not really even know M. Abraham Moreover, he
expressly stated that he could be fair and inpartial. Under
t hese circunstances, he would have been renoved for cause had
counsel attenpted to challenge him Foster; MIlls. As the
attenpt to challenge M. Kennedy for cause would have been
fruitless, counsel cannot be deened ineffective for failing to
do so. Kokal, 718 So. 2d at 143; Breedlove, 595 So. 2d at 11.

Wth regard to the claimthat counsel should have sought to
excuse him perenptorily, again the claim has no nerit. There is
no requirenment, in any jurisdiction, that counsel nust utilize
all perenptory challenges in every case. Counsel’s performnce
thus cannot be deenmed deficient wthin the neaning of
Strickland. See also Mihammad v. State, 426 So. 2d 533, 538
(Fla. 1982)(there is no deficient conduct, where a claim is
based on a right that was not established at the tine of trial).

Moreover, the record affirmatively reflects that counsel
made a strategic decision to seat M. Kennedy. At the concl usion
of jury selection, the trial court noted that Defendant had been
consulting with his attorneys regarding the selection of the
jury. (T. 1660). During the penalty phase, Defendant conplai ned
about the presence of M. Kennedy on the jury. (T. 3809-11).

During this discussion, Defendant acknow edged that he and his
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attorneys had agreed to seat M. Kennedy after discussing the
issue. (T. 3811). The record reflects anple reason for this
deci si on.

M. Kennedy stated that he did not like his father, who was
associated with M. Abraham (T. 1469). He al so asserted that he
had been dissatisfied with the manner in which the system
handled a case in which he had been the victim of theft (T.
1266- 67, 1369-71). Gven that Defendant’s defense was based on
the assertion that the police had not properly investigated the
case, such feelings were favorable to Defendant.

Moreover, M. Kennedy stated that if a person who had been
involved in the crinme and received a plea bargain testified, he
would have to carefully consider whether the testinony was
credible. (T. 1524). He testified that if the person with the
plea bargain did not get a harsh punishnment, it would not be
fair. (T. 1537-38). Gven that Luis Rodriguez’s testinony was an
inmportant part of the State’s case that Defendant was attacking,
such feelings were favorable to Defendant.

Thus, the record reflects that counsel made a sound
strategic decision to accept M. Kennedy.3 Thus, the claimis

refuted by the record and was properly denied. Cherry v. State,

34 Exercising a perenptory challenge against M. Kennedy would

have exhausted Defendant’s perenptory challenges and |eft
Def endant at the whimof the State regarding his last juror. (T.
530- 31, 538-40).
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659 So. 2d 1069, 1072-73 (Fla. 1995).

Lastly, Appellant alleges jurors were not fair and
inpartial as they were not attentive and one juror had already
i nproperly expressed an opinion regarding the case. This new
claimis procedurally barred as Defendant failed to present it
to the lower court,® insufficiently pled as Defendant has failed
to allege prejudice, and refuted by the record. Ponticelli wv.
State, 941 So. 2d 1073, 1104 (Fla. 2006); Thonpson v. State, 873
So. 2d 481 (Fla. 2d DCA 2004). The trial court found the jurors
were alert and attentive. (T. 3786, 3806-09, 3816). Regarding
the claima juror had already formed an opinion, the juror was
guestioned by the court and he stated he had not. (T. 3802-04).
Defendant’s claimis wthout nerit.

V. THERE WAS NO CONFLI CT OF | NTEREST.

Def endant contended that his counsel was under a conflict
of interest because counsel Houlihan’s wife represented Luis
Rodri guez, because she allegedly assisted him in the case,
because Defendant filed a bar conplaint against Houlihan,
because Houlihan had previously represented soneone else who
claimed to have information about the case and because counsel

hired an investigator who allegedly had previously investigated

35 gsee iffin, 866 So. 2d at 11 n.5.
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the case as a police officer. The claim was properly denied as
it was facially insufficient and without merit.

In Cuyler v. Sullivan, 446 U S. 335 (1980), the Court
addressed the issue of whether a defendant would be entitled to
post conviction relief if he showed that his counsel had a
conflict of interest. The Court held that if the defendant
showed that his attorney actually had a conflict of interest
t hat adversely affected counsel’s representation of t he
defendant, he was entitled to post conviction relief. 1d. at
350. This Court has adopted this test and required both an
actual conflict of interest and a showi ng of an adverse effect
on representation before relief is granted. Quince v. State, 732
So. 2d 1059, 1064-65 (Fla. 1999). Moreover, in Mckens v.
Taylor, 535 U S. 162, 174-76 (2002), the Court nmde clear that
Cuyler was a Ilimted exception for conflicts of interest
resulting from representation of nultiple defendants. The Court
poi nted out that Cuyler was not intended to apply outside such a
context and noted that it had never even applied the test to
successive representation case, let alone other «clainms of
conflict of interest. Id. at 175-76; Knight v. State, 923 So. 2d
387, 403 (Fla. 2005).

Here, of all of the alleged conflicts of interest that

Def endant asserts, the only one that addresses multiple
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concurrent representation of the type that Mckens states is
cogni zable is the claim regarding Ms. Ceorgi, who was enpl oyed
by the Ofice of the Public Defender, represented Luis

Rodri guez. 3¢

However, this Court has rejected the claim that a
personal relationship between the attorneys in a case created an
actual conflict of interest.® Ganble v. State, 877 So. 2d 706,
717-18 (Fla. 2004). This holding is in accordance with M ckens.
As such, the nere fact that M. Houlihan was nmarried to Ms.
CGeorgi did not create a conflict of interest.

In an attenpt to nake it seem as if M. Houlihan was
representing both Defendant and Luis, Defendant points to
instances in the record of M. Georgiz=s presence in the
courtroom However, when the first instance occurred, M.
Houl i han stated on the record that he and Ms. GCeorgi had not
di scussed the case. (T. 1918). He stated that she had taken
notes so that they could discuss effective opening statenments

after the case. (T. 1918). Wwen the second incident occurred,

M. Zenobi stated that Ms. CGeorgi was nerely pulling cases that

3 The record reflects that M. Georgi never personally
appeared on behalf of Luis Rodriguez. (R. 9-27). Instead, Luis
was represented by M. Koch and M. Kraner. (R 9-27; T. 3176).
3" The pleadings in Ganble indicate that one of the codefendant=s
attorneys was dating the Chief Assistant Public Defender and the
codefendant’s other attorney was married to a different
Assistant Public Defender. Petition, Ganble v. More, Case No.
SC02- 1948.
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the State had cited in a recently filed notion and that they had
not discussed the matter. (T. 3263-64). In Ganble, one of the
circunstances that the Court found indicated that there was no
conflict was the fact that the parties had stated on the record
that no information was exchanged between the |awers. Ganble.
G ven these assurances on the record, the claim that M.
CGeorgi’s presence in court shows that there was a conflict of
interest is without nerit.

Mor eover, the assertion that M. Houlihan had a conflict of
i nterest because Defendant filed a bar conplaint against himis
without nerit. Florida Courts have repeatedly rejected the
assertion that a defendant can create a conflict of interest by
filing a conplaint against a |awer. Gaines v. State, 706 So. 2d
47 (Fla. 5th DCA 1998); Boudreau v. Carlisle, 549 So. 2d 1073
(Fla. 4th DCA 1989)

Lastly, Defendant failed to show any adverse effect on his
representation of Defendant. Instead, he nerely asserted that
counsel’s representation was adversely affected. Such a
concl usory assertion is facially insufficient to state a claim
Ragsdal e; see also Herring v. State, 730 So. 2d 1264, 1267 (Fl a.
1998) (nust identify specific evidence in the record that
suggests that interests were conpromsed to denonstrate

conflict).
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As Defendant failed to establish a conflict of interest

affecting his rights, sunmary denial of this claimwas proper.3®
V. DEFENDANT" S SENTENCI NG PHASE CLAI M5 ARE W THOUT MERI T.

Def endant alleges that the trial court erred in summarily
denying his penalty phase clains. Specifically, Def endant
asserts that the lower court erred in denying his clainms that
counsel was ineffective for failing to present evidence of his
mental state properly, that the penalty phase jury instructions
were not adequate, that the State nmde inproper coments in
cl osi ng, t hat Florida' s capital sent enci ng statute S
unconstitutional, that Defendant 1is innocent of the death
penalty and that Florida’s capital sentencing schene violates
Ring v. Arizona, 536 U S. 584 (2002). However, all of these
clainms were properly deni ed.

Wth regard to the claim that counsel was ineffective for
failing to present evidence of his nental state properly, part
of the claim was not properly presented below and all of the

claimwas properly sumuarily denied.?3°

%8 Defendant also asserts that he was entitled to a hearing
regarding the potential conflict of interest of which it was
aware. However, the United States Suprene Court expressly
rejected such a claimin Mckens, 535 U. S. 162, at 170-74.

39 While Defendant asserted this claimtwice in his notion for
post conviction relief and | abeled the second claimas an Ake v.
Ckl ahoma, 470 U. S. 68 (1985) claim he did not present a true
Ake claim bel ow. Cisby v. Jones, 960 F.2d 925 (11th Gr.
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VWi | e Def endant argues on appeal that counsel was deficient
for failing to properly present evidence regarding the effect
the death of famly nenbers had on Defendant, evidence relating
to nental illness in Defendant’s famly and evidence relating to
his nental state at the tinme of the crime, he did not raise this
claim below. (PCR 1/95-99). As such he is procedurally barred
fromasserting the claimhere. Giffin, 866 So. 2d at 11 n.5.

Moreover, the «clains, as phrased below, were facially
insufficient. Defendant did not explain what counsel did to
cause mtigation to be unpresented or why the experts were
i nconpetent. He did not assert what information they were not
given. Instead, Defendant nerely asserted in a conclusory
fashion that the experts were not conpetent and that counsel did
not provide them with certain undescribed informtion. However,
such conclusory allegations are insufficient to state a claim
Ragsdal e.

Moreover, the Defendant’s nmental health claim is wthout
merit and refuted by the record. Counsel had two experts

appointed to evaluate Defendant. (R 36, 482). Counsel also had

1992) (an Ake claim requires a showng that the trial court
denied a defendant access to a nental health expert). Having
failed to recognize the true nature of an Ake claim Defendant
has not explained on appeal how that claim was inproperly
deni ed, and, therefore waived the claim Bryant, 901 So. 2d at
827-28. Moreover, the claim was properly denied because it is
procedurally barred. WMarshall v. State, 854 So. 2d 1235, 1248
(Fla. 2003); Cherry v. State, 781 So. 2d 1040, 1047 (Fl a. 2000).
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Defendant’s nmental health records, which the record shows Dr.
Mossman reviewed. (T. 582-97;, R 54, 1803). Dr. Mossman
eval uated Defendant. (R 54, 1803) . Additionally, counse

presented the testinmony of five nental health experts at trial

(T. 3627-45, 3663-85, 3733-44, 3758-77, 3817-41). He also
presented the testinony of three famly nmenbers regarding their
knowl edge of nental illness in Defendant and his nother. (T.
3718-27, 3873-75, 3879, 3902-04). Four experts had diagnosed
Def endant with schizophrenia at various tines beginning in 1977
and continuing until 1991. (T. 3628-40, 3742-43, 3758-63, 3817-
41). Evidence was presented that this was a lifelong disease

(T. 3756, 3770-71). Four experts testified that they eval uated
Def endant for brain damage, including perform ng EEGs and CAT
scans, and found none. (T. 3647, 3650-57, 3700, 3747, 3782). (ne
expert also testified that Defendant suffered from a depressive
di sorder. (T. 3770). Counsel had also stated that he had between
15 and 25 nental health w tnesses available. (T. 582). Counsel
stated that he did not call additional wtnesses after speaking
to all of the wtnesses avail able because their testinony would
be cunmul ative. (T. 3977). As counsel did investigate Defendant’s
mental health and did present evidence that Defendant suffered
from schizophrenia and a depressive disorder that would have

been present at the tinme of the crine, counsel cannot be deened
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ineffective for failing to do so.%’ Henyard, 883 So. 2d at 759-
760.

Further, Defendant cannot show that he was prejudiced by
counsel’s failure to present additional evidence that he was
schi zophrenic and suffered from a depressive disorder. The facts
of the ~case supported the finding of five aggravating
ci rcunstances: under a sentence of inprisonnent; prior violent
felonies; during the course of a burglary and for pecuniary
gain, mer ged; avoid arrest and CCP. Def endant presented
extensive evidence of his history of nental illness. Wile
Def endant asserts that the presentation of additional evidence
that his nmental illness existed at the time of the crinme would
have caused the trial court to find the nental mtigators, this
is not true. Defendant attenpts to suggest that the trial court
rejected nental mtigation due to the absence of evidence of
state of mind at the tine of the crines. Defendant is incorrect.
The trial court primarily rejected the existence of nental

mtigation because the clains were inconsistent with Defendant’s

40 Counsel’s presentation at the penalty phase refutes

Def endant’ s assertion that counsel did not attenpt to attack
evidence of the CCP aggravator. Moreover, this Court held
finding the nmurders to be CCP proper. Rodriguez, 753 So. 2d at
46-47. Defendant also alleges that the trial court did not
properly instruct the jury. However, this is an issue for direct
appeal and Defendant is barred from raising the issue here.
(Defendant’s Initial Brief p. 94). See Rodriguez v. State, 919
So. 2d 1252, 1280 (Fla. 2005)
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actions at the time of the crime. (R 1647-50). No anount of
additional expert testinmony would change the evidence of the
acts Defendant commtted. Gven the aggravating circunstances
presented in this case, the evidence in mtigation that was
presented at the tinme of trial and the reason the trial court
rejected this mtigation, there is no reasonable probability
that Defendant would not have been sentenced to death had
counsel presented cunul ative evidence. Strickland; Henyard.
Defendant’s reliance on One v. State, 896 So. 2d 725 (Fla.
2005) is misplaced.* In Onme, counsel failed to investigate
ment al health mtigation. |In ~contrast here, counsel had
Def endant evaluated by at |east two new experts at the time of
trial. He also obtained the records of Defendant’s prior
eval uations and treatnment for nental illness. Counsel stated
that he had at |east 40 witnesses involved in the eval uation and
treatment of Defendant’s alleged nental problens. He presented
five nmental health experts to testify that Defendant was
schi zophrenic and depressed, the sane illnesses Defendant
asserts that his counsel was ineffective for failing to present.
Defendant did not identify any aspect of his nental health

history of which counsel was unaware. Thus here, the record

“l Hovey v. Ayers, 458 F.3d 892 (9th Cir. 2006) (failure to

prepare nental health expert) is inapplicable here where, as
detai |l ed above, w tnesses conpetently testified.
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reflects that counsel did investigate and present the very
mtigation clained. As such, O ne does not apply.

Defendant’ s assertions that he was prejudiced because he
was inconpetent to stand trial and he could not formthe intent
to commt first degree nurder were facially insufficient.
Def endant nerely asserted that he could have presented evidence
that he suffered from schi zophrenia and bipolar disorder at the
time of the offense. However, conpetency is to be determ ned at
the tinme of trial, which was al nost 12 years after the crinme in
this case. Dusky v. United States, 362 U S. 402 (1960). Further
Fl ori da does not recognize a defense that a nental state other
than insanity prevents a defendant from formng the intent to
commt first degree nurder. Chestnut v. State, 538 So. 2d 820
(Fla. 1989); Wheeler v. State, 344 So. 2d 244 (Fla. 1977), cert.
denied, 440 U S. 924 (1979). Thus, the clains were properly
sumari |y deni ed.

Def endant alleges that the trial court erred in denying a
hearing regarding the prosecutor’s coments. In regard to the
prosecutor’s coments, Defendant’s claimis procedurally barred
and was properly denied. Defendant’s claim of ineffective
assistance of appellate counsel was not cognizable bel ow

Thonmpson v. State, 759 So. 2d 650, 660 (Fla. 2000). The | ower

court properly denied these clains.
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Def endant lastly alleges that the lower court erred in
failing to conduct a hearing on Defendant’s clains that

Florida’s death penalty statute is unconstitutional, Defendant

is innocent of the death penalty and that Florida's capita

sentenci ng schenme is unconstitutional under Ring v. Arizona, 536

U.S. 584 (2002).

Defendant recited the clains he raised in the |ower court
and nmentions the lower court’s ruling but presents no argunent
regarding why the lower court erred in rendering its ruling.
Since Defendant has not presented any argunent concerning why
the lower court erred, he has waived these clains. Bryant, 901
So. 2d at 827-28; Duest, 555 So. 2d at 852. The denial of post
conviction relief should be affirned.

Even if the issues were not waived, Defendant is entitled
to no relief. Defendant’s <claim regarding Florida's death
penalty statute was properly denied. This claimis procedurally
barred as a claimthat could have and should have been raised on
direct appeal. Byrd v. State, 597 So. 2d 252 (Fla. 1992).
Moreover, the claimis entirely devoid of nerit, as it has been
repeatedly rejected by this Court. Johnson v. State, 660 So. 2d
637, 647-48 (Fla. 1995); Wlornos v. State, 644 So. 2d 1012, 1020
& n.5 (Fla. 1994); Fotopoulos v. State, 608 So. 2d 784, 794 &

n.7 (Fla. 1992); Arango v. State, 411 So. 2d 172, 174 (Fla.
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1982).
As to Defendant’s claim he is innocent of the death
penalty, this claimwas properly denied.
To prove a claim of actual innocence of the death penalty,

a defendant nust show “based on the evidence proffered plus al
record evidence, a fair probability that a rational fact finder
woul d have entertained a reasonable doubt as to the existence of
those facts which are prerequisites under state or federal |aw
for the inposition of the death penalty.” Sawer v. Witley, 505
U S 333, 346 (1992)(quoting Sawyer v. Witley, 945 F.2d 812
(5th CGr. 1991)). In applying this test to Florida s sentencing
law, the Eleventh GCircuit stated:

a petitioner may nmeke a colorable showing that he is

actually innocent of the death penalty by presenting

evidence that an alleged constitutional error inplicates

all of the aggravating factors found to be present by the

sentenci ng body. That is, but for the constitutional error,

t he sentencing body could not have found any aggravating

factors and thus petitioner was ineligible for the death

penal ty.
Johnson v. Singletary, 938 F.2d 1166, 1183 (11th Gr. 1991) (en

banc). This Court has also applied this test. Giffin v. State,
866 So. 2d 1, 17 (Fla. 2003).

Here, the trial court found six aggravating factors in
support of Defendant’s death sentence: under a sentence of
i mprisonnment, prior violent felonies, during the course of a

burglary, avoid arrest, pecuniary gain and CCP. Defendant did
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not make any specific allegation regarding why any juror would
have had a reasonable doubt about any of these aggravating
circunstances. H s claimwas properly denied.

In order to allege a claim of innocence of the death
penalty, Defendant had to present new evidence show ng that a
reasonable juror could not have found any aggravating
circunmstance in this matter. However, Defendant did not present
any new evidence that negated any of the six aggravators found
by the trial court.

Regarding Defendant’s Ring claim Ring is not retroactive.
See Johnson v. State, 904 So. 2d 400, 402 (Fla. 2005) ("W hold
that . . . the United States Suprenme Court's decision in R ng v.
Arizona . . . does not apply retroactively in Florida.").*?
Defendant’s Ring claimis without merit.

VI . THE LOWNER COURT PROPERLY SUMVARILY DENED THE
REMAI NDER OF MR. RODRI GUEZ' S CLAI M5, 43

Def endant was deni ed access to public records.?

42 As for Defendant’s claim below that a unaninous jury vote is
required, the jury recomended by a vote of 12-0 a sentence of
death on all three nurder counts. Rodriguez, 753 So. 2d at 35.

“% To the extent Defendant has failed to present any argument in
his brief he has waived these issues. Bryant, 901 So. 2d at 828
(citing Duest v. Dugger, 533 So. 2d. 849, 852 (Fla. 1990)).

44 Defendant’s argunent he is unable to fully brief this issue
due to missing transcripts is without nmerit. Appellee relies on
its argunment above in response to Defendant’s transcript claim
under Argunent I1.

90



Def endant asserted that he is entitled to post conviction
relief because he was denied certain public records requests.
However, this claim was sunmarily denied as facially
insufficient. In his notion, Defendant did not allege what
agencies have yet to provide public records or what public
records remain outstanding. As such, his claim is facially
insufficient and was properly denied. Thonpson v. State, 759 So.
2d 650, 659 (Fla. 2000).

Notw t hstandi ng, Defendant did not diligently seek the
records. As outlined in the Statement of the Post Conviction
Proceedi ngs above, he was given repeated opportunities to refile
his inproperly filed requests and show the relevancy of the
records he sought, but never said nuch nore than this person’s
fingerprints had been checked against I|atents found at the
scene. Defendant also did not even request additional public
records for nonths and had the State set all of his public
records hearings for him Further, as the |lower court found, the
requests were overbroad. Defendant sought every record in
exi stence regarding nore than 250 people. The only link alleged
between these people and this case is that the detectives had
their prints checked against the |atents and there was no match.
He was told that he needed to explain why records regarding

t hese people were relevant and he could not do so even though he
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was given mnultiple opportunities. Defendant was not diligent in
seeking public records, which waives the right to public
records. See Thonpson v. State, 759 So. 2d 650 (Fla. 2000).

Lastly, the lower court held numerous hearings on public
records production. The issues were |itigated. The |ower court
al ready rul ed regarding Defendant’s requests. Defendant did not
present any grounds for revisiting those rulings. (PCR 5/633).
Def endant is not entitled to any relief here.

Defendant had a right to be present at all critical stages of

the trial. A claimthat a defendant was denied his right to be

present is a claimthat could have and should have been raised
on direct appeal. Rutherford v. Moore, 774 So. 2d 637, 647 (Fla.
2000); Hardwi ck v. Dugger, 648 So. 2d 100, 105 (Fla. 1994).
Clainms that could have and should have been raised on direct
appeal are procedurally barred in post conviction proceedings.
Francis, 581 So. 2d 583. As such, this claim is procedurally
barred and was properly denied.

Even if the claim was not procedurally barred, Defendant
would still be entitled to no relief because the claim is
refuted by the record and neritless. Defendant was present for
his suppression hearing. (T. 22). He was present after [|unch
recess (T. 172). The other instances Defendant cited to where he

was not present were tines where only legal 1issues were
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di scussed and Defendant’s right to be present was not inplicated
in these instances. Rutherford v. More, 774 So. 2d 637, 647
(Fla. 2000). The clai mwas properly denied.

Def endant was not conpetent to stand trial. Defendant asserted

that he was entitled to post conviction relief because he was
not conpetent to stand trial. He also asserted that his counsel
was ineffective for failing to request a conpetency hearing and
that the trial court should have held a hearing sua sponte.
However, these clains were properly denied as procedurally
barred and wi thout nerit.

To establish a procedural inconpetence claimthat the trial
court inproperly handled the issue of conpetence, a defendant
must al l ege and prove that the facts known to the trial court at
the tinme of trial were such that a reasonabl e person woul d have
had a bona fide doubt regarding the defendant’s conpetence. Pate
v. Robinson, 383 US. 375 (1966). Because this claim is
dependent on the information known to the trial court at the
time of trial and is dependent on the record, this claim is
procedurally barred if it is not raised on direct appeal. Medina
v. Singletary, 59 F.3d 1095, 1111 (11th Cr. 1995). To establish
a substantive inconpetence claimthat the defendant was in fact
tried while inconpetent, a defendant nust allege and prove that

the defendant did not have a rational and factual understanding
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of the proceeding against himand could not assist his attorney.
Dusky v. United States, 362 U S. 402 (1960). In considering such
a claim the court is not limted to record evidence. However, a
prior determnation of conpetency is a finding of fact.
Denost henes v. Baal, 495 U S. 731, 735 (1990)(“A state court’s
determ nation on the nerits of a factual issue are entitled to a
presunption of correctness on federal habeas corpus review.

W have held that a state court’s conclusion regarding a
defendant’s conpetency is entitled to such a presunption.”);
Maggio v. Fulford, 462 U S. 111, 117 (1983)(sane). As such, to
state such a claimsufficiently, a defendant nust allege “‘clear
and convincing evidence [raising] a substantial doubt’ as to his
or her conpetency to stand trial.” James v. Singletary, 957 F. 2d
1562, 1572 (11th Cir. 1992). In determ ning whether the evidence
is sufficient, it nmust be renenbered that “neither |ow
intelligence, nmental deficiency, nor bizarre, volatile, and
irrational behavior can be equated with nental inconpetence to
stand trial.” Medina v. Singletary, 59 F.3d 1095, 1107 (11th
Gr. 1995).

To allege a claim of ineffective assistance of counsel
regarding a claim of inconpetency, a defendant nust allege
specific fact ual defi ci enci es of counsel ' s per f or mance.

Strickland. Because a finding of inconpetency will result in the
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trial not being held wuntil the defendant is restored to
conpetency, the defendant nust allege and prove that there is a
reasonabl e probability that the trial court would have found the
def endant i nconpetent but for counsel’s alleged deficiency.
Futch v. Dugger, 874 F.2d 1483, 1487 (11th Cir. 1989).

Wth regard to the procedural inconpetence claim this
claim is procedurally barred. Defendant did not request a
conpetency hearing at the time of trial. He did not assert that
the trial court had erred in failing to have him evaluated for
conpetency sua sponte on appeal. As such, this issue 1is
procedurally barred. Medina, 59 F.3d at 1111. Even if the claim
was not procedurally barred, Defendant would still be entitled
to no relief. The record does not reflect that the facts known
to the trial court would have caused it to have a bona fide
doubt regarding Defendant’s conpetence. At the tine of trial
the trial court knew that Defendant had previously been found to
be conpetent to proceed. (R 350). It had appointed defense
experts to eval uate Defendant and no notion regardi ng conpetence
was filed after these evaluation. (R 36, 54, 492). Wile
Def endant asserted that the trial court should have realized
Def endant was inconpetent, this assertion is not in accordance

with the record.
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| nstead, the record reflects that the trial court observed
Def endant conversing with his attorneys. (T. 1660). The record
also shows that Defendant responded in an appropriate and
coherent fashion when the trial court addressed him (T. 2965,
3209- 3211, 3223, 3225-3227, 3233-3234, 3369-3371, 3453-3455,
3516- 3523, 3731-3732, 3805-3815, 3959-3961, 3972-3979, 4078-
4095, 4186-4194).

Def endant was able to nane nental health experts whom he
had seen in the past, where he had seen them and what they had
done for him (T. 3976-3977). Defendant accurately asserted that
the State was claimng that he had been malingering to avoid

responsibility for his criminal acts.* (T. 3977-3979).

4> Defendant’ s statenents also indicate a full awareness of what
was happening at trial. He was able to renmenber the suppression
hearing testinony at the time of closing argunent and conpl ain
about his counsel’s failure to make an argunent based on it. (T.
3369-3371). He recognized that his attorneys had not nentioned a
particular inconsistency in Luis’s statenments in closing. (T.
3453-3455). He accurately perceived that sone of the jurors were
having difficulty staying awake during the penalty phase and the
actions of other jurors to keep everyone attentive. (T. 3805-
09). He accurately recalled a juror’s voir dire answers two
months Jlater during the penalty phase. (T. 3809-3812). He
recogni zed that one juror’s husband had been attending trial on
a reqgular basis. (T. 4186-88). He wunderstood the State’'s
rebuttal to his penalty phase evidence. (T. 3977-79). He
conplained about the State’'s ability to present rebutta
evidence at the penalty phase. (R 1225). As the record shows
that Defendant did accurately perceive what was happening at
trial, there is no reason for the trial court to have believed
that he did not.
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As can be seen from the foregoing, the record does not
reveal that the trial court had any reason to have a bona fide
doubt about Defendant’s conpetence, and the claimthat it should
have ordered a conpetency hearing is without nerit. Pate. The
cl ai mshoul d be deni ed.

Wth regard to the substantive inconpetence claim the
record refutes this <claim and it was properly denied.
Def endant ' s assertion of inconpetence is based on the allegation
that he was hallucinating and did not perceive what was
occurring at trial. However, as outlined above, the record
affirmatively denonstrates that Def endant did accurately
perceive what was occurring at trial. Gven that the record
reflects Defendant did accurately perceive what was happeni ng at
trial, Defendant’s assertion to the contrary does not present
cl ear and convincing evidence that there was a substantial doubt
about his conpetence. Medina.

Wth regard to the claim that counsel was ineffective for
failing to claim that Defendant was inconpetent, the claim was
properly denied. As argued, the record shows that Defendant did
accurately perceive what was happening at trial. Under these
ci rcunstances, there is no reasonable probability that Defendant
woul d have been found inconpetent had counsel raised the issue.

Futch. The judgnment of the | ower court should be affirned.
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Racial discrimnation in the inposition of the death penalty.

Clains that statistical studies show that race was a factor
in seeking the death penalty are clains that could have and
shoul d have been raised on direct appeal. See Foster v. State,
614 So. 2d 455, 463-64 (Fla. 1992). dains that could have and
shoul d have been raised on direct appeal are procedurally barred
in post conviction proceedings. Francis, 581 So. 2d 583. As
such, this claimwas properly denied as procedurally barred.

Moreover, the claimis facially insufficient. In Md eskey
v. Kenp, 481 U.S. 279 (1987), the United States Suprene Court
considered a claim that inposition of the death penalty was
unconstitutional because of the Bal dus study, on which Defendant
relies. The Court rejected the claim The Court held that to
prove a claim that a sentence was invalid based on racial
discrimnation, a defendant nust show “that the decisionnmakers
in his case acted with discrimnatory purpose.” Id. at 293. This
Court has repeatedly relied upon MO eskey to reject clains of
racial bias in inposition of the death penalty. See, e.g.,
Robi nson v. State, 773 So. 2d 1, 5-6 (Fla. 2000); Foster v.
State, 614 So. 2d 455, 463-64 (Fla. 1992); MCrae v. State, 510
So. 2d 874, 879 (Fla. 1987).

Def endant proffered no evidence that the decisionmakers in

his case acted with discrimnatory intent. Instead, he relies on
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the Bal dus study and simlar studies regarding the entire state.
However, these studies are insufficient to raise this claim
under McC eskey. The clai mwas properly denied.

Defendant is insane to be executed. This claimcannot be raised

until an execution is immnent. See Herrera v. Collins, 506 U S.
390, 405-06 (1993). Here, Defendant’s execution is not i mm nent;
no warrant had been issued for his execution, and no date has
been set. As such, this claim was properly denied as not ripe
for adjudication.

Defendant is entitled to a newtrial due to cunul ative error.

This claim was properly summarily denied, where, as here
the individual errors alleged are either procedurally barred or
without nerit. Downs v. State, 740 So. 2d 506, 509 n.5 (Fla
1999) .

Lethal Injection. Defendant states he is preserving his right to

bring a challenge to |ethal injection under the Eighth
Amendnent. This Court has considered this claim and rejected
same. Sins v. State, 754 So. 2d 657, 668 (Fla. 2000).

CONCLUSI ON

In conclusion, Appellee respectfully requests that this
Honorable Court affirm the |ower court’s denial of Defendant’s
notion for post conviction relief.
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