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I N THE SUPREME COURT OF FLORI DA
STATE OF FLORI DA,
Petitioner,
V. CASE NO. SCO05-88
MORONI LOPEZ,

Respondent .

RESPONDENT-S ANSWER BRI EF
PRELI M NARY STATEMENT

Petitioner, the State of Florida, Appellee in the
First District Court of Appeal and the prosecuting
authority in the trial court, will be referenced in this
brief as Petitioner, the prosecution, or the State.
Respondent, Moroni Lopez, the Appellant in the First
District Court of Appeal and the defendant in the trial
court, will be referenced in this brief as Respondent or
hi s proper nane.

The synmbol “R will refer to the record on appeal and
the synbol “T" will refer to the transcript of the trial
court proceedings. “IB@ will designate Appellant=s Initial
Brief. “PB” will designate Petitioner=s initial Brief in
this Court. Each synbol is followed by the appropriate

page nunber.



STATEMENT OF THE CASE AND FACTS
Respondent accepts Petitioner:s “Statenent of the Case

and Facts” as reasonably supported by the record.



SUWMARY OF THE ARGUMENT

| SSUE |

This Court should affirmthe decision of the First
District Court of Appeal in Lopez and quash the decision in
Bl ant on because, 1) discovery depositions do not provide
defendants with notice that the witness will not appear at
trial, 2) discovery depositions do not allow the defendant
to be present in order to confront his accuser, 3) while
di scovery depositions afford the nmeans to di scover the
basis for a witness: testinony, they do not provide the
opportunity to challenge the witness and, 4) discovery
depositions do not allow the finder of fact the opportunity
to gauge the w tness: tone and deneanor which is necessary
to evaluate their credibility. Accordingly, because the
pretrial deposition did not satisfy Respondent:s
constitutional right to confront his accuser, and Ruiz did
not testify at trial giving Respondent no opportunity for
cross-exam nation, his conviction should be reversed by

this Court.

| SSUE | |
This Court should affirmthe First District Court of
Appeal in Lopez and quash Bl anton because Rui z:- statenments

were testinmonial in violation of Crawford v. Washi ngton.




Al t hough deened an excited utterance and therefore reliable
by the | ower court, an out of court hearsay statenent
i ntroduced as substantive evidence cannot satisfy the

confrontation concerns raised by CGawford v. Washi ngton.

Rat her, even hearsay statenents which woul d ot herw se be
adm ssi bl e under an exception to the hearsay rule are

i nadm ssi bl e under Crawford v. WAshington if their

testinoni al nature deprives the defendant of his right to
confront his accuser. |In this case, Ruiz: statenent was
testinoni al because it was made to an investigating police
officer at the scene of the crime. Because Ruiz nust have
known his statenment would be used to identify and prosecute
Respondent for this crime, and because the statenent was
the sole evidence that a crime was commtted, it was
testinonial and therefore inadm ssible, despite the fact
that it m ght have been ot herw se adm ssible under a

hear say exception.



ARGUMENT
| SSUE |

VWHETHER THE ADM SSI ON OF A HEARSAY
STATEMENT BY A DECLARANT THAT WAS
DEPOSED BUT DI D NOT TESTI FY AT TRI AL
VI OLATES THE DEFENDANT:=S RI GHT OF
CONFRONTATI ON UNDER CRAWFORD V.

WASHI NGTON, 541 U.S. 36 (2004)

Jurisdiction
This case cones to this Court under discretionary

review as a certified conflict with Blanton v. State, 880

So. 2d 798 (Fla. 5'" DCA 2004). Blanton held that a prior

deposition satisfied the dictates of Crawford v.

Washi ngton, 541 U. S. 36 (2004) in that a discovery

deposition per Rule 3.220(h), Horida Rules of Crim nal
Procedure, provides a defendant with the Aopportunity@ to
confront his or her accuser. This Court has jurisdiction.
See, Article V, Section 3(b)(3) of the Florida

Constitution.

Merits

The First District Court of Appeal held that a
di scovery deposition does not provide a neani ngful
opportunity to cross-exam ne or confront oness accuser
because 1) defendants do not know that a deposition wll be
their only opportunity to confront the witness and do not

conduct the type of cross-exam nation that would satisfy

10



the right to confrontation, citing State v. Basiliere, 353

So. 2d 820 (Fla. 1977) and State v. Green, 667 So. 2d 756

(Fla. 1995); and 2) defendants do not have a right to
attend di scovery depositions, citing John F. Yetter,

Westling with Crawford v. WAshi ngton and the New

Constitutional Law of Confrontation, Fla. B. J., Oct. 2004,

at 26, 30. See, Lopez v. State, 888 So. 2d 693, 700, 701

(Fla. 1% DCA 2004).

Petitioner argues that Respondent=s right to
confrontation was not violated by the adm ssion of wtness
Rui z: hearsay statenents because Respondent knew about
Rui z’s statenents before trial and had the opportunity to
cross-exam ne those statenents at a pre-trial deposition.

Petitioner=s analysis fails to consider that there were
several issues needing cross-exam nation. Trial counsel
argued the statenents were not reliable because Respondent
had accused his enployer, M. Mrqucho, of commtting a
sexual battery on himthe night before Ruiz made his
statements to the police. Trial counsel proffered that
Rui z was Morqucho’ s enpl oyee and that, “this whol e case was
a frame-up, set-up, basically put together by M. Mrqucho
to put M. Lopez in a bad light.” (T 26, 27)

This information would not be available in a police

report. The deposition served as an opportunity to

11



di scover what Rui z woul d say under oath about his bias for
Mor qucho agai nst Lopez. The time to challenge Ruiz with

t he evidence of bias and his relationship to M. Mrqucho
woul d be at a face to face encounter in front of the jury
deci di ng Respondent:s fate, not at a deposition where a jury
coul d not gauge Rui z= reaction and credibility. And
finally, wthout Ruiz: testinony at trial, the defense had
no opportunity to introduce the evidence of bias to the
jury.1

I n these respects, discovery depositions per Rule
3.220(h), Ha. R Oim P., sinply do not provide
defendants with an “opportunity” to confront an accuser
wi thin the meaning of Ctawford. And with the reasonable
expectation that every witness will appear for trial, a
def endant does not know that a deposition to perpetuate
testinmony per Rule 3.190(j) is needed.

The State argues that the First District Court of
Appeal overl ooked key | anguage fromBasiliere finding that
a deposition did not satisfy the right of confrontation
Aflonly] when a defense attorney is discovering facts and

circunstances for the first tinme.@ (PB 14) This analysis

1 Petitioner should not have to waive his right to remain
silent in order to preserve his right to confront his
accuser. Even if Petitioner had offered this evidence
himself, it would not have the same credibility as it would
com ng from Rui z.

12



incorrectly assunes that Basiliere did not have access to
such di scovery docunents, or that the First District:s
opi ni on was based on this fact alone. Yet, plainly,
Basiliere did participate in discovery (hence, the
deposition in that case), and the First District=s opinion
was based on nore than a perceived need for preparation
necessary to conduct an effective cross-exam nation.

The First District also ruled as did the U S. Suprene
Court in Crawford that satisfying the right to
confrontation nust include the defendant:s physical presence
at the proceeding. The State dism sses this requirenent,

citing only Coormonwealth v. Mcd endon, 874 A 2d 1223

(2005). Petitioner fails to nention that the videotaped
deposition in McC endon was taken only after the trial
court ruled the witness would not be available for trial.
Hence, that deposition was taken for the very purpose of
being admtted at trial, thereby alleviating all of the
Confrontation Cl ause concerns raised in this case. 1d., at
1233, 1234.

The State cites Contreras v. State, 910 So. 2d 901

(Fla. 4'" DCA 2005) in support of its cause. Yet, the
Fourth District clearly indicated its belief that, to
satisfy confrontation concerns, any pretrial deposition

used as substantive evidence would have to be taken in the

13



def endant:s presence with the intention of being used at
trial.

We can envi sion circunstances where a

defendant is aware of the states

intention to use a prior testinonial

statement, is present at a deposition,

and so conducts the cross-exan nation

of the witness that it m ght satisfy

Cr awf or d.
ld., at 909. The Fourth District held that the average
di scovery deposition does not satisfy the requirenents of
Crawford, and certified conflict with Blanton.

In sum this Court should affirmthe hol ding of the
First District Court of Appeal in Lopez and quash the
Fourth District=s decision in Blanton. Respondent:s
constitutional right to confrontation under both Article 1,
Section 16 of the Florida Constitution and Arendnents VI &
XIV of the United States Constitution, requires reversal of

this conviction which is based solely on a hearsay

statenment that he could not confront in front of his jury.

14



| SSUE 11|

WHETHER THE APPELLATE COURT ERRED BY
FI NDI NG THAT THE VI CTI MS EXCl TED
UTTERANCE CONSTI TUTED A TESTI MONI AL
STATEMENT AS DEFI NED BY CRAWFORD V.
WASHI NGTON, 541 U.S. 36 (2004).

Jurisdiction
This case cones to this Court under discretionary

review as a certified conflict with Blanton v. State, 880

So. 2d 798 (Fla. 5'" DCA 2004). Blanton held that a prior

deposition satisfied the dictates of Crawford v.

Washi ngton, 541 U. S. 36 (2004) in that a discovery

deposition per Rule 3.220(h), provides defendants with the
Aopportunity@ to confront their accusers. This Court has
jurisdiction. See, Article V, Section 3(b)(3) of the
Fl ori da Constitution.
Merits

The First District Court of Appeal held that Ruiz:
statenent to Oficer Gaston was an excited utterance and,
t herefore, not inadm ssible under the rule excluding
hearsay. See, Section 90.801, Fla. Stat.; and Lopez v.
State, 888 So. 2d 693, 700 (Fla. 1°' DCA 2004).
Nonet hel ess, the court ruled the statenment inadm ssible
because it was deenmed testinonial and, therefore, violated

Crawford v. Washington, 541 U S. 36 (2004). The court

reasoned that a statenent=s character as testinonial was

15



unaffected by its reliability, and specifically, that under
Crawford, evidence code reliability was not a sufficient
guarantee of a defendant=s right to confrontation

The State argues that the First District is wong and
asserts that an excited utterance nay never be deened
testinonial. AAn excited utterance by its very nature
cannot be testinonial.@ (PB 24) Petitioner cites various
cases in support, nost of which have been overturned and/ or
are readily distinguishable fromthe facts of this case.

The holdings in Fower v. State, 809 N.E. 2d 960 (Ind.

Ct. App. 2004); Rogers v. State, 814 NE 2d 695 (Ind. C.

App. 2004); and Hanmon v. State, 809 N.E. 2d 945 (Ind. Ct.

App. 2004), that an excited utterance can never be hearsay
have been overturned by Indianass Suprene Court in Hamon v.
State, 829 N.E. 2d 444 (Ind. 2005). Hammon held that the
victims oral statenments to police were not testinonial, but
their witten affidavits were testinonial and inadm ssible
under Crawford. These cases are al so di stinguished by the
facts that the broken furniture and/or bl oody nose of these
donestic violence victins (Fow er and Hanmobn) gave anple
evidence that a crinme had been commtted and that the
defendant likely commtted it. In Rogers, the officers
found the victimw th a cut on his head and found the

def endant near by, poundi ng and ki cking doors in a nenss

16



restroom2 1In contrast, Ruiz: statenments were the only
evi dence that a crine had been conmtted and that
Respondent committed it.

Simlarly, in North Carolina v. Forrest, 596 S.E. 2d

22 (N.C. C. App. 2004), the excited utterance made to
respondi ng officers occurred only after officers had
observed the defendant holding the victimat knifepoint.

In Cassidy v. State, 2004 Tex. App. LEXIS 4519 (Tex. Ct.

App. 2004), the declarant had a knife wound. 1In People v.
Mackey, 785 N. Y.S. 2d 870 (N.Y. Cim Ct. 2004), a nother

wi th obvi ous brui ses, approached police seeking protection
for herself and her children. |In contrast, Ruiz: statenents
were the only evidence that a crine had been conmtted or

t hat Respondent conmitted it. Conpare State v. Allen, 614

S.E. 2d 361, 366 (N.C. Ct. App. 2005), holding that an
excited utterance made in response to an officerss questions
is testinonial and inadm ssible under Crawford. ABased on
the particular circunstances of a case, statenents that
could be characterized as excited utterances may or nay not
be testinonial @ 1d., at n. 2. And unlike the nother/victim

in Mackey, Ruiz did not call or seek out police. Rather,

2As recently noticed by Petitioner, these cases have been granted
certiorari review by the United States Supreme Court.

17



the police were called by a third party and Rui z responded
to their questions.

In Denons v. State, 595 S.E. 2d 76 (Ga. 2004), the

excited utterance of the victimthat his ex-boyfriend
wanted to kill him as the ex-boyfriend was bangi ng on
hotel room doors | ooking for him did not violate Crawford
because it was deened not testinonial. Simlarly, in State

V. Ondorff, 95 P. 3d 406 (Wash. Ct. App. 2004), the

excited utterance was nade to another w tness, not police.

| ndeed, statenents nmade to soneone ot her than an
investigating officer lack the necessary testinonial intent
or knowl edge that they will be used for prosecution. 1In
contrast, Ruiz’ statenent was made to a responding officer.

In Leavitt v. Arave, 371 F. 3d 663 (9'" Cir. 2004), the

victims statenents were nade the night before her nurder
of fering her suspicions about the identity of a prow er.
The statenments were deenmed not testinonial because the
victimhad no way of knowi ng her statenents would be used
in a prosecution for her own nurder. Simlarly, in State
v. Barnes, 2004 Me. LEXIS 124 (Me. 2004), the victims
statenments were nmade to police well before she could know
they woul d be used to prosecute her own nurderer.

Simlarly, in Wlson v. State, 151 S.W 3d 694 (Tex. App.

2004), the excited utterance naned the defendant as the

18



driver of a car connected with an earlier robbery, but
of fered no evidence of whether the defendant actually
commtted the robbery for which he was ultimately
convicted. In contrast, Ruiz: statenent named Respondent as
the perpetrator of the crine for which he was convicted
(possession of a firearmby a convicted felon). Indeed,
Rui z: statenment was the only evidence that any crinme was
comm tted.

Addi tionally, the cases cited by Petitioner place too
much enphasis on the fact that an excited utterance is
“reliable” when finding those statenents to be “not

testinonial.” As the First District held in Lopez

In our view, the findings necessary to support a
conclusion that a statenment was an excited
utterance do not conflict with those that are
necessary to support a conclusion that it was
testinonial. A statenent nmade in the excitenent
of a startling event is likely to be nore
reliable given the fact that the declarant had
little time to make up a story. But, under
Crawford, reliability has no bearing on the
guestion of whether a statenent was testinonial.
Some testinonial statenents are reliable and

ot hers are not.

Lopez, at 699. |Indeed, Crawford held that the reliability
of hearsay statenents is no |onger a reasonable basis to
ensure a defendant=s right of confrontation, receding from

Ohio v. Roberts, 448 U. S. 56 (1980):

Where testinonial statenents are
i nvol ved, we do not think the Franers

19



nmeant to | eave the Sixth Amendnent’s
protections to the vagaries of the

rul es of evidence, nmuch less to

anor phous notions of reliability.
Certainly none of the authorities

di scussed above acknow edges any
general reliability exception to the
common-law rule. Admtting statenments
deened reliable by a judge is
fundanmental ly at odds with the right of
confrontation. To be sure, the
Clause’s ultimte goal is to ensure
reliability of evidence, but it is a
procedural rather than a substantive
guar antee. It commands, not that

evi dence be reliable, but that
reliability be assessed in a particul ar
manner: by testing in the crucible of
cross-exam nation. The C ause thus
reflects a judgnment, not only about the
desirability of reliable evidence (a
poi nt on which there could be little

di ssent), but about howreliability can
best be determned. [cite omtted]

The Roberts test allows a jury to
hear evi dence, untested by the
adversary process, based on a nere
judicial determination of reliability.
It thus replaces the constitutionally
prescri bed met hod of assessing
reliability with a wholly foreign one.
In this respect, it is very different
fromexceptions to the Confrontation
Cl ause that nmake no claimto be a
surrogate neans of assessing
reliability.

Crawford v. Washington, 124 S. C. at 1370 (2004). Hence,

an excited utterance which is made under circunstances in
whi ch a decl arant shoul d reasonably expect that it will be

used in litigation is a testinonial statement in violation

20



of the right to confrontation, without regard to its
reliability.

In this case, Ruiz did not call the police for help,
but was approached by the police about a call nade by

soneone else. See, State v. Wight, 701 N.wW2d 802 (M nn.

2005) (fact that declarant called the police nade statenent
nore |ikely to be deenmed non-testinonial). Ruiz’ statenent
was nmade in response to questioning by police officers
about a reported crine, circunstances under which Ruiz
surely knew his statenent would be used to incrimnate

Respondent. See, U.S. v. Honton, 423 F.3d 355 (3d Gr

2005) (excited utterance nade to respondi ng police officers
was testinonial and inadm ssible under Crawford).

Finally, there was no other evidence that a crinme had
been commtted or that Respondent was the person who
committed it. Because Respondent could not have been
convicted but for Ruiz’ statenent, the statenent bears an
i ncreased testinonial character. Consequently, admtting
Rui z' statenent violated Respondent:s right to confront his
accuser under Article 1, Section 16 of the Florida
Constitution; and Amendnents VI & XIV of the United States
Constitution, and his resulting conviction should be

rever sed.

21



CONCLUSI ON
Based on the foregoing analysis, casel aw and ot her
citations of authority, Respondent requests this Honorable
Court to affirmthe decision of the First District Court of
Appeal , and quash the decision of the Fifth District Court
of Appeal in Blanton.
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