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PRELI M NARY STATENMENT

Petitioner, the State of Florida, Appellee in the First
District Court of Appeal and the prosecuting authority in the
trial court, will be referenced in this brief as Petitioner, the
prosecution, or the State. Respondent, Mroni Lopez, the
Appellant in the First District Court of Appeal and the
defendant in the trial court, wll be referenced in this brief
as Respondent or his proper nane.

The synbol “R will refer to the record on appeal and the
synmbol “T” will refer to the transcript of the trial court
proceedings. “IB” will designate Appellant's Initial Brief.
Each synbol is followed by the appropriate page numnber.

Al'l enphasis through bold lettering is supplied unless the

contrary is indicated.

STATEMENT OF THE CASE AND FACTS

Respondent Moroni Lopez was convicted of possession of a
firearmby a convicted felon. 1In a proffered testinony elicited
at trial, Tallahassee Police Oficer Mel Gaston testified that
the police were dispatched to an apartnent conplex based on a

report to 911 that Hector Ruiz had been abducted fromhis
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apartnent at gunpoint (T 10,18). Wthin two and a half m nutes,
O ficer Gaston arrived to the naned apartnent and found the door
open with no one inside (T 10,18). Oficer Gaston left the
apartnment and the people involved in the abduction arrived on
scene and exited a vehicle (T 11).

Wthin twenty seconds of the their arrival in the apartnment
conpl ex parking lot, Oficer Gaston approached the owner of the
vehicle, Hector Ruiz (T 11). Oficer Gaston estimated that it
was about six to eight mnutes fromthe tinme of the 911 cal
until he talked to M. Ruiz (T 19). Upon contact with M. Ruiz,
O ficer Gaston observed that M. Ruiz appeared to be nervous,
upset, shaken up and jittery (T 11,12,16,17). Oficer Gaston
testified that he had to calmM. Ruiz before he could get him
totell himhis account of the incident (T 16, 20, 21).

Wi | e Respondent stood about 15 to 20 feet away from him
M. Ruiz told Oficer that Respondent had a gun in his
possession (T 21,22). M. Ruiz surreptitiously indicated that
Respondent was person that pointed a gun at himand forced him
out of his honme (T 12,13,17).

A short time after the contact with M. Ruiz, another
officer found a firearmin the M. Ruiz’s vehicle. Respondent

admtted to ownership of the firearmand that he hid the gun
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under a seat in the M. Ruiz’'s vehicle. (T 68,70,72-75).

Al t hough the M. Ruiz appeared for deposition, he could not
be located for trial (T 31-32,39,40). Despite his failure to
appear for trial, M. Ruiz’'s statenent regardi ng Respondent
possession of the firearmwas admtted as an excited utterance
(T 39,40). The jury subsequently convicted Respondent of
possession of firearm by a convicted felon.

Respondent appeal ed his conviction and cl ai med that the M.
Ruiz’s excited utterance was testinoni al hearsay under Crawford

v. Washington, 541 U S. 36 (2004), and thus was inadm ssi bl e.

Respondent asserted that the trial court’s adm ssion of the M.
Rui z’s testinonial statement violated his Sixth Armendnent right
to confront his accuser under the United States Constitution
because M. Ruiz did not testify at trial.

The First District Court of Appeal reversed Respondent’s
conviction and stated: “W conclude that the trial court erred
inallowing the jury to consider a hearsay st atenent made by
person who said that he observed the defendant in possession of

the firearm” Lopez v. State, 888 So. 2d 693 (Fla. 1% DCA 2004).

The court found the statenent qualified as an excited utterance,
but was i nadm ssi ble under Crawford because it was testinoni al

and the decl arant was not avail able or subject to cross-
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exam nation. 1d.
The court disagreed with the Fifth District Court of

Appeal’s viewin Blanton v. State, 880 So. 2d 798 (Fla 5'" DCA

2004), which found a witness’s discovery deposition satisfied
the right of confrontation. [1d. Because the First District’s
ruling that M. Ruiz’'s deposition did not satisfy the right of
confrontation directly conflicts with Blanton, the court
certified a question on this point. 1d.

The State tinely filed its notice to invoke this Court’s
di scretionary jurisdiction on January 14, 2005. This proceeding

foll ows.



SUVWARY OF ARGUMENT

| SSUE | .
This Court should answer the certified question in the
negative and find that the Confrontation Clause as set forth in

Crawford v. Washington, 541 U S. 36 (2004) was satisfied when

Respondent’s counsel conducted a pre-trial deposition of a
Wi tness who did not testify at trial. Crawford reiterates the
view that the Sixth Amendnent’s Confrontation C ause provides
that in all crimnal prosecutions, the accused shall enjoy the
right to be confronted with the wi tnesses against him

During the deposition, Respondent had the specific
opportunity to cross-examne the victim while at the sane tine
uncovering facts that he thought underm ned the State’s case and
supported his defense. Since he had a neani ngful opportunity to
cross-examne the victimduring his deposition, the adm ssion of
the victims out of court excited utterance did not infringe
upon Respondent’s right of confrontation. Accordingly, the
|l ower tribunal’s ruling that Respondent’s constitutional rights
under the Confrontation C ause were viol ated under Crawford
constituted a m sapplication of the | aw and shoul d be quashed.
| SSUE | I.

This court need not reach the question of whether the
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Confrontation C ause was satisfied by the victims deposition
because the statenent at issue was not testinonial and outside

the scope of Crawford. Crawford prohibits the adm ssion of a

pretrial statenment only if it was testinonial and the decl arant
who made the statenent was not available or subject to cross-
exam nation at trial. Crawford should not been interpreted to
precl ude the adm ssion of the excited utterance since by its
very nature an excited utterance cannot be testinonial in that
t here was an absence of tine to reflect on or fabricate the

st at enent .

Accordingly, the excited utterance was properly admtted as
it was not testinonial as defined by Gawford. Since the |ower
tribunal’s decision is based on erroneous finding that victinms
excited utterance constituted a testinonial statement, this

Court shoul d quash the deci sion.



ARGUMENT
| SSUE |

WHETHER THE ADM SSI ON OF A HEARSAY STATENMENT
BY A DECLARANT THAT WAS DEPOSED BUT DI D NOT
TESTI FY AT TRIAL, VI OLATES THE DEFENDANT S
RI GHT OF CONFRONTATI ON UNDER CRAWECRD V.
WASHI NGTON, 541 U.S. 36 (2004).

Fol I owi ng his conviction and sentence for possession of a
firearmby a convicted felon, Respondent appealed to the First
District Court of Appeal. The district court reversed

Respondent’s convi ction reasoning that Cawford v. Washi ngton,

541 U. S. 36 (2004), precluded the adm ssion of an excited
utterance statenment froma declarant that did not testify at
trial. The district court found under Crawford, the adm ssion
of the excited utterance viol ated Respondent’s right to
confrontati on where the statenent was testinonial and the

decl arant who made the excited utterance was not avail able or
subject to cross-exam nation at trial. The |lower tribuna

m sapplied the law relating to the Confrontation Cl ause as

contenpl ated by Ctawford v. Washington, 541 U S. 36 (2004), and

thus, this Court should quash the decision bel ow.

Juri sdiction

Pursuant to Article V' 3(b)(4) Florida Constitution this

Court “[may review any decision of a district court of appeal
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t hat passes upon a question certified by it to be one of great
public inportance. The District Court of Appeal of Florida,
First District, certified that its decision expressly and
directly conflicts with a decision of the Fifth District Court

of Appeal in Blanton v. State, 880 So.2d 798 (Fla. 5th DCA 2004)

on the sanme question of |aw. The question of law in conflict
is:

Whet her the adm ssion of a hearsay statenment by a
victim (who does not testify at trial) violates the
defendant's right of confrontation under Crawford v.
Washi ngton, 541 U.S. 36 (2004) if the defendant had
previously taken the victinls deposition and had an
opportunity for cross-exam nation.

Therefore, this Court has jurisdiction.
Merits

The crux of the question before this Court is whether a
non-testifying witness's deposition qualified as a “prior
opportunity for cross-exam nation” as contenplated by Crawford

v. Washington, 541 U.S. 36 (2004). Crawford prohibits the

adm ssion of testinonial statements fromw tnesses absent from
trial where the defendant has not had the prior opportunity to
cross-examne the witness. Crawford, 541 U S. at 54. \here
testinoni al evidence is at issue and the declarant is
unavail abl e, the Sixth Amendment requires that there be a prior

opportunity for cross-examnation. Id.
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Crawford reiterates the view that the Sixth Arendnent’s
Confrontation Cl ause provides that in all crimnal prosecutions,
the accused shall enjoy the right to be confronted with the
Wi tnesses against him Crawford, 541 U S. at 54. The prinmary
interest which Crawford secures is a defendant's right to
confront and/or cross-exam ne the witnesses agai nst him

The Confrontation C ause does not require that he
confrontation take place in front of a fact-finder or jury. Id.;

Bl anton v. State, 880 So. 2d 798 (Fla. 5th DCA 2004). The

requi rements of the confrontation clause are satisfied when, at
any tinme, including the deposition or trial, the defendant is

accorded the right of cross-exanmnation. United States v.

Jones, 404 F. Supp. 529, 541 (E.D. Pa. 1975) (citing Governnent

of the Virgin Islands v. Aquino, 378 F.2d 540, 548, 6 V.I. 395

(3d Cir. 1967)).

In the case at hand, Respondent was convicted of possession
of a firearmby a convicted felon. 1In a proffered testinony
elicited at trial, Tallahassee Police Oficer Ml Gaston
testified that the police were dispatched to an apart nent
conpl ex based on a report to 911 that Hector Ruiz had been
abducted fromhis apartnent at gunpoint (T 10,18). Wthin two

and a half mnutes, Oficer Gaston arrived to the naned
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apartnent and found the door open with no one inside (T 10, 18).
Oficer Gaston left the apartnent and the people involved in the
abduction arrived on scene and exited a vehicle (T 11).

Wthin twenty seconds of the their arrival in the apartnent
conpl ex parking lot, Oficer Gaston approached the owner of the
vehicle, Hector Ruiz (T 11). Oficer Gaston estinmated that it
was about six to eight mnutes fromthe tinme of the 911 call
until he talked to M. Ruiz (T 19). Upon contact with M. Ruiz,
O ficer Gaston observed that M. Ruiz appeared to be nervous,
upset, shaken up and jittery (T 11,12,16,17). Oficer Gaston
testified that he had to calm M. Ruiz before he could get him
totell himhis account of the incident (T 16, 20, 21).

Whi | e Respondent stood about 15 to 20 feet away from him
M. Ruiz told Oficer that Respondent had a gun in his
possession (T 21,22). M. Ruiz surreptitiously indicated that
Respondent was person that pointed a gun at himand forced him
out of his honme (T 12,13, 17).

A short time after the contact with M. Ruiz, another
officer found a firearmin the M. Ruiz’'s vehicle. Respondent
admtted to ownership of the firearmand that he hid the gun
under a seat in the M. Ruiz’s vehicle. (T 68,70,72-75).

Al though the M. Ruiz appeared for deposition, he could not
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be | ocated for trial (T 31-32,39,40). Despite his failure to
appear for trial, M. Ruiz's statenent regardi ng Respondent’s
possession of the firearmwas admtted as an excited utterance
(T 39,40). The jury subsequently convicted Respondent of
possession of firearmby a convicted fel on.

Respondent appeal ed his conviction and clainmed that M.
Rui z’s excited utterance was testinonial hearsay under Crawford

v. Washington, 541 U S. 36 (2004), and thus was inadm ssi bl e.

Respondent asserted that the trial court’s adm ssion of the M.
Rui z’s testinonial statenment violated his Sixth Arendnment right
to confront his accuser under the United States Constitution
because M. Ruiz did not testify at trial.

The First District Court of Appeal agreed with Respondent

and reversed his conviction. Lopez v. State, 888 So. 2d 693

(Fla. 1° DCA 2004). Al though the court found M. Ruiz's
statenent qualified as an excited utterance, the court found it
to be inadm ssible under Crawford because it was testinonial
and M. Ruiz was not available or subject to cross-exam nation.
I d.

In reaching is decision, the First District disagreed with

the Fifth District Court of Appeal’s view in Blanton v. State,

880 So. 2d 798 (Fla. 5'" DCA 2004), which found a witness’s
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di scovery deposition satisfied the right of confrontation under

Crawford. 1d. In Blanton v. State, 880 So. 2d 798 (Fla 5" DCA

2004), the court noted that the primary goal of the
Confrontation Clause is to prevent the use of statenents not
previously tested through the adversarial process. This goal is
ordinarily nmet when an accused is provided with notice of the
charges, a copy of the witness's statenent, and a reasonabl e
opportunity to test the veracity of the statenent by deposition.
Id. The court in Blanton enphasized that Cawford nmandated only
the "opportunity" for the exanmination. Id. *

In the case at hand, the appellate court refused to foll ow
the |l ogical reasoning set forth in Blanton, and expanded the
definition of what constituted a “prior opportunity for cross-

exam nation”. Lopez v. State, 888 So. 2d 693 (Fla. 1° DCA

2004). The appellate court found that the victim s deposition
did not offer the opportunity for cross-exan nation as
contenpl ated by Crawford because the deposition was not an
adversarial testing of the evidence and Respondent was not

present during the deposition. 1d. Wile the court

! This Court granted reviewin this case based upon confli ct
with Blanton v. State, 880 So. 2d 798 (Fla. 5'" DCA 2004). The
conflict case is pending before this Court under Blanton v.

St at e, SC04- 1823.
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acknowl edged that a | awer could cross-exam ne a w tness during
a di scovery deposition, the discovery deposition would not
qualify as an adversarial testing of the evidence against the
def endant. Id.

The appellate court relied upon State v. Basiliere, 353 So.

2d 820 (Fla. 1977) and reasoned that the “opportunity” for
cross-exam nati on neant nore than the standard “di scovery
deposition”. 1d. In Basiliere, the victimdied before the
trial, and the state tried to introduce his deposition in
evidence. |1d. Although Basiliere’ s |awer declined to cross-
exam ne the witness during the deposition, the court held that
this was not a waiver of the defendant's right to confront the
W tnesses against him Id. The court considered the discovery
deposition as only a neans by which the defendant coul d
ascertain facts upon which the charge was based. 1d.

The court found that the defendant could not have been
expected to conduct an adequate cross-exam nati on because he was
unaware that the deposition would be the only opportunity he
woul d have to exam ne and chal |l enge the accuracy of the
deponent's statenents. 1d. The court reasoned in Basiliere that,
while a deposition to perpetuate the victims testinmony woul d

have satisfied the defendant's right of cross-exam nation, a

13-



di scovery deposition did not. Id.

The State submts that the appellate court’s decision was
in error because the court overl ooked key | anguage fromthe
Basiliere which found the right of confrontati on was not
satisfied with a deposition at which a defense attorney is
di scovering facts and circunstances for the first tine.

“Yet, when the defendant sought discovery through

nmeans of deposition, it was only to ascertain facts

upon which the charge was based. Being unaware that

this deposition would be the only opportunity he would

have to exam ne and chal | enge the accuracy of the

deponent' s statenents, defendant could not have been
expected to conduct an adequate cross-exam nation as

to matters of which he first gai ned know edge at the

taking of the deposition.”
Basiliere, 353 So.2d at 824, 825.

In contrast to Basiliere, Respondent’s counsel knew the
subj ect of the deposition was the victinm s excited utterance
i nplicating Respondent in the possession of a firearm The
police reports indicated the victims statenent about
Respondent’ s possession of a firearmwas nmade, and the victim
was exam ned precisely on that point (R 2, T 28). Thus,
Respondent was prepared for and had the opportunity to confront
and question the victimabout his statenent regarding

Respondent’ s possession of the firearmat the deposition.

Furthernore, defense counsel had every opportunity to

-14-



limt, contradict, or otherw se cross-exam ne the victimabout

his allegation to the police. The First District’s contention

that the deposition was nerely a “discovery deposition” is

belied by the fact that defense counsel believed that the

victims

deposition reflected a sufficient exam nation of the

W tness such that the trial judge could rely upon it show that

M. Ruiz's statenents were not credible (T 28).

Def ense counsel told the trial court that M. Ruiz's

deposition established that the Respondent’s guilt was based

upon M. Ruiz’'s statenments (T 27).

DEFENSE COUNSEL: What we woul d be presenting? If we
have to we’' || be forced to put on the defendant. What
we won’'t be able to present, because M. Ruiz is not

here,

it that they both work for the sane

construction firm they re both Hi spanic workers
wor king for a construction firm That work for a
gent | eman nanme Mari o Morqucho.

Prior to this offense the defendant in this case

had contacted the police about a sexual battery

agai nst himby M. Mrqucho. That investigation was
ongoing at the tinme. W did a deposition with M.
Ruiz and with the | ady that nake the phone call and we
got the 911 tape. Al this could cone out.

Through M. Ruiz we were going to prove that

supposedly he’s taken by gunpoint to this store. He
gets out of the — that the defendant gets out of the

car,

in Septenber, and goes into this conveni ence

store, goes inside. M. Ruiz stays outside. He s got
a cell phone in his possession that he ‘s had for |
think six or seven nonths. He has the keys to the

car.

He gets out of the car and makes a phone call,

not the police. He calls M. Mrgucho. M. Morqucho
isin a store where he is talking with Gail Yardis.
Ms. Yardis is the woman that calls the police. Her

-15-



conversation is on tape.

Her conversation with the police relates to a set
of facts that when we got to the deposition i s nowhere
near what's goi ng on, nowhere near the police report
as to what’s going on, okay? They're at the store.
Thi s gentl enmen wal ks back outside after getting sone
cigarettes. They go back to the apartnent conpl ex,
the police are there when he gets there. Her gets out
of the car. That’s it. M. Ruiz was deposed. | would
ask the Court to read the deposition.

(T 26-27). Defense counsel also said that the deposition
revealed M. Ruiz’'s notive to nake false allegations (T 26-27).
DEFENSE COUNSEL:... | would ask the Court, before the
Court makes a decision to read the deposition, listen
to the audio tape, and find out why we think this was

a conplete setup in retaliation for M. Lopez

reporting a crimnal offense against M. — - where he

was the victimby M. Morqucho.

Wthout M. Lopez here to testify to any of this

— - pardon ne, without M. Ruiz here to testify to any

of this, this jury is going to miss so nmuch of this

case, and they're going to get the last five mnutes

of it, and basically --
(T 28). dCdearly, M. Ruiz's deposition was nore than a general
fact gathering or discovery exercise. The victinis deposition
gave Respondent the specific opportunity to cross-exanine the
victim while at the same tinme uncovering facts that he thought
underm ned the State’'s case and supported his contention that he
was “set-up”.

The appellate court reliance upon Basiliere is m splaced

because unlike in Basiliere, the victins deposition went beyond

just the discovery of facts upon which the charge was based as
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proposed by the appellate court. Thus, the adm ssion of M.
Rui z’s excited utterance about Respondent’s possession of the
firearmwas not an infringenent of Respondent’s right of
confrontation because he had an neani ngful opportunity to cross-
exam ne M. Ruiz during his deposition.

As with Basiliere, the First District m sapplies State v.
Green, 667 So. 2d 756 (Fla. 1995) to support the view that a
di scovery deposition would never satisfy the right of
confrontation as contenplated by Crawford. The appellate court

cited State v. Geen, 667 So. 2d 756 (Fla. 1995) to enphasis the

di stinction between a discovery deposition and a deposition to
perpetuate testinmony. 1In Geen, a child who had been the victim
of sexual abuse recanted the testinony she gave in a discovery
deposition. 1d. She testified at trial that another man
commtted the offense. 1d. Because the victimtestified at
trial, her deposition was presented as substantive evi dence
under section 90.801(2)(a) of the Florida Evidence Code. Id.

On review, this Court held that, although this section of
t he Evi dence Code all ows the adm ssion of deposition testinony
that was inconsistent wwth the testinony given by the w tness at
trial, the term"deposition" as used in the Code did not include

di scovery depositions. 1d. Geen reiterates the point that a
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di scovery deposition was not intended as an opportunity to
perpetuate testinony for use at trial. Id.

In State v. G een, the issue was different. The issue in

Green was the admissibility of the victims discovery deposition
as substantive evidence. [|d. There was no discussion, nor |ega
analysis as to whether the adm ssibility of a previous statenent
by a witness would be adm ssible, as is the case in Lopez. |d.
Green dealt exclusively with the adm ssibility of the discovery
deposition transcript. I|d.

Applying the logic of Basiliere and G een, the First
District concluded that a discovery deposition could never be
regarded as a prior opportunity for cross-exanm nation. The
First District court found that under Basiliere and G een, a
deposition satisfied the right of confrontation only when the
parti es had expectation that the deposition would be used at
trial.

The appellate court wongly concluded that the victinms
deposition did not satisfy the right of confrontation. The
victim s deposition conported with Crawford’ s definition of
“prior opportunity for cross-exam nation” because Respondent’s
counsel used the deposition for adversarial testing of M.

Rui z’ s st atenents.
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The appel late court’s decision should be reversed because
it went beyond what was required in Gawford by expandi ng t he
interpretation of the “prior opportunity for cross-examnation”.
To be sure, at |east one other court noted Lopez’s i nproper
expansion of Crawford and rightly declined to follow the

decision. Contreras v. State, 30 Fla. L. Wekly D 2175 (Fla. 4'"

DCA 2005) (we do not go as far as Lopez v. State, 888 So. 2d 693

(Fla. 1st DCA 2004) and hold that a crimnal discovery
deposition could never satisfy Crawford s "prior cross

exam nation"” requirenment). As found in Blanton v. State, 880

So. 2d 798 (Fla. 5'" DCA 2004), the right of confrontation in
Crawf ord mandates only the "opportunity" for the exam nation.
The fact that Respondent was not present during the
deposition has no effect on this confrontation clause anal ysis
under Crawford. The Suprene Court of Pennsyl vania recogni zed
that a discovery deposition offers confrontation and cross-
exam nation opportunities sufficient to neet constitutional

standards even when a defendant is not present during the

deposition. Commonwealth v. Md endon, 2005 PA Super 164; 874

A. 2d 1223 (2005)(a vi deot aped deposition of an eyew t ness
satisfied the right to confrontation since the defense attorney

"had anpl e opportunity to cross-exanmine the witness in the
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vi deot aped deposition, and did so).
Sunmary

Respondent’s opportunity to confront and cross-exam ne the
victimat his discovery deposition satisfied the Confrontation
Clause as set forth in Ctawford. The First District’s ruling
that the victinms deposition did not satisfy the requirenments of
the confrontation clause as contenpl ated by Crawford was

m sapplication of the | aw and shoul d be reversed.
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| SSUE I1.

WHETHER THE APPELLATE COURT ERRED BY FI NDI NG THAT
THE VI CTIM S EXCl TED UTTERANCE CONSTI TUTED A
TESTI MONI AL STATEMENT AS DEFI NED BY CRAWFCRD V.
WASHI NGTON, 541 U.S. 36 (2004).

The State asserts that this Court should review the decision of
t he appellate court which held that the victinis excited

utterance constituted a testinoni al statenment under Crawford v.

Washi ngton, 541 U.S. 36 (2004). As a threshold matter, this

Court needs to determ ne whether the statenent at issue was
testinonial. |If the statement is not testinonial, this Court
need not reach the question of whether the confrontation cl ause
was satisfied by the victims deposition. Since the |ower
tribunal’s decision was based on erroneous finding that victims
excited utterance constituted a testinonial statenment under
Crawford, this Court should quash the decision.

Juri sdiction

Pursuant to Article V' 3(b)(4) Florida Constitution this
Court “[may review any decision of a district court of appeal
t hat passes upon a question certified by it to be one of great
public inportance.” Furthernore, this Court has held that when
it acquires jurisdiction over a case, it has jurisdiction to

decide any issues in the case. Feller v. State, 637 So.2d 911

(Fla. 1994). The District Court of Appeal, First District
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certified a question in this case. Therefore, this Court has
jurisdiction to decide any corollary issues.

The State acknow edges that this Court does not have to
deci de additional issues raised. However, this issue is not an
unrel ated i ssue which the State is attenpting to obtain review
of , but, an issue that was integral to the decision bel ow
Therefore, this Court should exercise its jurisdiction and
review this issue.

Merits

In Cawford v. Washington, 541 U. S. 36 (2004), the Suprene

Court barred the adm ssion of testinonial hearsay in a crimna
case under circunmstances in which the accused has not had an
opportunity to cross-exam ne the declarant. Wile the United
States Suprenme Court in Crawford, did not provide a definition
the term"testinonial”, it did provide a broad fornul ati on of
the kinds of statenents that may be regarded as testinonia
statenents. Crawiord, 541 U S. 36

In the case at hand, the appellate court interpreted
Crawford s broad formul ation as setting out three categories of
testinonial statenents:

(1) ""ex parte in-court testinony or its functional

equivalent - - that is, material such as affidavits,

cust odi al exam nations, prior testinony . . . or other
pretrial statements that declarants woul d reasonably
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expect to be used prosecutorially'"; (2)
"*extrajudicial statenents contained in formalized
testinonial material such as affidavits, depositions,
prior testinony, or confessions'"; and (3)
"'statenents that were made under circunstances which
woul d | ead an objective wtness reasonably to believe
that the statenent would be available for use at a
later trial.""

Lopez v. State, 888 So. 2d 693 (Fla. 1°' DCA 2004). Based upon

t he purpose for which the exited utterance statenment at issue
was nade, the appellate court found it to be a testinonial
statenent. 1d.

The appellate court held that "a startled person who
identifies a suspect in a statenent nade to a police officer at
the scene of a crinme surely knows that the statenent is a form
of accusation that will be used against the suspect”. 1d. The
court added "a statenment does not |ose its character as a
testinonial statenent nerely because the decl arant was excited
at the tine it was nade". 1d.

Whi | e acknow edging the victinis statenent was an excited
utterance, the district court determned the statenent to be
testinoni al because the victimnust have expected that the
statenent he made to a police officer mght be used in court
agai nst the defendant. 1d. This decision turns on the assertion
that even in the excitenment, the vicitmknew that he was nmaki ng

a formal report and that his report would be used agai nst
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Respondent. 1d. In this ruling the district court overl ooked
several crucial points regarding the nature of an excited
utterance statenment and the holding in Crawford.

The excited utterance statenment was not the formal report
or the testinonial statenent envisioned by Ctawford. Excited
utterances are adm ssible under Crawford because they are
statenments "relating to a startling event or condition nade
whil e the decl arant was under the stress of excitenent caused by
the event or condition.” § 90.803(2), Fla. Stat.;. One of the
requirenents for an excited utterance is the absence of tinme to

reflect on or fabricate the statenent. Stoll v. State, 762

So. 2d 870, 873-874 (Fla. 2000). Regardless to whom an exited
utterance is made, the declarant has not had tinme to reflect on
his or her situation and as such, had no tinme to consider

whet her his or her statenment may be used in court against the
def endant. 1d.

An excited utterance by its very nature cannot be

testinonial. Logic dictates that a person in the excitenent of
an event cannot grasp any likelihood that his statenments will be
used for prosecution. It is not reasonable to conclude that a

decl arant nade a statenment with the know edge that it m ght be

used at trial if he nade his statenent under the stress of a
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startling event without the opportunity for reflective thought.
If a excited utterance declarant is able to engage in this
reflective, then his statenent cannot be an excited utterance.
Thus, the appellate court’s ruling that the victims statenent
was both an exited utterance and a testinonial statenent cannot
be correct.

Mor eover, the appellate court’s finding that an excited
utterance qualified as a testinonial statenent, cannot be

squared with post-Crawford opinions. In State v. Barnes, 2004

Me. LEXIS 124 (Me. Aug. 10, 2004), the defendant (Barnes) was
charged with nurdering his nother. Before trial, Barnes noved
inlimne to exclude certain testinony, e.g., prior statenments
by Barnes that he wanted to kill his nother. The trial court
denied Barnes's notion in limne, and a police officer testified
that Barnes's nother drove herself to the police station on a
prior occasion and entered the station crying. Barnes's nother
continued crying despite efforts to cal mher down, and she
stated Barnes assaulted her and threatened to kill her. The
trial court ruled the police officer's testinony regarding the
statenents nade by Barnes's nother was adm ssi bl e under the
excited utterance exception to the hearsay rule.

On appeal, Barnes cited Ctawford and argued his nother's
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statenments "were testinonial in nature, and, because she was not
subject to cross-exam nation, their adm ssion violated the
Confrontation Cl ause of the United States Constitution." The
State argued the comrents were adm ssi bl e under Crawford because
they were nontestinonial in nature.

The Mai ne Suprene Judicial Court did a thorough anal ysis of
Crawford and determ ned that "the only question presented is
whet her the statenents at issue were ‘testinonial' in nature.”
The court held that Barnes's nother's statements were not
testinmonial in nature and |isted a nunber of factors to support
its holding: (1) Barnes's nother's went to the police station on
her own, not at the demand or request of the police, (2) the
statenments were made when Barnes's nother was still under the
stress of the alleged assault, and (3) Barnes's nother was
seeking safety and was not responding to tactically structured
police questioning (as the declarant was in Crawford). Because
the statements of Barnes's nother were not testinonial in
nature, they were adm ssible and did not inplicate the
Confrontation Cl ause concerns discussed in Crawford.

Courts in a multitude of other jurisdictions have addressed
whet her the decision in Crawford precludes the adm ssion of

excited utterances as evidence at trial. In Fower v. State,
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809 N.E.2d 960 (Ind. Ct. App. 2004), a police officer responded
to a 911 donestic disturbance call at the defendant's (Fow er's)
residence five mnutes after receiving the dispatch. The
of ficer cane into contact with Fower and his wife (the victim.
Bl ood was conmng fromthe victims nose and she had bl ood on her
clothes. Ten mnutes after arriving at Fow er's residence, the
of fi cer asked the victi mwhat happened. The victim who was
nmoani ng and crying, told the officer that Fow er punched her in
the face several tinmes. Fow er was charged wth, and convicted
of , domestic battery after a bench trial

At trial, the victimrefused to testify that Fow er
battered her. The prosecution then called the respondi ng
officer to testify and introduced (over Fow er's objection) the
victims statenment that Fow er battered her as an excited
utterance. The Indiana Court of Appeals conducted a detailed
analysis of Ctawford and held the victims statenent to the
respondi ng officer was not testinonial. The court also held the
victims statenment was adm ssi ble under Crawford and noted that
"the very nature of [the victims] ‘excited utterance' to
O ficer Decker places it outside the real mof ‘testinonial
statenents.”

The decision in Fow er followed a decision released by the
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Second District on the sane day, Hammon v. State, 809 N E. 2d 945

(Ind. C. App. 2004). In Hammon, the defendant cl ai ned

adm ssion of the victims excited utterance to a police officer
ran afoul of Crawford and violated his Confrontation C ause
rights. The court rejected the defendant's argunent and noted
"the very concept of an ‘excited utterance' is such that it is
difficult to perceive how such a statenent could ever be

‘testinmonial.'" The court also pointed out that "[a]n

unr ehearsed statenment nade without tine for reflection or

deliberation, as required to be an ‘excited utterance,’' is not
‘testinmonial’ in that such a statenment, by definition, has not
been nade in contenplation of its use in a future trial." See

al so Rogers v. State, 814 N E 2d 695 (Ind. C. App. 2004).

In addition to Maine and | ndi ana, nunerous state courts
have addressed the inpact of Crawford on the adm ssibility of

excited utterances. In Denpbns v. State, 595 S. E 2d 76, 80-81

(Ga. 2004), the Suprene Court of Georgia determ ned that an
excited utterance admtted agai nst a defendant in a nurder case
did not violate the Confrontation Clause or the holding in
Crawford. In addition, a Washington Court of Appeals recently
hel d the adm ssion of an excited utterance was not precluded by

Crawf ord because the statenents were not testinonial in nature.
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State v. Orndorff, 2004 Wash. App. LEXIS 1789, *7-8 (Wash. C.

App. Aug. 3, 2004). Anal ogous hol dings were al so nade by the
North Carolina Court of Appeals and by the Third District Court

of Appeals of Texas. See State v. Forrest, 596 S.E. 2d 22 (N C

Ct. App. 2004)(adm ssion of the victims excited utterance to

police officer did not violate Crawford); Cassidy v. State, 2004

Tex. App. LEXI S 4519 (Tex. C. App. May 20, 2004)(the victims
excited utterances were adni ssi ble under Crawford and di d not

violate the Sixth Anmendnment); People v. Mckey, 2004 N. Y. M sc.

LEXIS 1768 (N.Y. Cim C. COct. 5, 2004)(Excited utterance
statenents to the police at the scene of the incident were not

testinmonial under Crawford); WIson v. State, 2004 Tex. App.

Lexis 9874 (Tex App Ft Worth 2004); State v. Forrest, 596 S. E. 2d

22 (N.C. . App. 2004); People v. Corella, 122 Cal. App. 4th

461, (Cal. C. App. 2004). These cases stand for the reasoned
position that Crawford does not preclude the adm ssion of
excited utterances into evidence, because excited utterances by
their very definition, are not testinonial. The sanme reasoning
applies here.

| ndeed, recent decisions fromthe federal courts reveal
that Crawford does not prevent excited utterances from being

admtted into evidence at trial. In fact, the Ninth CGrcuit
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Court of Appeals recently dealt with the matter in Leavitt v.

Arave, 371 F.3d 663 (9th Gr. 2004). 1In Leavitt, the defendant
was convicted of nurder and sentenced to death for his crine.

At trial, the victims statenments made to police the night
before her death (i.e., that a prowler tried to break into her
hone and she thought it was the defendant because he tried to
talk hinmself into the victims honme earlier that day) were
admtted into evidence under the excited utterance exception to
the hearsay rule. The defendant argued the adm ssion of the
victims statenments violated his Confrontation C ause rights.

The Ninth Crcuit acknow edged the victims statenents were
excited utterances and rejected the defendant's argunent because
the court did "not believe that [the victimls] statenments are of
the kind with which Crawford was concerned, nanely, testinonia
statenents."” Leavitt, 371 F.3d at 683 n.22. Thus, the Ninth
Circuit held that Ctawford did not preclude the adm ssion of
excited utterances into evidence.

In the instant case, several factors denonstrate that the
victims statenment was not testinonial. The record on appeal
reveals that: (1) As the officer approached, the victimwas
tal ki ng about the event to his friend by his own volition, not

at the demand or request of the police, (2) the victinis
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statenent was made shortly after the kidnaping, when he was
nervous, upset and frightened, and (3) the victimwas seeking
safety and protection from Respondent. The victimwas not
responding to tactically structured police questioning (as the
declarant was in Crawford).

Nothing in the facts lead to the conclusion that | aw
enforcenent did anything to provoke or persuade any particul ar
statenment. Law enforcenent arrived at the scene in response to
a dispatch. Upon arrival the officer asked basic questions to
collect initial facts fromw tnesses. No |egal precedent was
cited by the district court to indicate that the nmere presence
of a law enforcenent officer, or a statenent to a governnent
official automatically invokes the Crawford requirenents.

Crawf ord does not apply to the prelimnary questions by a police
of fi cer because such questions do not rise to |level of

interrogation. Mackey; WIson; Forrest; Corella; Fow er;

Hammon; Cassi dy.

Here, the victim s excited utterance statenent was not the
product of interrogation or formal structured questioning. The
harm presented by the adm ssion of out-of-court statenents
identified in the Cawford was not inplicated with the adm ssion

of the victinis non-testinonial excited utterance nade under the
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stress of the nonment to a police officer at the scene of a
crinme.
Sunmary

This Court should follow the precedent set by the federal
courts, along with the vast majority of state courts passing on
the issue, and hold that the excited utterance in this case was
not testinonial and as such, was outside the scope of Crawford
The district court went too far when it barred adm ssion of the
excited utterance on the grounds nerely because it was nade to a
uni formed | aw enforcenent officer. An excited utterance, by its
very definition, cannot be a testinonial statenent that triggers
the confrontation clause protections set forth in Crawford.
Since the lower tribunal’s decision is based on erroneous
finding that victinms excited utterance constituted a
testinonial statenment under Crawford, this Court should quash

t he deci si on.
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CONCLUSI ON

Based on the foregoing, the State respectfully submts the
certified question should be answered in the negative, the
decision of the District Court of Appeal reported at Lopez v.
State, 888 So. 2d 693 (Fla. 1% DCA 2004) shoul d be di sapproved,
and the judgnment entered in the trial court should be

rei nst at ed.
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